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——Supreme Court, appedl by ‘special leave 
— Interference — See Constitution of ‘India, 
Art. 186 
Appellate Court, powers of — Supreme 
Court, appeal by special leave — Interter- 
ence — See Constitution of India, Art. 136 


Arbitration Act (10 of 1940), S. 34 — Stay 
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Re-designation as Asstt. Store-keeper — Vali- 
dity. Writ Petn. No. 1221 of 1965, D/- 
22-3-1968 (Kant), Reversed (Sep) 1385 
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“Occupant” —- Definition includes Muafidar 
by way of abundant caution (Dec) 1740D 
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Overmuled (Aug). 1283A 
=S 11, O. 28, R. 3 — Compromise de- . 


` cree — ~ Two views possible — Consent decree 
based .upon one view — Cannot be challeg- 


ed ‘in subsequent suit on, ground of collusion - 
and fraud . (Aug) 1329C 


; a ‘ll — Res judicata ~~ Applicability 
Bombay: ‘Public. “Trusts Act: (29 of 1950), - - 


(Sep) 1398B 
oie yi. -l Constructive -res judicata — 
Execution proc - > (Dec) 1820D- 


—S. SÅ mm Interest - for period prior -to 


' filing -of suit — Not decieed'by trial Court ~ 


10 


Civil P. C. (Contd,) : 
— Nor claimed in appeal memo — Refusal 
to award interest, held proper 
(Mar) 886B 
——5. 47 — See also Ibid, O. 23, R. 8 
. (Jan) 224 
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-——5S. 80 — Notice under — Object of — 
Duty and desired approach of Govt, indicat- 
ed (Nov} 16088 
——S, 92 — Suit under — Trust deed — 
Interpretation of settlement in favour of Su- 
chidhananda Matam and Samathikoil (tomb) 
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' Constitution of India (Contd) © e> ei. 
—-—Art. 20 (8) — See (alse) a 
(1) Ibid, Art. 22 (1) ~ Jo) | 10250 
. (2) Criminal P. C. (5 of 1898), S. 162 
` (Dec) 1770C 
~—-—Art, 20 (8) — Relative scope of Art. 20 
(8) and S. 161 (2)-Cri. P, C. — Police interro- 
gation — Accused’s right to silence — Ex- 


tent of (Jul) 1025A 
—-—Art, 21 — See also 

(1) Thid, Art, 29 . (Feb) 297 
(2) Ibid, Art. 32 aA 1514 
(8) Penal Code (45 of pier i 
TaD “T0018 

E Prisons Act (1894), S. 56 
(Dec) 1675} 


ache 21 — Personal liberty — Depriva- 
tion of — Refusal of bail —- Considerations 
(Apr) 527G 

——Art, 21 — ‘Personal liberty’, meaning. - 
and content of — Right to go abroad. whe- 
ther included — Inter-relationship between 
Arts, 14, 19 and 21 (Apr) 597A 
—-—Arts. 2], 32 — Natural justice — Audi 
alteram partem — Whether an essential ele- 


(Apr) 597B 
———Arts, 21, 22, 39-A, 142 — Personal 
liberty — Right of appeal of convict — Duty 
of Jail authorities and government to make 
available copy of judgment and to provide 





legal service (Nov) 1548C 

—-—Art. 22 — See also Ibid, Art. 210 
(Nov) 1548C 

——Arts. 22 and 21 — Detention — Repre- 


sentation made by detenu — To be constru- 
ed liberally and not technically so as to 
frustrate or defeat concept of liberty, Cri. 
Writ No. 37 of 1977, D/- 12-8-1977 (Delhi), 
Reversed (Feb) 297 
——Arts, 22 (1) and 20 (8) — Scope of Art. 
22 (1) — Custodial interrogation —- Accus- 


= if has a right to consult his lawyer 


(Jub 1025C 
Art. 22 (4) — See Public Safety — Con- 
servation of Foreign Exchange ‘and Preven- 
tion of Smuggling Activities Act 2 of 1974), 
(Jul) 1155 
~~—Art. 31 — Kerala Agriculturists Debt 
Relief Act (2 of 1970), S. 20 — Act not 
violative of Arts. 19 (5) and (6) and 31 








; Ont) = (May) 771D 
Art, 31 (1) and o. — See Ibid, Pre 
Mun) 803C 


——Art. 31 (2) — See KA Life Insurance 
Corporation AN of Sëttlement) Act 
(1976), S. 8 (Jun) 808F 
———Art, 31 (2) — - Karnataka: Contract Car- 
“yiages (Acquisition) Act (21 of 1976) — -Whe- 


‘ther for public purpose - i. ALR (1976) Kant 
| ` (Feby 215A 
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Art, 31 (2). — Karnataka Contract ` Uar- 
riages (Acquisition) Act (21. of 1976) — ‘Yali- 
dity — Not invalid on ground of payment of 
-compensation being illusory. — ILR (1976) 
Kant .1478 Reversed (Feb). £15B 
———~Art, $1 (2) — Choses in action — Can 
be compulsorily acquired — Right of LLC. 
employees to receive cash bonus — Com-pul- 
sory acquisition —. Competency. AIR -968 
SC 1053 and AIR 1952 SC 252, held no 
longer good law in view of AIR 1970 SC 
564 - . + (fun) WSD 
‘Art. 31 (2) and (2-A) —— Interpretation 
of Cl. (2-A) — Guiding principles. Debt 
due from State or State owned or controlled 
Corporation — Extinguishment by law — 
Whether amounts to transfer of property 


(Jun) E039 
_—Art. $1-B and Ninth Schedule — ‘West 
Khandesh Mehwassi Estate (Proprietary 


‘Rights Abolition ete.) Regulation (1961) struck 
down as being violative of Art. 19 (1) (3) — 
Subsequent inclusion of Regulation in Minth 
Schedule —- Constitutional validity if can be 
assailed. ILR (1969) Bom 584 Reversed 
- (Jun) 916 
Arts. SLB, 14, 19 (1) (f) (g) — Mustard 
Oil (Price Control) Order 1977- issued on 
.30-9-77 under S. 3 of Essential Com- 
modities Act — Validity — (Per majority, 
Beg, C. J. and Desai, J. contra) Though the 
Act gets protection of the 9th Schedule, uot 
the Price Control Order issued under it —~ 
Order however does not offend Arts, 14 and 
19 a ny (g) (Aug) 1296A 
Art. 32 — See also Ibid, Art. 210 
(Apr) 597B 
——Arts, 32, 186 — Supreme Cour: — 
Practice —- Court will decide no more than 
what is absolutely necessary. for the decision 
of a case’ (Jun) 803G 
——-Arts, 82, 21, 14 and 19 — Prison justice 
.— Writ petition by convict-prisoner alleging 
violation of -his rights by prison authorities 
— Intervention by Supreme Court —. Extent 
of — Principles - (Oct) 1514 


‘———-Art. 39 (b} — Scope — Nationalization 
- whether included (Feb) £15D 
ATE, 80-A — See Ibid, Art. 21 . 

— Art. 58 — Seo Ibid, Art. 14 

Art TA ma See Ibid, Art, 14 

: (Apr) 4998 
i Ant. 402 ~~ See Ibid,. Art. 103- 


$ (Nov) 1609 
ay 108,:102 —- Representation of the 


~ People Act (1951), Ss. 10-A and 146 — Ap 


(Nov) 15486 - 


(Apr) 499B 


:. plication by- voter to President of India alleg-. 
ing that. elected candidate had become sub- © lowed’ 


Initted 
Art. 19] — Suit by State Govt, chal- 


Reversed . 


_— Interference . 
‘——-Art, 133, — Appeal by certificate — | 


418 


‘3 


:) 
ject to disqualification = “President seeking . 
opinion of- Election Commission of India — 


_Notice by Election Commission to` elected 


candidate to explain allegations — Not ille- 
gal. (1970) 2 Andh WR 255, Beversed 
(Nov) 1609 
Art 124 - — See Ibid, Art. 19 (1) (a) 
(May) 7278 
——Art. 129 — See ‘also Contemp: of Courts 
‘Act- (197 1), S. 2 (1) (o) (May) 727A 
——Art. 129 — Contempt of Supreme Court 
— News item criticising one of two views 
taken in a case — Held, contempt not com- 
(Apr) 489 


lenging appointment of Commission of In- | 
quiry by Central Govt, — Held, maintain- 


able (Jan) 68C 
—— Arts. 132, 133 — Appeal under — Locus 
standi (May) 694A 


——Art. 182 — Practice and procedure — 
Quashing of prosecution under S. 179, I.P.C. 
in the ends of justice. UOTE) 45 Cut LT 258, 
(Jul) 1025 
——Arts, 182 and 188 — Appeal to Supreme 
Court on grant of certificate by High Court 
— Grounds which can be raised in appeal 

(Sep) 1428A 


—— Art, 182 — Decree for damages against 
Railway for negligence — Interference by - 


‘Supreme Court (Oct) 1491 
.—— Art.. 188 — See also 
(1) Ibid, Art. 182 
(May) 694A; (Sep) 1428A 
(2) Ibid, Art. 136 ` (Jal) 1062C 
(8) Industrial Disputes Act (1947), Sec- 
tion 2 (00) - (Jan) 8B 


——Arts. 133 and 144-A — Industrial dis- 
pute — Reference —- Validity of reference 
and vires of S. 2-A of I.D. Act raised for first 
time in Supreme Court — Reference to a 
Bench of ‘seven Judges refused (Jan) 8C 
——Art, 183 — New plea — Appellant ac- 
quiesced to the rules by applying for the 


. post of Village Accountant and taking chance _ 
of being selected — Constitutionality of rules 


cannot be questioned (Jan) 28 


Art, 183 — Concurrent. findings of fact 
` (Aug) 1201B 


New plea -— No pleading as to it — Plea 


E zap relating to question of fact — Not allow- 


(Oct) 1447A 


Art. 188 i) (b) — New plea — Plea 
. that procedure, under the Act was not follow- 
ed taken :in appeal —. Held, it being a mix- 
ed question of. law and fact could not. be al- ` 


W. . m$ i s wi Gun) SSGB. 
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Constitution of India -(Contd.). 
Art 1386 — See also 7 
(1) ‘Ibid, Art. 32. (Jun) 803G 
(2) Civil P, C. (5 of 1908), S. 11- 
. (Aug) 1988A 
(3) Civil P. C. (5. of 1908) Ss. 100-101 
(Dec) 18208 
(4) Contempt of Courts Act (70 of 1971) 
S. 19 (1) (Jul) 1014 
(5) Criminal P. C, (l 898), S. 428 - 
(A pr): ATQA. 
(6) Criminal P. C.. (2 of 1974), S. 840 
i (Feb) 290 
(7) East. Punjab Children Act (89 of 
1949), S. 68 (Sep) 14208 
(8) Industrial Disputes Act (1947), S. 24 
(Oct) 1489 
(9) (Standing) 


(May) [69 
Gul) 1062B 


Industrial Employment 
Orders) Act (1946), S. 10 


(10) Letters Patent (Cal), Cl. 15 


(11) Limitation Act (1968), S. 
tAp r) 53870 

(12) Penal Code (45 of 1860), S. 300 
Jul) 1084B 


——Art. 136 — Appeal against acquittal — 
Acquittal by High Court.in appeal against. 
sentence of life imprisonment — Case en- 
tirely depended on circumstantial evidence 
-= Prosecution evidence found to be fabrica- 
ed — Held, High Court rightly interfered 
with the conviction . (Jan) 33 


Art. 186 — Murder Case — Special leave 
confined to question of sentence — Non- 
compliance with S. 285 (2), Cr. P. C, — Ap- 
pellant, sole earning member of his family 
having 3 daughters and 2 sons (all minors) 
— Sentence of death commuted to imprison- 
ment for life ; (Jan) 85 
Art. 136 — Appeal by special leave 
against conviction — Guilt of appellant not 
supported by evidence —- Conviction set 
aside. Criminal Appeal No. 23 of 1972, 
D/- 25-2-1972 (Madh Pra) Reversed 

7 (Jan), 36 


Art, 186 — Appeal against conviction 
—Held, common intention to murder not 
proved — Accused constructively liable tor 
‘sharing common intention to assault — 
(Jan) 43 
-Att 186 — High Court in appeal setting 
aside conviction and acquitting accused -— 
Appeal by special leave — Interference, Cri- 
‘minal Appeal No. 684 and Ref, No. 25 of 
1978, D/- 31-10-1973 - (AU). Reversed 
(Jan) 191E 
Art, 186 — New plea — Contention not 
raised before High Court nor in petition for 
- special leave in the form in which’ it is 
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Constitution of India (Contd.) TE 
sought to be raised in appeal — It will not 
be allowed . (Feb) 306 B 
———-Art. 136 — Appeal by special leave — 
Criminal appeal — Dying declaration — Ap- 
preciation (Feb) 815A 
Arts. 136, ~~ Judgment of High 
Court under Art. = — Appeal against == 
Interference by Supreme Court — Scope 
(Feb) 324 
peer eS 136 — Termination of probationer’s 
services — Interference by -Supreme Court 
in appeal by special leave (Mar) 363B 
w—-—Art. 186 — Appeal by Special leave 
against acquittal — Interference by Supreme 





Court.. Criminal Appeal No. 2915 of 1972 
Reversed 


D/- 25-4-1978 (All) 

(Mar) 868B 
ATE, 186 — Appeal by special leave — . 
Interlocutory orders ~~ Interference by Sup- 
reme Court (Apr) 484C 
—-—Art, 186 — New. plea ~ — Plea requiring 
investigation of new facts — Cannot be al- 
lowed to be raised (Apr) 509 
—~—~Art, 186 — Appeal by special leave — 
Taxation — Interference. . (Apr) 533 
———-Art, 186 — In petty cases Supreme 
Court can refuse to decide a question of 
law even if specal - leave is granted 

:.. (May) 764 

come 1386 — ‘Special’. avs obtained by 
making false and misleading assertion in a 
petition — Revocation (May) 765 
Art. 186 — Question whether certain 
expenditure incurred by assessee on main- 
tenance of guest house is deductible in com- 
puting his income-—~ Question of law 

(May) (67 
es 186 — Accused unable to surrender 
to bail for honeran of copy of H. C. Judg- 


ment — Special leave petition restored 


(May) 770 
arint 136 — Appeal by Special Leave 
— Supreme Court not to interfere uniess 
manifest injustice is caused on ` substantial 
question of public importance. (Jun) 944 
Art; 186 — Order rejecting application 
of cancellation of bail — Appeal by special 
leave — New material —- Use against accus- 
ed — Not permissible ‘ (Jun) 961A 
—-—Art. 186 — Appeal by special leave — 
Cancellation of bail — Application rejected 
by High Court — Interference by Supreme 
Court — When justified . (Jun) 961D , 
——-Art, 186 — Appeal by special leave — 
Award by Labour Court — Special circum- 
stances to justify interference not shown — 
Art. 186 ‘cannot be invoked (Jun) Sit 
“At, 186 — Appeal by special leave == 
Criminal matter — eens z 

a Qual) LOLITA 
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Constituion of India (Contd) ~. 
Art. 186 — Appeal by special leave - ~_ 





New point — If can be allowed to be rais-- 
ed 


Jul 1051A 

Arts.. 186, 133 and 187 - — Special leave 

to appeal limited to certain grounds — 
Ground must not be narrowly construed | 

. Jul) 10396 

——aArt. 186 — Appeal by special. leave 





against conviction under S. 409 I. P. C.. =~. 


Accused an inexperienced officer. depositing 
Rs. 100/- entire amount misappropriated — 


Sentence reduced to the period already un- . 
(Jul) 1081 


dergone 
Art. 186 — Ad against acquittal — 
Mere fact that Supreme Court .would have 
taken a different view of, evidence is no 
ground for reversing order of acquittal 
(Jul) 1186 
—— Art. 186 — Appeal by Special leave — 
Concurrent finding by Lower Courts that 
a sale was a sham transaction is one of fact 
—- No interference (Aug) 1818A 
——Art. 136 — New plea in Supreme L 
— Pleadings — Construction (Sep) 1382C 
-Art. 186°— Concurrent findings of 
facts — Benami l (Sep). 1332D 
Art. 136 — Special leave in criminal 
casés — Accused having caused brutal mur- 
der of two persons sentence of death main- 
tained (Sep) 189% 
——<Art. 186 — Appeal by special leave — 
Concurrent. finding — Interference 
(Sep) 1407B 
Art. 186 — Appeal by special leave — 
New plea — Mixed question of fact and law 
— Not allowed to be raised © 


Art. 136 =. Plaintiffs claim for de- 
claration that they are Indian nationals re- 
jected ee and ultimately by Supreme 
Court (Oct) 1454 
Art. 186 — ~ Compromise i in appeal bezore 
Supreme Court — State Transport Appellate 
Tribunal directed to dispose of appeal in the 
light of existing rule 155-A of Madras Motor 
Vehicles Rules ~ (Nov) 1541 




















——Art. 186 — Concurrent findings, of <act - 


regarding guilt of accused — Special leav3 to 
appeal — Can be granted only in excepticnal 
circumstances (Nov) 15484 
Art. 186 — Appreciation of evidence — 
Powers of Supreme Court . (Nov) 1558A 


——Àrt, 186 — Criminal case —— Necessary 
evidence still to be recorded — Held, Sap- 
reme- Court will interfere under Article 136 

(Nov) 1580B 
seis. 186 — Gis relating to copyright 
infringement — Concurrent finding of fact — 
Scope - for Mano: in’ special. leave ap- 
peal. , Nov} 16L9B 





(Sep) 14976 
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——~Art; 186 -— Appreciation of EEE by 
Supreme Court — Difference between powers 
of Supreme Court under Art. 136 and S. 2 


(a) of, the Supreme Court (Enlargement of 


Criminal Appellate Jurisdiction) Act, 1971 
(Dec) 1647A 
oe ‘186 mm Charge under S. 302/34, 
LP.C, — High Court acquitting accused -of 
the charge —- No finding recorded against 
accused under S. 326/149, I.P.C. — Acquit- 
tal not challenged by. the State by way of 
appeal —- Held that by necessary implica- 
tion, acquittal of accused for offence under 
S. $26/ 149, ILP.C., had become final 
(Dec) 1647G 


ATE, 136 — TEn against acquitta] — 
Interference by Supreme ‘Court — When 
open — Cr. A. No. 1511 of 1969, D/-29-9 
1970 (All), Reversed (Dec) .1770D 
——Arts. 186 and 226 —. Appeal against in- 
terlocutory order of stay —- Scope for inter- 
ference — Interim stay of operation of Com- 
pany Law Board’s order of induction of 
directors =~ Legality — Civil Misc. Revn. ` 
1120-W/1977 and 109/78 in W.-P. 585/7% 
(Delhi), D/- 18-1-78, Reversed - (Dec) 1818 
———Art, 187. ~— See Ibid, Art. 186 
(Jul) 1062C 
ce S 141 and 14 — Industrial Disputes 
Act (1947), S. 10 — Validity of S. 10 upheld 
by Supreme Court — Validity cannot be chal- 
lenged again on fresh grounds (Jan) 8A 
——Art. 142 —» See Ibid, Art 21 
(Nov) 1548C 
Art. MAiA — sie Ibid, Art 133 
(Jan) 8C 
Arts, 164, 248, Seventh Sch. List I Items 
94, 97, List III ` Item 45 — Commissions of 
Inquiry ‘Act 1992); S. 3 — Not invalid 
(Jan) 68 B 
—i—Art. 217 a), Proviso (a} — High’ Court ` 
Judge —~ Prospective resignation —- Withdra- 
di 


wal — Validity — Civil Misc. Writ No. 1172 
of 197%, D/- 28- -10-1977 (AI) EB, Beyers- 
s (May) 694B 
a 296 — See io 
@) -Ibid, Art. 136 . 
iy oOo (Feb) 824; (Dec) 1818 
(2) Ibid, Art; 811 `` (Aug) 1277 BD 
(8) Ibid, Art. 811 (2) (Sep) 1407A 
(4) Ibid, Art. $24 (2) (Jun) 851CE 


$ Civil P. C: (5 of 1908), S. 1 - 
| (Aug) 1283A 
(6). 


Representation of the People Act 

_ (1951), S. 100 (1) (d) Gv) (Jun) 851D 
he, 2296 — Finding on question of com- - 
parative hardship. of - and tenant is - 
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. Constitution of India .(Contd.) ; 

a finding of fact — High Court cannot dis- 
turb it in writ proceeding 
Art, (226 — Mandamus — Motor Vehi- 
. cles Act —.(1989), 
permits — Notification of State Government 





under S. 43-A on 80-3-72 — Another noti- 
fication under S. 43-A on 24-9-75 changing 
earlier policy — Effect. AIR 1977 All 206,. 
Reversed 


(Feb) 209 
——Art. 226 — Order by statutory autho- 
rity — Validity of — How to be judged 

(Jun) 851A 
——-Art. ‘226 — Black- listing of contractor 
— Opportunity to represent his case to be 
given to contractor. W. A, No. 182 of 1968, 
D/- 14-10-1968, (Ker), Reversed; AIR 1969 
Ker 81 (FB), Held overruled by AIR -1975 
SC 266 (Jun) 930 
“Arts. 226, 227 —. Finding of fact — 





Interference. AIR 1976 Bom 288, Reversed 
hi un} 955C 
——-Art. 226 — Conduct of petitioner — 


Held on facts that the conduct disentitled 
petitioners to the relief. (Dec) 1814 
Art. 227. — See also Ibid, Art. 226 - 

(Jun) 955C 
Art. 297 | — Power under cannot be in- 
voked to correct error of fact. Spl. Civil Ap- 
plu. No. 1441 of 1968, D/- 22-8-1972 (Bom), 
Reversed (Jan) 45 
——Art. 227.— Finding of revenue au- 
thorities ~— Manifest error 
High Court can interfere (Feb) 347 
——-Art. 234 -— See Ibid, Art. 309 - 

(May) 7478 
Art. 245 — See Life Insurance Corpora- 
tion cere of Settlement) Act (1976), 











S. 3 (Jun) 8303H ` 


—~—Art. 948 — See Ibid, Art. 164 
(Jan) 68B 


——~Arts. 285 (1) (2) and 872 (1) — Merger 
of city of Bellary into Mysore State on 1-10- 
1953 —- Right of Bellary Municipal Council 
to claim taxes from. Railway if barred under 
Art. 285 -—- Railways (Local Authorities 
Taxation) Act 1941, if saved under Art, 372. 
AIR 1970 Mys 87, Reversed | (Dec) 1803A 
——wArt. 285 2) — Expression “that tax”. — 
Meaning (Dec) 18088 
——»Art. 302, —- Order under S. 3 of Essen- 
tial Commodities Act —- Validity . 

(Aug) 12968 
Art. 809 — See also Punjab Agricultural 
‘Service Clise T, Rules: (1947), R. 10 





(Aug) 1826. 


Åt. 309, s16 ‘and Sil. {2} — .(Assam) 
Fundamental] Rules, R. 56,(b) and (c) — 
Right of Government to compulsorily - retire 
` a-civil servant under R. 56 (b) and. right. of 


(Jan) 29. 


Ss. 47, 48-A — Grant ot. 


wers of State Government 


committed — ` 


-Constitution of India (Contd.) . 


Government servants to voluntarily retire | 
under R. 56 (c) {Jan) I7A 


——Art. “809, -Proviso — Rules Goveming 
the Appointment of- Registrars, Rule 23 1m 
R. 28 does not bar the appointment of a 
holder of Resident post to a higher post ot 
Registrar when he has not left the service — 
L.P.A. No. 11 of 1977, D/- 19-1-1977 (Guj), 
Reversed (Feb) 270 


| —Art. 309 — Creation of temporary post 


— Qualifications 


laid down by executive 
order — Validity 


— C. W. J. C 460 of 1968, 


' D/- 18-5-1969 (Pat), Reversed 


(Feb) 327A 
——Arts. 309, 234 — Bifurcation of State 
Judicial Service into two wings i.e. Civil and 
Criminal — Separate Rules governing re- 
cruitment and conditions of service — Po- 
(May) 747B 
-Art. 310 — See Ibid, Art. 809 (Jan) 17A 
-Art. 310 (2) — Employment under Gov- 
ernment is a matter of status and not of con- 
tract (Jan) 17C 
—Art. 811 — See also Him Pra Secre- 








-tarial Class: II] Service (Recruitment, Promo- 


tion and Certain Conditions of Service) Rules 
(1962), R. M (iv) m (ful) 1182 
Art. 811 — Disciplinary Proceedings — 


Duty of domestic tribunal —— Must base its 


conclusion on some evidence and not mere 
suspicion | (Aug) 1277A 
Arts. 311, 226 — Disciplinary proceed- 
ings n ‘Interference under Art, 226 

(Aug) 1277B 


Art. ‘811 — Order removing delinquent 
from service — Should be a self-contained 
speaking order ad not cryptic (Aug) 1277C 
——Arts.'311, 226 — Order removing delin- 
quent from service —- Writ petition. — Ex- 
amination of record of disciplinary tribunal 
by High Court — Propriety (Aug) 1277D 
—— Art, 311 (2) — See also Ibid, Art. 309 
(Jan) 17A 
——Art, 311 (2) —> Probationer — Termina- 
tion ~= Prior inquiry to determine suitabi- 
lty to continue in service —— Nature of 
(Mar) 363A 
——Arts. SLI (2), 226 -—— Local body con- 
ducting departmental enquiry against ‘its em- 
ployee — Compliance with principle of audi 
alteram partem — Necessity (Sep) 1407A 
Art, S24 — Election Commission — Po- 








wers and functions of (Jun) 851B 
Aris 324 (1), 329 (b); 228 —, Election 
— Meaning of — Order for fresh poll — 


Whether can be said to be during course of 
élection ‘{fun) 851C 
Arts. 394 (1y, 286 = Cancellation of poll 
= “Obligation to act in accordance with- 
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Constitution of India (contå.) ; 
natural justice on part of Election Commis- 
sion (Jun) 851E 
——-Art. 329 (b) — See 
(1) Ibid, Art. 824 (1) (Jun) 851C 
(2) Representation of the People Act 
(1951), S. 100 (1) {d} (iv) 
un) 851D 


‘Arts. 358, 359 (1-A), 14, 19 — Proda- 
mation of Emergency — Effect on fundamen- 





tal rights (Jun) 8CSI 
——Art. 359 (1-A) — See Ibid, Art. 358 

(Jun) 8C3I 

——Art, 372 (1) —— See Ibid, Art. 285 (1) 

(2) (Dec) 1803A 

—Sch. 7, . List I, Item 42 — See Ibid, 





Sch. 7, List II, Entry 42 (Feb) 215C 


——Sch. 7, List 1, Item 94 — See Ibid, 
Art. 164 - (Jan) 63B 
——sch, 7, List 1, Item 97 -— See Ibid, 
Art. 164 ' (an) 63B 


——Sch. 7, List 2, Entry 80 — Kerala Agri- 
culturists Debt Relief Act (2 of 1970), S. 20 
-—-Act providing for relief of indebted agri- 


culturists in Kerala is valid (May) 77_A 
——Sch. 7, List 2, Entry 54 — See Govern- 
ment of India Act (1935), Sch. 7, List 2 
Entry 48 (Mar) 4495 


——Sch. 7, List 2, Entry 54 — Statutory or 
compulsory sales —- Whether exigible to 
sales tax — AIR 1968 SC 1207, Overruled; 
AIR 1978 SC 668, Partly Overruled 
(Mar) 449C 
——Sch. 7, List 2 Entry 66; Notification 
of Delhi Govt., D/- 15-12-1952 — Imposi- 
tion of registration fee under — Hegal 
(ful) 1181 
——Sch. 7, List 8, Item 42 — List I, Item 42 
— Karnataka Contract Carriages (Acquisition) 
Act (21 of 1976) '— Whether invalid. ILR 
(1976) Kant 1478, Reversed (Feb) 215C 
——Sch. 7, List 3, Item 45 .— See Ibid, 
Art. 164 (Jan) 6&5 
-——Sch. 9 — See Ibid, Art. 31-B (Jun) 916 
Constitution (Scheduled ee Order (1950), 
Sch., Part IX — See Civil P. C. (5 of 1908), 
Ss. 100-101 " (Dec) 18208 
Contempt of Courts Act (70 of 187D, 
S. 2 (1) (c) — Criticism of judiciary by press 


== ether amounts to contempt 
D. §, Expla. = See Ibid, S. 5 
(Jun) 9213 


——Ss. 5, 8 Explanation and 19 — Applice- 
bility of S. 5 — Concerned judgment must 
have become final inter partes as contemplat- 
ed under Expin. to S. $ (fun) 921B 


——S. 5 — Allegation that a Judge had a 


pre-disposition to convict — Amounts to con- 
tempt (Jun) 921C 


tare Inr oe s% 


Contempt of Courts “ei (contd.) 
--—S, 6 —~ See Ibid, S. 18 (fun) 921E 
—-—S. 10 — Prosecutions for scandalizing 
court have not become obsolete l 

(Jun) 921D 


—-—S§. 10 — Jurisdiction under to be exer- 
cised sparingly (Jun) 921F 
——S. 10 — Criticism against judgment of 
trial court — High Court entitled to consi- 
der judgment of Appellate Court 

(Jun) 921G 
--—Ss. 18 and 6 — Allegation that a judge 
had a pre-disposition to convict — Contem- 
ner a seinor lawyer practicing in motussil 
court — Not entitled to benefit of S. 18 . 

(Jun) 921E 
——S, 19 —— See Ibid, S. 5 (Jun) 921B 
——S. 19 (1) (b) — Contempt — Conviction 
— Appeal against to Supreme Court — Juris- 
diction (Jun) 921A 
~——S. 19 (1) — Order merely initiating con- 
tempt proceeding by issuing notice under 
5. 17 — Not appealable under S. 19 (1) 

(Jul) 1014 
Contract Act (9 of 1872), S. 65 — See Life 
insurance Corporation Act (1958), S. 7 (2) 


(Oct) 14473 
—-——S, 70 —- See C, P. C. (1908), O. 6, 
R. 12 (May) 798B 
—-—S,. ae See Torts — Vicarious liability 
(Aug) 1268 


CO-OPERATIVE SOCIETIES 
—Maharashira Co-operative Societies Act, 
1960 (24 of 1961), S. 144-I (8) — Election 
petition — Corrupt practice — Evidence and . 
proof —~ Standard of proof (Feb) 351 





Copyright Act (14 of 1957), S. 51 — Ques- 
tion’ whether there has been violation of 
copyright — Determniation of 

Nov) 1618A 


COURT-FEES AND SUITS VALUATIONS 
-—-Bombay Court-fees Act (86 of 1959), 


—-—Sch. 1, Art. 1 — See State Financial 
Corporation Act (63 of 1951), S. 31 

(Dec) 1765 
—~—Sch. 1, Art. 7 — See State Financia! 
Corporation Act (68 of 1951), S. 31 

(Dec) 1765 
—-——Sch, 2, Art. 1 (ce) — See State Financial 
Corporation Act (68 of 1951), S., 81 

(Dec) 1765 
— Tamil Nadu Court-fees and Suits Valuation 
Act (14 of 1955), S. 37 (2) — Partition suit 


~~ Court-fee payable. CRP No. 2084 of 
1976, D/- 11-8-1976 (Mad), Reversed 
(Nov) 1607 
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Criminal Practice — Appellate Court — 
Duty. to communicate judgment to trial court 
with promptitude —- See Constitution ot 
India, Art. 186 . (May) 770 


Criminal Procedure Cede (5 of 1888), 
S. 154 — See also 
(1) Evidence Act (187), S. 58 p 
(Jan) 59D 
(2) Evidence Act (1 of 1872), S. 114 
(Jul) 1142B 
——S. 154 — First Information Report — 
If delayed - (Jul) 1142A 
——S. 154 — Omission on part of informant 
to state correctly the kind of paper used fər 
writing F, I. R. — Effect (ful) 1142C 
——S. 154 — Parentage of accused, though 
not stated in F. I.R., mentioned in general 
diary — Effect on F. I. R (Jul) 1142D 
—— 5S. 162 — See also Ibid, S. 174 
(Nov) 1558D 
~—~§. 162 — Statement of witness under 
S. 161 — Contradictions or omissions in — 
Proof — Statement of Public Prosecutor in 
this matter — Practice deprecated 
(Dec) 1647D 
S. 162 — Police statement — Use ot — 
, Proper manner of using it in cross-examina- 
tion 
5. 162 — Specimen handwriting, if a 
statement within S. 162 (Dec) 1770C 
——Ss. 174, 162 — Inquest report — State- 
ments in — Admissibility in evidence 
(Noy) 1558 D 
—-—S. 190 — See Public Safety — W. B. 
Criminal Law Amendment (Special Court) 
Act (1949), S. 5 (Jan) 188 
——S, 200 — See Public Safety — W. B. 
Criminal Law Amendment (Special Court) 
Act (1949), S. 5 (Jan) 188 
'——S. 215 — Quashing of commitment — 
Case split into two cases according to twe 
invoices —~ Accused acquitted in the first 
case — Second case taken up for trial — 
Application for quashing proceedings net 
maintainable —- Crl. Misc, Petn. No. 1028 
of 1975, D/- 4-12-1975 (Mad), Reversed 
(Jul) 1017; 
S. 2385 (2) — See Constitution of India, 





Art. 136 (Jan) 35 
S, 252, —- See Ibid, S. 286 

(Jan) 59A 
mSS. 286, 252 —. Independent witnesses 
available — Examination of only interested 
witnesses —- Adverse inference justified 

(fan) 59A 


mS, 286 — Murder case — Some of wit- 
nesses mentioned in FIR: as having accom- 
panied the deceased not examined by prose- 
cution — Effect (Nov) 1558C 
——-§, 842 -—— Statement of accused - under 
` —+ Duty of Court (Feb) 315G 


` (Dec) 1647] ` 


Criminal P. C. (1898) (contd.) 
‘S. 366 (2) and Form 40 — Jail aiy 
contemplated by section (Dec) 1675F 
——S. 423 — See also 
(1) Constitution of India, Art. 136 
(Jan) 191E 
(2) Penal Cede (45 of 1880), S. 302 
(Jul) 1082A 





—s. 423 — Appeal against acquittal — 
Interference by H. C.. (Jan) 59B 
S. 423 — Appeal against acquittal —— 
Interference — Validity (Jul) 1142G 
5. 428 — Appeal against acquittal — 
Power of appellate court to take additional 
evidence (Jan) 59G 
‘Ss. 428 and 540 — High Court's refusal 
to take additional evidence or to summon 
witnesses — Interference by Supreme Court 
under Art. 136 (Apr) 472A 
——-Ss, 435, 439 — Essential Commodities 
Act (1955), S.6C — Sessions Judge ap- 
pointed as appellate authority —. Authority 
is amenable to revisional jurisdiction of H. C. 
1971 Cri LJ 1855 (Mys) and 1974 Cri LJ 
716 (Guj), Overruled (Jan) 1A 
——5. 487 — See Criminal P, C. (2 ot 
1974), S. 484 (1) (a), Proviso 

(Jul) 16118 


———S. 489 — See also Ibid, S. 485 

(Jan) 1A 
——S. 489 — Essential Commodities Act 
(1955), S. M — Appellate authority setting 
aside order of confiscation -— Reversal of 








order by H. C. (Jan) 1D 
pera Sona ae ee eee . 
(Apr) 472A 


——S. 540 — fudges, if should be allowed 
to become witnesses — Cr. A. Nos, 2488 and 
2561 of 1969, D/- 1-8-1972 (All), Reversed 

(Nov) 1558B 
Criminal Procedure Cede (2% of 1974), 
S. 2 Q) — See Advocates Act (25 of 1961), 





S. 32 (Jul) 1019 
——S, 28 — Sec Penal Code (1860), S. 285 
(Apr) 480 

S. 52 — Seizure memo ~~ Evidentiary — 
value (Oct) 1511B 


——S, 125 — Amount of maintenance — In 
diverce proceedings Civil Court passing. in- 
terim order for maintenance under S. 24 
Hindu Marriage Act — Jurisdiction of Magis- 
trate to award higher maintenance 

(Dec) 1807A 
——§. 125 — Measure of social justice 
enacted to protect derelict women and child- 
ren — Mode of interpretation — Interpreta- 
tien of Statutes (Dec) 1807B 


———§. 125 — Amount of maintenance — 
Not exceeding five hundred rupees in the 
whole — Interpretation of (Dec) 1807G | 
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Criminal P. C. (1974) (contd.) 
-—-S. 125 (1), Expln. (b) — Divorced wife's 
oe to maintenance —- How long continues 
(Dec) 1807D 
sie) 144 — Nature of orders which can 
be passed under S. 144 (Mar) 422 
5. 145 — Maharashtra Vacant Lands 
(Prohibition of Unauthorised Occupation zad 
Summary Eviction) Act (66 of 19%5), S. 8 — 
` Proceeding under S. 145 — Bar of juriscic- 
tion under S. 8 not attracted (Feb) 233 


S. 160 (1) — Act of directing a woman 
to appear in police station —— Violative of 
S. 160 (1) (Jul) 1025D 
-———S. 161 — See also Constitution of Incia, 
Art. 20 (Jul) 1025H 
——S. 161 — Expression “any person” — 
(Jul) 1025G 





Meaning 
~-——S. 161 (2) — See 
(1) Constitution of India, Art. 20 (8) 
(Jul) 1025A 
(2) Constitution of India, Art. 22 (1) 
(Jul) 1025C 
w—a—-9. 164 ~~ See also Evidence Act (1872), 
S. 24 (Aug) 12483A 
m—5. 164 — Confession — Recording of 
(Aug) 1243B 
wS. 164 -— Confession — Whether volen- 
tary — Determination of (Aug) 1248C 


=S. 164 — Confession — Corroboration 
by independent evidence of circumstantial 
character (Aug) 124€D 
~——-S. 164 -— Confession whether voluntary 

(Sep) 13898A 
wn—~vS, 164 — Confession not retracted at 
earliest opportunity — Effect (Sep) 1899B 
~— 5S. 164 — Confessional statement 
Must be shown to be voluntary 

(Nov) 15445 
——S. 164 — Non-compliance — Contes- 
sion not admissible. Cr. App. No, 399 of 
1975 and Ref. Trial 9 of 1975, D/- 28-3- 
1975 (Mad), Reversed (Nov) 1574A 


——~5S. 164 — Distinction between the words 
“believe” and “hope” (Nov) 1574B 
-——S. 167 (2) — , See Ibid, S. 487 (5) 
| (Jan) 55 
--—S. 172 — General Diary — Contents of 
a sumpen as to correctness 
. (Oct) 15064 
=s 190 —~ See also Ibid, S. 482 
(Nov) 15688 


-~—5. 190 -— Issue of process to persors ° 


not mentioned in police report — Powers ot 
Magistrate (Nov) 1568A 
——S. 209 — Power of Committing Magis- 
trate under (Apr) 514 


——S§. 215 — See’ Penal Code (1860), S. 16d 
(Dec) 1673 


Criminal P. C. (1974) (contd.) 
——-§, 235 (2) — See Ibid, S. 386 (c) 

(Oct) 1485 
———S, 296 — Affidavit of person taking spe- 


cimen finger-prints of accused — Admissibi- 


lity (Sep) 1899C 
——-§. 8138 — Statement of accused — Use 
of (Jul) 1183 


——-§. 820 — See Penal Code (45 of 1860), 
S. 494 (Nov) 1542A 
——-5. 840 — False affidavit by Home 
Minister —— High Court after enquiry sanc- 
tioning complaint for perjury — Appeal to 
Supreme Court — Interference 
(Feb) 290 
———S. 357 — Compensation — Factors to 
be considered in award of (Nov) 1525C 
—-—-Ss. 878 and 386 — High Court, when 
can interfere with trial Court’s conclusions 
and reappreciate evidence (Mar) 424A 
——S. 386 — See also Ibid, S. 378 
(Mar) 424A 
—-—S. 386 — Appeal against acquittal — 
Interference (Mar) 434 
——Ss. 386.(c) and 235 (2) — Appeal tor 
enhancement of sentence — Duty of High 
Court to pass speaking order (Oct) 1485 


——S. 889 (1} — Application for bail reject- 
ed at earlier stage — Does not bar fresh ap- 
plication on later occasion giving more details 
(Apr) 527A 
——S. 389 (1) — Bail — Pendency of ap; 
peal before Supreme Court — Appellants, if 
entitled to bail (Apr) 527B 
——S. 897 (2) — See also Ibid, S. 482 
(Jan) 474 
——S. 397 (2) — Order rejecting applica- 
tion challenging jurisdiction of Court to pro- 
ceed with trial — Not an interlocutory order. 
Criminal Revn. Appln. No. 180 of 1975, D/- 
10-11-1975 (Bom). Reversed (Jan) 47B 
——S. 406 — Power. of Supreme Court to 
transfer cases and appeals under (Apr) 475 
——S. 486 — See also Constitution of India, 
Art. 21 (Apr) 527C 
——Ss, 436, 487 — Criteria for grant or re- 
fusal of bail (Mar) 4294 
——Ss. 486, 487, 441 — Bail — Release on 
accused’s own bond with or without sureties 
included (Nov) 1594 


` —-—§. 487 — See also 


(1) Ibid, S. 486 (Mar) 429A; (Nov) 1594 
(2) Constitution of India, Art. 186 
(Jun) 961A 
——Ss. 487, 489 — Powers of High Court 
under S. 489 in cancelling bail 
(Jan) 179 


(Jul) 1016 


——S. 437 (5) — See also Ibid, S. 439 (2) 
iinn) gee Ce 
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Criminal P. C. (1974) (contd.) 


——Ss, 487 (5) and 167 (2) — Bail granted = 


under S. 167 (2) — Power of cancellation — 
Grounds. 1947. Pin Lf (Cri) 269, Reversed 


l (Jan) 55 
——S. 489 — See 
(1) Ibid, S. 487. (Jan) 179 
(2) Constitution of India, Art. 186 
(Jun) 961D 
——S. 489 (2) — See also Constitution of 
India, Art. 186 


——Ss. 489 (2), 487 (6) — Cancellation of 
bail — Grounds (Jun) 9618 
—Ss. 489 (2), 487 (5) — Cancellation of 
bail — Plea that witnesses turned hostile as 
won by accused — Burden ‘of proof 
(Jun) 961C 
Ss. 489 (2); 487 (5) —+ Power to cancel 
bail —- Must be exercised with care and cir 
. cumspection and in appropriate cases 
(Jun) 961E 
——-§. 489 (2) — Bail — Reversal by High 
Court when improper. Crl. Misc. No, 129-M 








of 1978, D/- 11-1-1978 (Punj and Har), 
Reversed (Jul) 1095 
aS. 441 — See Ibid, S. 486 (Nov) 1594 


-——-S. 457 — Release of property seized by 
police but not produced before Court — Prin- 
ciples regarding. Cri. Mise. No. 4623-M ot 
1977, Dj- 7-10-1977 (Punj and Har), Revers- 
ed 


(Aug) 1282 

——-§, 468 — See Penal Code (45 of 1860), 

. S. 500 Jun) 986 
——S. 469 — See Penal Code (45 of 1860), 
S. 500 (Jun) 986 
———-S. 470 — See Penal Code (45 of 1860), 
s. 500 (Jun) 986 


Ss, 482 and 397 (2) — High Court it 
can exercise the inherent power to quash an 
interlocutory order (Jan) 47A 
——Ss, 482, 190 — Order of Magistrate 
directing issue of. process. — Interference 
with under S. 482 — Validity (Nov) 1568B 


———-S. 482 — Interlocutory order — Inter- 
ference by High Court — When open 
(Nov) 1590A 
——>-§. 484 (1) (a), Proviso — High Court 
ordering commitment of accused to Sessions 
Court under $. 409, Penal Code — Offence 
triable by Magistrate, F. C. under new Code 
. —— Effect of proviso to S. 484 (1). (a) 
l (ful) 10118 
Customs Act (52 of 1962), Ss. 122, 128 — 
Order of Assistant Collector vacated in ap- 
peal -— Jurisdiction of Assistant Collector to 
start proceedings afresh if barred. 1977 Cri 
LJ 972 (Madh Pra), Reversed (Aug) 1244 


=S 128 — See Ibid, S. 122 (Aug) 1244 


(Jun) 961A - 


DEBT LAWS 


—Kerala Agriculturistsg Debt Relief Act (11 of 
1970), S. 20 — See 
(1) Constitution of India, Art. 14 
. (May) 771 F, G 
(2) Constitution of India, Art, 19 
(May) 771 B 
(3) Constitution of India, Art. 31 


(May) 771 D. 
(4) Constitution of India, Sch. 7, List 2, 
Entry 30 (May) 771 H 


Deed — Construction — Welfare legislation 
— Rent control legislation — Lease deed — 
Purpose of lease when deed did not state it 
(Nov) 1601 B 
Defence and Internal Security of India. Act 
(42 of 1971) 
See under Public Safety. 


Defence of Internal Security of India Rules 
(1971) i 
See under Public Safety. 


Delhi Rent Control Act (59 of 1958) 
See under Houses and Rents. 


Delhi School Education Act (18 of 1973) 
See under Education. 
Displaced Persons (Compensation and Rehzble 
litation) Act (44 of 1954), Pre. and S. 24 — 
— Review — What amounts to (Feb) 326 
——S. 24 — See Ibid, Pre. (Feb) 326 
ge Urban Rent Restriction Act (3 of 
See under Houses and Rents. 


EDUCATION 
—Delhi School Education Act (18 of 4973), 
Ss. 2 (t), 2 (e) and 2 (j) — “Recognised School” 
— Recognition or acknowledgment by appro- | 
priate. authority is essential — ‘Affiliation’ and 
‘Tecopnition’ — Distinction — Applicability 
of the provisions of the Act and Rules there- 
under (Feb) 344 A 
——Ss. 2 (t), 8 and 11 — Unrecognised pri- 
vate school — Termination simpliciter of set 
vice of one of its teacher — Approval of 
Director of Education not necessary — Appeal 
by teacher to Delhi School Tribunal — Mani. 
festly incompetent (Feb) 344 B 
———S. 8 — See Ibid, S. 2 @ (Feb) 344 B 


. 1—8. 11 — See Thid, S.2( (Feb) 344 B 





East Punjab Children Act (39 of 1949), S. 63 - 


— Applicability — Condition precedent for 

(Sep) 1420 B 
Employees’ State Insurance Act (34 of 1948), 
S. 2 (9) (as amended by Act (44 of 1966)), 
Ss, 2 (12), 38 and 39 — Employee—Definition 
of, — Employees working in Zonal and Branch 
Offices of Factory — Whether covered by 
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Employees’ State Insursince Act (contd.) 
provisions of the Act — (1957) 1 Lab LJ 267 
(Bom) and AIR 1961 Mad 176, held no longer 
good law in view of Amendment Act 44 of 
(Mar) 256 
ear 2 (9), 2 (17), 40 — “Employee” — 
Definition of — Scope of the term 


(Oct) 1478 A 
——S, 2 (17) — See Ibid, S. 2 (9) 

(Oct) 1478 A 
——S§, 28 — See Land Acquisition Act (1854), 
S. 6 (Apr) 515 C 
———S§, 38 — See Ibid, S. 2 (9). (Mar) 256 
——S§, 39 — See Ibid, S. 2 (9) (Mar) 256 


——S. 40 — See Ibid, S. 2 (9) | 

(Oct) 1478 A 
——§, 45-A — Employer disputing liability to 
pay contribution — Fixation of liability under 
S. 45-A — Ultimately, employer held liable by 
Supreme Court — Direction given to E. S. L 
Corporation to give opportunity of hearing to 
employer (Oct) 1478 


Essential Commodities Act (16 of 1955), S 3 
— See Constitution of India, Art. 31-B 


(Aug) 1296 A 

——S. 6-C — See Cr. P. C. (1898), S. 435 
Gan) 1A 
——S. 7 — See also Cr. P. C. (1898), S. 439 
(Jan) 1D 


——§. 7 (before amendment of 1974) — 
aecution for contravention of order issved 
under the Act — Appellate Court has discre- 
tion. in respect of forfeiture of seized con- 
(Jan) 1 B 
———S. 7 (after amendment in 1974) — Pro- 
secution under — Court must order forfeiture 
of goods seized g an) ic 
Evidence — 
—Appreciation of — Benefit of doubt — See 
Evidence Act (1872), S. 3. 
—Appreciation of — Partisan witnesses — See 
Evidence Act (1872), S. 3. 
—Dying declaration — See Evidence Act 
(1872), S. 32. 
—Witness — Partisan witness, credibility of 
— See Evidence Act (1872), S. 3. 
ware  N aal 3 — See also 
Ibid, S Jul) 1183 B 
Ibid, S. e (Jan) 59 D 
Criminal P. C. @ of 1974, S. 313 
(Jul) 1183 A 
Criminal P. C. (2 of 1974), S. 439 (2) 
(Jun) 961 C 
Penal Code (1860), S. 300 
(Mar) 383 A; (Jul) 1096 A, B 
——§, 3 -—— Partisan witness — Witness father 
‘of deceased and inimical to accused — Vakse 
of his testimony (Jan) 191 A 
+S. 3 — Evidence — Appreciation of — 
Mutual fight between two parties 
(Feb) 315 EB 


© (3) 
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Evidence Act (contd.) 
—~S. 3 — Criminal trial — Circumstantial 


evidence — Non-examination of some wit 
nesses — Discrepancy in depositions — Effect 
(Mar) 368 A 


-——§. 3 — Appreciation of evidence — Mur- 
der case — Eye-witness — Relative of deceas- 
ed — Credibility of (Mar) 414 A 
-——-§, 3 —--Murder case — Circumstantial 
evidence — Appreciation of (Mar) 424 B 
———S. 3 — Interested witness — Eye-witnesses 
to the incident belonging to the deceased’s 
caste or her neighbours—Credibility of. Cri- 


minal Appeal No. 1060 of 1968, D/- 4-10-1972. 


(All), Reversed (Jul) 1084 A 
——-§. 3 — Criminal trial — Proof of guilt 
beyond reasonable doubt — Standard of proof 

(Jul) 1091 A 
—-—Ss. 3 and 45 — Murder trial — Evidence 
of firearms expert — Appreciation 


` (Aug) 1204 C 
——§. 3 — Evidence — Appreciation of — 
Enmity (Oct) 1506 B 


——§. 3 — Criminal case — Death caused by 
pistol — Appreciation of evidence. Criminal 
Appeal No. 664 of 1968, Dj- 26-7-1972 (Raj), 
Reversed (Oct) 1511 A 
—S. 3 — Criminal Trial — Evidence -— 
Appreciation of — Cr. App. Nos. 699 and 
700 of 1976, DJ- 5-11-1976 (Punj & Har), 
Reversed (Nev) 1530 A 
——S. 3 — Criminal trial — Discrepancies in 
evidence — Maintainability of conviction 
(Nov) 1542 B 
—S§. 3 — Evidence — Appreciation of — 
Interested witness — Evidence of investigating 
Officers 
——Ss. 3 and 9 — Appreciation of evidenco 
— Identification of accused — Sufficiency of 
light (Nov) 1605 A 
——§, 3 — Appreciation of evidence — Cri- 
minal case -— Partisan evidence — Unlawful 


assembly — Occurrence in a village involving - - 


rival factions — Need for utmost care and 
caution in appreciating. such evidence streated 
(Dec) 1647 B 
——S, 3 — Partisan witnesses — Evidence of 
-- Appreciation — Evidence must be scruti- 
nised with more than ordinary care i 
(Dec) 1647 R 


——-§. 3 — Appreciation of evidence — Cri- l 


minal case — Benefit of doubt 


(Dec) 1647 F 
_—S. 9 — See also Ibid, S.-3 (Nov) 1605 A 


——5. 9 — Identification parade — Object of 
— Evidence to prove that accused was kept 
‘ba parda’ — If necessary (Aug) 1204 B 
——S, 9 — Hdentification evidence — Value of 
— Criminal Appeal No. 1511 of 1969, D/- 
29-9-1970 (All), Reversed Mes) 1770 R 


(Nov) 1571 A. 
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Evidence Act (contd.) 
S. 24 — See also Criminal P. C. (1974), 
S. 164 (Aug) 1248 C, D; 
(Nov) 1544 B 
—-Ss. 24 and 27 — Case of murder and 
robbery — Disclosure statement — Held to be 
voluntary and admissible on facts — Cr. App. 
No, 1423 of 1974, DJ- 9-7-1975 (Punj & Har), 
Reversed (Jul) 1183 D 
——S, 24 — Confession —-Reliability — Tests 
— Retracted confession —— Corroboration — 





Necessity (Aug) 1248 A 
———-S. 24 — Retracted confession — Corro- 
boration —~ Necessity (Dec) 1770 A 
——S. 26 — Scope of (Jul) 1025 F 


——S. 27 — See also Ibid, S. 24 

Jul) 1183 D 
——-S. 27 — Murder Trial — Recovery of 
articles belonging to deceased after long delay 
— Relevancy . (Feb) 315 B 
——-S. 30 — Confession consisting of two 
severable parts — Admissibility of 


. (Jul) 1096 C 
S., 32 — See also Constitution of India, 
Art. 136 (Feb) 315 A 


——S. 32 — Dying declaration if believed by 
Court is sufficient to sustain a conviction 
(Apr) 519 
——S, 32 — Dying declaration — Deceased 
whether in a position to make declaration. 
Cr. App. Nos. 699 and 700 of 1976, D/- 5-11- 
1976 (Punj & Har), Reversed 
(Nov) 1530 B 
——S, 43 — See Cr. P. C. (5 of 1898), S. 215 
(Jul) 1017 
—~—S. 44 — See Civil P. C. (1908), S. 11 
(Aug) 1329 C 
See also Ibid, S. 3 
l (Aug) 1204 C 
——S. 45 — Medical expert —- Death by gun 
shot injury — Direct evidence of eye-witness 
available — Inconsistency relating to distance 
from which gun shots were fired between evi- 
dence of medical expert and eye-witness is 
of no significance — Held, that the prosecu- 
tion evidence pertaining to assault by guns and 
pistol substantially tallied with medical evi- 
dence (Jan) 191 C 
——Ss. 45 and 3 — Criminal case — Evidence 
of Fingerprint pre — Appreciation of 
(Jul) 1183 B 
——Ss. 56, 57 and. 3 — F. I. R. whether sent 
‘ to P. P. and concerned Magistrate — Not a 
matter of which judicial notice can be taken 
— Must be proved like any other fact : 
(Jan) 59 D 
——S§. 57 — See Ibid, S. 56 (Jan) 59 D 
——S. 60 — See Cr. P. C. (5 of 1898), S. 174 
(Novy) 1558 D 


———S. 45 — 


——Ss. 101-104 — See also 
(1) Criminal P. C. (2 of 1974), S. 439 (2) 
(Jun) 961 C 


Evidence Act (contd.) - 
(2) Torts — Vicarious lability 

(Aug) 1263 
——Ss, 101-104 — Criminal trial — Plea of 
alibi —- Burden of proof (Jan) 191 D 
——§, 114 — See also Cr. P. C. (1974), S. 172 
(Oct) 1506 °A 
——S. 114 — Criminal P. C. (1898), S. 154 
—- First Information Report — Scope for 
presumption of due performance of official 
acts (ub 1142 B 
~~-—§. 114 — Marriage — Presumption — A 
man and a woman living as husband and wife 
for about 50 years — Strong presumption 
arises in favour of wedlock (Noy) 1557 


——S. 114 (a) — See Penal Code (1860), 


S. 300 | (Apr) 522 
——S. 114, Illus (g) — See- Cr. P. C. (1898), 
S. 286 (Jan) 59 A 


——S. 114, Illustration (a) — Case of murder 
and robbery — Scope of drawing presumption 
under Illustration (a) QJul) 1183 C 
——S§. 115 — See also 
(1) Constitution of India, Art. 133 
(Jan) 28 
(2) Industrial Disputes Act (1947), S. 18 
(Jun) 828 E 
(3) Letters Patent (Cal.), CL 15 
(Jul) 1062 B 
~——S. 115 — Estoppel by representation -—— 
Decree-holder A himself asked the Executing 
Court to secure permission of competent 
authority for sale of property since judgment- 


. debtor B belonged to Scheduled Tribe — 


Held A could not be permitted to dispute that 
B did not belong to Scheduled Tribe 
(Dec) 1820 A 
Factories Act (63 of 1948), S. 2 (1) — See 
Shops and Establishments —- Bihar Shops and 
Establishments Act (1954), S. 2. (4) 
l (Jun) 849 B 
——Ss. 2 (1), 2 (m), 2 (k) — Worker — Defi- 
nition of — He must be a person employed 
in the premises or the precincts of the factory 
(Jun) 849 A 
Forests Service (Initial Recraitment) Regula- 
tions (1966), Reg. 5 (2) (b) — Interpretation 
— Requirement of giving reasons is manda- 
tory (Aug) 1214 


Government of India Act (1935) (5 & 6 Geo. 
V., Ch. 61), Sch. VII, List H, Entry 48 — 
“Sale as contemplated by Entry 48” — In- 
gredients (Mar) 449 B 


Himachal Pradesh Secretarial Class II Service 
(Recruitment, Promotion and certain Condi- 
tions of .Service) Rules (1962), R. 7 (iv) — 
Selection to the post of Superintendent — 
Cases of petitioners fully considered and they 
were not considered fit for selection — Held 
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Himachal Pradesh Secretarial Class IN Service 
(Recruitment, Promotion atg Certain Ci- 
ditions of Service) Rules (contd) 

interference in writ jurisdiction — Propriety 

1969 Serv LR 278 (Delhi), Reversed 

(Ju) 1132 

Hindu Adoptions and Maintenance Act (78 ef 

1956), S. 1 — Adoption by Hindu widow prions 

to Act — Act though not applicable consent 

of sapindas required under old Hindu Law has 
become unnecessary due to changed cirecm- 

stances (Jul) 1051 C 

Hindu Law — Adoption — Widow — Wicow 

not authorised by her husband to adopt — 

Consent of agnates — Necessity 

(Jul) 1051 A 

——Adoption — Widow — Motive of widow 

in making adoption is irrelevant for invalicat- 

ing it (Jul) 105° B 

Debts — Legal necessity — See Land im- 

provement Loans Act (19 of 1883), S. 7 

(Dec) 1791 B 

——Debts — Legal necessity — Loan con- 


tracted by father for improvement of joint- 


family lands — Partition while debt outstand- 
ing — Liability of land in the hands of 
coparceners after partition for debt 

(Dec) 1791 A 
——Joint family — Partition — Proof — Ap- 
peal No. 14 of 1957, D/- 18-5-1967 (Cal), Re- 


versed (Feb) 300 A 
——Joint family — Division of movables ~ 
Presumption (Feb) 300 B 


——Joint family — Setting aside. alienaton 
— Failure of one branch to question valicity 
of alienation — Would not bar right of other 
branch for the said relief (Feb) 300 C 
——Partition — Suit for — Pleadings — Plaint 
stating that certain properties were joint fami- 
ly properties — No specific pleading as to 
blending is necessary" (Aug) 1201 A 
—— Religious and Charitable endowments — 
Raising of a Samadhi of a person if recognised 
as religious in nature — Person setting up re- 
ligious practice in his community has to preve 
it (Jul) 1174 C 
——Religions Endowment — Dedication — 
Deed of — Construction (Aug) 1329 B 
——Religions endowment — Shebait — Right 
to worship by turn — Immovable property — 
Gift must be made by Fegistered instrument 
only (Sep) 1393 B 
——Will — Construction — Life. estate. given 
to daughter and after her properties to be 
taken by her “putra poutra santhathies” 
These words would include adopted son and 
his descendants (JuD 1051 D 
Hinds Marriage. Act (25 of 1955), S. 15, Pz 
viso — Marriage contracted in contravention 
of Proviso to S. 15 — Effect —- Marriage rot 
void. AIR 1971 Cal 307, Overraled; ILR 
(1969) 1 Ali 92, Reversed (Aug) 1351 


-e 


Hindr Marriage Act (contd.) 
—-S, 24 — See Cr. P. C. (2 of 1974), S. 125 
(Dec) 1807 A 
Hindu Succession Act (30 of 1956), S. 6, Pro- 
viso and Expla. 1 — Widow’s interest in co- 
parcenary property — Determination — Mode 
(Aug) 1239 
——S§s. 8 (b), 15 (2) (b) and 16, R. 3 — M. P. 
Land Revenue Code (1954), S. 151 — Interest 


of deceased tenure-holder — Succession — 
Determination of (May) 793 C 
——S. 14 (1) (2) — Widow put in possession 


of certain joint family property in lieu of 
Tight to maintenance — Effect of S. 14 (1). 
L. P. A. No. 9 of 1971, DJ- 29-12-1971 (Andh 
Pra), Reversed (Mar) 361 
——S. 14 (2) — Daughter taking only a life 
estate under the will of her father — Effect 

(Jul) 1051 B 
— See Ibid, S. 8 (b) 

(May) 763 C 
—-§. 16 — See Ibid, S. 8 (b) 

. (May} 793 C 
HOUSES AND RENTS 


—Eombay Housing Board Act (69 of 1648), 
S. 67 (1), Regulations under, Regulations 4 and 
7 — Allottee crossing income limit as per Re- 
gulation 7 — He is liable to pay econcmic 
rent etc. at peril of eviction (Feb) 252 A 
———S. 67 (1) — Regulations under, are statu- 
tory regulations and have férce as such — 
Appeal No. 48 of 1971, DJ- 21-2-1975 (Bom), 
Reversed (Feb) 252 C 
——-S. 73-A — Direction for enhancemen? of 
rent from back period — Competence of State 
Govt. as to (Feb) 252 B 
—Bombay Housing Board Regulations, 
Regn. 4 — See Houses and Rents — Bombay 
Housing Board Act (1948), S. 67 (1) 

(Feb) 252 A 
——Regn. 7 — See Houses and Rents — Bm- 
bay Housing Board Act (1948), S. 67 (1) 

(Feb) 252 A 
—Bombay Rems, Hotel and Lodging Heuze 
Rates Control Act .(57 of 1947), S. 5 (11) (c) 
— “Tenant” — Provision applies only to fesi- 
dential premises and not to business premises. 
AIR 1976 Bom 288, Reversed; (1971) 12 Suj - 
LR 272, Overruled (Jun) 955 A 


—~-S. 12 (3) (a) and (b) — Protection of 
S. 12 (3) (b) — Tenant must comply with con- 
ditions laid down in the provision. AIR 1976 
Bom 288, Reversed; (1958) 60 Bom LR 1359, 


——§. 15 (2) (b) 


Overruled (Jun) 955 B 
—. 12 (3) b) — See Civil P. C. (198), 
O. 23, R. 3 (Jun) 952 A 


—Delhi Rert Comtro] Act (59 of 1958), 
S. 14-A (1) rjw S. 25-B — Government servant 
required much before retirement to vacate 


Government accommogation on gronnd F 


24 ` 


Houses & Rents — Dehi Rent Control Act 
(contd.) 


owning residential accommodation in New 
Delhi — He could avail of remedy under Sec- 
tion 25-B even after retirement. Civil Reva. 
No. 562 of 1976, D/- 6-12-1976 (Delhi), Re- 


versed (Feb) 259 
———§. 25-B — See Ibid, S. 14-A (1) 
(Feb) 259 A 


—East Panjab Urban Rent Restriction Act 
(3 of 1949), S. 13 — See T. P. Act (1882), 
S. 106 (Oct) 1518 
-——S. 13 (2) (ii) (b) (as applied to Himachal 
Pradesh) -— Purpose, determination of — 
Commercial-cum-residential. (1977) 2 Ren CR 
368 (Him Pra), Reversed (Nov) 1601 A 


—Jamma and Kashmir Houses and Shops 
Rent Control Act (34 of 1966), S. 11 (h), Pro- 
viso to explanation — Proviso mandates the 
Court to consider whether eviction of tenant 
from part of premises is to be ordered, so as 
to substantially satisfy reasonable: requirement 
of landlord (Mar) 413 


—Madhya Pradesh Accommodation Control 
Act (23 of 1955), S. 4 — See Civil P. C. (1908), 
O. 23, R. 3 Jan) 22 A 


' —Uttar Pradesh Urban Buildings (Regulation 
of Letting, Rent and Eviction) Act (13 of 
1972), S. 20 (4) — Expression “entire amount 
of rent due” — Includes rent which has be- 
come time barred (Feb) 287 


—West Bengal Premises Tetancy Act (12 of 
1956), S. 13 (1) © — See Ibid, S. 17-E (as 
inserted in 1970) (Jul) 1062 D 


——S. 13- (3-A) — Retrospective operation 
of section — It does not offend Art. 19 (1) (f) 
of Constitution {Jul) 1062 A 


——S. 17-E (as inserted in 1970) and S. 13 
(1) (© — Decree of eviction passed under Sec- 
tion 13 (1) (© — Tenant not filing application 
under S. 17-E — He is not barred from chal- 
lenging decree of eviction 


_ Hyderabad Municipal Corporations (Ametd- 
ment) Act (11 of 1970) 
See under Municipalities. 


Income-tax 


—~Allowances and deductions — Interest on 
arrears of tax — See I.-T. Act (1961), S. 37. 

—Deductions — See L-T., Act (1961), S. 37. 

—Deductions — Interest On arrears of tax — 
See 1.-T. Act (1961), S. 37. 


Income-tax Act (11 of 1922), S. 3 — Hindu 
Undivided family — Serle — Family busi- 
ueg contin inued bv men bers in partnership — 


(Jul) 1062 D. 
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Income-tax Act (1922) (contd.) 
Income of a partner —- Cannot be astented 
separately as his individual income. 


. - (Apr) 504 
—-§. 10 (1), (2) (xv) — See Income-tax Act 
(1961), S. 28 (Feb) 278 


——S. 10 (4A) — Applicabifity of sub-sec- 
tion (4-A) — Guiding principles 
(Nov) 1586 
——S. 12-B — Expression “transfer” — In- 
cludes both voluntary and involuntary trans- 
fers . (Aug) 1272 A 


——§, 24 (2) (as it stood before its amendment 
‘in 1955) — Carry forward and set off of busi- 


ness losses — “Same business” — Meaning 


(Aug) 1320 
—S§. 49-D and TE Part (iii) — Re- 


lief against double taxation in respect of in- 


come arising outside India — Whether avail- 
able in Tepee! of such income arising in U. K. 
(Aug) 1290 
— Ss; 66 and 66-A — Mixed question of law 
and fact — Appeal to Supreme Court — 
Questions not allowed to be raised on facts 


(Aug) 1272 B 

——S§. 66-A — See- Ibid, S. 66 = 
(Aug) 1272 B 
Income-fax Act (43 of 1961), S. 2 (15) — See 
(1) Ibid, S.- 11 (Sep) 1417 
(2) Ibid, S. 11 (1) (a) (Oct) 1443 


Ss. 2 (31), 4 — Karta of Hindu undivid- 
ed family, a partner in business firm-—- On 
his death minor sons admitted to partnership 
— Income-tax earned by them, if assessable 
at hands of H. U. F. (Sep) 1412 
——S. 4 — See Ibid, S. 2 (31) (Sep) 1412 
——Ss. 11, 2 (15) — Charitable purposes — 
Association constituted for promotion of chari- 
ty and education — Conducting kuries — 
Business held under trust — Income of As- 
sociation from the kurje is exempt from tax. 
1975 Tax LR 56 (Ker), Reversed (Sep) 1417 
——Ss. 11 (1) (a) and 2 (15) — Company — 
Exemption under S. t1 — Income from busi- 
ness of money lending and of Kuris — Busi- 
ness held under trust for charitable and non- 
charitable once — Exemption not granted 
(Oct) 1443 


Ss. 28, 37 — Trading loss — Loss of pro- 
perty or money by theft or, dacoity — Held, 
permissible deduction —- 1973 Tax LR 485 
(Andh Pra), Reversed; ILR (1930) 53 Mad 904 
and AIR 1952 Orissa 109, held no longer 
good law in view of AIR 1965 SC 1227; (1963) 
47 ITR 611 (Punj) and (1961) 43 ITR 249 
(Andh Pra) and AIR 1963 Andh Pra 455, 
Overruled (Feb) 278 
——S. 37 — See Ibid, S..28 (Feb) 278 
~—Ss. -41 (2), 256. — Applicability of Sec- 
tion 41 (2) — Question not an issue before 





Subject Index, A. L R. 1978 Supreme Coust 25 


Income-tax Act (1961) (contd.) 
Tribunal — Argument thereon, if Open 

(Apr) 39 A 
SS. 80-E, 41 (2) (1) — Deduction of 8% 
under S. 80-E (1) — Computation of total in- 
come for — Proper mode, 1977 Tax LR 1379 
(Mad), Overruled (Jul) 109° A 
~—~S, 80-E (1), 72 — Deduction of 8% under 
S. 80-B (1) — Mode. (1972) Tax LR 677 
(Ker); 1978 Tax LR 451 (Mad) and 1977 Tax 
LR 1379 (Mad), Overruled (Jul) 1089 B 
——§. 172 (2) — Non-resident companr — 
Charter-party agreement — Time-charters — 
Payment for use and hire of ship —- Sec. 172 
not attracted (Jul) 1196 - 
-—-S, 251 — Profit exempt from tax under 
S. 84 — Claim not made by assessee before 
I-T. Officer — Appellate Assistant Commis- 
sioner cannot entertain claim raised for first 
time. 1972 Fax LR 742 (Guj), Reversed 

(Jan) 40 

-—-S, 256 — See Ibid, S. 41 (2) 

(Apr) 5C9 A 
Identification of Prisoners Act (33 of 1329), 
Ss. 4 and 5 — Taking specimen finger-prints 
of accused — Order need not be obtcined 
from a Magistrate — Can be taken befcre a 
Superintendent of Police (Aug) 1248 E 
~——-§, § — See Ibid, S. 4 (Aug) 1248 E 


Industrial Dispute 
—Industrial Tribunal, powers of — 
Act (1947), S. 15. 


-Strike — See I. D. Act (1947), S. 24 and. 
Sch. 2, Item 5. 


~-Strike — Illegal or unjustified — See I. D. 
Act (1947), S. 24 and Sch. 2, Item 5. 


—Strike — Wages for the period of strike: — 


See I. D. Act tall Ss. 15, 24 and Sca. 2,< 


Item 5. 


-Workman — See I. D. Act (1947), S. 2 (8). 
-Workman — Termination of Service — See 
1. D. Act (1947), Sch. 2, Item 3. 


Industrial Disputes Act (14 of 1947), S. 2 (g) 
~— See Ibid, S. 2 (s) (Sep) 1410 
—~—S. 2 (j) — Industry — What constitutes. 
AIR 1975 SC 2032; AIR 1970 SC 1407; AIR 
1963 Cal 310; AJR 1963 SC 1873; AIR 1962 
SC 1080; AIR 1968 SC 554; AIR 1969 SC 
276, Overruled (Apr) 548 
—-—-S. 2 (k) — Industrial dispute — Defin-tion 
— Includes difference between employer end 
workmen including a Minority Union 
(Jun) 828 D 
Ss. 2 (k) and 10 — Industrial Dispute — 
When comes into existence — Reference — 
Competency — Award of Industrial Tribunal, 
Chandigarh, D: 25- 10-1970, Reversed 
(Jul) 1088 





TEDA 


Industrial Disputes Act (contd.) 

-——Ss. 2 (00) and 25-F (a) and (b) — Re- 
trenchment — Striking off name of workman 
from rolis amounts to retrenchment 


(Jan) 8 B 
-——S. 2 (p) — Settlement — Definition — In- 
cludes two categories of settlement 
(Jun) 828 A 


—Ss. 2 (p), 18 — Settlement of industrial 
dispute by direct negotiations — Fairness how 
to be judged — ILR (1975) Bom 1014, Re- 
versed (Jun) 982 
S. 2 (8s) — “Workman” — Personal 
driver of area manager of nationalised bank — 
Held, not a person employed by bank — 
Award of Central Government Industrial Tri- 
bunal (Cal), Reversed (Apr) 481 
—--Ss. 2 (s) and 2 (g) — Workman and em- 
ployer — Who is — Determination — Test 





(Sep) 1410 

——S. 2-A — See also Constitution of India, 

Art. 133 (Jan) 8 C 

——S. 2-A — Scope of (Jun) 978 
——S§. 10 — See also 

(i) Ibid, S. 2 {k) (Jul) 1088 


(2) Constitution of India, Art. 141 

(Jan) 8 A 
__—§, 10 — Order of reference — Duty of 
Government while making such order — Ob- 
servations in AIR 1967 Pat 284 and 1970 Lab 
IC 105 (Pat), Overruled (Sep) 1428 B 
-——Ss. 10 (1-A), 15 and Sch. HI, Item 5 -— 
Reference to National Tribunal — Construc- 
tion (Jul) 1137 
-—S, 10 (3) — Applicability — Several de- 
mands raised — Only some referred for ad- 
judication — Strike continued in respect of 
demands not referred — Order prohibiting 
strike cannot be passed. (1971) 2 Lab LJ 375 


(Delhi), Overruled | (Tun) 976 
———S. 15 — See also 
(1) Ibid, S. 10 (1-A) (Jul) 1137 
(2) Ibid, S. 24 (Oct) 1489 
(3) Ibid, S. 33 (Jun) 992 
(4} Bombay Industrial Relations Act (11 of 


1947), S. 78 (Sep) 1380 A, B, C 
——-S. 15, Sch. 3, Item 2 — Industrial Tri- 
bunal — Jurisdiction — Matters not covered 
by reference — Determination — Validity 

(Mar) 419 B 
—~——§. 15 and Sch. 3, Item 4 — Weekly holi- 
day.—— Roster off system in respect of certain 
workmen in Traffic Department of Port Trust 
-— Whether discriminatory (Aug) 1283 B 


———-Ss. 17 and 18 — Award — Interference 


by Supreme Court (Aug) 1281 
———S, 18 — See also 
(1) Ibid, S. 2 (p) (Jun) 982 - 


(2) Ibid. $. 17 
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Industrial Disputes Act (contd.) 


. (3) Life Insurance Corporation (Modifica- 
tion of Settlement) Act (1976), S. 3 

(Jun) 803 H 

(4) Life Insurance Corporation (Staff) Re- 
gulations (1960); Regn. 58 

(Jun) 803 B 

——S, 18 — Settlement arrived at during con- 

ciliation proceeding and otherwise — Binding 

nature — Extent of (Jun) 828 B 

——-§, 18 — Settlement between employer and 

majority Union arrived at otherwise than dur- 

ing conciliation proceedings — Not binding 

on minority Union (Jun) 828 C 

——S. 18 — Settlement outside conciliation 

proceeding between employer and majority 

Union — Acceptance of benefits by workmen 

who were not signatories to it — Minority 
Union if can raise same demands 

(Tun) 828 B 


——Ss, 18, 33-C (2) and Sch. 3, Item 1 — 
Settlement regarding pay scales — Industrial] 
Truce Agreement dated 10-1-1958 between 
Mysore Government Road Transport Depart- 
ment and its employees — Interpretation of 
Cl. 4 thereof. W. P. 1176 of 1967, D/- 14-12- 
1970 (Mys), Reversed (Jul) 1133 


——Ss. 24, 15 and Sch. 2, Item 5 — Strike, 
whether illegal or unjustified — Test 
: (Oct) 1489 
——§, 25-F (a) and (b) — See Ibid, S. 2 (00) 
(Jan) 8 B 
——Ss, 33 and 15 — Application under S. 33 
(2) (b), if can be treated as one under S. 33 
(3) (b). Civil Rule No. 236 of 1967, D/- 18-9- 
1970 (Assam & Naga}, Reversed (Jun) 992 


——Ss. 33 (2) (b) and 33-C (2) — Order of 
dismissal passed by employer in contravention 
of S. 33 (2) (b) — Effect — Order not render- 
ed void ab initio (Jul) 995 


——§, 33 (2) (b) — Approval of action taken 
by management — Dismissal for misconduct 
— Enquiry by Tribunal — Scope of 

(Jul) 1004 
——~§. 33-C (2) — See Ibid, S. 33 (2) (b) 

(Jul) 995 
——§. 33-C (2) — See Ibid, S. 18 

(Jul) 1133 
sence) 33-C (2) and (1) — Workmen claiming 
benefit under certain settlement — Applica- 
tion under sub-section (2) — Maintainability. 
Civil Rule No. 778 of 1972, DJ- 2-5-1973 
(Gauhati), Reversed (Feb) 275 
———-Sch. 2, Item 3 —- Fermination of service 
in terms of contract — Incapacity from pro- 
perly discharging duties (Feb) 311 A 
——Sch. 2, Item 3 — Wrongful termination 
. — Ordinary rule is reinstatement - 

(Feb) 311 B 


Industrial Disputes Act (contd.) 
—Sch. 2, Item 3 — Dismissal of workman 
for misconduct — Appeal to Supreme Court 
— Appeal disposed of in terms of agreement 
(Apr) 473 
——Sch. 2, Item 3 — Workmen wrongfully 
dismissed — Compensation in lieu of reinstate- 
ment granted by Supreme Court. C. W. J. C. 
231 of 1971, D/- 23-7-1973 (Pat), Reversed 


(Sep) 1428 C 
——Sch. 2, Item 5 — See Ibid, S. 24 | 
(Oct) 1489 
——Sch. 3, Item 1 — See also Ibid, S. 18 
(Jul) 1133 


——§ch. 3, Item 1 — Determination of wages 
— Employer can be classified according to his 
paying capacity (Jul) 1113 A 
—Sch. 3, Item 1 — Fair rate of wages — 
Fixation — Matters to be considered by Tri- 
bunal. Spl. Civil Appin. No. 640 of 1968, D}- 
25-11-1971 (Bom); Spl. Civ. Appin. No, 614 of 
1968, D/- 23-12-1971 (Bom) and Spl. Civ, 
Appln. No. 641 of 1968, D/- 25-11-1971 (Bom), 
Parlly reversed (Jul) 1113 B 
——Sch. 3, Item 2 — See also Ibid, S. 15 

(Mar) 419 B 
—~—Sch. 3, Item 2 — Additional dearness 
allowance — Grant of — Principles for con. 
sideration (Mar) 419 A 
——Sch. 3, Item 2 — Dearness allowance — 
Fixation of — Industry-cum-region basis — 
Can be departed from in absence of compat. 
able concerns in the region (Tun) 828 F 
—Sch. 3, Item 2 — Dearness Allowance — 
Employer a concern in Heavy Chemicals — 
Linking D. A. of employees in Saurashtra a 
Textile D. A. — Validity (Jun) 828 G 
—Sch. 3, Item 2 — Dearness allowance — 
Fixation of (ul) 1113 C 
——Sch. 3, Item 4 — See Ibid, S. 15 

(Aug) 1283 B 
——Sch. 3, Item 5 — See Ibid, S. 10 (1-A) 

(Jul) 1137 

Industrial ra asia (Standing Orders) Act 
(20 of 1946), S. 10 — Modification of stand- 
ing Orders — Modification relating to grant 
of 6 days’ casual leave — Question of fact -— 
Interference by Supreme Court (May) 769 


Interlocutory order 
See Cr. P. C. (1974), S. 397 (2). 
Interpretation of Statutes — See 
(1) Deed — Construction (Nov) 1601 B 
(2) Prevention of Food Adulteration Rules 
(1955), R. 22 (Jun) 933A 


—- Beneficent legislation — Maternity Benefit 
Act (1961) (Jan) 12 B 
—Cardinal rule of construction — No words 
should be considered redundant or surplus in 
interpreting provisions of a statute 

(Jan) 17 D 
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Interpretation of Statutes (contd.) 
———Constitutional law — Duty of Courts 
(May) 771 A 
———Definition -—- Interpretation of — See 
Bhopal State Land Revenue Act (4 of 1932) 


S. 2 (15) (Dec) 1740 B 
—~—Industrial Law — Benefit of doubt 
(Apr) 474 B 


——-Meaning of words — Duty of Cours to 
uphold constitutionality by progressive con- 
struction (Dec) 1675 C 
——Reference. statute — Legislation by incor- 
poration — Subsequent amendment in refer- 
red statute — Rule of construction 
(May) 793 B 

———Reference to statement of objects and rea- 
sons (May) 771 B 
—-Two constructions possible — Rul: of 
construction (May) 747 C 
Jammu and Kashmir Houses and Shops Rent 

Control Act (34 of 1966) 

See under Houses and Rents. 
Karnataka Contract Carriages (Acquisition) 
Act (21 of 1976), Pre. — See Constitution of 
India, Sch. 7, List HI, Item 42 (Feb) 215 C 


——S. 4 — See Constitution of “India, Arti- 
cle 31 (2) (Feb) 2:5 A 
——S. 6 — See Constitution of India, Arti- 
cle 31 (2) (Feb) 215 B 
——S. 10 — See Constitution of India, Arti- 
cle 31 (e) (Feb) 215 B 
——S. 11 — See Constitution of India, Arti- 
ele 31 (2) (Feb) 215 B 


Karnataka Land Reforms Act (10 of 1962) 
See under Tenancy Laws. 
Kerala Agriculturists Debt Relief Act (11 of 
1970) 
See under Debt Laws. 
Kerala General Sales Tax Act (15 of 1963) 
See under Sales Tax. 
Land Acquisition Act (i of 1894), S. 3 — See 
Ibid, S. 4 (Apr) 515 B 
——S, 4 — See also Ibid, S. 6 (Apr) 515 C 
——S. 4 — Attack on constitutional validity 
of section is devoid of any substance 
(Apr) 515A 


——Ss. 4 and 3 — Acquisition of land — 
“Land” in S. 3 (a) includes super structure 
(Apr) 515 B 
S. 4 — Acquisition — Notification — 
Rule 30-B of Gujarat Rules does not con- 
template giving of special notice of notifica- 
tion (Apr) 5:5 D 
——S. 5-A — Inquiry under — Principles of 
natural justice cannot be violated 
(Apr) 515 F 
-—S. 5-A — Objection heard by City Survey 
Officer who was appointed Collector tnder 
S. 3 (9 — Subsequently Special Land Acqui- 
sition Officer appointed Collector — Held there 
was gO igfirmitv in isming deglaretion rndep 





Land Acquisition Act (confd.) 
S. 6 on consideration of report of City Survey 
Officer (Apr) 515 G 
——S§s. 6, 54 — Appeal to High Court — Plea 
whether Government abandoned its intention 
to pay compensation — Maintainability. ILR 
(1973) Guj 378, Reversed (Feb) 266 A 
—~—S. 6 — Notification — Acquisition whe- 
ther for public purpose or for company — 
Omission to delete unnecessary words from 
notification — Effect. ILR (1973) Guj 378, 
Reversed (Feb) 266 B 
——Ss. 6 and 4 — Public purpose — Con- 
struction of staff quarters for employees of dis- 
pensary and other employees working under 
State Insurance Scheme — Acquisition is for 
public purpose (Apr) 515 C 
——S. 6 — Acquisition for public purpose — 
Contribution of Re. 1/- only from public ex- 
chequer — That fact alone cannot lead to con- 
clusion that it was a colourable exercise of 
power (Apr) 515 E 
——S. 54 — See Ibid, S. 6 (Feb) 266 A 
Land Improvement Loans Act (19 of 1883), 
Ss. 7, 9 — Term ‘borrower’ in S. 7 — Scope 
of — Loan borrowed by karta under the Act 
Liability of the family lands for repayment. 
(Hindu Law — Debts — Legal necessity). AIR 
1976 Bom 190, Reversed (Dec) 1791 B 
S. 9 — See Ibid, S. 7 (Dec) 1791 B 
Letters Patent (Cal.), Cl. 15 -— Amendment of 
pleadings at appellate stage —- Resolution of 
disputed questions of fact — High Court 
cannot record findings of facta. AIR 1977 Cal 
136, Reversed (Jul) 1062 B 
——Cl. 15 — Letters Patent Appeal — Limi- 
tation — Condonation of delay. AYR 1976 
Cal 81, Reversed (Sep) 1409 
Life Insurance Corporation Act (31 of 1956), 
S. 7 (2) — Predecessor Company of Life Insu- 
rance Corporation entering into void contract - 
-— Liability of Corporation to restitute benefit 
received under such contract. First Appeal 
No. 1 of 1960, D/- 20-4-1967 (Madh Pra), 
Partly reversed (Oct) 1447 B 
Life Insurance Corporation (Modification of 
Settlement) Act (72 of 1976), S. 3 — See also 
Constitution of India, Art. 358 (Jun) 803 I 
——S. 3 — Scope — Does not nullify the 
effect of judgment of Calcutta High Court re- 
ported in (1977 Lab IC NOC 41) 

(Jun) 803 A 
——S. 3 — Act is violative of Art. 31 (2) of 
the Constitution (Jun) 803 F 
-——S. 3 — High Court declaring a settlement 
as valid and enforceable — Act by Parliament 
excluding the specific settlements from pur- 
view of S. 18, I. D. Act — Competency 

(Jun) 803 H 


Life Insurance Corporation (Staff) Regulations - 
(1AM. Regn SB we Sone — Nar amaki ches 
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Life Insurance Corporation (Staff) Regulations 
(contd.) 

ing bonus — Settlement arrived at between 
L. I. C. and its employees — Approval given 
by Central Government — Cannot be retract- 
ed in contravention of S. 18, L D. Act 

(Jun) 803 B 
Limitation Act (9 of 1908), Art. 102 — Suit 
- for arrears of salary — Limitation 

(Mar) 386 C 
Limitation Act (36 of 1963), S. 5 — Civil P. C. 
(1908), S. 149 and O. 3, R. 4 — Condonation 
of delay — Filing of arbitration award — Ob- 
_ jections filed within time returned for defici- 
ency in stamps and absence of date of verifica- 
tion —— Subsequent delay in filing petition — 
Condonation of delay — Refusal by High 
Court on facts held unjustified. Order dated 
7-2-1977 in Suit No. 574-A of 1976 (Dethi), 
Reversed ~ (Feb) 335 
—Ss. 5 — Condonation of delay — Amend- 
ment of decree (Apr) 537 B 


——§. 5 — Condonation of delay — Exercise 
of discretion — Interference by Supreme. Court 

(Apr) 537 C 
~———_S, 5 — First appeal to High Court — 
‘Delay of two days in filing — Condoned by 
Supreme Court in appeal. AIR. 1972 Raj 161, 
Reversed (Oct) 1477 


Madhya Pradesh Abolition of Proprietary 
Rights (Estate, Mahals, Alienated Lands) 
Act (1 of 1951) 

See under Tenancy Laws. 


Madhya Pradesh Accommodation Control Act 
(23 of 1955) 
See under Houses and Rents. 


Madhya Pradesh Irrigation Act (3 of 1931), 
S. 26 — See Tenancy Laws:-— Madhya Pra- 
desh Abolition of Proprietary Rights (Estates, 
Mahals and Sai Lands) Act (1 of 1951), 
S. 3 (Dec) 1685 
Madhya Pradesh Land Revenue Code (2 of 
1955), S. 151 — See also Hindu Succession 
Act (1956), S. 8 (b) (May) 798C 
———S§. 151 — Expression “personal law” — 
Scope of (May) 798A 


Madhya Pradesh Land Revenue Code (20 of 
1959), S. 185 (1) (iv) (b) — See Ibid, S. 190 

(Dec). 17400 
——Ss. 190, 185 (1) (iv) (b) — Muafidar in- 
ducting Shikmi (Sub-tenant) on land — 
M. P. Land Revenue Code coming into force 
— Effect — Muafidar being “occupant” 
under the Bhopal Act 4 of 1982 became a 
Bhumiswami (Dec) 1740C 


-—=—S. 289 — See faai Laws —— Madhya 
Pradesh Abolition of Proprietary Rights 
_ (Estates, Mahals and Alienated Lands) .Act 

(1 of 1951. & 8 . (Dec) 1635 


Maharashtra Co-operative Societies Act (24 
of 1961) 
See under Co-operative Societies, 


Maharashtra Recognition of Trade Unions and 
Prevention of Unfair Labour Practices Act (1 
of 1972), Ss. 11, 12 and 19 — Application for 
recognition —- Requirements to be fulfilled 
by applicant Union. ILR (1977) Bom 1745, 
Reversed (Feb) 340A 
~———5, 12 — See Ibid, S. 11 { Feb) 340A 
~—-—S. 14 (1), Proviso — Application for re 
recognition of Union — Rejection on ground 
of non-compliance of Form A of Rules — 
Effect = (Feb) 340B 
——S, 19 — See Ibid, S. 11 (Feb) 340A 
Maharashtra (Recognition of Trade Unions 
and Prevention of Unfair. Labour Practices) 
Rules (1975), R. 4 and Form A — See Maha- 
rashtra (Recognition of Trade Unions and 
Prevention of Unfair Labour Practices) Act 
(1972), S. 11 (Feb) 340A 


-Maharashtra Vacant Lands (Prohibition of 


Unauthorised Occupation and Summary. Evie 
tion) Act (G6 of 1975), S. 8 — See Criminal 
P. C. (1974), S. 145 (Feb) 333 


Mahommedan Law — Wakf — Creation of 
Wakf for maintenance. of Wakifs family — 
Validity (Sep) 1862 A 
Wakf — Construction -— Purchase of 
property out of the funds of wakf in name - 
of beneficiary (Sep) 1862B 
—-—Wakf — Acquisition of immovable pro- 
perty with wakf fund (Sep) 1862 
——Wakf — Mutawalli — Powers of — 
Purchase of property in name of his wite 
with wakf funds (Sep) 1862F 
Maternity Benefit Act (53 of 1961), S.1— 
See Interpretation of Statutes — Beneficent 
legislation (Jan) 12B 
——5. 5 — Maternity benefit — Computa- 
tion — Word “week” — Meaning 

(Jan) 12A 
Mines and Minerals (R and Develop- 
ment) Act (67 of 1957) S. 3 (e) — Brickearth 
is'a mineral — Central Government is com- 
petent to notify it as “minor mineral” — AIR 
1969 Cal 281, Overruled (Nov) 1587; 
Minimum Wages Act (11 of 1948), S. 3 — 
See Industria] Disputes Act (14 of 1947), 
Sch. 3, Item 2 | (Jul) 1113C 
—-—§, 4 — See Industrial Disputes Act (14 
of 1947), Sch. 3, Item 2 (Jul) 11186 


Motor Vehicles Act (4 of 1939), S. 43-A (as 

inserted by U. P. Act 25 of 1972) — Ses 
also Constitution of India, Art. 226 

~ (Feb) 209 

ater) AS-A — State Government cannot 

issue executive instructions to control dis- 
cretionaty jurisdiction ‘of seebubale 

(Mar) 423 
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Motor Vehicles Act (contd.) 
~——_S. 43-A — Notifications under Dated 
30-3-1972 and 24-9-1975 — Grant of sge 
carriage permits —— Issue of second notiiza- 
tion — Effect of, on permits granted. 1676 
TAG 497 (All), Reversed (Jul) 1152 
———S. 47 {as inserted by U. P, Act 25 of 
1972) — See also Constitution of T 
Art. 226 (Feb) 209 
~S, 47 men Grant of permit in public in- 
terest — Interference under Art. 226 or Azti- 
cle 136 of Constitution — Sp. A. No. 203 of 
1973, D/- 27-8-1975 (All), Beversed 
(Jun) £49 

———-5, 64 — See Constitution of India, Arti- 
cle 136 (Nov) 1541 
——S, 64-B (Tamil Nadu) — Case re- 
garding grant of stage carriage permit — 
High Court in revision ordering “fresh consi- 
deration” in view of its finding — Validity 

l (Feb) 549 

MUNICIPALITIES 


~-Bengal Municipal Act (15 of 1692), 
Ss. 240 (1) (b), 500 (1) (b) and 5838 — Gra- 
vamen of offence under S. 500 — Power to 
grant time implicit under Section 240 — 
Limitation will run only on expiry of tim2 se 


granted. (1972) 76 Cal WN 40, Reversec . 
(Dec) 181A 

—-—S, 500 (1) (b) — See Ibid, S. 240 (1) 
) (Dec) 181A 
——S. 533 — See also Ibid, S. 240 (1) (9) 
(Dec) 1811A 


——5§. 5388 — Bengal General Clauses Act 
(1 of 1899), S. 3 (27) — “Month’ — M=2an- 
ing of — Six months will mean six British 
Calendar months and not 180 days 

(Dec) 1811B 
~—-Bihar and Orissa Municipal Act (7 of 1922), 
Ss. 102, 106 and 107 — Assessee’s hold-ng 
left out from general revision for valid reason 
-— Previous list of valuation and assessment 
does not lapse (Jun) S36A 


--—S. 106 — See Ibid, S. 102 (Jun) &6A 
—-——§, 107 — See Ibid, S. 102 

| un) SB6A 
-Calcutta Municipal Act (338 of 1E51) 
S. 202 — Consolidated rate to be paid by 
owner of a bustee — Land belonging to 
owner and huts thereon to various tenants 
— Mode of assessment (May) 768A 


———S, 202 — Recovery of rates in excess of 
rents fixed under Thika Tenancy Act — Not 
barred by provisions of Thika Tenancy Act 


(May) TESB 
———S§, 202 — Provision is not discrimina- 
tory (May) 768C 
-Hyderabad § Municipal Corporations 


See 


(Amendment) Act (11 of 1970), S. 2 — 


Municipalities — Hyderabad Municipal Cor- 
poration (Amendment) Act (contd.) 

Prevention of Corruption Act (2 of 1947), 
S. 6 (1) (ec) (Dec) 1745 
~~Uttar Pradesh Municipalities Act (2 of 
1916), Ss. 181, 182 — Objections to. pro- 
posals of tax raised beyond prescribed time- 
limit —- Municipal Board can consider them 

(Feb) 306A 

See Ibid, S. 181 
(Feb) 806A 


—-—Ss. 132 (1), (2) and (4), 185 (8) — Ob- 
jections to original proposal of tax — Re- 
ceipt of, after passing of resolution reducing 
rate of tax —- Non-consideration of objec- 
tions — Effect (Feb) 806C 
——S. 135 (8) — See ‘Ibid, S. 132 (1), (2) 
and (4) (Feb) 306G 


——S,. 182 — 





Mussalman Wakf Validating Act (6 of 1913), 
S. 3 — See Mahommedan Law — Wakt 

(Sep) 1862A 
Northern India Canal and Drainage Act (8 of 
1873), S. 30-B (8) (Punjab) — Revisional 
jurisdiction "of Superintending Canal Officer —~ 
Is confined only to scheme approved by © 
Divisional Canal Officer (Sep) 1891 
Orissa Agricultural Income-tax Act (24 of 
1947), Ss. § and 9 — Scope — Constitu- 
tional validity of S. 8 (1) — Section 8 (1) is 
free from vice of discrimination under Arti- 
cle 14 of the Constitution — It is valid and 
constitutional (Dec) 1738 
——S. 9 — See Ibid, S. 8 (Dec) 1736 
Partition Act (4 of 1893), S. 3 — See also 
Ibid, S. 3 (1) (Jun) 845A 
‘Ss. 2and 3 — Case not covered by Ss. 2 
and 8 — Power of Court to partition pro- 
perty by equitable method not affected. F. A, 
No. 488 of 1961, D/- 203-1967 (Pat), Re. 
versed (Jun) 845B 
S. 3 — See Ibid, S. 2 (Jun) 845B 
Ss. 8 (1) and 2 — Condition precedent 
for invoking S. 3 (1) — Request by share- 
holder for sale of property is sine qua non 
for directing sale — F. A. No. 488 of 1961, 
D/- 20-3-1967 (Pat), Reversed 

(Jun) 845A 


Passports Act (15 of 1967), S. 10 Ay = 
See also Constitution of India, Art 

heey 897 B 
——§. 10 (3) (c) — Provision not violative 
of Art. 14, Constitution (Apr) 597C 
——S. 10 (8) (c) — Whether violative of 
Art. 19 (1) {a} or (g) of Constitution 


(Apr) 597E 
_——$. 10 (3) (c) — Order im Pass 
port on the ground that the holder should be 
available in India to give evidence before 
Commissions of Inquiry — Validity 








aes 597F ` 
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Passports Act (contd.) 

——S. 10 (8) (ec) — Order under, in the it- 
terests of the general public — Public in- 
terest must actually exist in praesenti and 
not in futuro (Apr) 597G 
Payment of Bonus Act (21 of 1965), S. 8 
Proviso — Three business adventures in dil- 
ferent places owned by a Company — Sepa- 
rate Balance Sheet and Profit and Loss Ac- 
counts maintained — Proviso to S. 8 is at- 
tracted (Apr) 474A 
——S. 16 (1), Ci. (a) and Explanation H, 
-sub-cl. (a) — Payment of bonus — Calcula- 
tion of net profits —- Award of Central Govt. 
Indl. Tribunal (Cal) in Ref. No. 105 of 1969, 
D/- 20-7-1970, Reversed (Sep) 1424 


Penal Code (45 of 1860), S. 34 — See also 
(1) Ibid, S. 802 (Jan) 34B 
(2) Ibid, S. 307 ov) 1604 
(8) Evidence Act (1872) S. 8 . 

(Dec) 1647F 

——S, 84 — Murder — Common intention — 

Evidence of prior concert (Mar) 888B 

——Ss. 84 and 800 — Murder — Attack by 

several accused — Proof of common inten- 

tion. Cri. App. No. 228 of 1972, D/- 9-10- 

1972 (Punj and Har), Partly reversed 

(Oct) 1492 
—Ss. 34, 300 — Sharing of common inten- 
tion to cause death — Evidence as to 

(Nov) 1529 

—_——§. 58 — See Ibid, S. 802 (Jul) 1091B 

S. 96 — Right of private defence — 

Free fight — Right if available 

(Mar) 414C 

——S. 100 — Right of private defence ex- 

tending to. voluntary causing of death — 





When can be claimed (Mar) 4148 
——S. 141 — See also 
(1) Ibid, S. 149 Gul} 1021A 


(2) Evidence Act (1872), S. 3 


(Dec) 1047B 
——S. 141 — Unlawful assembly to com- 
mit murder X (Jan) 191B 
——S, 147 — See Ibid, S. 802 (Aug) 1233 
——Ss. 148, 302, 825 read with S. 149 — 


Unlawful assembly armed with dangerous 
weapons — Common object to cause griev- 
ous hurt — None charged with murder — 
One of grievous injuries sufficient to cause 
death in ordinary course of nature — Con- 


viction (Dec) 17595 
(1) Ibid, S. 148 (Dec) 1759 B 
(2) Ibid, S. 151 (Jul) 1021B 
(3) Ibid, S. 300 (Nov) 1525A 
(4) Ibid, S. 302 (Aug) 1283 


Penal Code (contd.) 

——5Ss. 149 and 141 — Unlawful assembly 
in prosecution of common object — Criminal 
liability of members of (Jul) 1021A 


——5, 149 — Unlawful assembly — Occur- 
rence in rural area involving rival factions — 
Persons gathered whether members of un- 
lawful assembly — Evidence, appreciation 
of — Need for caution (Dec) 1647C 


—— Ss, 149, 336 — Charge -against members 
of unlawful assembly under Ss. 326/149 — 
Some members acquitted of that charge — 
Remaining members would .also have to be 
acquitted of the same charge (Dec) 1647H 
——S, 149 — Common object — Evidence 
and proof (Dec) 16471 
——S, 149 — Act in prosecution of common 
object —. Evidence and proof (Dec) 1647K 
——Ss. 151 and 149 — “Lawfully com- 
manded to disperse” — No command of dis- 
persal given by policemen — Effect. Cri. A. 
No. 56] of 1971, D/- 3-8-1978 (Andh Pra), 
Reversed (Jul) 1021B 
——S. 161 — Prevention of Corruption Act 
(2 of 1947), Section 4 (1) — (Criminal P. C. 
(2 of 1974), S. 215) — Charge under S. 161, 
I. P. C. — Prosecution seeking to make a 
case different from that stated in charge — 
Prejudice to accused — Effect — Presump- 
tion under S. 4 (a) of Prevention of Corrup- 
tion Act whether available. Cri. A. No, 21 
of 1967, D/- 30-7-1971 (Tripura), Reversed 
(Dec) 1672 
——S. 179 — Ingredients of Section 
(Ful) 1025B 

——S. 191 - Z See Ibid, S. 198: (Dec) 1753B 
——Ss. 193 and 191 — Offence of perjury — 
Initiation of proceedings —. Matter to be 
considered. Cri. Misc. Petn. No. 1755-M ot 
1975, D/-29-9-1975 (Punj and Har), Revers- 
ed _ (Dee) 1753B 
—— 5. 19$ — Perjury — Show cause notice 
— Contents of (Dec) 1753C 
——S. 285 — Sentence — Factors to be 
considered (Apr) 480 
——S§s. 299-800 — See also 

(1) Ibid, S. 34 (Oct) 1492; (Nov) 1529 

(2) Ibid, S. 302, (Nov) 1538 

(8) Evidence Act (1872) S. 8 
(Mar) 414A, 424B; (Aug) 1204C 


{4} Evidence Act. (1872), S. 45 
(Jul) 11835 
` (5) Evidence Act (1872), S. 114 Illustra- 
tion (a) (Jul) 1183C 
—S. 800 — Murder — Motive 
(Mar) 883A 


——S, 800 — Murder and robbery —. Un- 
explained possession of- stolen property by 


Penat Code (contd.) 
accused — Presumption that accused com- 
mitted the offences can be raised 
(Apr) 52% 
——S, 300 — Appeal to Supreme Ccurt 
against acquittal — High Court misreading 
evidence — Criminal Appeal No. 1060 of 
19868, D/- 410-1972 (All), Reversed 
- Jul) 1084B 
——S,. 800 — Murder trial — Prosecution wit- 
ness turning hostile — Credibility of, as pre- 
secution witness (Jul) 109€ A 
——S§. 300 — Murder trial — Infirmities in 
prosecution evidence — Duty of Court 
(Jul) 1086B 
Ss. 299 and 300 — Murder trial — 
Discrepancy as to description of object œiz- 
ed — Appreciation of evidence 
(Jul) 11428 
——Ss. 299 and 800 — Murder trial — Evi- 
dence as to nature of injuries —. Apprezia- 
tion of (Jul) 1142F 
——Ss. 299 and 800 — Murder trial — Evi- 
dence — Appreciation of Cr. App. Nos, 233 
and 242 of 1978, D/- 21-9-1973 (Punj aad 
Har), Partly Reversed (Jul) 1158 
——Ss, 300, 390 and 397 — Case of Mur 
der and robbery — Evidence — Apprecia- 
tion of — Cr: App. No. 1423 of 1¢74, 
D/- 9-4-1975 (Punj and Har), Reversed. 
; (Jul) 1183E 
——Ss. 299 and 300 — Murder trial — Evi- 
dence of injured person — Appreciation of 
. (Aug) 1204A 
——Ss. 299 and 300 — Identity of accrsed 
not established on basis of various firger 
prints — Effect (Aug) 120- D 
——Ss. 300, 302 and 804, Part Il — In-cry 
sufficient to cause death —- What is — Gon- 
viction under S., 802 held was right 
(Sep) 1420A 


——S. 300 — Murder — Accused delibsza- 
tely causing injury on chest of the dececsed 
— Injury sufficient in the ordinary course of 
nature to cause death — Sentence 

(Oct) 1455 
——S§s, 300, 304 (1) and 149 — Common 
object — Held on facts that the common ob- 
ject was to cause injury likely to cause death 
and not to murder (Nov) 1525A 


——S. 300 — Medical evidence — Opinion 
of doctor — Not accepted by Court 

(Noy) 1525B 
——Ss. 289-800 — Murder — Conviciion 
based on circumstantial evidence — Na-ure 
of circumstantial evidence necessary 

(Noy) 1544A 
—— Ss, 300, Exception 4, 304 — Offence 
falling under Exception 4 —~ Conviction 
under part I and not part II of S. 304. Cr. 
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Penal Code (contd.) 
A. No. 86 of 1978, D/- 22-4-1974 (Him 


Pra), Reversed (Feb) 315D 
———Ss. 800. Excep, 4, 802 and 804 Part I — 
Applicability (Jul} 1082B 
—r—§. 802 — See also 
(1) Ibid, S. 148 (Dec) 17598 
(2) Ibid, S. 300 (Sep) 1420A 
(8) Ibid, S. 304 Part I (Ful) 1096D 


(4) Constitution of India, Art. 136 
(Sep) 1897 
(5) Evidence Act (1872), S. 3 
Deo) 1647F 
——S. 802 — Conviction and sentence 
under —~ Interference by Supreme Court, 
when called for (Jan) A 


———+98. 302 and 34 — Allegation in F.LR. 
against appellant B was that he caught 
hold of hands of deceased and said that he 
would be set right — No reliable evidence 
to show appellant’s participation in the as- 
sault on deceased — Held, that appellant's 
conviction under S. 302 read with S. 34 
could’ not be sustained (Jan) 34B .. 


—r-—-§, 302 °— Murder — Sentence — Lapse 
of considerable time since date of occurrence 
— High Court’s decision of acquittal in fav- 
our of accused set aside — Extreme penalty 
of death reduced to imprisonment for life 
by Supreme Court (Jan} 191F 
————-§, 802 — Murder — Sentence — Triple 
murder —- Extenuating circumstance — Cri. 
App. No. 708/75 and Ref. Trial No. 39/75 
D/- 20-4-1976 (Mad), Reversed 

(Feb) 274 
5. 302 —~ Death sentence — Confirma- 
tion — Factors to be considered (Mar) 368C 
——~§, 302 — Evidence and conviction — 
Sessions Judge discarding evidence of eye- 
witnesses on untenable grounds — Inter- 
ference by High Court (Jul) 1082A 
— OS, 302 and 58 — Murder — Sentence 
— Accused of tender age — Extenuating cir- 
cumstances (Jul) 10916 
———9s. 302, 149, 147. — Unlawful assembly 
—- Murder — Acquittal of all accused except 
one — His conviction under S. 802 read with 
Ss. 149 and 147% — Legality (Aug) 1233 
———5. 302 — Double murder — Sentence 
~~ Factors to be considered (Aug) 1248F 
——5s. 802, 34 — Four accused attacking 
the deceased with common intention to kill 
— Their conviction under S. 302/84, held 
proper (Sep) 1892 


S. 302 — Sentence — Extenuating cir- 
cumstances — Cr. App. No. 172 of 1975, 
D/- 31-10-1975 (All), Reversed 

(Oct) 1506C 








——-Ss, 302 and 300 — Murder — Sentence — 


~» Accused exceeding right of defence of ` 


32 \ 


Penal Code (contd.) 
property — Circumstance can be alai into 
consideration in extenuation of extreme penal- 


ty (Nov) 1538 
S, S02 —- Murder case — Punishment 
(Nov) 1605B 
ror, 804 — See Ibid, S. 800, Exception 4 
(Feb) 815D 

tumor, 804 (1} — See Ibid, S. 300 
{Nov} 1525A 
pwr, 804, Part I — See Ibid, S. 800 Excep. 4 
(Jul) 1082B 
wS, 804, Part If — See also Ibid, S. 390 
(Sep) 1420A 


wS, $04, Part IT and 802 — Deceased 
entering land of accused and assaulting co- 
accused — Accused in purported exercise of 
private defence assaulting deceased — Ac- 
cused can be convicted only under S. 304 
Part Il and not under S. 302, Cri. A. No, 3 of 
3971, D/- 18-8-1976 (Assam), Reversed 


(Jul) 1096D 
wm OS, 807, 84 — Conviction under — 
Validity (Nov) 1604 


mS, $25 — See Ibid, S. 148 (Dec) 1759B 
m9. 826 — See Ibid, S. 149 (Dec) 1647H 
S, 3382 — Charge under second part of 
the section — Essential ingredient of — Cri. 
A. No. 756 of 1969, D/- 16-12-1970, (Andh 
Pra) Reversed (Oct) 1441 
~—-——§. 376 — Offence of rape — Delay in 
examination of smegma — Effect 
_ (Dec) 17533A 
poem, 890 — See Ibid, S. 800 (Jul) 1188E 
mS. 392 — See Evidence Act (1872), Sec- 
tion 114 Hlustration (a) (Jul) 1187C 
memes, 897. — See also Ibid, S. 300 
(Gul) 1188E 
SS, 897, 412 — Conviction under — 
Failure of prosecution witnesses to identify 
appellant — Articles of dacoity recovered 
at the instance of appellant — Conviction 
' wnder S. 397 altered to that under S. 412 
. (Sep) 1390 
=S, 412 — See Ibid, S. 897 (Sep) 1890 


mSS, 417, 467, 468 and 471 — Offence ot 
attempting to issue counterfeit University 
degrees — Offender a` Reader holding M. Sc. 
and Ph. D. cones — Conviction and sen- 
tence (Nov) 1548B 
S, 467 — See Ibid, S. 417 

(Nov) 1548B 
mont, 468 — See Ibid, S. 417 (Nov) 1548B 
mS, 47:1 — See Ibid, S. 417 (Nov) 1548B 


were, 494 — Criminal P. C. (1974), S. 820 
m Offience of bigamy — Sentence — Ac- 
cused-appellant a businessman — Com- 
. pounding of offence in appeal before Sup- 


Teme Court p Appellant directed to pay 


be so nominated within S. 18 (a) 
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Penal Code (contd.) 
Rs. 40,000/- to pE A TE A as com- 
pensation (Nov) 1542A 
—5., 500 — Defamation — Complaint — 
Limitation — Starting point — 1977 Punj 
LJ (Cri) 15%, Reversed (jun) 986 
Precedents — American decisions — Value 
of (May) 771 C 


Presidential and Vice-Presidential Electiong 
Act (21 of 1952), S. 5 (1), S. 18 (a) — Per- 
son. filing nomination form for Presidential 
election — Nomination neither proposed nor 
seconded by elector — Effect (Jun} 802 
9. 5-B — See Constitution of India, 
Art, 14 . (Apr) 499B 
—-~Ss. 5-B, 5-C, 5-E and 18 (a) — Feti- 
tion challenging election of President — Peti- 
tioner who has not complied with provisions 
of S. 5-B or S. 5-C is nota candidate either 
duly nominated or one who could claim to 


(Apr) 499A 
9. 5-C — See 
(1) Ibid, S. 5-B (Apr) 499A 
{2} Constitution of India, Art. 14 
(Apr) 4998 
— 5S, D-E — Ses Ibid, S. 5-B 
(Apr) 499A 
S, 18 (a) (as amended by. Amendment . 
Act 1977} — See Ibid, S. 5 (1) (Jun) 802 
———§. 18 (a) — See Ibid, S. 5-B 
(Apr) 499A 
~—~——-§§. 14 and 14:A — Election petition 
challenging election of President of India 
~= Procedure — Compliance of — Locus’ 
standi to apply (Apr) 499C 
——S. 14-A — Ses Ibid, S. 14 
(Apr) 499C 
Prevention of Corruption Act (2 of 1947), 
S. 4 (1) — See Penal Code (45 of 1860), 
S. 161 (Dec) 1672 
9, 6 (1) (c) — Sanction to prosecute —~ 
Validity of. Criminal Revn. Case No. 18 of 
a D/- 20-1-1978 (Andh Pradesh), Beyers- 


(Dec) 1745 
Prevention of Food Adulteration Act (87 of 
1954), S. 7 — See Ibid, S. 11 i 

ffun) 9338 


~ 5. JI — Sea also Prevention of Food 
Adulteration Rules (1955), R. 22 

(Jun) 933A 
Ss. 11, 7, 23 and 16 — Sample tound 
adulterated — Offender liable to be convict- 
ed — Sample need not be .a representative 


sample of entire stock (Fun) 9338 
—S. 16 — Sea Ibid, S. 11 (un) 9338 
~S. 23 — See i 

(1) Ibid, S. 11 (Jun) 93838 


(2) Prevention of Food Adulteration Rules 
(1955), R. 22 (Jun) 933A 


Subject Index, A. Z R. 


Prevention of Food Adulteration Rules (1955), 
R. 22 — See also Prevention of Food Adul- 
teration Act (1954), S. lJ (Jun) 9338 
Rr. 22 and 22-B — R. 22 is directory 
and not mandatory. AIR 1975 SC 139, 
Overruled (Jun) 983A 
=R, 22-B — See ibid, R. 22 : 





(Jun) 923A 
Prisons Act (9 of 1894 
Constitution of India, Art. 14 . (Dec) 16/0 
———§. 80 (2) — Scope and interpretation — 
S. 80 (2) does not authorise prison autho-ity 
to impose solitary confinement within the 
meaning of Ss. 73 and 74 LP.C. 
(Dec) 1675D 
S. 80 (2) — “Prisoner under sentence 
of death” — Meaning of (Dec) 16756 
S. 80 (2) — Not violative of Art. 20 (2) 
of Constitution (Dec) 1675G 
———S. 30 (2) — Not violative of Art. 21 
of Constitution of India — Scope of guaran- 
tee as to life and personal liberty 
. (Dec) 1675H 
———§. 56 — Constitutional validity — S. 56 
in so far as it empowers Stperintenden: to 
confine a prisoner in irons is not violative oł 
Arts. 14 and 21 of the Constitution and is 
not ultra vires (Dec) 1605] 
~~Conservation of Foreign Exchange and 
Prevention. of Smuggling Activities Act (53 of 
1974), Ss. 8 (f), 10 — Order of confirmation 
of detention not passed within 3 months ot 
detention — Further detention’ atter expiry 
of 8 months — Ipso facto becomes illega. 
(Jul) 1155 
~S. 10 — See Ibid, S..8 () = (Jul) 1155 
-~Defence and Internal Security of India Act 
(42 of 1977), S. 37 — See (Assam) Funda- 
mental Rules, R. 56 (c) (Jan) 17B 


-Defence of Internal Security of India Fules 
(1971), R. 119 — See (Assam) Fundamental 
Rules, R. 56 (c) (Jan) 17B 


~~-West Bengal Criminal Law Amendment 
(Special Court) Act (21 of 19443), S.3 — 
Cognisance taken on written complaint with- 
out complying with. S. 200 Cr, P. C. — No 
valid objection can be taken. ILR (1975) 1 
Cal 455, Reversed (Jan) 188 








Punjab Agricultural Service, Class I, Eules 
(10.7), Rr. 10, 16 — Promotion of pe-ma- 
nent Class II officers to Class I — Fixation 


of seniority (Aug) 1326 
——-R. 16 — See Ibid, R. 10 (Aug) 1326 
Punjab Civil Service (Executive Branch) 


Rules (1930), Rr. 6 and 11 — Vacancy re- 
served for scheduled castes/Tribes filled by 
a member of that class — Member resicning 
from post — Resultant vacancy shoulc not 


Aen a mM Te day Mntays 


, S. 80 (2) — See elso ' 
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Punjab Civil Service (Executive Branch) Rules 
(contd.) 

be included in normal pool. Civ. Writ Petn. 

No. 2504 of 1975, D/- 8-9-1976 (Punj and 
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Har), Reversed (Jun) 988 
«R. 11 — See Ibid, R. 6 (Jun) 988 
Punjab Excise Act (1 of 1914), S. 59 (£) (v) 


— See Constitution of India, Art. 14 
(Oct) 1457B. (Oct) 1484 





Punjab Jail Manual Mo Para. 69 — See 
Prisons Act (1894), S. 56 (Dec) 1675] 
——-Para, 399 — See Prisons Act (1894), 
S. 56 (Dec) 1675] 

‘Para. 485 — See Prisons Act (1894), 
S. 56 (Dec) 1675) 


Punjab Labour Services (Class I and II) Rules 
(1955), R. 4 — Government employee not 
having the necessary five years’ experience 
transferred as Labour-cum-Conciliation Oth- 


cer — Post held by him tor nine years — 
Appointment held irregular but not void 
(Nov) 1536 


Punjab Liquor Licence Rules (1956), 
R. 37 (as amended in Punjab in 1958) ~ 
See Constitution of India, Art. 14 

(Oct) 1457B; (Oct) 1484 
R. 87 (9),. Note (as amended in Punjab 
in 1978) — See Constitution of India, Arti- 
cle 14 (Oct) 1457A 


Railway Circular No. 875 D/- May 16, 1946 
— Inclusion of railway employee in panel 
for promotion — It does not conter inde- 
feasible right to promotion - (Mar) 385A 
Railway Establishment Code, Vol. L, 
R. 157 — Railway Establishment Manual, 
Vol. I, R. 20 (b) — Seniority amongst ac- 
counts clerks, promoted to Grade I. Writ 
Appeal No. 45 of 1974, D/- 18-6-1975 (Ker), 








Reversed . (Feb) 284 
Railway Establishment Manual, Vol. 1, 
R. 20 (b) — See Railway Establishment 
Code, Vol. I, R. 157 ‘Feb) 284 
Railways Act (9 of 1890), S. 3 (7) — See 
Ibid, S. 138 (Mar) 411 

S. 73 — See Constitution of India, Arti- 
cle 132 (Oct) 1491 





Ss. 138, 3 (7) and 148 (2) — Contrac- 
tor running railway refreshment room 
Termination. of contract —- It amounts to his 
discharge. 1972 Pat LJR 71, Reversed 

(Mar) 411 - 


———§. 148 (2) — See Ibid, S. 138 
. (Mar) 411 
Rajasthan Land Reforms and Resumption of 
Jagirs Act (6 of 1952) 
See under Tenancy Laws, 
Rajasthan Sales Tax Act.(29 of 1954) 
See under Sales Tax. 


oie 


"84 


Registration Act (16 of 1908), S. 2 (6) — 
— See Hindu Law — Religious endowment 


(Sep) 13938 ` 


——S. 17 — See Civil P. C. (1908), O. 23, 
R. 3 (Jan) 22B 
Representation of the People Act (43 of 
1951), S. 10-A -— See Constitution. of India, 


Art. 103 (Nov) 1609 
———S. -80 — See Ibid, S. 100 (1) (d) (iv) 
(Jun) 851D 


—-—Ss. 81, 83, 86 — Election petition — 
Signature put by petitioner at the end of atti- 
davit and not on election petition — No 
ground for dismissal of petition — AIR 1977 


Ker 168, Reversed (Jun) 840 
-———_S. 82 — See Ibid, S. 86 
l (Nov) 1583 
S. 83 — See Ibid, S, 81 (Jun) 840 
5. 86 — See also Ibid, S. 81 a 
_ Jun) 840° 


-———-Ss. 86, 82 — Scope of Ss. 86 (1) and 
82 (b) — Election petition — Allegation of 
corrupt practice against another unimpleaded 
unsuccessful candidate —- Application by 
latter for being impleaded as respondent — 
Effect of. AIR 1978 Punj and Har 200, 
Reversed; AIR 1969 Andh Pra 151, Overruled 
i (Nov) 1583 
~——-S. 98 — Powers of Election Tribunal 
(Jun) 851F 
—-—Ss, 100 (1) (d) (iv), 80 — Non-compli- 
ance with provisions of the Constitution — 
What constitutes -(Jun) 851D 
v--—S. 116-A — See Ibid, S. 128 (1) (A) (b) 
(Jul) 1162 
——Ss. 123 (1) (A) (b) and 116-A — Cor- 
rupt practice — Bribery — Finding of High 
Court erroneous — Finding can be interfered 
with in appeal. Ele..Petn. No. 8 of 1979, 
D/- 5-4-1976 (Guj), Beversed 
——S. 146 — See Constitution of India, 
Art. 108 (Nov) 1609 
. Road Transport Corporations Act (64 of 
1950), S. 19 — See Constitution of India, 
Art. 81 (2) (Feb) 215A 
Sale of Goods Act (3 of 1930), Ss. 2 (4), 18, 


ê 


(Jul) 1162. 


23 — Pucca delivery orders, if documents’ 


of title (Mar) 389 
——-S. 18 — See Ibid, S. 2 (4) (Mar) 389 
——S. 19 — See Tenancy Laws — M. P. 
Abolition of Proprietary Rights (Estates, 
‘ Mahals, Alienated Lands). Act (1 of 1951), 
S., 3 (Jul) 1076 
——S, 23 — See Ibid, S. 2 (4) 
(Mar) 389 





“SALES TAX 


Andhra Pradesh General Sales Tax Act (6 
‘of 1957), S.-2 (n) — See Constitution of 
India, Sch. VU, List II, Entry 54 
l (Mar) 449G 


: rice and- puffed rice are 


List If, Entry 54 
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Sales.Tax — A. P. General Sales Tax Act 
(contd.) 

~——S. 5 and Sch. I, Entry 66 (b) — Parched 

“rice” —. If once 

taxed as paddy cannot be further taxed under 

S. 5 (1). 197% Tax LR 2067 (Andh Pra), Re- 


versed l (Jun) 945 
——5Sch. 1, Entry 66 (b) — See Ibid, S. 5 
(Jun) 945 


—Bengal Finance Sales Tax Act (6 of 1941), 
5. 2 (g) — See 
(1) Ibid, S. 4 


. (Nov) 1591 
(2) ‘Constitution 


of India, Sch. VII 
. (Mar) 449G 
——Ss. 4 and 5 (2) (a) (ii), Proviso Second 
— No inconsistency between S. 4 and Sec- 
tion 5 (2) (a) (ii), Proviso Second (Jun) 897B 

—Ss. 4 and 2 (g) (as applied to Union 
Territory of Delhi) — Restaurant located in 
Hotel — Meals also served to casual visitors 





in restaurant — Service of meals is not tax- ` 


able as a sale — Decision of Delhi High 
Court reversed -- Observations to the con- 
trary in AIR 1970 Delhi 244 (FB) and AIR 
1966 Punj 449, Overruled (Nov) 1591 
——S. 5 (2) (a) (ii), Proviso 2 —- See Ibid, 
S.4 | | (Jun) 8978 
——S. 5 (2) (a) (ii) and Proviso 2 (as applied 
to Union Territory of Delhi) — Registered 
dealer — Resale of goods purchased — In- 
terpretation of words “resale” “manufacture” 
“sale”. 1975 Tax LR 1866 (Delhi), Overrul- 
ed (Jun) 897A- 
—Bombay Sales Tax Act (51 of 1959), 
S. 2 (28) — Sale or contract of work and 
labour — Distinction between — Tests to 
determine. (1977) 89 STC 504 (Bom), Reyers- 
ed (Déc) 1747, 
—Central Sales Tax Act (74 of 1956), 
S. 2 (h) — See Sales Tax — Rajasthan Sales 
Tax Act (1954) S. 2 (P) (Oct) 1496 - 
—Kerala General Sales Tax Act (15 of 1963), 
S. 46 (1) (a), (c) and (2) (c) — Charges of 
submission of false returns, maintaining false 
accounts and fraudulent’ evasion of tax — 
Proof — Mode of — (Nov) 15715 
—Rajasthan Sales Tax: Act (29 of 1954), 
S. 2 (p); Central Sales Tax Act (74 of 1956), 


‘S. 2 th) — ‘Sale price’ —- Ingredients 


(Oct) 1496 





SHOPS AND ESTABLISHMENTS 


Bihar Shops and Establishments Act (8 ot 
1954), Ss. 2 (4), 26 (2) — Factories Act (63 
of 1948), S, 2 (l) “Employee” and 
“Worker” — Definitions within respective 
Acts — C.W.J.C. 650 of 1973, D/- 19-8-1976 
(Pat), Reversed (Jun) 8498 
S. 26 (2) — See Ibid, S. 2 (4) ~ 

(Jun) 8498 


ae 
1 





Subject Index, A. I. R. 


Sick Textile Undertakings (Nationalisat.cn) 
Act (57 of 1974), Ss. 2 (1) (a) and 35 — 
Statutory fiction in S. 2 (1) (a) — Duty of 
Court to give effect. Comp. App. 4 of 1374 
in Comp. Petn. 12 of 1965 (Bom. at Neg.), 
D/- 27-7-1975, Reversed | 
. (Apr) 476C 
——S. 35 — See Ibid, S. 2 (1) (a) 

(Apr) 475C 
Sick Textile Undertakings (Taking over of 
Management) Act (72 of 1972), S. 8-— Scape 
— Interim order D/- 28-9-73 of Supreme 
Court -—~ Interpretation — Comp. App. 
No. 4 of 1974 in Comp. Petn, 12 of 1965 

(Bom. at Nag.) D/- 27-2-1975, Beversec 


(Apr) 475A 
——S. 8 — Expression “Winding up” — 
Interpretation (Apr) 4788 
Specific Relief Act (47 of 1963), 
Sale of immovable property — Plea of Ecna 
fide purchaser without notice — Mainteinabi- 
lity (Jul) 1094 
r-——S. 16 (b) and (c) — Specific pertormence 
of contract — Bars to relief (Apr) 537D 
Stamp Act (2 of 1899). 

See under Stamp ‘Duty. 

Standing Orders of BEST, No. 21 — See 
Bombay Industrial Relations Act (l1 ot 
1947), .S. 78 (Sep) 1839C 
No. 23 — See Bombay Industrial Fela- 
tions Act (11 of 1947), S. 78 (Sep) 1839C 
——No. 26 — See Bombay Industrial Fela- 
tions Act (11 of 1947), S. 78 (Sep) 1839C 





STAMP DUTY 
—Stamp Act (2 of 1899), S. 86 — Instru- 
ment not duly stamped admitted in evidence 
subject to objection — Duty of Court 
(Sep) 1833A 


State Financial Corporation Act (68 of 1951), 
Ss. 81 and 32 — Proceedings under — 
Nature of — Application under S. 31 ‘1; — 
Court-fee payable. (1977) 19 Guj LR 294, 
Reversed (Dec) 1765 
——S. 32 — See Ibid, S. 31 (Dec) 1765 
Succession Act (39 of 1925), S. 59 — . W ill 
by Hindu widow of seventy years olc — 
Testatrix proved to be of sound disposing 


mind though physically incapable of signing: 


her name — On facts will held valid as sus- 


_+ picious circumstances were not proved 


(Aug) 1202 
Supreme Court (Enlargement of Criminal Ap- 
era Jurisdiction) Act (28 of 1971), 


. 2 (a) — See also 
a Constitution of India, ‘Art. 186 
(Dec) 1047A 
@) Criminal P. C. (1974), S. 389 ʻU 
(Apr) 5274,B 


S. 10 — 
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Supreme Court (Enlargement of Criminal Ap- 
pellate Jurisdiction) Act (contd.) 
S. 2 (a) — Appeal under — Powers of 
Supreme Court (Dec) 1759A 
Supreme Court Rules (1950), O. 16, R. 12; 
O. 45, R. 3.— Death of respondent — Sub- 
stitution of legal representative — Applica- 
tion filed beyond 90 days from date of death 
— Held sufficient cause had been made out 
for condonation of delay (Apr) 506A 
——0O. 16, R. 13; O. 45, R. 3 — Death ot 
appellant — Substitution of legal representa- 





tives — Limitations (Apr) 506B 
——O. 45, R. 3 — See 
(1) Ibid, O. 16, R. 12 (Apr) 506A 
(2) Ibid, 0.16, R. 18 (Apr) 506B 
Supreme Court Rules (1946), O. XV, R.5 


— See Constitution of India, Art. 182 
. (Sep) 1428A 
©. 28, R. 6 — See Presidential and 
Vice-Presidential Elections Act (1952), S. 14 
, (Apr) 499G 
— O. 39, R. 2 — See Presidential and 
Vice-Presidential Because Act (1952), S. 14 
(Apr) 499C 
O. 39, R. 5 — Seo Presidential and 
Vice-Presidential Elections Act (1952), S. 14 
: (Apr) 499C 








- Tamil Nadu Court-fees and Suits Valuation 


Act (14 of 1955) 

See under Court-fees and Suits Valuations. 
Tamil Nadu Motor Vehicles Rules, R. 155-A 
— See Constitution of: India,- Art. 186 

(Nov) 1541 

TENANCY LAWS 
—Bihar Land Reforms Act (30 of 1950), 
S. 4 — Suit land vesting in State Govern- 


ment on 26-1-1955 — Decree for possession 
cannot be obtained by landlord or an owner 
(Jan) 30A 


—RBihar Tenancy Act (8 of 1885), Sch. 3, 
Art. 3 —— Suit for possession of land and 
mesne profits — As per plaint, possession ot 
defendant became unlawful from a certain 
date — Plaintiffs unable to obtain posses- 
sion by reason of provisions of Bihar Land 
Reforms Act — Art. 3 held not attracted 
(Jan) 30B 


—Bombay Merged Territories and Areas 
(Jagirs Abolition) Act (89 of 1954), Ss. 2 (4) 
(i) and 10 — Bombay Land Revenue Code 
(5 of 1879), S. 87 (2).— Declaration that 
particular Jagir to be a proprietary one under 
S. 2 (4) (i) — Further inquiry under Sec- 
tion 87 (2) — Maintainability 

(Jul) 1167A- 
==8) 16 Ses Ibid, S. 2 (4) (i) 

(Jul) 1167A 
—Bombay ere and Agricultural Lands 
Act (67 of 1948), S. 4 — See Constitution 
of India, Art. 227 (Feb) 347 ` 
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Tenancy Laws — Bombay Tenancy and Agri- 
cultural Lands Act (contd.) 
S. 14 (1) (a) (iii) — See Constitution ot 








India, Art. 227 ` (Feb) $47 
S. 27 — See Constitution of India, 
Art. 227 (Feb) 547’ 





Ss. 84. 37 and 88 (1A) — Scope of Sec- 
tions 34 (1) and 88 (1A) (Sep) 1421 
——S 87 — See Ibid, S. 34 (Sep) 1421 
——S. 88 (1A) — See Ibid, S. 34 
(Sep) 1421 
—Bombay Tenancy and Agricultural Lands 
(Vidarbha Region) Act (99 of 1958), S. 125 
-— Suit fled in 1957 by G against S for posses- 
sion of land —- S took the plea that he was 
tenant under S. 6 of the Act — Reference to 
Tahsildar under S. 125 tor decision of ques- 
tion of ee: held, was not competent 
- (Jan) 34 
—Calcutta Thika Tenancy Act (2 of 1949), 
S. 4 — Notice to quit — Need not be from 
all co-owner landlords — Decision of Cal- 
cutta High Court, Reversed (Jun) &35 
—Chota Nagpur Tenancy Act (6 of 1908), 
S. 78 — Applicability — Applies so long as 
tenant of homestead continues to be raivat 
in respect of agricultural land (Feb) 312A 
——Karnataka’ Land Reforms Act (10 of 1962), 
S. 23 (2) — Proceeding for eviction of ten- 
ant pending when Reforms Act came into 
force —- Matter must be remanded to Tahsil- 
dar under S. 23 (2) (Jul) 1061B 
S. 183 — Partition decree — Execution 
-— Issue arising whether respondent was 
tenant — Civil Court’s jurisdiction to decide 
question barred (Aug) 1217 
—Madhya Pradesh Abolition of Proprietary 
Rights (Estates, Mahals, Alienated Lands) 
Act, 1230 (1 of 1931), Ss. 3, 6, 4, 8 
-— Forests and trees in Jagir — Vest in 
_ State — Contract to cut timber — Title. to 
goods not passing in contractor prior to vest- 
ing — Validity of contract (Jul) 1076 
Ss.-3, 4, 38, 41, 45, 46 and 47 — M. P. 
Land Revenue Code S. 289 — Right to take 
water from Navegaon Bandh Tank for irriga- 
tion purposes — Customary right recorded 
in Wazib-ul-Arz — Right not taken away 
by Abolition Act or M. P. Code (Dec) 1685 
—Rajasthan Land Reforms and Resumption 
of Jagir Act (6 of 1952), S. 22 (1) (e) — See 
Ibid, S. 32 (2) (Dec) 1642 
Ss. 32 (2), 38, 34 (2), 35 (1) and (2), 22 
(1) (e), 46 — Rejection of claim of dués of 
State against jagirdar by Jagir Commissioner 











— Confirmation of rejection in appeal — 
Effect (Dec) 1642 
S. 83 — See Ibid, S. 82 (2) ` 

(Dec) 1642 


——S. 34 (2) — See Ibid, S. 32 (2) 


(Dec) 1642 


fer of land by Bhumidar 


‘Torts — Vicarious liability — 


——S. 116 — See Ibid, S. 106 


r Subject Index, A. 1. R. 1978 Supreme Court 


Tenancy Laws — Rajasthan Land Reforms 
& Resumption of Jagirs Act (contd.) 

———S. 35 (1) (2) — See Ibid, S. 32 (2) 

i (Dec) 1642 
S. 46 — See Ibid, S. 32 (2) (Dec) 1642 
Uttar Pradesh Consolidation of Holdings Act 
(5 of 1954), S. 5 (2) (a) — Right in respect 
of land in area subjected to consolidation 
proceedings —- Appeal regarding before Sup- 
reme Court — Abates (Sep) 13998A 
S. 48 — Revisional Jurisdiction of Di- 
rector of consolidation — Scope- —— 1969 A 1 
LJ 38, Reversed. (Aug) 1341 
Uttar Pradesh Zamindari Abolition and Land 
Reforms Act (1 of 1951), — S. 3 (8) and (12) 
— Owner of taluqua —- Certain villages set- 








tled with biswadars or under-proprietors — 
‘Owner of Taluqa receiving “malikana” — 


Owner held was an intermediary 











(Oct) 1450 

S. 39 (1) (e) (i) — Average annual in- 
come of forest — Calculation — Determina- 
tion of period for which average is to be 
taken. (Jul) 1124A 
S. 89 (1) (e) fi) Gi) — Computation ot 
average annual income .of forest —- Duty ot 
Compensation Officer (Jul) 1124B 
S. 44 (c) — Average annual income of 
forest — Calculation — 15 per cent to- 


wards cost of management cannot be deduct- 
ed (Jul) 1124C 
S. 154 — Scope — Restriction on trans- 
(Aug) 1318B 
S. 234 — See Ibid, S. 285 (Sep) 1898C 

—Ss, 235, 234 — Ejectment of Adhivasi 
-— Grounds (Sep) 1398C 
Uttar Pradesh Zamindari Abolition and Land 
Rv.zrms Rules (10832), R. 34 — See Tenancy 
Laws — U., P. Zamindary Abolition and 
Land Reforms Act (l of 1951), S. 39 (1) (e) 
(i) (Jul) 1124A 
West Bengal Estates Acquisition Act (1 ot 











1954 4), — S. 2 (p) — See Ibid, S. 6 (1) (£) 


(Jul) 1072 
Ss. 6 (1) (£) and 2 {p) — ‘Orchard’—Ba- 
nana plantation is not an orchard (Jul) 1072 





Banker and 
customer — Vicarious liability of bank — 
Onus of proof — F. A. No. 343 of 1952, 
D/- 3-8-1964 (All), Reversed (Aug) 1268 
Transfer of Property Act (4 of 1882), —S, 41 
-— Benami transaction — What constitutes. 
(Sep) 1862G 
—-—S. 105 — Lease — Creation of — In- 
terpretation of Kabuliyat (Feb) 298 
Ss. 106. 111 (a), 116 — Notice to quit 
— Expiry of lease by efflux of time — 
Tenant holding over — Effect (Oct) 1518 - 
S. 111 (a) — See Ibid, S. 106 
(Oct) 1518 
(Oct) 1518 
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Uttar Pradesh Consolidation of Holdings Act 


(5 of 1954) 
See under Tenancy Laws. 


Uttar Pradesh Municipalities Act (2 of 19-6) 
See under Municipalities. 


Uttar Pradedsh Urban Buildings (Regula3on 
of Letting, Rent and Eviction) Act :13 
of 1972) 

See under Houses and Rents. 


Uttar Pradesh Zamindari Abolition and Lend 
Reforms Act (1 of 1951) 
See under Tenancy Laws, 


Uttar Pradesh Zamindarj Abolition 
Land Reforms Rules (1952) 
See under Tenancy Laws. 


West Bengal Cement Control] Act (26 of 
1948) — S. 3 (1) — See Constitution of 
India, Sch. VII, List II, Entry 54 

a À (Mar) 420C 
West Bengal Cement Control Order (1948) 
—Paras 1 to 8 — See Constitution of Iccia, 
Sch. VII, List II, Entry 54 (Mar) 4490 


West Bengal Criminal Law Amendment 
(Special Court) Act (21 of 1949) 
See under Public Safety. 
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West Bengal Estates Acquisition Act (1 of 
1954) 
See under Tenancy Laws 

West Bengal Premises Tenancy Act (12 ot 
1956) 
See under Houses and Rents. 


WORDS AND PHRASES 
“Affiliation” and “Recognition” — See 
Education — Delhi School Education Act 








(1973), S. 2 (t) (e) and (j) (Feb) 344A 
——— Believe” and “hope” — See Crimi=al 
P C. (1974), S. 164 (Nov) 15745 

Interpretation of Statutes — See Crimi- 


nal P. C. (2 of 1974), S. 161 (Jul) 1025G 
“Leave” Meaning of — See Constitution 
of India, Art. 309 Proviso (Feb) 270 
~——Mineral — Meaning of See Mines 
and Minerals (Regulation and Development) 
Act (1957), S. 8 {e) (Nov) 1587 
“Poruthataravu” — Meaning of 
(Jul) 1174A 
———“Property” — Meaning of — See Con- 
stitution of India, Pre, (Jun) 803C 
“Week”, meaning of — See Maternity 
Benefit Act (1961), S. 5 (Jan) 12A 
Words “without prejudice? —- Meaning 
— See Customs-Act (1962), S. 122. 
| : (Aug) 1244 

















LIST OF CASES OVERRULED, REVERSED AND DISSENTED FROM ETC. IN 
A. I. R. 1978 SUPREME COURT l 
Diss = Dissented from in; Net F. = Not Followed in; Over. = Overruled 
in: Revers. = Reversed in 


SUPREME COURT 


AIR 1952 SC 252: 1952-SCR 889 — Hold 
no longer good law in view of AIR 1670 
SC 564. AIR 1978 SC 803D (Jun) 


AIR 1968 SC 1058 : (1968) 3 SCR 489 — 


Held no longer good law in view of AIR 
1970 SC 564. AIR 1978 SC 8083D (Jun 
AIR 1975 SC 189 (pt B): 1975 Cri LJ £54 

— Over AIR 1978 SC 988A (Jun) 


AIR 1961 SC 4 (Pt. B) — Over. AIR 1978 
SC 1296 A (Aug). 
‘AIR 1962 SC 1080 — Over. 


AIR 1978 SC 
548 (Apr). | 
AIR 1963 SC 1207 (Pt. A): (1963) Supp (2) 


SCR 459 — Over. AIR 1978 SC 48 C 
(Mar). ` 


AIR 1963 SC 1873 — Over. AIR 1978 SC 
548 (Apr). 


AIR 1968 SC 554 — Over. 
548 (Apr). 


AIR 1969 SC 276 — Over. AIR 1978 SC 548 
(Apr). 


AIR 1978 5C 


SUPREME COURT (contd.) 
AIR 1970 SC 406 (Pt. B) — Held no Inger 
good law in view of amendment of 1976. 
_ AIR’ 1978 Orissa 179 A (Oct). 
AIR 1970 SC 1407 — Over. AIR 1978 SC 
548 (Apr). 
AIR 1973 SC 668:(1973) 2 SCR 1019 — 
Partly Over. AIR 1978 SC 449 C (Mar). 
AIR 1975 SC 2032 — Over. AIR 1978 SC 
548 (Apr). 


ALLAHABAD 


(1964) F. A. No. 343 of 1952, Dj- 3-3-1964 
(All) — Revers. AIR 1978 SC 1263 
(Aug). | 

ILR (1969) 1 All 92 — Revers. 

. SC 1351 (Aug). 


(1970) Cri. Appeal No, 1511 of 1969, D/- 29-9- 
1970 (All) — Revers. AIR 1978 SC 1770 
B, D (Dec). 

(1972) Cri. App. No. 1060 of 1968. D/- 4-10- 
1972 (All) — Revers. AIR 1978 SC 1084 
A, B (July). 

(1972) Cri. A. Nos. 2488 and 2561 of 1959, 
D/- 1-8-1972 (All) `— Revers. AIR 1978 
SC 1558 B (Nov). 
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re cares (contd.) 
(1973) Cri. A. No. 634 and Ref. No. 25 of 
1973, aE 31- 10-1973 (All) — Revers. AIR 
1978 SC 191 E (Jan). 


(1975) Cri. App. No. 172 of 1975, D/- 31-10- 


1975 (All)—Revers. AIR 1978 SC 1506 C 
(Oct). 


(1975) Special Appeal No. 208 of 1973, D/- 


27-8-1975 (All) — Revers. AIR 1978 SC 
, 949 (June). : 
1976 TAC 497 (All) — Revers. AIR 1978 SC 
1152 (July). 


(1977) Civil Misc. Writ No. 1172 of 1977, D/- 
28-10-1977 (All) (FB) — Revers. AIR 
1978 SC 694 B (May). . 

AIR 1977 All 206 — Revers, 
209 (Feb). 


ANDHRA PRADESH 


(1961) 43 ITR 249 (Andh Pra) — Over, 
1978 SC 278 (Feb). 

AIR 1963 Andh Pra 455 — Over. 
SC 278 (Feb). 

AIR 1969 Andh Pra 151 —.Over. 
SC 1583 (Nov). 

(1970) Cri. A. No. 756 of 1969, D/- 16-12- 
1970 (Andh Pra) — Revers. AIR 1978 
SC 1441 (Oct). $ 

(1970) 2 Andh WR 255 — Revers. AIR 1978 
SC 1609 (Nov). 


(1971) L. A. P. No. 9 of 1971, Dj- 29-12-1971 
(Andh Pra) — Revers. AIR 1978 SC 361 
(Mar). l 

(1973) Cri. A. No. 561 of 1971, D/- 3-8-1973 
(Andh Pra) — Revers. AIR 1978 SC 
1021 B (July). 


1973 Tax LR 485 (Andh Pra) — Revers. AIR 
1978 SC 278 (Feb). ) 

(1976) Cri. Revn. Case No. 18 of 1976, D}- 
20-1-1976 (Andh Pra) — Revers. AIR 
1978 SC 1745 (Dec). 

1977 Tax LR 2067 (Pt. A) (Andh Pra) — 
Revers. AIR 1978 SC 945 (June). 


BOMBAY 


(1957) 1 Lab LJ 267 (Bom) — Held no longer 
good law in view of amendment Act. 1966. 
AIR 1978 SC 356 (Mar). 

(1958) 60 Bom LR 1359 — Over. : 
SC 955 B (June). 

(1960) 1 Lab LJ 448 (Bom) — Held overruled 
in (1962) 2 Supp SC 890. AIR 1978 SC 
202 C (Jan). 

[LR (1969) Bom 584 — Revers. 
SC 916 (June). 


(1971) Spl. Civil Appin. No. 614 of -1968, D/- 
23-12-1971 (Bom) — Partly Revers. AIR 
1978 SC 1113 B (July). 

(1971) Spl. Civil Appln. No. 640 of 1968, DJ- 

25-11-1971 (Bom) — Partly Revers: AIR 

1978 SC 1113 B (Tylv). 


AIR 1978 SC 
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AIR 1978 


AIR 1978 


AIR 1978 


AIR 1978 


tl 


ILR (1977) Bom 1745 — Revers. 
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BOMBAY (contd). 

(1971) Spl. Civil Appin. No. 641 of 1968, Dj- | 
25-11-1971 (Bom) — Partly Revers. ALR 
1978 SC 1113 B (July). 

(1972) Revn. Petn. B. C. No. R. P. V. Nos. 
374-376 of 1960, D/- 18-1-1972 (i. T. 
Commr., Bom.) — Revers. AIR 1978 sc 
1320 (Aug). 

(1972) Spl. Civil Appin. No. 1441 of 1968, DJ- 
22-6-1972 (Bom) — Revers. AIR 1978 
SC 45 (Jan). 

(1975) Appeal No. 48 of 1971, D/- 21-2-1975 
(Bom) — Revers. AIR 1978 SC 252 C 

. (Feb). 
(1975) Comp. App. No. 4 of 1974 in Comp. 


-Petn. No. 12 of 1965, D/- 27-2-1975 
(Bom) — Revers.: AIR 1978 SC 476 A, C 
(Apr). 


(1975) Cri. Revn. Appin. No, 180 of 1975, Dj- 


10-11-1975 (Bom) — Revers. AIR 1978 
SC 47 B (Jan). . 
ILR (1975) Bom 1014 — Revers. AIR 1978 


SC 982 (June). 


AIR 1976 Bom 190 (Pt. A) — Revers. AIR 
1978 SC 1791 B (Dec). 
AIR 1976 Bom 288 (Pts. A, C) — Revers. AIR 


1978 SC 955 A, B, C (June). 

(1977) Cri. Revn. Appin. No. 54 of 1977, Dj- 
25-3-1977 (Bom) — Revers. .AIR 1978 
SC 333 (Feb). 

(1977) Spl. Civil Appla. No. 614 of 1972, D}- 
5-7-1977 (Bom) — Revers. AIR 1978 SC 
1380 C (Sept). 

AIR 1978 
SC 340 A (Feb). 

(1977) 39 STC 504 (Bom) — Revers. AIR 
1978 SC 1747 (Dec). 


CALCUTTA 


AIR 1963 Cal 310 — Over. AIR 1978 SC 548 
(Apr). 

(1967) Appeal No. 14 of 1957, D- 18-5-1967 
(Cal) — Revers. AIR 1978 SC 300 A 
(Feb). 

AIR 1969 Cal 281 — Over. 
1587 (Nov). 

(1970) Ref. No. 105 of 1969, D/- 20-7-1970 
(C. G. L T. Cal) — Revers. AIR 1978 
SC 1424 (Sept). 

AIR 1971 Cal 307 (Pt. A) — Over. 
1978 SC 1351 A (Aug). 

(1972) 76 Cal WN 40 — Revers. 
SC 1811 A (Dec). 

ILR (1975) 1 Cal 455 — Revers. 
SC 188 (Jan). 

(1975) 2 Lab LJ 26 (Cal) — Partly Over. AIR 
1978 SC 1283 A (Aug). 

AIR 1976 Cal 81 — Revers. AIR 1978 SC 
1409 (Sept). 

AIR 1977 Cal 136 (Pt. A) — Revers. 
1978 SC 1062 B (July). 


AIR 1978 SC 


AIR 


AIR 1978 
AIR 1978 


AIR 
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DELHI 
(1969) Serv LR 278 (Delhi) — Revers. AIR 
: 1978 SC 1132 (July). 
AIR 1970 Delhi 244 (FB) — Over. AIR 1978 
. SC 1591 (Nov). - 


(1971) 2 Lab LI 375 (Delhi) — Over. AIR 


1978 SC 976 (June). 

1975 Tax LR 1866 (Delhi) — Over. AIR 1978 
SC 897 A (June). 

(1976) Civil Revn. No. 562 of 1976, D/- 6-12- 
. 1976 (Delhi) — Revers. AIR 1978 SC 
259 (Feb). 

(1977) Cri. Writ. No. 37 of 1977, DJ- 12-8- 
1977 (Delhi) — Revers. 
297 (Feb). 

(1977) Suit No. 574-A of 1976, DJ- 7-2-1977 
(Delhi) — Revers. AIR 1978 SC 335 
(Feb). 

(1978) Civil Misc. Petn. No, 1120-W of 1977 
and 109 of 1978 in W. P. No. 585 of 
1977, D/- 18-1-1978 Delhi) — Revers. 
AIR 1978 SC 1818 (Dec). 

(1978) Cri. M. A. No. 130° of 1978, D/- 11-4- 


1978 (Delhi) — Revers. AIR 1978 SU 
961 D, E (June). 
GUJARAT 
(1971) 12 Guj LR 272 — Over. AIR 1978 


SC 955 A (June). 

(1972) Tax LR 742 (Guj) — Revers. AIR 
1978 SC 40 (Jan). 

ILR (1973) Guj 378 — Revers. AIR 1978 SC 

` 266 A, B (Fed). 

(1974) Cri LJ 716 (Guj) — Over. 
SC 1 A (Jan). 

(1975) Civil Revn. Appin. No. 679 of 1972, 
D/- 17-10-1975 (Guj) — Revers. AIR 
1978 SC 952 A (June). 

(1976) Ele. Petn. No. 8 of 1975, D/- 5-4-1975 
(Guj) — Revers. AIR ve SC 11@ 
(July). 

(1976) 5. C. A. No. 1216 of 1976, D/- 13-&- 
1976 (Guj) — Revers. AIR 1978 SC 1109 
(July). . 

(1977) L. P. A. No. 11 of 1977, D/- 19-1-1977 
(Guj) — Revers. AIR 1978 SC 27) 
(Feb). 

(1978) 19 Guj LR 294 — Revers. 
SC 1765 (Dec). 


HIMACHAL PRADESH 

(1974) Cri. Appeal No. 36 of 1973 in Murder 
Ref. No. 1 of 1973, DJ- 24-4-1974 (Him 
Pra) — Revers. AIR 1978 SC 315 D 
(Feb). 

(1977) 2 Ren CR 368 (Him Pra) — Revers. 
AIR 1978 SC 1601 A (Nov). 

KARNATAKA 

(1968) W. P. No. 1221 of 1965, D/- 23-3-1968 
(Kant) — Revers. AIR 1978 SC-1385 
(Sept). 


AIR 1978 


AIR 1973 


(1970) W. P. No. 1176 of 1967, DJ- 14-12- 


1970 (Mys) — Revers. AIR 1978 SC 1133 
(July). 
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KARNATAKA (contd.) 

AIR 1970 Mys 37 (Pt. B) — Revers. 
1978 SC 1803 A (Dec). 

ILR (1976) Kant 1478 —-Revers. AIR 1978 
SC 215 A, B, C (Feb). 

' KERALA 

AIR 1959 Ker 291 (Pt. A) — Partly Over. 
AIR 1978 SC 1283 A (Aug). 

(1968) W. A. No. 182 of 1968, D/- 14-10- 
1968 (Ker) — Revers. AIR 1978 SC 930 

- (June). ` 

AIR 1969 Ker 81:ILR (1968) 2 Ker 1 (FB) 
— Held Overruled by AIR 1975 SC 266. 

. AIR 1978 SC 930 (June). 

(1972) Tax LR 677:86 ITR 192 (Ker) — 
Over.’ AIR 1978 SC 1099 B (July). 

1974 Lab IC 1170 (Pt. A) (Ker) — Revers. 
AIR 1978 SC 747 A (May). 

(1975) Writ Appeal No. 45 of 1974, D/- 18-6- 
1975 (Ker) — Revers. -AIR 1978 SC 284 
(Feb). 

(1975) Tax LR 56 (Ker) — Revers. AIR 1978 
SC 1417 (Sept). 

AIR 1977 Ker 163 — Revers. AIR 1978 SC 
840 (June). 


MADHYA PRADESH 

(1967) F. A. No.1 of 1960, D/- 20-4-1967 
(Madh Pra) —— Partly Revers. AIR 19738 
SC 1447 B (Oct). 

AIR 1967 Madh Pra 201 (Pt. B) — Revers. 
AIR 1978 SC 1740 B (Dec). 

(1970) Misc. Second Appeal No. 64 of 1968, 
D/- 19-8-1970 (Madh Pra) — Revers. 
AIR 1978 SC 22 A, B (Jan) 

(1971) Cri LJ 1355 (Madh Pra) — Over. AIR 
1978 SC 1A (Jan). ` 

(1972) Cri. Appeal No. 23 of 1972, D/- 25-2- 
1972 (MP) — Revers. AIR 1978 SC 36 
(Jan). f 

1977 Cri LJ 972 (Madh Pra) — Revers. AIR 
1978 SC 1244 (Aug). 

MADRAS 

ILR (1930) 53 Mad 904 — Held no lorger 
gòod law in view of AIR.1965 SC 1227. 
AIR 1978 SC 278 (Feb). 

AIR 1958 Mad 398 (Pt. A) — Partly Over. 
AIR 1978 SC 1283 A (Aug). 

AIR 1961 Mad 176 — Held no longer good 
law in view of amendment Act 1966. AIR 
.1978 SC 356 (March). 

(1975) Cri. App. No. 399 of 1975 and Ref. 
Trial 9 of 1975, Dj- 28-8-1975 (Mad) — 
Revers. AIR 1978 SC 1574 A Nov) 

(1975) Cri. Misc. Petn. No. 1029 of 1975, DJ- 
4-12-1975 (Mad) — Revers. AIR 1978 
SC 1017 (July). Dy 

(1976) C. R. P. No. 2084'of 1976, D/- 11-8- 
1976 (Mad) — Revers. AIR 1978 SC 
1607 (Novy). ` 

(1976) Cri. Appeal No. 708 of 1975 and Ref 
Trial No, 39 of 1975, D/- 20-4-1976 (Mad) 
~—Revers. AIR 1978 SC 274 (Feb). 


AIR 
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MADRAS (contd.) | 
1977 Tax LR 1379 (Pt. C) : 110 ITR 346 (Mad) 
— Over. AIR 1978 SC 1099 A, B (July). 
1978 Tax LR 451:107 ITR 386 (Mad) — 
Over.. AIR 1978 SC 1099 B (July). 
ORISSA ` 


AIR 1952 Orissa 109:(1949) 17 ITR 247 | 


(Pt. A) — Held no longer good law in 
view of ATR 1965 SC 1227. AIR 1978 
SC 278 (Feb). 

ILR (1969) Cut 202 — Revers 
1820 C (Dec). 

(1978) 45 Cut LJ 253 (Orissa) — Revers. 
1978 SC 1025 E (July). 

PATNA : 

(1967) F. A. No. 488 of 1961, D/- 20-3-1967 
(Pat) — Revers. AIR 1978 SC 845 A, B 
(June). 

AIR 1967 Pat 284 (Pt. B) — Over. 
SC 1428 B (Sept). - 

(1969) C. W. J. C. 460 of 1968. D/-~13-5-1969 
(Pat) — Revers. AIR 1978 SC 327 A, B 
(Feb). 

(1970) Lab IC 105 (Pt. B) (Pat) — Over. AIR 
1978 SC 1428 B (Sept). 

1972 Pat LIR 71 — Revers. 
411 (March). 

(1973) C. W. J. C. No. 231 of 1971. DI- 23-7- 
1973 (Pat) — Revers. AIR 1978 SC 1428 
C (Sept). i 

(1976) C. W. J. C. No. 650 of 1973, D/- 19-8- 
1976 (Pat) — Revers. AIR 1978 SC 849 
(June). 
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>. PATNA (contd.) 
1976 Lab IC 1513 (Pt. B) (Pat) — Revers. 
AIR 1978 SC 979 (June). 


PUNJAB 


(1963) 47 ITR 611 (Punj) — Revers. AIR 
1978 SC 278 (Feb). 

AIR 1966 Punj 449 — Over. AIR 1978 SC 
1591 (Nov). 

(1977) Pun LJ (Cri) 157 — Revers. AIR 1978 
SC 986 (June). 

1977 Punj LJ (Cri) 269 — Revers. AIR 1978 


SC 55 (Jan). 
(1978) Cri Misc. No. 129-M of 1978, D/- 11-1- 
1978 (Punj) — Revers. AIR 1978 SC 
1095 (July). 
AIR 1978 Punj 200 — Revers. AIR 1978 SC 
1583 (Noy). 


RAJASTHAN . 
(1972) Cri. Appeal No. 664 of 1968, D/- 26-7- 
1972 (Raj) — Revers. AIR 1978 SC 151i 
A (Oct). i 
AIR 1972 Raj 161 (Pt. A) — Revers. 
1978 SC 1477 (Oct). 


MISCELLANEOUS 


AIR 1950 Sind 8 — Diss. AIR 1978 Andh 
' Pra 417 (Nov). 

AIR 1952 Trav-Co 23 (Pt. A) — 
1978 Andh Pra 173 (Apr). 

(1971) Cri. A. No. 21 of 1967, D/- 30-7-1971 
(Tripura) — Revers, AIR 1978 SC 1672 
(Dec), . 


AIR 


Not, F. AIR 


i ERRATA 


AIR 1978 SC 889 (March) 

(1) Page 399, Col. 2,-Lines 1 and 2, For 
the words “by special leave granted by the 
Supreme Court” read “on certificate of fitness 
g-anted by the Calcutta High Court”. 

(2) Page 399, Col. 2. Line 5. for the words 
“the Calcutta” read ‘ that”. 


ATR 1978 SC 424 (March Part) 

Pages 425. Col. 1 first line for the words 
“by special leave” Read “under S. 2 (a) of the 
Enlargement of Criminal Appellate Jurisdic- 
tion (Act 28), 1970”. 

- AYR 1978 SC 725 (May) 
- (i) After the citation ‘AIR 1978 SC 725° and 
bef*re the names of Judges, read ‘(From: 
Andra Pradesh).’ 

(ii) At the end of the shortnote as well as 
of the longnote of the headnote, for the words 
“Judgment of Kerala High Court Reversed”, 
read ‘Judgment of Andhra Pradesh High Court 
Reversed’, 

| AIR 1978 SC 727 (May) 

At page 747 Col. 1, omit the word ‘Order’ 

and the’ whole of para 64 following it. 


AYR 1978 SC at p. 1627 (Sept) 


In headnote point (E) in line 11 read ‘protec- 


tion’ for ‘production’, 
AIR 1978 SC 1412 (Sept.) 


Page 1412 shortnofe — Sth line. In Sth 


line omit the word ‘Tax’ after the word In- 


* 


_ AIR 1978 SC 1436 (Oct.) 
Pase 1436, Col. 2, Brief Note, Line 2, Read 
“should not be” for “should be”. 


AIR 1978 SC 1525 (Nov) 

(1) At page 1525, Col. 2 Headnote Pt. (C), 
Index Note Line | : Read “Criminal P. C. (2 of 
1974), S. 357” for “Penal Code (1860), S. 357”. 

(2) At page 1525, Col. 2, Headnote Pt. (O) 
— At the end of Brief Note — Read. the 
“Anno: as follows: 

“Anno: AIR Comm. Cr. P. C. (7th Edn.), 
S. 357, Notes 9 and 15-A. 


AIR 1978 SC 1675 (Dec) 
At Page 1677, Col. 1, Headnote Pt. (f) Index 
Note, Line 1. -> 
Read “Criminal P. C. (1974)” for “Criminal 
P. C. €1898)”. 


come. 
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AIR 1978 SUPREME COURT 1201 
(From: Patna) 
N. L. UNTWALIA AND P, S. 
KAILASAM, JJ. 
Binod Bihari Lal and others, Appel~ 
lants v, Rameshwar Prasad Sinha and 
others, Respondents, 


Civil Appeal No, 2163 of 1968, DH- 


2-2-1978, l 
(A) Hindu Law — Partition — Suit for 
—— Pleadings — Plaint stating that cer- 
tain properties were joint family prt- 
perties — Pleading is sufficient to enable 
court to look into evidence of blending 
which ure merely historical aspect of 
question as to how properties had þe- 
come joint family properties — No spe- 
cific pleading as to blending is necessary. 
(Para 8) 
(B) Constitution of India, Art. 133 — 
Concurrent findings of fact ~— Inter- 
ference. 


Where apart from -the fact that t323 
findings of the two Courts below that 
bakasht land was not ‘self-acquired pro~ 
perty was concurrent and  unassailatle 
the. appellants had not filed any appeal 
or cross-objection in the High Court, 
challenging the decision of the trial 
Court which was adverse to them im 
regard to that property, the Supreme 
Court refused to interfere and dismiss- 
ed the appeal, (Para 5) 


Anno: AIR Comm. Const, 
{2nd Edn.), Art, 133 N, 2, 


UNTWALIA, J.:— This appeal by cem- 
tificate is by the defendants, It aris2s 
out of a suit for partition filed by tke 
plaintiffs-respondents. The suit was de- 
creed in part by the trial court. The 
Patna High Court modified the decree of 
the trial court in some respects in faw- 
our of the plaintiffs. The defendan:s 
have come up to this Court, 


2. Mr. S, N. Prasad appearing for the 
appellants pressed this appeal in regard 
to only two items of properties: (1) the 
house at Sadisopore, the ancestral vik 
lage home of the parties; and (2) certain 
bakasht lands which had become the 
kasht of the intermediary under S. 6 cf 
the Bihar Land Reforms Act. Learned 
counsel submitted that these two pro- 
perties were the self-acquired proper- 
ties of the appellants’ ancestors, th2 
trial court was right in holding that th2 
house at Sadisopore was such a property 


- ‘EV/EV/B881/78/KSB | 
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Binod Bihari Lal v. Rameshwar ` 


of India 


Prasad (Untwalia J.) [Prs. 1-6] S. C. 1201 


and both the courts below were wrong 

in holding that the bakasht lands were 

not the self-acquired properties, 
3. It appears from the judgments of 


. the courts below that by and large both 


the properties and specially the house, 
leaving aside the land upon which it 
stood, were acquired by Sheosaran Lal 


‘who had a large amount of practice as 


a lawyer at Arrah and Patna. But the 
appellants were defeated on the ground 
that the properties had been blended 
together with the joint family proper- 
ties and hence quite long before the in- 
stitution of the partition suit they had 
become joint family properties by 
blending, Mr, Prasad submitted that in 
absence of a specific pleading to that 
effect. in the plaint, the two items of 
properties could not be held to be joint 
on the theory of blending. We do not 
accept this argument as sound in this 
case. Having appreciated the entire 
facts and circumstances of the case we 
think that the pleading that the proper- 
ties were the joint family properties 
was sufficient to enable the Court to 
look into the evidence of blending 
which was merely a historical aspect of 
the question as to how the properties 
had become joint family properties, The 
High Court has rightly held that the 
house at Sadisopore had become a joint 
family property because of blending in 
support of which there was ample evi- 
dence. We need not repeat what has 
been stated in the judgment of the High 
Court in this regard, 


4. The judgment of the High Court 
was also attacked in regard to the 
orchard in village Semsara. But we find 
no substance in the argument and no _ 
justification for our interference with 
the finding of the High Court, 


5. So far as the bakasht lands 
concerned, apart from the fact that 
findings of the two courts below are 
concurrent and unassailable, there is a 
further insurmountable difficulty in the 
way of the appellants in that they had 
not filed any appeal or cross-objection 
in the High Court challenging the deci- 
sion of the trial court which was ad- 
verse to them in regard to this property. 


€. For the reasons stated above we 
dismiss this appeal but in the circum- 
stances make no order as to costs. 
Appeal dismissed. 


are 
the 
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£202 S5. C.  [Prs. 1-5] Brij Mohan Lal v, Girdhari Lal (Sarkaria J.) 


AIR 1978 SUPREME COURT 1202 
(From: Allahabad) 
R. S. SARKARIA, N. L. UNTWALIA 
AND P. S. KAILASAM, JJ. 
Brij Mohan Lal Arora etec., Appellants 
v. Girdhari Lal Manucha, Respondent. 
Civil Appeals Nos. 2411-2412 of 1968, 
D/- 10-2-1978. 


Succession Act (39 of 1925), S. 59 — 
Will by Hindu widow of seventy years 
old — Testatrix proved to be of. sound 
disposing mind though physically in- 
capable of signing her name at time of 
execution of will — Testatrix bequeath- 
ing all her property in favour of her 
brother’s grandson in whom she reposed 
full confidence — Sons of her husband’s 
brother contesting factum and validity 
of will by alleging suspicious circumstan-~ 
ces surrounding will — On facts will 
held valid as suspicious circumstances 
were nof proved. (Faras 11 to 14) 


SARKARIA, J.:— These appeals by 
special leave are directed against a judg- 
ment of the High Court of Allahabad. 
The dispute here centres raund a will 
dated 18-9-1960 executed by a widow, 
Smt Chandi Rani, whereby she be- 
queathed all her moveable and immov- 
able property in favour of Girdhari Lal 
Manucha, respondent herein. The lega- 
tee-propounder is the grandson of the 
brother of the testatrix, while the appel- 
lants herein, who contest the factum 
and validity. of the will, -are the sons 
of her husband’s brother. 


2. Reversing the finding of the civil 
judge, Faizabad, the High Court has held 
that the will -was duly executed by 
Smt, Chandi Rani and is valid. 

3. Mr. Iyengar, appearing for the 
appellants, contends that there were a 
number of suspicious circumstances sur- 
rounding this will, which had not been 
satisfactorily explained by its propoun- 
der. Such circumstances enunciated by 
the Counsel are: _ 

(1) At the time of making the will, 
the testatrix was virtually living in con- 
finement under the control of the res- 
pondent. She was not free to meet the 
appellants, nor had she access to any 
independent advice. 


(2) Smt. Chandi Rani must be in fail- . 


ing senses or coma at the time of the 
alleged execution of the will because— 

(a) She died the same day, a few hours 
of the alleged will; and — 


DV/DV/B127/78/KSB 
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(>) the will bears her thumb-mark, 
though she was proficient enough to 
write letters in Hindi and sign her name. 


(3) Fhe will was not got registered on 
the very day of its execution, but on the 
10th November, 1960,. about three weeks 
after the death of the testatrix. 


(4) The will is couched in general 
terms and is bereft of any recital as to 


the particulars of the property held by 


the testatrix, 


(5) There is no indication anywhere in 
the will or in the evidence of the wit- 
nesses as to the precise time of its exe- 
cution. 


4. In connection with circumstance 
(1), counsel has taken us through some 
letters and other documents on record 
which are said to have been written or 
executed by Smt. Chandi Rani, deceased. 
Particular stress was placed on the 
letter, Ex. 10, dated 14-6-58, written by 
her to Brij Mohan Lal, appellant. In 
this letter, she says: “Not a single day 
passes, when I do not shed tears for 
2-4 times. I have come here under 
great compulsion”. She then urges Brij 
Mohan Lal to meet her at Allahabad, 
where she would go to attend the death 
anniversary of a near relation. She 
further warns the addressee: “people | 
use to read letters here. Do not write 
anything secret.” It is argued that this 
letter, apart from indicating that she 
was on very good terms with the ap- 
pellant whom she regarded as a son, 
shows that she was very unhappy to live 
with the respondents as they were keep- 
ing her under a sort of surveillance and 
were making it difficult for her to act 
or write as she wished, 


5. We do not think- that it can be 
reasonably spelled out of the letter, 
Ex. 10, that she was virtually a prisoner 
in the hands of the respondent and his 
brother. She owas feeling distressed, 
because, firstly she was chronically ill 
and almost an invalid, and secondly, the 
death of a near relation had accentuated 
her anguish. Rather, her grievance was 
that the appellants had neglected her, 
but Murari and Girdhari had taken her 
to their place for treatment. The letter, 
Ex. 10, read as a whole, amounts but to 
a` pathetic entreaty to the appellant, 
Brij Lal, not to maintain an indifferent 
attitude towards her, but to meet and 
help share her woes and worries. 
Throughout the chain of letters (exhibit~ 
ed in evidence) which Smt. Chandi Ran? 
wrote to Brij Mohan Lal from 1953 to 


1978 


1959, runs a pathetic note of regret that 
Brij Mohan Lal was not reciprocatirg 
the feelings of natural affection ard 
tenderness which she as his aunt, ked 
for him. She was repeatedly imploring 
Brij *Mohan Lal to meet her and listen 
to her woes and fears. But Brij Moken 
Lal appears to have paid scant heed to 
her distress calls. He rarely replied her 
letters. There is nothing to show that 
in response to her appeal in the letter, 
Ex. 10, dated 8-6-58, Brij Mohan Lal 
had met her at any time -before her 
death on 18-9-60. 


6. In contrast with the neglect shown 
by the appellants, Girdhari Lal respcn- 
dent has been taking care of her <or 
% or 8 years preceding her death. No 
wonder. therefore, that out of sheer 
frustration (of which she speaks in her 
letter, Ex. 14), she turned her affecticns 
on Girdhari Lal to the exclusion of the 
indifferent appellants. 


7. Evidence on the record shows that 
she had come to repose full confider.ce 
in Girdhari Lal. He was looking after 
her. accounts and Bank affairs. As early 
as 1957, she opened a joint Fixed De- 
posit Account in Punjab National Bank 
(vide Ex. A. 6) in the name of Girdhari 
Lal and herself; payable to either cr 
survivor. She enlarged this account 2y 
crediting more money in it, in 1958 
(vide Ex. A-7), so that at the time cf 
her death, there was Rs. 10,000/- in this 
Fixed Deposit Account, payable to her 
or the survivor (who was Girdharj Lal, 
respondent). In the context of the Banx 
Deposits of the deceased, it is evidens’, 
from Ex. A.4, which is a document, 
dated 25-8-59 produced by the appel- 
lants themselves, that all her money 
then lying deposited in Banks, had bean 
given to- her by her father and not by 
her husband. This being the case, sha 
was naturally disposed to bequeath ər 
give. this money to her relations from 
her father’s side in preference to the 
heirs of her husband. Further assur- 
ance of her inclination to prefer Gir- 
dhari Lal for the bequest is furnished 
by the circumstance (vide Ex. A-8) that 
she had hired a Locker of Punjab Na- 
tional Bank, jointly with Girdhari LeL 
in which she had kept currency notes, 
worth Rs. 1200/-, and silver rupee-coins, 
worth Rs. 300/- on the 8th October 1956. 


8. As regards circumstance (2), it mey 
be borne in mind that Smt. Chandi Rani 
was an old lady of 70 years or so. As 
early as 2lst February 1956. in her 
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letter, Ex. 14, she stated that her hand 
was trembling and she felt great diffi- 
culty in writing. The High Court has 
noted that from her admitted signature 
on Ex. A-4, dated the 25th August, 1959, 
it is obvious that she had gone very 
weak and her. hand trembled a good 
deal. Thirteen months thereafter, the 
tremor in her hand must have worsen- 
ed and caused further physical deterio- 
ration in her ability to execute a writing. 
This disability might have been further 
accentuated as a result of the loose mo- 
tions she was passing since the 17th 
September 1968. 


9. There is, however, evidence on the 
record, that despite her incapacity to 
write or sign, she was at the time of 
executing the will on the 18th Septem- 
ber. 1960, in sound mental condition, 
and capable of understanding what she 
was doing. This evidence is furnished 
by the statements of Girdhari Lal (Res- 
pondent), D.T.3, Basdeo Singh D.W.I. an 
attesting witness of the will, Ex. 1 and 
Dr. Yog Dutt Kapoor, the family physi- 
cian of the testatrix, who last attend- 


S. C. 1205 | 


‘ed on her-on the 18th September 1960. 


We have gone through their evidence 
with the assistance of Mr. Iyengar. In 
agreement with the High Court, we find 
their evidence trustworthy. Dr. Kapoor 
testified that when he examined Chandi 
Rani at about 11 A.M. or noon on the 
18th Sept., her mental condition was 
alright, though her condition of heart 
was weak. At about 3-30 P.M. on the 
same day, Dr. Kapoor again examined 
her and found that her condition was 
bad and serious. 


~ 


10. These witnesses do: not speak 
about the precise time of the execution 
of the will, because no pointed question 
in regard thereto was put to them, even 
in cross-examination. But the attesting 
witness, D.W. 1, does say that when he 
went to her in the Morning, she told 
the witness that she was alright and 
wanted to execute a will in favour of 
Girdhari Lal. D. W. 1 further testified 
that Chandi Rani affixed her thumb- 
impression —- but did not put her signa- 
ture — because her hand was shaking 
and she -could not sign, 


11. Thus, it was- very clearly estab- 
lished that at the time of executing thej 
will, Ex. 1, in. the morning of the 18th 
September, 1960, the testatrix was of 
sound disposing mind, but was physi- 
cally incapable of signing her name. 
These twin facts, which stood: firmly 
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established, had 
Circumstance (2). 

12. Circumstance (5), though insigni- 
ficant, also stood greatly obliterated by 
the evidence of the attesting witness who 
in general way put the time of the exe- 
cution of the will as the morning of the 
18th September, 

13. Circumstances 3 and 4 have been 
stated only to be rejected. 


14. For the foregoing reasons, the 
appeals fail and are dismissed with 
costs, 
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completely dispelled 


Appeals dismissed, 





AIR 1978 SUPREME COURT 1204 


(From: Madras)* 
S. MURTAZA FAZAL ALI AND 
P. N. SHINGHAL, JJ. 
Ramanathan, Appellant v, The State 
of Tamil Nadu, Respondent, 
Criminal Appeal No, 483 of 1976, D/- 
18-4-1978. 
(A) Penal Code (45 of 1869), Ss. 299 
and 300 — Murder trial — Evidence of 
injured person — Appreciation of. i 


Husband and son of the injured kill- 
ed on account of gun-shot inj uries, 
Statement to Police given by the injur- 


ed in the hospital containing satisfactory ` 


description of the accused, Description, 
held, could not be rejected merely be 
cause the injured person did not state at 
that time that the assailant was wearing 
a turban, Her explanation that she 
- could not make a mention of the tur- 
ban in the statement because of ‘anguish’ 
couid not be said to be unsatisfactory. 
(Para 11) 


Anno: AIR Comm, LPC. (ond ae 
Ss, 299 and 300 N. 78, 


(B) Evidence Act (1 of 1872), S. 9 —~ 
Identification parade — Object of — 
Evidence to prove that accused was 
kept ‘ba parda’ — H necessary. 


Identification parades have been in 
common use for a very long time, for 
the object of placing a suspect in a ling 
up with other persons for identification 
is to find out whether he is the penpe“ 
trator of the crime, This is all the mora 


“(Criminal Appeal No, 669 of 1975 and 
Reference Trial No, 46 of 1975, Dj- 
19-2-1976 (Mad).) 
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necessary where the name of the of 
fender is not mentioned by those whe 
claim to be eye-witnesses of the inci-« 
dent but they claim that although they 
did not know him earlier, they could 
recall his features in sufficient details 
and would be able to identify him if 
and when they happened to see him, 
The holding of a test identification in 
such cases is as much in the interest of 
the investigating agency or the pro- 
secution as in the interest of © 
the suspect or the accused. For while 
it enables the investigating officer to as~ 
certain the correctness or otherwise of 
the claim of those witnesses who 
claim to have seen the perpetrator 
of the crime and their capacity toe 
identify him and thereby fill the gap 
in the investigation regarding the iden- 
tity of the culprit, it saves the suspect 
or the accused from the sudden risk of 
being identified in the dock by the self 
same witnesses during the course of the 
trial. The line up of the suspect in a 
test identification parade is therefore a 
workable way of testing the memory 
and veracity of witnesses in such cases 
and has worked well in actual practice, 

(Para 18} 


Where there was satisfactory evidence 
to prove that at least two of the wit<. 
nesses emphatically claimed from the - 
very beginning of the incident that they 
had noticed the culprit and had in fact 
described him and had claimed that 
they could identify him, the holding of 
a test identification parade was abso- 
lutely necessary. The fact that such a 
parade was held within two days of the 
arrest of the appellant, and was held by 
a Judicial Magistrate with all the neces« 
sary precautions and arrangements 
could leave no room for doubt that the 
evidence of the test identification was 
of considerable importance. The appel- 
lant knew about that evidence from the 
date the parade was held, and. if he 
wanted to demolish it, it was for him 
to do so by effective "eross-examination 
of the witnesses and/or by examining 
his own witnesses in rebuttal. As the 
appellant had not succeeded in doing so, 
it was futile to contend that this im-~ 
porant piece of evidence should be re~ 
jected merely because the prosecution 
had not led. any evidence to prove that 
the appellant was kept ‘ba parda’, AIR 
1962 Raj 78 (FB), Approved. (Para 19) 


Anno: AIR Manual (8rd Edn.) Evi. 
Act, S. 9 Notes 5 (a), 5 (h) 
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(C) Evidence Act (1 of 1872), Ss. 3 and 
45 — Murder trial — Evidence of fire- 
arms expert — Appreciation — (Peral 
Code (1860), Ss. 299 and 300). 


A comparison miscroscope is the mast 
important and most widely used scien-i-~ 
fic instrument in comparing the. crima 
cartridge with the test cartridge. It is 
true that there has been  consideratla 
difference of opinion amongst investiga« 
tors regarding the use of photographs in 
a court for the purpose of illustrating 
the matching of the markings, and whila 
it may be that microscope photographs, 
when taken with due care and in tna 
best of conditions, may enable the evi 
dence to be placed on the record in a 
visible form, it cannot be denied that a 
court would not be justified in rejecting 
the opinion of an expert who has exa- 
mined the markings under the comparix 
son microscope simply for the reason 
that he has not thought if necessary to 
take the photographs. (Paras 25 and 26) 


Thus where the Fire Arms Expert had 
categorically stated that he had compa™ 
ed the land and groove markings on t39 
bullets under a comparison miscroscope, 
his evidence could not ibe rejected sim~ 
ply because he did not think it neces< 
sary to take the photographs. (1971) 3 
SCR 208. Distinguished, (Para 26) 

Anno: AIR Manual (3rd Edn.) Ev. ‘Act. 
S, 3 N, 45; AIR Comm. I,P.C, (2nd Edn.), 
Ss. 299 and 300 N. 84. 


(D) Penal Code (45 of 1860), Ss. 239 
and 300 — Identity of accused wot 
established on basis of various finger- 
prints — Effect. l 

The mere fact that the identity of tha 
accused could not be established on the 
basis of number of finger-prints obtain- 
ed during the course of investigation 
could not ibe said to be enough to justicy 
his acquittal when there was overwhelm-« 
ing evidence against him to establish 
his guilt, (Para 30) 


Anno: AIR Comm, 1:P.C, (2nd Edn), . 


Ss. 299 and 300, N. 78. 
Cases Referred: Chronological Paras 


(1971) 3 SCR 208 | 29 
AIR 1962 Raj 78: (1982) 1 Cri Ly 451 

(FB) 19 
TLR (1953) 3 Raj 762 19, 19 


Mr. Frank Anthony, Sr, Advocaie 
(M/s. S, C. Agarwal, P, Ramachandran, 
Aruneshwar Gupta and Sushil Kumer, 
Advocates with him), for Appellart; 
Mr. A. V. Rangam, Advocate,’ for - Res- 
pondent, 


Ramanathan v. State of T. N- 


tion 302 (on two counts), 


(Shinghal J.) [Prs, 1-3] S. C. 1205 


P. N, SHINGHAL, J.:— This appeal by 
special leave is directed against the 
judgment of the Madras High Court 
dated Feb. 19, 1976, convicting appel- 
lant Ramanathan of offences under Sec- 
S. 307 and 
S. 460 of the LPC, and S. 27 of the 
Arms Act. The High Court has confirm- 
ed the sentence of death for the of- 
fences under S. 302, and has upheld the 
sentence of imprisonment for life for 
the offence under S. 307, of rigorous 


. imprisonment for 10 years for the of- 


fence under S. 460 and of rigorous im- 
prisonment for 3 years for the offence 
under S, 27 of the Arms Act, 


2. Natarajan (deceased) who was a _ 
well to do yarn merchant of Nagercoil 
used to live there in his own house in 
Kumari Colony. His wife Smt. Nag- 
ammal (P.W, 1) used to live with him 
in that house, Their second son Vadada- 
rajan‘ (deceased) was 21 years old and 
was studying in fourth year in the Me- 
dical College at Palayam Kottai, As 
Sept. 19, 1974° was Vinayakchaturthi 
day, he took leave of absence for a day 
and came to his father’s house in Nagar- 
coil on Sept. 18, 1974, On the following 
day (Sept, 19, 1974) Natarajan returned 
home from his shop, in his car, at about: 
9 p.m, His driver parked the car in the 
compound of his house, locked the gate 
of the compound wall, delivered its key 
to Smt. Nagammal and went away. The 
other servants also went away at about 
6 pm, as usual. Smt, Nagammal locked 
the outer gate of her house as well as 
the grill door of the front verandah. 
Natarajan, his wife Smt, Nagammal and 
their son Varadarajan took their food 
at about 10 p.m, Varadharajan went to 
the’ office room, which was adjacent to 
the bed room of his parents, for study. 
Smt, Nagammal retired to her bed room 
and went to sleep, She woke up and 
went to the bath room at about 1-30- 
am, She saw that Varadarajan was 
sleeping on the cot which was there for 
the purpose in the office room, One leaf 
of the door of that room was open at 
that time, Smt, Nagammal went back to 
her bed room and slept . there leaving 
one of the doors of her bed room open. 
A zero watt bulb was burning in her 
bed room, 


3. It is alleged that at about 2-30 
am, she heard a loud ery from the di- 
rection of her. son's room and thought 
that he was shouting in his dream, But 
she heard the sound of a shot immedi- 
ately thereafter, She woke up her hus- 
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band Natarajan and asked him to go 
and look in Varadarajan’s room, Nata- 
rajan opened the door leading to the 
drawing hall which was adjacent to his 
bed room. Smt. Nagammal heard the 
sound of another gun shot, She went to- 
wards the drawing hall and saw appel- 
lant Ramanathan standing at a distance 
of about 14 feet from the door of the 
drawing hall and firing his pistol at her 
husband who was standing near the 
eastern window of that room. Smt. 
Nagammal raised an alarm shouting 
tayyo’, Her husband moved to catch the 
appellant who went near the western 
portion of the drawing hall and fired at 
Smt. Nagammal, The shot grazed her 
body just above her stomach. Natarajan 
caught hold of the hands of the appel- 
lant and there was a tussle between 
them. The appellant shot at Natarajan 
repeatedly, Natarajan fell down but rose 
up. He dashed against the wail of the 
drawing hall. Smt, Nagammal went to 
his rescue, and the appellant shot at her 
stomach. She turned to go to the other 
room to use the telephone but the ap- 
pellant hit her with the pistol on her 
head. The appellant then pressed the 
head of her husband with his pistol and 
went towards the front verandah. Smt. 
Nagammal again shouted ‘ayyo’.and ran 
after him. She put on the verandah 
lights and the front light of her house 
and shouted ‘ayyo’ and cried that the 
thief was running away after shooting. 
She found that one of the grill doors of 
the verandah was open at that time. 
The appellant ran through it, picked up 
a bag from near Natarajan’s car, scaled 
over the front compound wall and ran 
away on the road. Rajagopal (P.W. 2) 
who was living in the opposite house 
heard the reports of the shots and Smt. 
Nagammal’s shouts and came running so 
quickly that, according to him, he was 
able to see the appellant when he was 
getting down from the front verandah 
of the house and was scaling the com- 
pound wall. Smt, Laxmi, who lived near 
Rajagopal’s house, also reached there. 
They seated Natarajan on a sofa in the 
drawing hall, Muthu (P.W. 3) who lived 
only three house away and was a rela- 
tion of Natarajan, also heard the shots 
and Smt. Nagammal’s shout for help 
and reached there, He immediately 
brought Dr. Samson (P.W. 13) at about 
3.15 am. He examined Vadadarajan on 
his cot in the room and found that he 
had died. He went to the drawing hall 


and found Natarajan sitting on a sofa 


‘Ramanathan V. State of ‘Lt. N. (Shinghal J.) 


A. 1, it. 


with gun shot injuries on his chest and 
some injuries on his head. He was how- 
ever not able to talk and was sitting 
with a ‘stunned appearance’ and was 
bleeding. Dr. Samson found that Smt. 
Nagammal had also received gun shot 
injuries, As it was a medico-legal case, 
the matter was referred to the Police 
and Muthu (P.W. 3) took Natarajan and 
Smt. Nagammal in his car to the hospi- 
tal of Dr. Balasundram (P.W. 14), First 
aid was given to Smt. Nagammal while 
Natarajan was taken to the operation 
room. Inspector Narayana Nair (P.W. 30) 
reached there and recorded the state- 
ment (Ex. P-1) of Smt. Nagammal at 
about 4.30 a.m. and registered the case 


4. Smt. Nagammal narrated the inci- 
dent in her aforesaid statement (Ex. P-1) 
and specifically stated that the culprit 
was aged 30 or 35 years, he appeared to 
be stout, and seemed to have a beard. 
She categorically recorded that although 
his name was not known to her, she 
could identify him ‘if seen’, 


5. Dr. Balasundaram (P. W. 14) X-rays 
ed the injuries of Natarajan and per- 
formed an operation, He gave blood 
transfusion and intravenous fluids, but 
Natarajan succumbed to his injuries on 
Sept. 24, 1974, Dr. Balasundaram had 
examined the injuries of Smt. Nagammal 
(P.W. 1) on Sept. 20, 1974 at about 4.30 
a.m. and found that two of her injuries 
had been caused by a bullet, another in- 
jury by the grazing of a bullet, and yet 
another injury by a hit with the butt~ 
head of a revolver. She was taken to 
the Government hospital on Sept, 24, 
1974, but was brought back to Dr, Bala-« 
sundaram’s nursing home and was dis- 
charged on Sept, 25, 1974, 


6. Investigation of the case was 
taken up by Inspector Narayana Nair 
(P.W. 30). He found blood-stains at seve~ 
ral places on the cement floor of the 
front verandah and the rooms of Nata- 
rajan's house. He found three spent bul- 
lets in the drawing hall and one in the 
bed room, He also recovered the lock 
which was lying near the sofa of the 
drawing hall as well as a screw-driver, 
He found some bullet marks also, and 
prepared the inquest reports. He search- 
ed the house of the appellant at Nager- 
coil on Sept. 20, 1974 at 10 p.m. after 
sending prior information to the Magis- 
trate, but did not find him there, He 
sent special search parties to search for 
him. Deputy Inspector of Police Bala~ 
subramaniam (P.W, 26) searched for tha 
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appellant at several places in Madras 


from Sept, 28, 1974 to Oct. 5, 1974, bat- 


did not find him. He traced him to seve- 
ral places in Delhi from Oct. 7, 1974 to 
Oct. 19, 1974, but to no avail. He learnt 
that the appellant was at Madras and 
left Nagercoil for Madras where he 


learnt that the appellant was in Hyde . 


rabad, He reached Hyderabad on Nov. 
11, 1974 and learnt that the appellant 
was in-patient in Sarojini Eye Hospital, 
Hyderabad, He went there and arrans- 
ed for his discharge from that hospital. 
-He was ultimately arrested on Nov. -4, 
1974 iby Inspector Sadasivan Nair (P.%. 
31). An identification parade was, held 
soon after, on Nov. 16, 1974, by Kana~ 
- gasabapathy (P.W. 27) J udicial Magis- 
trate. He was correctly identified y 
Smt. Nagammal (P.W, 1), Rajagopal 
(P.W. 2), Samraj (P.W. 9). and Vasantha 
(P.W. 10). The Investigating Officer took 
the help of the ballistics expert also. 
Ultimately the appellant was charge- 
sheeted and was tried and convicted as 
aforesaid, 


7. It has been argued by Mr. An- 
thony, learned counsel oe the appellant, 
that Smt. Nagammal (P.W, 1) knew tke 
appellant before the need as he used 
to reside in Nagercoil and there were 
_ civil and criminal cases between hom 
“and her husband. Our attention [as 
particularly’ been invited to the copy of 
a notice sent by the appellant. to Nate- 
rajan on Dec, 24 (267), 1969, in which 
he had stated that when he came to see 
him, he was told by his wife that he 
(Natarajan) had gone to Trivandrum. 
that he would come in the night, and 
that he would fix the price and com- 
plete the transaction of the property 
which was the bone of contention be- 
tween the appellant and the deceased. 
We find however that when such a sus- 
gestion was made to Smt. Nagammal 
(P.W. 1); she categorically denied hav- 
ing seen the appellant prior to the data 


of the incident. She in fact stated tket - 


while she had heard his name, she had 
not met him before the incident. It has 
been argued, and has not been disputed, 
that the aforesaid notice was not exki- 
bited or proved during the course of the 
trial, and does not really form part of 
the record, The High Court has, all th2: 
same, taken the view that even if it 
were assumed that Smt. Nagammal 
(P.W. 1) saw the appellant on one ocea- 
sion in Dec. 1969. at her house, in the 
casual manner referred to in the notice, 
it was quite likely that she did not nat2 
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his features and may not have remem~ 
bered them after a lapse of more than 
four years. Then there is the further 
fact that the appellant has himself stat- 
ed that he did not even know that her 
house was situated in Kumari Colony, 
Nagercoil. So if that was the position 
regarding his contact with the house of 
the husband of Smt, Nagammal, the 
High Court cannot be blamed for arriv- 
ing at the conclusion that she did not 
know the appellant at the time of the 
incident and had to describe the as- 
Sailant with reference to his physiog- 
nomy. 


8. An ancillary EE has been 
made that as Natarajan (deceased) un- 
doubtedly knew the appellant, the fact. 
that he did not name him to his wife 
Smt. Nagammal (P.W. 1), his neighbour - 
Rajagopal (P.W. 2), his relation Muthu- 
swami (P.W. 3), Dr. Samson: (P.W. 13) 
or to Dr. Balasundaram (P.W. 14) even 
though he died after four days of the 
incident, is sufficient to rule out the pos- 
sibility that it was the appellant who 
had committed the murders, It has alse 
been argued that if Natarajan could 
shout “ayyo” at least once as stated by 
his wife, he could as well shout his 
name at the time when he saw him for 
the first time, during the course of the 
incident. We have gone through the. 
statements of all these witnesses and 
we find that all of them were question- 
ed in this respect and have given cate- 
gorical answers. Smt. Nagammal (P.W. 
1) has stated that her husband was not > 
able to talk ‘on account of the shock’. 
Rajagopal (P.W. 2) has stated that when 
he reached the house of the deceased, 
he found that there was blood on the 
injuries which had been caused to him 
by gun shots; the was stupefied’ and ‘did 
not talk about anything’. When he was 
cross-examined further, he stated that 
when he saw Natarajan for the first 
time ‘he was in a stupor’ and that he 
did not say anything about the person 
who had attacked him. As the witness 
reached the place immediately on hear- 
ing the gun shots, so much so that, ac- 
cording to him, he was able to see the 
appellant when he was getting down 
from the front verandah of the house 
and was scaling the compound wall, his > 
statement is important and fully corro- 
borates the statement of Smt. Nagammal 
(P.W. 1), Muthuswami (P.W. 3) also 
reached the place of occurrence soon 
after, on hearing the shouts of his aunt 


Smt. Nagammal (P.W. 1), He has stated 
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that he asked Natarajan what had hap- 
pened, but he was in ‘a shock’ and 
‘never replied’, Muthuswami {P.W. 3) 
reached the house of Dr. Samson (P.W. 
13) at about 3.15 am. and both of them 
returned to the house of the deceased 
in about 5 or 7 minutes. Dr. Samson 
(P.W. 13) has stated that he found 
Natarajan (deceased) sitting on a sofa- 
cum-bed, he had gun shot injuries on 
his chest and some injuries on his head, 
and that he was ‘not able to talk to me’ 
and was ‘sitting with a stunned ap- 
pearance’, The witness asked Natarajan 
what had happened, but he did not 
reply. Then there is the statement of 
Dr. Balasundaram (P.W. 14) who exa- 
mined all the injuries of Natarajan at 
about 4.15 am. He has categorically 
stated that Natarajan was not in a posi- 
tion to speak at that time, and that he 
asked questions to him but ‘he could 
not respond’. The witness has further 
stated that Natarajan was unable to 
speak from the time of his admission in 
his Nursing Home, that he was not res- 
ponding even to painful stimuli even 
though he could sit, and that the same 
condition continued till his death. . The 
witness denied the suggestion that Nata- 
rajan regained consciousness 
able to talk, He has stated that he was 
‘dazed’ and even though there was no 
serious injury on his head, there may 
be other reasons for which he was not 
able to talk even though his centres of 
speech were not affected. It would thus 
appear that the High Court has taken 
all the relevant evidence into considera- 


tion in taking the view that Natarajan- 


was not able to name the appellant at 
the time of the incident, or thereafter. 


9. Dr. Natarajan (P.W. 15), who was 
‘ Professor of Forensic Medicine, per- 
formed the post-mortem examination on 


. Natarajan’s body, He has mentioned the 


numerous injuries on the dead body. In 
particular, he has stated that the right 
lobe of the liver was pale and cirrhotic 
with laceration in the middle of the 
right lobe and contusion around, There 
was another laceration in the right lobe 
of the liver, The 4th rib was found cut 
and was absent, There was communited 
fracture of the 5th rib above the middle 
portion with a number of bits of the 
bone along with clots of blood. There 
were fractures of the 6th and 8th ribs 
also and there was a long contusion. 


Then there was another equally 
eontusion on the right parietal pleura 


and was- 


long. 


A.L R. 


along with ribs Nos, 1 to 6 in the middle, 
‘There was a very long contusion along 
ribs 1 to 8 on the left side measuring 
20 cm.xX6 cm, in the left parietal pleura, 
The witness has stated the serious 
condition of the lungs and has 
stated that Natarajan died of haemorr- 
hagic shock resulting from the injuries 
sustained by him. The brain surface 
vessels had congested and the cut sec- 
tions of the brain disclosed patchial hae- 
morrhages, The injuries which were in- 
flicted on Natarajan were therefore very 
serious, and we are unable to think that 
the High Court went wrong in reading 
the evidence while arriving at its finding 
that Natarajan was not in a position to 

name his assailant, ` 


10. It has further been argued in this 
connection that there was no suffcient 
Hght which could enable Smt. Nagam- 
mal (P.W. 1) and Rajagopal (P.W. 2).to 
identify the appellant. It is true that 
there was no light in the drawing hall, 
or in the office room where Varadarajan 
wes sleeping, or in the front grill veran- 
dah from which the appellant is alleged 
to have broken into the house. Smt, 
Nagammal (P.W. 1) and Rajagopal (P.W. 
2) have however stated that two mer- 
cury street lights. each having two 
tubes, were burning in front of the 
verandah, and it is not disputed that the 
distance between them and the veran- 
dan was not more than 29 feet. Raja- 
rathinam (P.W. 8) has stated that he had 
mut on the street light switch on the 
preceding evening at 6.30 p.m. and that 
all the three street lights on Kumari 
Colony road were ‘burning. Moreover, 
Smt, Nagammal (P.W. 1) has . stated 
that the street light was flowing through 
the half open front door of the drawing 
hall and that a white zero wait bulb 
was burning in her bed room. She has 
also stated that there was a ventilator 
just above the window of the drawing 
hall through which the light was com- 
ing. As has been stated, the verandah 
had a grill, and even if Mr. Anthony’s 
argument is accepted that the shutters 
of the window of the drawing hall had 
‘been closed and the street light did not 
pass through them, the High Court can- 
not be blamed for holding that there 
was sufficient light to enable Smt, Nag- 
ammal to see and notice the features of 
the appellant, 


11. An effort was made to argué 
that as Smt. Nagammal did not mention 
in her statement Ex, P-1 that her assail- 
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lant was wearing a turban, the descrip- 
tion was quite insufficient and should 
have been rejected, We have examin2d 
Smt. Nagammal’s statement in Ex, P-1. 
She has stated that the assailant was 
about 30 or 35 years old, he appear2i 
to be stout (hefty?) and seemed to hay. 
a beard. The High Court has taken tae. 
view that the description was satisfec- 
tory, and we see no justification why it 
should. be rejected merely because Srat. 
Nagammai did not state, at that time, 
that her assailant was wearing a turban. 
Her explanation that she could not 
make a mention of the turban in Ex, P-1 
because of ‘anguish’ cannot be said to 
be unsatisfactory. Then there is the fur- 
ther fact that a mention had been made 
of the turban even at the time of the 
inquest report which was drawn up the 
same day. It would thus appear that 
when the other description in Ex. P-1 
was juite satisfactory, it could not have 
been rejected merely because Smt. Nag- 
ammal did not state that the assailant 
was wearing a tunban, 


12. The prosecution has examined 
Smt. Nagammal (P.W. 1) and Rajagopal 
(P.W. 2) as the main witnesses agains? 
the appellant. We have made a menticn 
of the description of the assailant given 
by Smt. Nagammal in her report Ex 
P-1 and its reiteration in her statement 
in the trial court with the further state- 
ment that the assailant was wearing a 
turban at the time of the incident. In 
both the statements she claimed that she 
would be able to identify him on seeirg 
him, As has been stated, there is ro 
reason to disbelieve her statement: that 
she had not seen him on any earlier 
occasion, The incident involved twa 
murders, and the firing of at least eigkt 
shots including the two which hit Sm. 
Nagammal from close proximity. All 
that must have given sufficient oppor- 
tunity to Smt, Nagammal to notice the 
features of her assailant who was out to 
destroy her family. There was sufficiert 
light to enable her to do so and it there- 
fore remained for the Investigating Off- 
cer to arrange. for a test identification 
parade. We shall deal with that aspect 
of the evidence in a while, 


13. Rajagopal (P.W, 2) was.the Vice- 
Chairman of the Nagercoil Municipality 
and was living just across the road, at 
a@ distance of not more than 40 feet from 
the house of the deceased, He has stat- 
ed that he immediately got up on hear- 
ing the two gun shots and put on the 
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light of his house, saw 


both in front and backward but could. 


not see anything at his house, He again 
went to bed, Two minutes. later he 
heard 4 or 5 shots from Natarajan’s 
house, He immediately put on the light 
of the drawing hall of his house and 
came to his front verandah, He heard 
Smt, Nagammal (P.W. 1) raising an 
alarm, and saw the appellant getting 
down from the front verandah of her 
house, going north, towards her car- 
shed and then scaling the front com- 
pound wall of her house and jumping 
and running away towards the north of 
the main road, The witness did not know 
the appellant earlier, but he saw that 
he was having a beard and had tied a 
circular turban, He clearly stated that 
he could see him because of the tube 
lights which were burning at that time 


and the light in front of Natarajan’s’ 


verandah, The Investigating Officer 
therefore wanted to test his capacity for 


identification also, as soon as the cul- 


prit was arrested, 


14. It will be recalled that the ap- 
pellant could be arrested only on Nov. 
14, 1974, and it is not disputed . that a 
test identification parade was held soon 
after on Nov, 16, 1974, It cannot there- 


fore be said that there was any delay. 


in holding the parade. The parade was 
held by Kanagasabapathy (P.W. 27), 
who was a Judicial Magistrate at Nager- 
coil. He has stated that he selected 
eleven under-trial prisoners from the 
sub-jail for the test identification parade 
who were almost of the same size and 
complexion as the appellant, and that 
as the appellant was having. a slight 
beard, three of the selected under-trial 


prisoners were persons having slight 
beards ‘just like the accused’, It ap- 
pears from the memorandum of the 


identification parade that the persons 
who were mixed with the appellant 
were persons of the same status (or po~ 
sition in life), The appellant was allow- 
ed to change his place (or number) on 
each occasion when a witness was call- 
ed to identify. him. The Magistrate has 
given all the details of the identification 
parade and has stated that the appel- 
lant was correctly identified by Smt. 
Nagammal and Rajagopal, as well as by 
the two other witnesses. No effective 


-argument has been made why the evi- 


dence of the test identification parade 


should not have been ‘believed by the: 


trial court and the High Court in these 
circumstances, ` 


Fi 
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15. An attempt was made to argue 
_that the witnesses were able to identify 
the appellant because his photograph 
had appeared in a local newspaper - on 
Nov, 16, 1974, Smt. Nagammal (P.W. 1) 
has however stated that she was not in 
the habit of reading a newspaper and 
did not even know about the publica- 
tion of any such issue, Rajagopal (P.W. 2) 
was also cross-examined in this respect 
and he has also stated that he had not 
noticed any such publication. It cannot 
therefore be said that the parade was a 
farce or was a got up affair. 


16. It has however been argued fur- 
ther that as only the appellant was 
wearing a white dhoti and a white shirt, 
the test identification parade was of no 
consequence and the High Court erred 
in taking a contrary view, It may be 
pointed out that when such a suggestion 
“was made to the Magistrate who held 
the test identification parade, he denied 
it, and it cannot be said that there was 
any such infirmity in the parade, There 
is also satisfactory evidence to prove 
that the appellant was not wearing spe- 
ctacles as his pair was given to another 
prisoner before the witnesses ‘were 
called in for his identification. 


17. Mr. Anthony has however argu- 
ed that as the prosecution had not led 
any evidence to prove that the appellant 
was kept ‘ba parda’, the test identifica- 
tion parade was of no consequence be- 
cause of that fatal infirmity. Learned 
counsel has tried to find support for his 
argument from a decision of the Rajas- 
than High Court in Dhokal Singh v. 
State, ILR (1953) 3 Raj 762 where it was 
held that it was the duty of the police 
not only to warn the accused at the 
time of his arrest to keep his head hid- 
den as he was to be put up for identifi- 
cation but to keep him ba parda and to 
make proper entries in the police record 
to that effect, It was also held in that 
case that the evidence of the police 
constable or the other police officers 
should be produced to prove that the ac- 
cused had been kept ba parda, It ap- 
pears, however, that the learned coun- 
sel was not aware of a later decision of 
a Full Bench of the Rajasthan High 
Court in State of Rajasthan v. Ranjita, 
AIR 1962 Raj 78 in which Dhokal 
Singh’s case (supra) was referred for the 


purpose of laying down the correct law ` 


on the following matters.— - 


(1) Whether it is necessary that en- 
tries should be made in. the various 


; 
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Police records of the precautions that 
were to be taken for keeping the accu- 
sed persons ba-parda while under Police 
custody; 


(2) Whether it should be specified in ` 
the warrant of commitment of the ac- 
cused, when he is sent to the judicial 
custody that he is to be kept ba-parda 
till the identification parade takes place 
and what precautions should the jail au- 
thorities take for keeping the accused 
ba-parda; 

(3) Whether necessarily entries should 
be made in the jail records for keeping 
the accused ‘ba-parda while he is in the 
judicial lock up.” 

The Full Bench examined the matter 
and held that the propositions laid down 
in Dhokal Singh’s ease (supra) could not 
be regarded as a rule of law and had 
been far too broadly laid down to merit 
acceptance even as practical proposi« . 
tions and could only lead to the accen- 
tuation of. the difficulties of honest in- 
vestigating officers and truthful wit- 
nesses. The Full Bench answered the 


‘questions as follows,— 


“(1) It is not necessary that entry 
should be made in the. various police 
records of the precautions that were 
taken for keeping the accused persons 
Ba Parda while under police. custody. 

(2) It is also not necessary to specify 
in the warrant of commitment of the 
accused when he is sent to judicial cus- 
tody that he is to be kept Ba Parda till 
the identification parade takes place, 
nor it is necessary to specify the pre- 
cautions that the jail authorities are to 
take for keeping the accused Ba Parda, 

(3) It is also not necessary that en- 

tries should be made in the jail records 
for keeping the accused Ba Parda while 
he is in the judicial lock up.” 
The appellant cannot therefore derive 
any benefit from the decision in Dhokal 
Singh’s case which has been adequately 
re-examined in Ranjita’s case, 

18. Identification parades. have been 
in common use for a very long time, 
for the object of placing a suspect in 4 
line up with other persons for identifi- 
cation is to find out whether he is the 
perpetrator of the crime. This is all the 
more necessary where the name of the 
offender is not mentioned by those who 
claim to be eye witnesses of the inci- 
dent but they claim that although they 
did not know him earlier, they could 
recall his features in sufficient details 
and -would be able to identify him if 
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and when they happened to see him. 
The holding of a test identification -n 
such cases is as much in the interest of 
the investigating agency or the prosect- 
tion as in the interest of the suspect ər 
the accused. For while it enables the 
investigating officer to ascertain the 
correctness or otherwise.of the claim of 
those witnesses who claim to have seen 
the perpetrator of the crime and their 
capacity to identify him and therety 
fill the gap in the investigation regard- 
ing the identity of the culprit, it saves 
the suspect or the accused from the 
sudden risk of being identified in the 
dock by the self same witnesses durirg 
the course of the trial. The line up of 
the suspect in a test identification parade 
is therefore a workable way of testir.g 
the memory and veracity of witnesses 
in such cases and has worked well in 
actual practice, 


19. In the present case where there 
was satisfactory evidence to prove that 
at least two of the witnesses emphati- 
cally claimed from the - very beginning 
of the incident that they had noticed 
the culprit and had in fact described him 
and had claimed that they could identify 
him, the holding of a test identification 
parade was absolutely necessary. Tke 
fact that such a parade was held within 
itwo days of the arrest of the appellant, 
and was held by a Judicial Magistrate 
with all the necessary precautions .and 
arrangements, leaves no room for doutt 
that the evidence-of the test identifice- 
tion was of considerable importance. 
The appellant knew about that evidence 
from the date the parade was held and 
if he wanted to demolish it, it was for 
him to do so by effective cross-examina- 
tion of the witnesses and/or by examin- 
ing his own witnesses in rebuttal, As 
the appellant has not succeeded in doinz 
so, it is futile to contend that we should 
reject this important piece of evidence 
merely because the prosecution did not 
lead evidence of the nature referred to 
in Dhokal Singh’s case (ILR (1953) 3 Raj 
762) (supra), The trial court and the 
High Court have placed reliance on the 
statements of Smt. Nagammal and 
Rajagopal and have found that the iden- 
tification parade was held “properly and 
fairly”. No satisfactory argument has 
been advanced why we should interfere 
with that finding. 


20. It has next been argued that al- 
though the evidence of the prosecutior 
showed that eight shots were fired at 
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the time of the incident, the High Court 
erred in accepting the opinion of Ramiah 
(P. W. 23), who was the Fire Arms Ex- 
pert of the Tamil Nadu Forensic Science 
and Chemical Laboratory, Madras, that 
all of them were fired from one and 
the same fire arm, It has been urged 
that as no “empties” were found at the 
place of the incident, the eight shots 
could not have been fired from a pistol 
and the expert’s opinion that they could 
have been fired from a revolver should 
not have ‘been accepted as, even accord- 
ing to him. such revolvers with eight 
chambers were rare. It has also been 
argued that the evidence of the expert 
could not have been accepted because 
he did not take photographs for the pur- 
pose of comparing the land and grove 
markings on the bullets and contented 
himself by their comparison under 4 
“comparison microscope.” 


21. We do not think there is any 
real basis for this argument. Even if it 
were assumed for the sake of argument 
that the crime revolver had only six 
chambers and an eight-chamber revolver 
was not available for the commission of 
the murders, there was nothing to pre- 
vent the appellant from reloading the 
revolver after firing the first two shots 
on hearing which Smt, Nagammal 
(P. W. 1) came from the threshold of 
her bed room to the drawing hall 
Ramiah (P. W. 23) has stated that if the 
person using the revolver had been an 
expert, he would have required about a 
minute to reload it. The prosecution has 
led satisfactory evidence to prove that 
the appellant was an expert who had 
taken regular training in the use of fire 
arms and had passed it with credit. If 
it would take a minute for an expert to 
reload ‘all the six chambers, it would 
have taken less than that time in replac- 
ing the two cartridges which were used 
in the first two shots. Asitis, the evidence 
on the record does not exclude the pos- 
sibility of such a reloading, and when an 
assassin who has received training in the ' 
use of firearm trespasses at night into 
the house of his enemies. with the in- 
tention of murdering them, it would be 
quite natural for him to replace the dis- 
charged - cartridges, Much would not 
therefore turn on the question whether 
the appellant used a six. or an eight 
chamber revolver in the commission of 
the crime, 

22. In support of his argument re- 
garding examination under the com- 
parison microscope without the aid of 


1212 S. C. 


photographs, Mr. Anthony has placed 
reliance on State of Gujarat v. Adam 
Fateh Mohmed Umatiya (1971) 3 SCC 
208. In that case the expert did not take 
photographs of the misfired cartridges, 
and admitted that the photographs were 
necessary for comparison, In that con- 
text this Court made a reference to 
Burrad’s “The identification of Firearms 
and Forensic Ballistics.” 3rd edition, 
1956, page 175, where it has been stated 
that any . evidence of identification 
which is unsupported by photographs 
cannot be regarded as being anything 
more than an expression of opinion, and 
held that it did not establish that the 
test cartridges and the empty cartridges 
were fired from the same weapon or 
that the misfired cartridge was fired 
from the same weapon. That was there~ 
fore a different case which was decided 
on its own facts. It also appears that 
there was no evidence in that case to 
show that the comparison had been 
made with the help of a comparison 
miscroscope. The evidence of the expert 
therefore suffered from an inherent in- 
firmity and was not satisfactory. 

23. Counsel for the appellant how- 
ever tried to refer to some observations 
from Hatcher’s “Fireams Investigation, 
Identification and Evidence” for the 
purpose of showing the importance of 
photography and the use of enlarged 
photographs in such cases, Hatcher has 
devoted a whole chapter to photography 
in investigation of fireams crime and 
- while discussing the history of firearms 
identification he has pointed out the 
reasons why considerable importance 
was given to such photographs for the 
-visual satisfaction of the Judge and the 
jury. But while referring to the impor- 
tance of photographs taken directly 
through the comparison microscope, he 
has devoted a paragraph to the decline 
in the use of micro comparison photo- 
graphs and has gone on to state as 
follows ,— 


“There are also photographic reasons 
for the almost entire abandonment -of 
this method of presentation, Unfortuna-~ 
tely, the lenses of a camera do not ad- 
just in the way that the human eye 
adjusts, The depth of field is extremely 
limited. Unlike the human eye, a pho- 
tographic film has far less tolerance to 
variations in lighting, Photographs are 


almost always unsatisfactory to the Ex- 


pert who has made a positive compari- 
son through the microscope, You photo~ 
graph only what you Can see. at one 
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_ investigators regarding the use of 
photographs in a court for the 
purpose of illustrating the match~ 
ing of the markings, and while 
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single. time, The camera cannot move 
along the surface of bullets to pick up 
identity after identity.” 

24. The position has been stated as 
follows in S, 178 (page 260) of Ehrlich 
and Jones’ “Photographic Evidence,” 
1967, edition:— 

“Usually more can be seen through 
a microscope than can be photographed 
through it. There are several reasons for 
this superiority of visual perception, In. 
the first place, the eye looking through 
a miscroscope can scan the field and 
change focus at different points of the 
field. In addition, the eye can see any 
movement present. and, with the aid of 
mental ‘filling in” is able to perceive 
form and detail that may not be recorded 
photographically, Moreover, the lens 
system of the miscroscope produces a 
curved field; this works out nicely for 
the eye since the retina is curved, but 
does not work so well photographically 
since the film plane is flat. Due to this 
latter defect, not all of the field will be 
photographed to the same degree of 
sharp focus, and some distortion may 
be produced in the photograph.” 

25. It cannot therefore be doubted 
that a comparison microscope is the 
most important and most widely used 
scientific instrument in comparing the 
crime cartridge with the test cartridge, 
Such microscopes are of various types 
but they have been described as follows in 
Volume I of Mathews’ “Firearms Identi~ 
fication” at page 38:—~ 


“A comparison microscope consists 

essentially of two compound microsco« 
pes, having identical optical systems, so 
that they give the same magnification, 
connected by an optical “bridge” con- 
taining a combination of prisms such 
that by viewing two separate objects 
(one under each microscope) through a 
single eye piece the two objects may 
be compared by bringing the images of 
parts of each into juxtaposition.” 
It has further been stated that when 
the desired condition is attained for pur- 
poses of comparison the bullets are said 
to be “matched,” and correct. opinion 
can be. given thereon, 

26. It is true that there has been con= 
siderable difference of opinion amongst; 






it may be that microscope 
graphs, when taken with the due care 
and in the best of conditions, may enable 
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the evidence to be placed on the record 
in a visible form, it cannot be denied 
that a court would not be justified in 
rejecting the opinion of an expert who 
has examined the markings under the 
comparison miscroscope simply for the 
reason that he hag not thought it neces- 
sary -to take the photographs. It is 
therefore not possible for us to reject 
the evidence of Ramiah (P, W. 23) who 
has categorically stated that he had 
compared the land and groove markings 
on the bullets under a comparison mi- 
croscope, simply because he did not think 
it necessary to take the photographs. 


27. It has next been argued by Mr. 
Anthony that the appellant could not 
possibly have committed the murders as 
he had written a letter to the Magis~ 
trate informing him that he was invol- 
ved in two motor-cycle accidents im 
1948 and 1963, three car accidents in 
1966, 1970 and 1974, and had been in- 
fured in 1969 when a constable stamped 
on his leg, and had lost his vision in the 
accident etc. Reference in this. connsc- 
tion has also been made to the stete- 
ment of the Investigating Officer shcw- 
ing that the accused was brought to the 
Court of Session by supporting him with 
an arm, and to the fact that he was 
found by the police in the Sarojini Eye 
Hospital after the present incident, We 
find that a similar argument was urged 
for ‘the consideration of the trial court 
as well as the High Court, but it was 
. rejected for satisfactory reasons, Sreeni< 
vasan (P.W. 16) who was the Inspector 
incharge of the Civilian Rifle Training 


Centre, at Nagercoil, has stated that zhe ` 


appellant was one of the members of 
the Centre who received training under 
him from Jan. 2, 1972 to March 12, 1£72, 
and passed the test having secured a 
high percentage of marks. The witn2ss 
has stated that the appellant was in a 
fit state of health, that his vision was 
all right, and that he could shoot the 
rifle by triggering it only with his left 
hand. He has further stated that fhe 
appellant used to take aim with his lft 
eye and press the trigger with his left 
forefinger and that a person who knows 
how to fire a rifle ean also fire a revol- 
ver, There is therefore no occasion for 
us to re-examine the finding of the two 
courts regarding the ability of the gp- 
pellant to commit the crimes, ` 


28. An attempt has also been made 
to argue that there was no justification 
for the High Court -to take into ccn= 
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sideration the evidence regarding the 
movement of the appellant after. the 
occurrence and that he did not in fact 
abscond and his statement that he had 
gone to Madras to see off Subramania 
Thevar’s son on Sept. 20, 1974, as he 
was leaving for America, should have 
been accepted, This argument is also of 
no consequence in view of the detailed 
statement of Deputy Inspector Balasubra- 
maniam (P. W, 26) who was placed on 
Special duty in the months of Sept., Oct, 
and Nov. 1974, to trace out the appellant. 
The prosecution has examined some 
other witnesses also regarding the 
movements of the appellant, but even 
the statement of Balasubramaniam 
(P.W. 26) is sufficient to justify the 
High Court’s view in the matter, 


29. The prosecution has led evidence 
to prove the motive for the crime. and 
it has been argued that the High Court 
erred in taking the view that the dispute 
in regard to the resale of the coconut tops 
Wag a “burning issue” between the ap- 
pellant and the. deceased at the time of the 
incident. Even if the other evidence on 
the record is left out of consideration, 
there can be no doubt that the deceased 


had purchased the coconut tope from the 


appellant’s brother and the appellant 
was not only challenging his possession 
but was pressing him for a resale, The 
evidence relating to the civil and cri- 
minal cases between the parties justifies 
the conclusion arrived at by the High 
Court which, we have no doubt, is essen- 
tially correct, 


30. It has lastly been argued that 
although a number of finger prints wére 
obtained by the Investigating Officer 
and others, the High Court did not take . 
into consideration the fact that those 
prints did not compare with the finger 
prints of the appellant, It hag been point- 
ed out that the High Court erred in. 
thinking that the finger prints of Vara- 
darajan were not obtained by the police 
even though the inquest report showed 
that the prints had been taken, It is 
true that the evidence on the record 
goes to show that a number of finger 
prints were obtained during the course 
of the investigation and it may well be 
that the identity of the appellant could 
not be established on that basis, but 
that could not be. said to be enough to 
justify his acquittal when there was 
overwhelming evidence against him to 


establish his guilt, 


1214 S. C. [Prs, 1-2] Union of India v. H, P. Chothia (Fazal Ali J,j 


31. It would thus appear that the 
learned counsel for the appellant has 
not been able to advance any such argu- 
ment as would justify this Court’s in- 
terference with the concurrent findings 
of the trial court and the High Court 
against the appellant. The appeal fails 
and is dismissed, 


Appeal dismissed, 
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Civil Appeals Nos, 1329-1330 of 1977, 
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Indian Forests Service (Initial Re- 
cruitment) Regulations (1966), Reg. 5 (2) 
(b) — Interpretation — Requirement of 
giving reasons is mandatory. Un- 
reported decision of Kerala H, C. Over- 
ruled. 


The provisions of Regulation 5 (2) (b) 
are mandatory in character and when- 
ever the Board sends the records to the 
Commission, it must give its reasons as 
required by Reg. 5 (2) (b) of the Regu- 
lations. Spl. Civ. App. No. 1080 of 1972 
and L.P.A, No. 106 of 1977, D/- 18-3-1977 
and 29-4-1977-(Guj) Affirmed. Unreport- 
ed decision of Kerala H, C, Overruled. 

| (Para 8) 


The words “shall then be referred to 
_ the Commission for advice, by the Cen- 
tral Government along with” appear to 
be of a mandatory character and govern 
not only cl, (a) but all the other clauses 
viz. (b) and (c). Thus, a plain interpre- 
tation of regulation 5 would show 
that the requirements mentioned in 
Cis. (a), (b) and (c) must be complied with 
before the recommendation is sent to 
the Commission, Cl, (b) clearly states 
that where eligible officers of the State 
Forest Service are not found suitable, 
reasons must be given by the Board for 
their non-inclusion in the select list. 
(Para 6) 


*(Special Civil App. No, 1080 of 1972 and 
L. P. A. No. 106 of 1977, D/- 18-3-1977 
and 29-4-1977 (Guj)). 


EV/EV/B878/78/CWM 


ALR. 


Where the recommendation was by a 
non-speaking order and relying on tha 
reply affidavit filed by the Deputy Se- 
cretary to the Govt. of India, who was 
not a member of the Selection Board, 
it was alleged that it would appear that 
the reasons were given iby the Board, 


Held that the deponent was not at all 
competent to certify as to what was 
the reason given by the Board as re- 
quired by Regulation 5 (2) (b) nor could 
the affidavit supply an omission made 
by the Selection Board in not comply- 
ing with the mandate contained in Re- 
gulation 5 (2) (b), (Para 7) 


Mr. R. P, Bhatt Sr. Advocate (Mr. Girish 
Chandra Advocate, with him) for Ap- 
pellant; Mr. R. S. Gae, Sr. Advocate (M/s. 
P. H. Parekh, Mrs. Manju Sharma and 
Mr. C. B. Singh Advocates with him), for 
Respondent No. 1 in CA No, 1329 of 1977, 


FAZAL ALL J.:— These appeals by 
special leave are directed against the 
Judgment of the division bench of the 
Gujarat High Court dated 18th March, 
1977 by which writ petition filed by the 
respondent No. 1 was allowed and the 
impugned selection made by the Selec- 
tion Board was quashed as also the noti- 
fication dated January 7, 1972. 


2. The facts have been detailed in 
the judgment of the High Court and it 
is not necessary to repeat the same all 
over again. Suffice it to say that Res- 
pondent No. 1 was selected for Superior 
Forest Service of the Government of 
Saurashtra in the year 1951. On 9-4- 
1958, he was appointed as Assistant Con- 
servator of Forests, Class II. Sometimes 
in August, 1959, the Respondent No. 1 
was appointed as Deputy Conservator of 
Forests consequent upon the merger of 
Saurashra with Greater Bombay. On Ist 
May, 1960 the State of Gujarat was 
created and the Respondent No. 1 was al- 
lotted to the Gujarat Cadre and appoint- 
ed as Deputy Conservator of Forest. 
Sometimes after in the year 1966. there 
was amendment in the All India Servica 
Act by which a new service called the 
Indian Forests service was established 
and Indian Forests Service Rules were 
made in 1966. In the instant case, wea 
are only concerned with the interpreta- 


tion of the Regulation 5 of the Indian 
Forest Service (initial Recruitment) 
Regulation of 1966. The respondenf 
No. 1 was one of -the candidates to be 
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considered for initial recruitment to -he 
Indian Forest Service from the State 
Cadre. It appears that the Select-on 
Board did not recommend the select.on 
of the respondent No. I and other res- 
pondents were selected. Respondent 
No. 1, therefore, filed writ petition in 
the High Court of Gujarat for quash- ng 
the selection made by the Selectio 
Board, 


3. The sole point that was urged D2 
fore the High Court was that the man- 
datory provisions of Regulation 5 daied 
ist Sept. 1966 as amended up to date 
had been violated and, therefore, ihe 
selection made by the Board was illegal. 
The High Court accepted the plea taken 
by the respondent No. 1 and allowed 
the writ petition as indicated abcve. 
The -Union of India obtained special 
leave of this Court and hence this 
appeal before us, 


4, The short point which falls for 
determination in this case is as to wne- 
ther or not the provisions of the Regu- 
lation 5 (2) (b) of the Indian Forests 
Service (Initial Recruitment) Regula- 
tions, 1966 (hereinafter referred to as 
the Regulations) are ‘mandatory in 
character, The High Court held təat 
Regulation 5 (2) (b) is mandatory end 
as the Selection Board did not give r2a- 
Sons as enjoined by this provision, «he 


selection made by the Board was illegal. 


Appearing in support of the appeal, Li. 
Bhatt submitted in the first place that 
the Regulation does not contain any 
mandatory requirement for giving réa- 
sons by the Board when it submits its 
recommendations to the Commission. 
Secondly, it was submitted that the Se- 
lection Board on perusal of the confiden- 
tial rolls of the respondent No. 1 was 
Satisfied that he was not a suitable per- 
son to be recruited to the service end 
he was, therefore, ignored. The Board, 
therefore, did not commit any error of 
law ‘in not selecting respondent No. 1. 
Reliance has been placed by the coun- 
sel for the appellant on an unreporied 
decision of the Kerala High Court which 
has been annexed to the paper book. In. 
our opinion, the interpretation of Regu- 
lation 5 (2) (b) does not present any dii- 
ficulty at all, Relevant portion of Regu- 
lation 5 may be extracted thus:— 


“5. Preparation of list of suitable ofi- 
cers:— 

1, The Board shall prepare, in tke 
order of preference, a list of such ofi- 


Union of India v. H. P, Chethia 


(Fazal Ali J.) [Prs. 2-6] S. C. 1215 


cers of State Forest Service who satisfy 
the conditions specified in Regulation 4 
and who are adjudged by the Board 
suitable for appointment to posts in the 
senior and junior scales of service, 


: 2. The list prepared in accordance 
with sub-regulation (1) shall then be 
referred to the Commission for advice, 
by the Central Government along with— 


(a) the records of all officers of State 
Forest Service included in the list; 


(b) the records of all other eligible 
officers of the State Forest Service who 
are not adjudged suitable for inclusion 
in the list, together with the reasons as 


recorded by the Board for their non- 
inclusion in the list.” (Emphasis ours). 


5. A perusal of Regulation 5 mani- 
festly shows that the provision requires 
three essential conditions to be com- 
plied with:— 

(i) that the Board shall prepare in 
order of preference a list of officers of 
the State Forest Service in accordance 
with Regulation 4; 


(ii) that the Board must adjudge per- 
sons whom it thinks suitable for the ap- 
pointment to the posts; 


(iii) that the Board shall send the re- 
cords of eligible officers of the State 
who are not adjudged as suitable toge- 
ther with reasons recorded by the Board. 


6. The words “shall then be referred 
to the Commission for advice, by the 
Central Government along with” appear 
to be of a mandatory character and 
govern not only cl. (a) but all the other 
clauses viz. (b) and (c). Thus, a plain 
interpretation of Regulation 5 would 
show that the requirements mentioned 
in cls, (a), (b) and (c) must be complied 
with before the recommendation is sent 
to the Commission. Clause (b) clearly 
states that where eligible officers of the 
State Forest Service are not found suit- 
able, reasons must be. given by the 
Board for their non-inclusion in the 
select list. This provision, in our opinion, 
is in public interest and has been made 
with a view to avoid arbitrary or capri- 
cious exercise of discretion by the 
Board. and also to prevent any hostile 
discrimination. The word ‘adjudge’ is a 
very strong term and indicates that the 
Board must be satisfied that a person is 
not suitable and the requirement for 
giving reasons has been enjoined for 
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the purpose of proving that the Board 
was not only satisfied but has given 
grounds of its satisfaction so as to ex- 
clude possibility of any oblique or ex- 
traneous consideration, In these circum- 
stances, therefore, we are unable to 
agree with the counsel for the appellant 
that the requirement of giving. reasons 
as contained in Regulation 5 (2) (b) is 
merely an idle formality and it is a 
substantial compliance with the said 
clause if the Board peruses the confiden- 
tial rolls of officers and forwards the 
record to the Commission. Another pur- 
pose served by this provision is that the 
Commission would be in a position to 
know the views of the Selection Board 
and the reasons given by it for exclud- 
ing a particular candidate so that it 
may verify the correctness of the rea- 
sons given by the Board with the re- 
cord forwarded by the Board. In these 
circumstances we are satisfied that the 
provisions for giving reasons by Regu- 
lation 5 (2) (b) are mandatory and must 
be complied with. It is not disputed in 
the present case that the Board had not 
complied with this part of the provision 
‘of Regulation 5 and this was sufficient: 
to vitiate the selection made ‘by the 
Board, Mr. Bhatt, relied on an unreport- 
- ed decision of the Kerala High Court 
where, in a very summary fashion, the 
- said High Court has held that there 
was no requirement in the Regulation 
that reasons should be given. In this 
connection, the High Court of Kerala 
Observed as follows:— 


“It is to be observed that there is no 
such requirement in the Rules with 
which we are concerned in the instant 
case, Being so, it would be inappropriate 
_to import any requirement of recording 
of reasons for selection in this case.” 


The High Court does not appear to have 
applied its mind to the language used 
in S. 5(2)(b) of the Regulation, nor has 
` it considered the avowed purpose of 
this provision which is undoubtedly in 
public interest. In these circumstances, 
therefore, we find ourselves unable to 
agree with the view taken by the 
Kerala High Court on this point and we 
overrule the same, 


7. Lastly, Mr. Bhatt submitted that 
in view of the reply-affidavit filed _ by 
‘Mr, Bhardwaj, Deputy Secretary to the 
Government of India, it would appear 
that the reasons were given by the 
Board which were that the service re- 


. Court has pointed out in its 
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cord of the respondent did not justify 
the inclusion of his name in the select 
list. In the first place, the affidavit ap- 
pears to have been given by a person 
who was not a member of the Selection 
Board and as the recommendation was 
by a non-speaking order he would not 
at all be conversant with the manner 
in which the recommendation was made 
ignoring the respondent No. 1. Nor had 
he any knowledge of the way in which 
the mind of the Board was working at 
that time. The deponent, therefore, was 
not at all competent to certify as to 
what was the reason given by the Board 
as required by Regulation 5 (2) (b) nor 
could the affidavit supply an omission 
made by the Selection Board im not 
complying with the mandate contained 
in Regulation 5 (2) (b). Secondly, the 
affidavit is obstruse because according 
to the Deputy Secretary, there was no 
obligation placed on the Selection Board 
to give reasons for the supersession’ of 
the said: Forest Service Officers, This 
view, as we have pointed out, is abso- 
lutely incorrect and is not borne out by 
the language of the provision of Regu- 
lation 5. Apart from this, the High 
judgment 
at page 31 of the brief that the Court 
had given. an opportunity to the appel- 


lant to produce the records before it so. 


as to find out if the confidential records 
of the respondent No. 1 did not justify 
the selection. The appellant did not 


choose to avail of the opportunity given: >.> 


to it by the High Court which clearly- 


indicates that the position was 
what obscure, 


some= 


8. For these reasons, we find our= 
selves in complete | 
judgment of the High Court and en- 
dorse the same. We are clearly of the 
opinion that the provisions of Regula- 
tion 5 (2) (b) are mandatory in character 
and whenever the Board sends the re- 
cords to the Commission, it must, give 
its reasons as required by S. 5 (2) (b) of 
the Regulation, The result is that the 
appeals fail and are dismissed with 
costs to respondent. No. 1 only in Civil 
Appeal No, 1329 of 1977, 


Appeals dismissed, 


agreement with the 


nn 
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AIR 1578 SUPREME COURT 1217 
(From: (1968) & Mys LJ 491) 

R, S, SARKARIA, N. L, UNTWALIA 
AND P, S. KAILASAM, JJ.* 

Noor Mohd, Khan Chouse Khan Souda- 
gar and another, Appellants v. Fakic~ 
appa Bharmappa Machenahalli ard 
others, Respondents, 


Civil Appeals Nos, 2372-2373 of 1968, 
Dj- 28-4-1978. 


Karnataka Land Reforms Act (10 21 
1962), S. 133 — Partition decree — Ex- 
ecution — Issue arising whether respom- 
dent was tenant — Civil Court’s jurisdic- 
tion to decide question barred, (Civil 
P. C. (1908), S. 9). 


Where in execution of a partition de- 
cree actual possession was sought ard 
the respondent claimed that he was a 
tenant of the property and he could noi 
be evicted it was held, that the fssua 
could be decided by the authorities under 
the Act and the Civil Court’s jurisdic- 
tion was barred, Correctness of AIR 1962 
Bom 146 doubted in view of AIR 1966 
SC 166; ILR (1958) Mys 97, Distinguish- 
ed, {Paras 20, 29) 


Per Kailasam J.s Tt ts clearly the duty 
of the Tribunal to determine whether < 
person who claims to be a tenant fs an 
apriculturist, whether he cultivates per- 
sonally the lands, whether he holds the 
lands from a landlord, whether he is a 
deemed tenant under S, 4, whether he is 
entitled to protection from eviction from 
any land under the Karnataka Tenants 
(Temporary Protection from  Ewvictior) 
Act, 1961, whether he is a permanent 
tenant and whether he fs a protected 
tenant, Since these questions are un- 
doubtedly within the jurisdiction of th: 
tribunal they are excluded from th: 
jurisdiction of the civil court. The 
Karnataka Land Reforms Act as well as 
the earlier enactments were made for the 
purpose of introducing agrarian reforms, 
conferment of ownership on tenants, 
ceiling on land holdings and for certain 
other matters referred to in the Act. 
Any dispute arising under the provisions 
of the Act and relating to disputes be- 
tween landlord and tenant will be within 
the jurisdiction of the Tribunal con- 
Stituted under the Act. (Para 29) 


- *(Note:— The judgments are printed in 
the order in which they are given in 
the certified copy.—Ed.) 
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Noor Mohd, Khan 


v, Fakirappa S.C. 1217 

It is not correct fo say that whenever 
ihe defendant raised the plea that he is 
a tenant the matter should be referred 
to the tribunal, The position of law is 
that even though the defendant may 
plead that he is a fenanf, the Court mus! 
be satisfied that an issua whether the de- 
fendant fis a tenant or not arises before 
ft could be referred for determination by 
the Tribunal and the question of juris- 
diction will not be decided mainly on the 
plea of tha defendants, (Para 35° 


Section 133 has been subsequenth; 
amended by Act 27 of 1976, Under Sec- 
tion 133 the civil court shall stay the suit 
and refer such issues to the Tribunal fo: 
decision, Issues that are required to be 
settled, decided, or dealt with by the 
Tribunal and other claims which are 
enumerated in sub-sec, (2) should be 
stayed and the matter referred to the 
Tribunal for decision. It may be noted 
that this sub-section is applicable to suits 
only,- The sub-section does not indicate 
that the provisions are applicable to ex- 
ecution proceedings or in appeals before 
civil courts, The jurisdiction of the 
civil court fs taken away only in respect 
of the decisions of the issues in suits that 
are required to be referred to the. Tri- 
bunal, On receipt of a communication 
from the Tribunal the civil court has to 
proceed with the frial of the suit and dis- 
pose it of according to law, (Para 31) 


Held in the circumstances of the case 
before referring the issue to the Tribunal 
the High Court ought to have come to a 
conclusion that on the facts of the case 
the issue as to whether the respondent 
is a tenant has arisen and has to be de- 
cided by the Tribunal. The High Court 
ought to have also considered whether 
any restriction on the jurisdiction of the 
Civil Courts placed under the Act is ap- 
plicable to the High Court also, The 
jurisdiction of the Civil Courts is not 
entirely barred as the Act only provides 
for reference of certain issues for deci- 
sion before the Revenue Tribunal and 
after receipt of the finding on such issues 
to record a judgment on such finding. 
The appeal to the Civil Courts according 
to the Civil P. C. and the jurisdiction of 
the High Court in hearing appeals and 
revisions under certain circumstances 
have not been excluded. (Paras 39, 40) 


Anno: AIR Comm., C. P. C. (9th Edn.), 
S. 9, N. 5L 
Cases Referred: Chronological Paras 
AIR 1976 SC 2361 : (1977) 1 SCR 269 
| 8, 13, 39 


~~ —eL... 
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AIR 1971 SC 1558 : (1971) 3 SCR 557 : 
1971 Tax LR 706 25 
AIR 1970 SC 1298 ; (1971) I SCR 275 25 
AIR 1970 SC 1717 s (1970) 2 SCR 204 15 
AIR 1969 SC 78 ; (1968) 3 SCR 662 25 
AIR 1969 SC 439 s. (1969) 1 SCR 785 5, 
17, 12, 36, 39 

AIR 1968 SC 169 + (1967) 3 SCR 736 8 
AIR 1966 SC 166 » (1966) I SCR 145 2, 


5, 34, 35 
AIR 1964 SC-1348 s (1964) 3 SCR 214 35 
(1964) 3 SCR 964 39 
AIR 1961 Bom 146 15, 17 
AIR 1959 Bom 19 15, 17 


AIR 1958 SC 183 : 1958 SCR 986 29 
ILR (1958) Mys 197 l 15, 17 
AIR 1954 Bom 100: ILR (1953) Bom 969 


5, 34 

AIR 1953 SC 16 : 1953 SCR 185 34 
AIR 1940 PC 105 : 67 Ind App 222 10, 
25, 38 


1919 AC 368 : 120 LT 299, Neville v. 
London Express Newspaper Ltd. 25 


(1859) 6 CB (NS) 336 : 28 LJ CP 242, 
Wolverhampton New Waterworks Co. 
v. Hawkes Ford 25 


M/s. S. S, Javali and M. Veerappa, 
Advocates, for Appellants; M/s. Naunit 
Lal and K. Vasdev, Advocates (for No. 1) 
in both the Appeals and M/s. K. Ram- 
kumar and K. Jayaram, Advocates (for 
No. 4) in C, A. No, 2372 of 1968, for Res 
pondents. 


UNTWALIA, J. (for himself and on 
behalf of R. S. Sarkaria J.):— These 
two appeals by special leave are from 
the common judgment of the Karnataka 
High Court. In the year 1945, a suit for 
partition and possession was filed by the 
original respondent No. 2 (since deceased 
and his heirs substituted). In the said 
suit all the co-sharers were impleaded as 
defendants 1 to 7. The 4th respondent 
in these appeals was defendant No. 1 
and the predecessors-in-interest of the 
appellants were defendants 5 and 6. 
Each branch had 1/7th share. A prelimi~ 
nary decree was passed by the trial Court 
on December 13, 1954, which was eyen- 
tually confirmed by the High Court in a 
second appeal decided on January 16, 
1963. After the passing of the prelimi- 
nary decree in the year 1954, in accord- 
ance with the law prevalent in the State 
of Karnataka (then known as Mysore 
State), an execution case being L. D. 117 
of 1956 was filed by the plaintiffi-decree- 
holders and the appellants in the Court 
which had passed the preliminary decree 
for final partition and possession; the 
same had to be made and given by the 


A. I. R. 


Collector, In the execution case was 
impleaded respondent No. 1 in these ap- 
peals as judgment-debtor No. 20 because 
he had been inducted as a lessee of a 
portion of the suit properties during its 
pendency in or about the year 1948 by 
respondent No. 4. The effect of implead-~ 
Ing respondent No, 1 as a judgment-deb- 
tor was as ff he was impleaded as a 
party to the suit before the final parti- 
tion, On May 29, 1961, the executing 
court directed the Collector to partition 
the suit property and to give possession 
of their respective allotted lands to the 
various co-sharers including the appel- 
lants, The Collector made the final allot- 
ment of the various lands to the differ- 
ent co-sharers. The disputed land over- 
which respondent No, I had been in- 
ducted by respondent No, 4 was allotted 
to the share of the appellants sometime 
after May 29, 1961 and before May 29, 
1865, On 29-5-1965, in pursuance of the 
direction of the Execution Court and the 
Collector, the Tahsildar went to effect 
the delivery of possession but proposed 
to deliver only symbolical possession of _ 
the disputed land and declined to deliver 
actual possession, as he found respon- 
dent No. I to be in actual cultivating 
possession of it, The Execution Court 
was moved in the matter and by its 
order dated June 8, 1965, it directed the 
Tahsildar to deliver actual possession. 
The said order was confirmed in appeal 
on July 31, 1965 by the First Appellate 
Court. Respondent No. I filed Execution 
Second Appeal No, 86 of 1965, pre- 
sumably because the order dated 8-6-1965 
of the Execution Court was one under 
S. 47 of the Civil P. C, In this appeal, 
the High Court made certain conditional 
orders of ad interim stay, The condi- 
tions were not complied with by respon- 
dent No. I. Thereupon, the appellants 
made an application again to the Execu~ 
tion Court for directing actual delivery of 
possession. The first respondent con- 
tested the application filed by the appel- 
lants on-the ground that he being a 
tenant of the land had made an applica- 
tion under the Mysore Land Reforms 
Act, 1961 which had come into force on 
October 2, 1965, hereinafter to be called 
the Karnataka Act, seeking a declaration 
that he was a tenant within the meaning 
of that Act. The Execution Court, by its 
order dated August 8, 1967, again direct~ 


ed the Tahsildar to deliver actual posses- | 
sion and its order was confirmed by the 
First Appellate Court on August 31, 1967. 
Execution Second Appeal No. 78 of 1967 : 
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was filed by respondent No. 1 in the Higk 
Court on September 21, 1967. 


2. The High Court has allowed bott 
the appeals by its common judgment 
dated February 9, 1968 and held that 
respondent No. 1, in view of the provi- 
sions of the Karnataka Act, cannot be 
evicted and no actual delivery of pos- 
session can be given against him unless 
the requirements of the said Act are fol- 
lowed. In so doing the High Court has 
‘followed the decision of this Court in 
Bhimaji Shanker Kulkarni v. Dundappa 
Vithappa, (1966) 1 SCR 145: AIR 1966 
SC 166 given in relation to the corres- 
ponding provisions of the Bombar 
Tenancy and Agricultural Lands- Act, 
1948, hereinafter called the Bombay Act. 
Hence these appeals, 


3. Mr. S. S5. Javali argued for the ap- 
pellants and strenuously assailed the 
judgment of the High Court. Mr. Nauni: 
Lal, appearing for the first respondent, 
combated his argument. Although res- 
pondent No. 4 was also represented be- 
fore us by an Advocate, no argument was 
advanced on his behalf, as the dispute 
in these appeals is mainly between the 
appellants and the first respondent. 


4. Before we proceed to notice and 
discuss the contentions raised by the ap- 
pellants, we may note a few more un- 
disputed facts which were given to us 
by learned counsel for the parties: The 
disputed land in this case is comprised 
in R. S. No. 61/1 and R. S. No. 61/2 
Situated in vlilage Yattinahalli in Rane- 
bennur Taluk of Dharwar District, which 
once formed part of the erstwhile State 
of Bombay. On the. re-organization o2 
the States in the year 1956, village Yat- 
tinahalli came to form part of the erst- 
while State of Mysore — now known as 
the State of Karnataka. Our attention 
was, therefore, rightly drawn to the rele- 
vant provisions of the Bombay Act which 
were applicable to the disputed land and 
remained so applicable even after the re- 
organization of the State until the 
Mysore Tenants (Temporary Protection 
from Eviction) Act, 1961, hereinafter 
called the Mysore Act, and the Karna- 
taka Act were passed and enforced. 


5 At the outset of the discussion oʻ 
the points urged for the appellants, we 
may briefly notice the relevant provi- 
sions of the three Acts — viz. the Bom- 
bay Act, the Mysore Act and the Karna- 
taka Act. Sub-sections (18), (14) and 
(10-A) of the definition S. 2 of the Bom- 
bay Act respectively defines ‘tenant’. 


Noor Mohd, Khan vy. Fakirappa (Untwalia J.) 


‘a protected tenant 


(Prs. 1-5} S.C. 1219 


‘protected tenant’ and ‘permanent tenant’, 
Sub-section (18) says: 

* “tenant” means a person who holds 
land on lease and includes— 

(a) a person who is deemed to be a 
tenant under S., 4; 

(b) a person who is 

and 
(c) a person who is a permanent tenant; 
and the word “landlord” shall be con- 
strued accordingly.” 
Persons to be ‘deemed tenants’ are men- 
tioned in S. 4. The procedure for taking 
possession by or from a tenant under the 
Bombay Act is provided in S. 29. If a 
person was tenant under the said Act in- 
disputably he could be evicted only on 
the grounds and in accordance with the 
Bombay Act. Section 70 enumerates the 
duties of the Mamlatdar and says: 


“For the purposes of this Act the fol- 
lowing shall be the duties and functions 
to be performed by the Mamlatdar :— 

(a) to“Gecide whether a person is an 
agriculturist; 

(b) to decide whether a person is, or *: 
was at any time in the past, a tenant or ` 
Or a permanent 


a protected tenant; 


tenant: 
: 3? 


The words in Cl. (b) “or was at any time 
in the past” were added with retrospec- 
tive effect by Maharashtra Act 49 of 
1969. It seems to have been so done in 
view of the decision of this Court in 
Mussamiya Imam Haider Bax Razvi v. 
Rabari Govindbhai Ratnabhai, (1969) 1 
SCR 785 : (AIR 1969 SC 439). Under 
S. 85 the jurisdiction of the Civil Court 
concerning any matter which has to ‘be 
decided or dealt with by the Revenue 
Authorities, including the question whe- 
ther a person is or was at any time in 
the past a tenant or not, is barred. Sec- 
tion 85-A has been extracted in Kul- 
karni’s case (AIR 1966 SC 166) (supra). 
It provides that if in any suit instituted 
in any Civil Court an issue arises which 
has to be decided by the Revenue Au- 
thority, then the Civil Court shall refer 
such an issue for the decision of the Re- 
venue Authority and stay the hearing of 
the suit until then. The Civil Court 
shall, thereafter, pronounce its decision 
in accordance with the decision of the 
Revenue Authority on that issue. Deal- 
ing with the provisions of the Bombay 
Act and approving the principle decided 
by the Bombay High Court in the case 
of Dhondi Tukaram Mali v. Hari Dadu 
Mang, ILR (1953) Bom 969 : (AIR 1954 


Bom 100) a decision which was given be- 


"è 
7 
e A 


1220 S.C, [Prs, 5-6} Noor 


fore the introdúction of S, 85-A in the 
Bombay Act, it was held in Kulkarni’s 
case (1966) 1 SCR 145 ; (AIR 1966 SC 166) 
as follows at p, 149, (of SCR) : (at p. 168 
of AIR):— - 

“The Mamlatdar has exclusive jurisdic 
tion to entertain an application by a 
landlord -for possession of agricultural 
lands against a tenant, and the Civil 
Court has no jurisdiction to entertain 
and try a suit by a landlord against a 
tenant for possession of agricultural 
lands, The Mamlatdar. has no jurisdic- 
tion to try a suit by a landowner for re- 
covery of possession of agricultural lands 
from a trespasser or from a mortgagee 
on redemption of a mortgage, and the 
Civil Court has jurisdiction to entertain 
such a suit: but if the defendant to the 
suit pleads that he is a tenant or a pro- 
tected tenant or a permanent tenant and 
an issue arises whether he is such a 
tenant, the Court must refer the issue to 
the Mamlatdar for determination, and 
must stay the suit pending such deter- 
z mination, and after the Mamlatdar has 
~ decided the issue, the Court may dispose 

of the suit in the light of the decision of 
the Mamlatdar,” ` 


6. We now advert to the relevant and 
corresponding provisions of the Mysore 
and the Karnataka Acts, Section 2 (e) of 
the Mysore Act says:— 


t “tenant” means an agriculturist who 
holds land on lease from a landlord and 
includes an agriculturist, who is or is 
deemed to be a tenant under any law for 
the time being in force,” 

Sub-section (1) of S, 4 reads as follows: 


“Stay of certain suits or proceed- 
ings.— (1) All suits, proceedings in ex- 
ecution of decrees or orders and other 
proceedings for the eviction of . tenants 
from the lands held by them as tenants 
or in which a claim for such eviction is 
involved pending in any civil or revenue 
court or before any Tribunal on the date 
of commencement of this Act, or which 
may be instituted on or after the date of 
such commencement, shall stand stayed 
during the period this Act remains in 
force,” 


It would thus be seen that if respondent 
No. 1 in these appeals was a “deemed 
tenant” under the Bombay Act, he had 
the protection of the Mysore Act. The 
Karnataka Act has been amended seve-~ 
ral times, such as, by Karnataka Act 
14 of 1965; Act 38 of 1966; Act 6 of 1970 
and Act 1 of 1974. We are referring to 
the relevant provisions of the Karnataka 
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Act from one of the two petitions of 
special leave, as we were given to under~ 
stand that the relevant provisions at the 
relevant time read as mentioned in tha 
said petition of special leave, The ex- 
pressions ‘permanent tenant’ and ‘pro@- 
tected tenant’ are defined in sub-ss. (23) 
and (27) respectively of S. 2, Sub-sec« 
tion (34) says :— 

“ “tenant” means an agriculturist whe 
holds land on lease from a landlord and 
includes :-— 

(i) a person who fs deemed to be a 
tenant under S, 4 

G) a person who was protected from 
eviction from any land by the Mysore 
Tenants (Temporary Protection from 
Eviction) Act, 1961; 

(ii) A person who is a permanen? 
tenant; and 

(iv) A person who is 
tenant,” 
Persons to be ‘deemed tenants’ are men- 
tioned In S, 4 more or less on the lines 
of S. 4 of the Bombay Act, The grounds 
on which a tenant can be evicted are 
mentioned in S, 22, Section 111 provides 
for constitution of Tribunal and the 
duties of Tribunal are enumerated in 
S. 112, the relevant portion of which 
reads as follows -— 

“For the purpose of this Act, the fol- 
lowing shall be the duties and functions 
to be performed by the Tribunal, 
namely gaeau 

(b) to decide whether a person is a 

tenant or not under S, 4.” 
Civil Court’s jurisdiction is barred under 
S, 132 which is in pari materia with S. 85 
of the Bombay Act. Section 133 cor- 
responding to S, 85-A of the Bombay Ac? 
may be quoted here :— 


“Suits Involving issues required to be 
decided under this Act:— (1) If any suit 
instituted In any civil court involves any 
issues which are required to be settled, 
decided or dealt with by any authority 
competent to settle, decide or deal with 
such issues under this Act (hereinafter 
referred to as the “competent autho- 
rity”), the civil court shall stay the suit 
and refer such issues to such competent? 
authority for determination. 


(2) On receipt of such reference from 
the Civil Court the competent authority 
shall deal with and decide such issues in 
accordance with the provisions of this 
Act and shall communicate its decision 
to the civil court and such court shall 
thereupon dispose of the suit in accord- 
ance with the procedure applicable 
thereto,” i 


a protected 
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Section 142 of the Karnataka Act pro- 
vides for repeal and savings of certain 
earlier Acts, Sub-section ` (1-A) was ir- 
serted by Act 14 of 1965 in S. 142, -t 
reads as follows :— 

“Notwithstanding anything contained 
In sub-sec, (1) or in any. law in force in 
any area of the State of Mysore at any 
time before the commencement of - this 
Act, the first proviso to the said sub-sec- 
tion or any other provision of law shall 
not be applicable in so far as the said 
proviso or provision of law will enable 
any person to evict from any agricultural 
land any agriculturist protected from 
eviction from any land in his possession 
by the Mysore Tenants (Temporary Pro- 
tection from Eviction) Act, 1961, and ro 
such agriculturist shall be liable to ke 
evicted from such land except in accorc- 
ance with the provisions of this Act.” 


It would thus be seen that if respondent 
No. 1 was a tenant within the meaning 
of the Bombay Act, then he had the pro- 
tection of the Mysore Act against hs 
eviction and sub-sec. (1-A) of S. 142 of 
‘the Karnataka Act extended the protec- 
tion and provided that he shall not ke 
liable to be evicted from land in respect 
of which he could be deemed to be a 
tenant except in accordance with tke 
provisions of the Karnataka Act. 


7. In the execution proceeding im 
question a dispute has arisen as to whe- 
ther respondent No. 1 is a tenant or not 
within the meaning of the Bombay Act 
and/or the Karnataka Act. The said 
respondent was inducted upon the dis- 
puted land by respondent No. 4 during 
the pendency of the partition suit. In 
all probability, therefore, as was argued 
by Mr. Javal# for the appellants, his 
lease would be affected on the doctrine 
of lis pendens engrafted in S, 52 of the 
T. P. Act, 1882, Counsel submitted thet 
respondent No, I could not be a tenart 
or a deemed tenant under the appellanis 
after the land was finally allotted in their 
share by the Collector In pursuance cf 
the preliminary decree passed by the 
Civil Court. He was inducted upon the 
land when by a private arrangement ar 
otherwise the land was In possession cf 
respondent No. 4 and during tha 
pendency of the partition suit. It seems, 
because of that reason. this respondert 
was impleaded in the execution ease 
filed by the appellants and others a 
judgment-debtor No, 20. In view of the 


special procedure of law prevalent în. 


the State of Karnataka (then Mysore, 
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the effect of impleading respondent No. 1 
as Judgment-debtor No. 20 was to make 
him a party to the suit and the execu- 
tion proceeding enabling him to take his 
objections to the execution under S. 47 
of the Civil P, C. Rightly or wrongly 
he took the objection that he was a 
tenant and, therefore, could not be 
evicted by the Collector in pursuance of 
the final partition decree or order by 
giving actual delivery of possession to 
the appellants. An issue, therefore, 
arose for decision of the Civil Court in 
the suit or the execution proceeding 
which was a continuation of the partition 
suit as to whether respondent No. 1 was 
a tenant within the meaning of the rele- 
The stand taken on behalf 
of the appellants with reference to S. 52 


.of the T, P, Act may be good and may 


have force. Nonetheless, the jurisdiction 
of the Civil Court to decide this conten- 
tious issue was barred. The matter had 
to be decided by the Revenue Authori- 
ties, If the Revenue Authorities finally 
came to the conclusion that respondent 
No. I was a tenant within meaning of 
the relevant provisions of the law, it is 
plain that no actual delivery of posses- 
sion could be effected in favour of the 


‘appellants in respect of the disputed `` 


land. ` If, however, the decision of the 
Revenue Authorities ` finally went 
against respondent No. 1 in regard to 
his claim of being a tenant, it is equal- 
ly plain that actual delivery of posses- 
Sion over the disputed land can be and 
has got to be effected in favour of the 
appellants by dispossessing respondent 
No. 1 in the very execution case which. 
has given rise to these _ appeals: 
Mr, Naunit Lal’s contention that, in that 
event, respondent No. 1 will have other 
points to urge before the Civil Court or 
the High Court has no substance, Ne 
other point req uiring any further con~ 
sideration arises in this case, 


8 An identical view was expressed | 
by this Court in regard to the bar of 
the jurisdiction of the Civil Court with 
reference to an evacuee property in the 
case of Custodian of Evacuee Property, 
Punjab v, Jafran Begum, (1967) 3 SCR 
736: (AIR 1968 SC 169) interpreting S. 46 
of the Administration of Evacuee Property 
Act, 1950. The High Court had taken 
the view that whether a certain person 
had or had not become an evacuee was 


determinable only by the authorities 
under the Act; but the determination of 
a complicated question of law relating 
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to title to the property by such authori- 
ties was not final and could be re-opened 
in the Civil Court. This Court did not 
. countenance the view of the High Court 
and held that S. 46 is a complete bar to 
the jurisdiction of the Civil Court to ad- 
fjudicate upon the question whether the 
property in dispute or right to or in- 
terest therein is or Is not evacuee pro- 
erty. Mr, Javali, on the basis of the 
decisions of this Court in Musamia 
Imam Haider v. Rabari Govindbhai 
Ratnabhai (AIR 1969 SC 4389) (supra) and 
Corporation of the City of Bangalore v. 
B. T. Kampanna, (1977) 1 SCR 269: 

(AIR 1976 SC 2361) submitted that the 
question whether respondent No. 1 in 
the past was a tenant of the appellants 
could not be referred to the Revenue 
Authorities; nor was the jurisdiction of 
the Civil Court ousted .to decide the ap- 
plicability of the Act concerning the 
claim of respondent No, 1, 


9. It would be noticed from the facts 
of Razvi’s case that the Collector’s order 
granting lease in favour of the defen- 
dants was made on 28-7-1956 but the 
Kabuliyat was executed on August 24, 
1956. It was, therefore, held by the 


High Court as also by this Court that 


the lease was granted only on 24-8- 
1956. One of the questions for considera- 
tion was whether the defendants had 
become statutory owners of the suit lands 
under S. 32 of the Bombay Act on ac- 
count of their claim that they were 
tenants of the land on the tillers’ 
i.e. 1-4-1957. The lease which became 
operative from 24-8-1956 was for a 
period of one year. Since the provisions 
of Ss. 1 to 87-A of the Bombay Act were 
not applicable to the plaintiffs estate 
from 1-8-1956 to 11-5-1958, and the 
tenancy expired on 31-5-1957, it was 
held that there was no subsisting lease 
on 11-5-1958 and the High Court was 
right in taking the view that the defen- 
dants had failed to establish that they 
had become statutory owners of the land 
by virtue of the first proviso to S. 88 read 
with Ss. 32 and 32-F as amended under 
the Amending Act No. 13 of 1956 (vide 
Pages 795-796) (of - 1969-1 SCR): (at 
pp. 444-45 of AIR 1969 SC). 


10. It may be pointed out that neither 
by S. 70 nor by S. 85, as it stood at the 
relevant time, a jurisdiction was confer- 
red’ on the Mamlatdar nor was the 
jurisdiction of the Civil Court ousted in 
clear terms as required by Mask’s case 
67 Ind App 222:(AIR 1940 PC 195) 
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day. 
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apropos the questions whether a person 
was or was not a tenant in the past or 
whether he had become a statutory 
owner under the relevant amended pro- 
visions of the Bombay Act. In that 
situation it was held by this Court that 
the decision on the question of owner~ 
ship of the tenant on the tillers’ day was 
not outside the jurisdiction of the Civil 
Court. The decision of this issue was 
dependent on the decision of another 
issue, namely, whether the defendants 
were or were not the tenants of the suit 
lands on the material date namely 28-7- 
1936 or on 11-5-1958. In view of the pro- 
visions of law, as they then stood, it was 
held at pages 796-797 (of 1969-1 SCR) 3 
(at pp. 445-46 of AIR 1969 SC): 

“Section 70 (b) of the Act imposes a 
duty on the Mamlatdar to decide whe- 
ther a person is a tenant, but the sub- 
section does not cast a duty upon him 
to decide whether a person was or was 
not a tenant in the past — whether re- 
cent or remote, 


Tn other words, the Bike of CRET on 
the two past dates was a subsidiary plea 
and the main plea. was of statutory 
ownership and the jurisdiction of the 
Civil Court cannot therefore be held to 
be barred in this case by virtue of the 
provisions of S. 70 of the Act read with 
the provisions of S. 85 of the Act.” 


11. The suit in Razvi’s case (AIR 1969 
SC 439) was filed on 11-7-1958 and this 
Court opined that the decision of the 
question whether the defendants were 
the tenants on any of the relevant dates 
before the date of the suit was not out- 
side the jurisdiction of the Civil Court 
as it was a question relating to their 
claim of being a tenant in the past. 


12. It may be useful to point out that 
Ss. 70 and 85..of the Bombay Act were 
thereafter amended with retrospective 
effect by Maharashtra Act 49 of 1969. In 
Cl. (b) of S. 70 the words after the 
amendment are “person is, or was at 
any time in the past, a tenant”. 
Clause (kk) was also inserted in S. 70 by 
the said Act giving jurisdiction to the 
Mamlatdar to hold an enquiry and re- 
store - possession of land under sub-sec- 
tion (1-B) of S. 32. It is also to be 
noticed that in S. 85 (D of the Act by 
the said Amending Act the words, 
‘including a question whether a per- 
son is or was at any time in the past a 
tenant and whether any such tenant is 
or should be deemed to have purchased 
from his landlord the land held by him” 
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were added retrospectively, thus clearly 
ousting the jurisdiction of the Civil 
Court. Since the law was retrospectively 
amended the ratio of Razvi’s case (AIR 
1969 SC 439) can no longer be applied. 
Moreover the case is clearly distinguish- 
able also, In~-these appeals the relevant 
date with reference to which the claim 
of respondent No. 1 to be a tenant urder 
the appellants had to be decided was not 
a date in the past, but fell squacely 
during the pendency of the suit and the 
execution proceeding. 


13. The facts of the Bangalore Cor- 
poration’s case (AIR 1976 SC 2361) are 
these: A lease for five years was grant- 
ed by the Bangalore Corporation in 1953 
in respect of the land situated in the 
city of Bangalore. The Bombay Act was 
obviously not applicable to this land. 
Immediately after the expiry of the lease 
in the year 1958, a notice was given to 
Kampanna to hand over possession of 
the land. Kampanna filed a suit against 
the Corporation for the grant of a per- 
manent injunction restraining the latter 
from interfering with his possession, 
The suit was dismissed on the ground 
that the lease had terminated by eflux 
of time. The appeal was dismissed on 
21st August, 1964. The Corporation then 
instituted the suit giving rise to this 
appeal in the Supreme Court claiming 
possession from Kampanna on the ground 
that he was a trespasser, Kampanna 


contended that he was still a tenant. He. 


claimed protection under the Mysore Act. 
The suit was decreed. Kampanna pre- 
ferred an appeal. The High Court re- 
manded the matter to the trial Court for 
assessment of damages. After remand, 
by an amendment of the written state- 
ment Kampanna_ claimed protection 
under the Karnataka Act. The Mysore 
Act ceased to be in force in March, 1966. 
The application for amendment of the 
written statement was made on the 2nd 
February, 1973. Kampanna contended, 
relying upon S. 133 of the Karnataka 
Act, that the suit should be stayed by 
the Civil Court and the matter shoulc be 
referred to the Tribunal for decision. 
Section 112-B (b) of the Karnataka Act 
confers power on the Tribunal to decide, 
inter. alia, whether a person is a tenant 


or not, Kampanna claimed that he was. 


a deemed tenant under the said Act and 
hence a tenant. The High Court, in ravi- 
sion, directed the trial Court.to refer the 
issue to the Tribunal. This Court allow- 
ed the appeal and held that S. 133 did 
not apply. The reasons for so holding 
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are these: Section 107 (1) (iii) made the 
Karnataka Act, except S. 8, inapplicable 
to the land in question. The lease was 
determined by efflux of time in the year 
1958. The question whether Kampanna 
was a tenant or “deemed tenant” did not 
arise because the tenancy had come to 
an end. Section 4 (it seems S. 2 against 
F at page 271 is a mistake for S. 4) of the 
Karnataka Act was held to be not ap- 
plicable. It was further held in the last 
paragraph at page 271 that the Mysore 
Act could not be pressed into service by 
Kampanna for protection against evic- 
tion. The land was outside the ap- 
plicability of the Mysore Act which also 
ceased to be in operation in 1966. In 
that view of the matter, this Court ob- 
served at page 271:— “The trial Court 
in the present case rightly said that it 
could not be said that there was any 
dispute as to tenancy.” 


14. The facts of the present case are 
quite different. As discussed above, they 
do -attract the provisions of the Mysore 
Act and consequently of the Karnataka 
Act. The, first respondent was a tenant 
under the fourth respondent within the 
meaning of the Bombay Act. He had, 
therefore, the protection of the Bombay 
Act. Later he got the protection under 
the Mysore Act and subsequently the 
protection continued even under the 
Karnataka. Act. The question which 
falls for decision in these appeals is not 
one as to the applicability of any of the 
three Acts to the land in dispute but 
squarely it is a question as to whether 
the claim of the first respondent that he 
became a tenant under the appellants 
also is tenable under the various Acts. 
Thus on the facts of this case the deci- 
sion of this Court in Kulkarni’s case ap- 
plies on all fours, 


15. Mr. Javali then submitted that the 
respondent No. 1 might have been in- 
ducted as a tenant by respondent No. 4, 
but, as soon as the land was allotted to 
the share of the appellants, he ceased to 
be in lawful possession of the land and 
in view of the well-settled position of 
law with reference to S. 52 of the T. P. 
Act he could not be a ‘tenant’ or ‘deem- 
ed tenant’ under the appellants; his pos- 
session was not lawful within the mean- 
ing of S. 4 of the Bombay Act or the 
Karnataka Act on the allotment of the 
land to the appellants. The decision of 
such a question with reference to ‘the 
right of a person other than the land- 
lord was not outside the jurisdiction of 
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the Civil Court, Mr. Javali sought to 
lend support to his argument from some 
decisions of the Mysore and Bombay High 
Courts viz. Bhimappa Venkappa Kerisa 
v. Basalingayya, ILR (1958) Mys 197: 
Ramdas Popat Patil v, Fakira Pandu 
Patil, AIR 1959 Bom 19 and Chandbeg 
Muradbeg v.. Raje Madhaorao Devidas- 
rao Jahagirdar, AIR 1961 Bom 146. In 
regard to the merits of the point with 
reference to S. 52 of the T. P. Act, he 
made reference to the decision of this 


Court in Kedar Nath Lal v. Ganesh Ram,- 


(1970) 2 SCR 204 : (AIR 1970 SC 1717). 


16. In our opinion, the argument of 
the appellants is not well founded and 
must be rejected. A question arose 
during the pendency of the suit and the 
execution proceeding whether on the 
final allotment of the land to the appel- 
lants, respondent No. 1 had ceased to be 
a tenant and had become a trespasser 
in view of Section 52 of the T. P. Act. 
The appellants may have a good case 
on merits. But there does not seem to 
be any escape from the position that the 
adjudication of the question aforesaid 
fell squarely and exclusively ‘within the 
jurisdiction of the Revenue Authorities 
and the Civil Court had no jurisdiction 
to decide it. It was not a case where 
there was no dispute of the fact that 
respondent No. 1 was a tenant or vice 
“versa. Nor was it a case where dispute 
had cropped up inter se between two 


Persons both claiming to be the landlord 


of the land or between two persons both 
claiming to be the tenant of the land, 
The dispute was whether respondent 
No. 1 had become the tenant of the ap- 
pellants or not. 


17. In Bhimappa’s case (LR (1958) 
Mys 197) (Supra) the defendant had set 
up title to the suit land in the third 
party, While admitting that he was a 
tenant, the defendant -asserted that the 
plaintiff was not his landlord but he was 
a tenant under a third party. In such a 
situation it was held by the. Mysore High 
Court that it was not the jurisdiction of 
the Mamlatdar to decide as to who was 
_ the true owner of the land as. between 
` the plaintiff and the third party. Strictly 
speaking the correctness of the decision is 
open to doubt in view of what was said 
by this Court in Kulkarni’s case (AIR 
1966 SC 166) (supra). But, as at pre- 
sent advised, we rest content by merely 
distinguishing this case. In the case of 
Ramdas Popat Patil (AIR 1959 Bom 19) 
(supra) the question for decision of the 
Bombay High Court with reference to 
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S, 52. of the Transfer of Property Act 
came up for consideration after. the 
decisions of the Revenue Authorities. 
This case is, therefore, of no help to the 
appellants. In Chandbeg’s case (AIR 
L963 Bom 146) (supra) the question be- 
fore the Full Bench of the Bombay 
High Court was whether the person 
claiming to be the tenant could be deem- 
ed to be a tenant under S, 6 of the 
Bombay Tenancy and Agricultural Lands 
(Vidarbha Region and Kutch Area) Act, 
1958 and consequently a protected 
lessee within the meaning of S. 3, Berar 
Regulation of. Agricultural Leases Act, 
On the facts of the case, the High Court 
held that such a question was not neces- 
sary to be referred to the Tahsildar for 
decision, Firstly it has to be pointed 
out thaf it was not open to the High 
Court to say whether the question was 
“necessary” to be referred to the Tah- 
sildar or not. If it was his exclusive 
jurisdiction to decide it, fit had to be 
referred. There was no discretion left 
in the Civil Court. Secondly, the cor- 
rectness of the decision has become 
doubtful after Kulkarni’s case, 


18. For the reasons stated above we 
do not think that we should upset the 
decision of the High Court. It merely 
requires some clarification in the opera- 
tive portion on the lines indicated by us 
above, We accordingly dismiss the ap- 
peals but direct that actual delivery of 
possession would be delivered to the 
appellants ff the question has already 
been finally decided in favour of the ap- 
pellants by the Revenue Authorities. If 
not, they will be required to decide the 
question as quickly as possible, If their 
decision goes in favour of the appellants, 
no time should be lost in giving actual 
delivery of possession to them.. If, per- 
chance, the decision of the Revenue. 
Authorities goes against them, then they 
will be entitled to get symbolical deli- 
very of possession only. In the circum- 
stances, we make no -order as to costs. 


KAILASAM, J.:— 19. I had the bene- 
fit of reading the judgment prepared by 
my learned Brother Untwalia. I agree 
with. the conclusion that if: the question 
of tenancy had already been decided by 
the Revenue Tribunal, delivery of pos- 
session should be effected immediately 
without any further delay as no other 
question thereafter remains to be tried 
by the Civil Court or the High Court. 
But considering the importance of the 
question involved, namely the scope of ` 
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the jurisdiction of the Civil Courts. and 
as my approach is not identical with that 
of Justice Untwalia I am writing a sepa- 
rate judgment. 


20. These two appeals are by Spec-al 
Leave from a common judgment of the 
Karnataka High Court setting aside the 
orders of the courts below directing the 
Tahsildar to hand over actual possession 
of the suit properties to the appellants 
herein, as being without jurisdiction, 


21.. The facts of the case may be 
briefly set out. The property in dispute 
in this court is lands bearing Survey 
No, R. A. 61/2 in the village of Yattara- 
halli, A suit for partition and posses« 
sion of 1/7th share of the properties 
which were in possession of one Nawaz 
Khan (Respondent 4 herein) was filed 3y 
Khadar Ali Khan (Respondent 2 herein), 
Respondent 2 has since died and his 
legal representatives have been brought 
on record. In this suit the other sharers 
were impleaded as defendants, Defen- 
dants 5 and 6 being the predecessors in 
interest of the appellants and the tenarts 
on the properties being defendants 8 to 
14. The 4th respondent who was the 4th 
defendant who was in possession of the 
suit properties resisted the suit and was 
supported by some other brothers, The 
suit for partition and possession was 
decreed by the Trial Court on 13th Dec, 
1954, The- preliminary decree declared 
that plaintiffs and defendants 1, 2 and 
5 to 7 were entitled to 1/7th share of 
the suit property and that they mey 
obtain possession of their 1/7th share 


from the 4th defendant after effectirg 


partition by metes and bounds. Tke 
decree was confirmed in appeal by tke 
Mysore High Court on i6th Jan. 1963 
in Second Appeal No, 165 of 1959. 


22. The appellants fn this Court are 
the heirs of defendants 5 and 6 in this 
suit for partition. A final decree for 
partition was passed and lands in dis- 
pute were allotted to the shares of de- 
fendants 5 and 6. The appellants insti- 
tuted proceedings for execution of the 
decree and for obtaining possession ož 
the lands by filing L.D. No. 117 of 1956 
in the court of District Munsiff. After 
the institution of the suit in the year 
1945, the 4th respondent inducted intc 
possession of the suit lands the. first res- 
pondent. In the execution petition filed 
by the appellants in L.D. No. 117 of 1956 
the first respondent was added as a party. 
The first respondent entered appearance 
as judgment debtor No. 20. He did not 
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dispute the claim of the appellants and 
a decree for possession in respect of the 
suit lands was passed in favour of the 
appellants by an order dated 29th May, 
1961. The trial court directed the Col- 
lector to partition the suit property and 
give possession to the decree-holders of 
their shares and on 28th March, 1963 
the Deputy Commissioner was directed 
to partition the properties and allot 
shares to the decree-holders according 
to the decree, Im accordance with the 
order directing delivery of the posses- 
sion, the Deputy Commissioner directed 
the Tahsildar to comply with the direc- 
tions of the Court, The Tahsildar gave 
notice to the parties including the first 
respondent. The Tahsildar declined to 
give actual possession to the appellants 
but proposed only the delivery of sym- 
bolic possession. The decree-holders 
then applied to the Executing Court for 
direction to the Tahsildar for delivery of 
actual possession. After hearing the 
parties the Executing Court on 8th June, 
1965 directed the Tahsildar to deliver 
actual possession of the lands to the 
various sharers, Against the order of 
the Executing Court directing delivery 
of possession, the Ist respondent prefer- 
red an appeal, being Civil Appeal No. 104 
of 1965 which was dismissed on 31st 
‘July 1965. In dismissing the appeal, the 
court observed that the first respondent 
who was a party to the proceedings in 
execution had not preferred any appeal 
against the order dated 29th May 1961 
directing delivery of actual possession. 
The ist respondent took up the matter 
on Second Appeal to the High Court 
which was numbered as Second Ap- 
peal No. 86 of 1965. A conditional 
order of stay was passed directing 
the Ist respondent to deposit a sum of 
Rs. 3,000/- by first December, 1965 and 
ordered that in the event of the first re- 
spondent failing to make the deposit the 
stay will stand vacated automatically. The 
respondent did not deposit the amount as 
directed by the High Court, but the High 
Court by its order dated 6th January, 
1966 extended the time up to January, 
31, 1966 for depositing the amount and 
again ordered that the order of stay will 
stand vacated on the failure to deposit as 
directed, 


23. The ist respondent again failed to 
deposit the amount even by the extended 
date. As the first respondent did not 
comply with the direction of the High 
Court, the trial court on 2nd March, 
1966 directed the Tahsildar to hand over 
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actual possession of the suit property to 
the appellants. Against this order of the 
trial court, the ist respondent did not 
prefer any appeal. 


24. On 13th July, 1965 the appellants 
prayed for an order for delivery of 
actual possession of the suit properties. 
The Ist respondent contested the appli- 
cation on the ground that he had made 
an application under the Mysore Land 
Reforms Act, 1961 before the Land Tri- 
bunal and had obtained an order of 
stay. On 8th August, 1967 the Execut- 
ing Court rejected the objection of the 
lst respondent and directed the Tahsil- 
dar to deliver actual possession to the 
appellants. The. respondent preferred an 
appeal being Misc. Appeal No.. 34 of 
1957 in the ccurt of Civil Judge, Hubli, 
which was dismissed on 3lst August, 
1967 as being not maintainable under 
the provisions of S. 47 of Civil P. C. as 
the order merely implemented an earlier 
order dated 2nd March, 1966. The Ist 
respondent thereafter preferred Second 
Appeal No. 7& of 1966 before the High 
Court of Mysore. The two ‘Second Ap- 
peals Nos, 86 of 1965 and 78 of 1967 
were disposed of by a common judgment 
of 9th Feb. 1968. The High Court allow-~ 
ed both the appeals and set aside the 
orders of the courts below. On 2ist 
Nov. 1968 the appellants were granted 
special leave to appeal and thus the 
two appeals have come before us. Dur- 
ing the pendency of the two appeals 
before this Court it is stated that the 
Land Tribunal dismissed R. C. 37/66 
filed by the Ist respondent seeking decla- 
ration that he is a tenant holding and 
that he is not a tenant. The lst respon- 
dent does not dispute the fact but claims 
that even if it is so, the appeal will 
have to be remanded to the High Court. 

25. The question that arises for con- 
sideration in these appeals is whether 
the Civil Court has jurisdiction to direct 
the Tahsildar to hand over actual posses- 
sion of the suit lands to the appellants, 
It is settled law that the exclusion of 
the jurisdiction of the Civil Court is not 
to be lightly inferred. Such exclusion 
must either be explicitly expressed or 
clearly implied. The law was laid down 
by the Privy Council in 67 Ind App 222: 
(AIR 1940 PC 105) and has been since 
affirmed by this Court in several deci- 
sions. In Dnhulabhai v. State of M. P. 
(1968) 3 SCR 662: (AIR 1969 SC 78), 
this Court hald that exclusion of juris- 
diction of the civil court is not to be 
readily inferred. This view was follow- 
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ed in the State of West Bengal v. The 
Indian Iron & Steel Co. Ltd., (1971) 
1 SCR 275: (AIR 1970 SC 1298) and 
affirmed in the Union of India v. Tara 
Chand Gupta & Bros, (1971) 3 SCR 557: 
(AIR 1971 SC 1558). The Privy Council in 
67 Ind App 222: (AIR 1940 PC 105) 
approving of the principles laid down in 
the well-known judgment of Willes J. in 
Wolverhampton New Waterworks Co. v. 
Hawkesford (1859-6 CB (NS) 336) which 
was approved of in the House of Lords 
in Neville v. London “Express” News- 
paper (1919 AC 368) stated the law 
us: . 


“Where a lability not existing at 
common law is created by a statute 
which at the same time gives a special 
and particular remedy for enforcing it 
with respect to that class it has always 
been held that the party must adopt the 
form of remedy given by the statute.” 


26. In order to determine whether 
the jurisdiction of the Civil Court was 
expressly or by necessary implication ex- 
cluded, the provisions of the relevant 
enactments will have to be considered. 
The respondent claims protection under 
three tenancy Acts which may be refer- 
red to as the. Bombay Act, the Mysore 
Act and the Karnataka Act. If the first 
respondent is a tenant within the mean- 
ing of the Bombay Act, he would have 
the protection under the Mysore Act and 
subsequently under the Karnataka Act 
against being evicted except in accord- 
ance with the provisions of the Karna- 
taka Act. If the lst respondent is “a 
tenant” he will be entitled to protection 
under the Karnataka Act by which the 
parties are governed. It is, therefore, 
sufficient if we examine the provisions of 
the Karnataka Land Reforms Act, 1961 
which will hereinafter referred to as the 
Karnataka Act, 


27. Section 132 of the Act bars the 
jurisdiction of the civil courts: 


(1) No civil court shall have jurisdic- 
tion to settle, decide or deal with any 
question which is by or under this Act 
required to be settled, decided or dealt 
with by the Deputy Commissioner, the 
Assistant Commissioner, the Tribunal, 
the Tahsildar, the Karnataka Revenue 
Appellate Tribunal or the State Govern- 
ment in exercise of their powers of 
control. 

(2) No order of the Deputy Commis- 
sioner, the Assistant Commissioner, the 
Tribunal, the Tahsildar, the Karnataka 
Revenue Appellate Tribunal, or the State 
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Government made under this Act shall 
be questioned in any Civil or Criminal 
Court. l 

28. By this section the jurisdiction of 
the civil court to settle, decide, to deal 
with any question which is under the 
Act required to be decided by the autho- 
rities set up by the Act is taken away. 
Chapter 9 deals with’ procedures and 
jurisdiction of courts and appeals. Sec- 
tion 112 enumerates the duties and func- 
tions of the Tahsildar and the Tribunal. 
Section 112-A enumerates the duties of 
the Tahsildar while S. 112-B enumerates 
the duties of ‘Tribunal. Among the 
duties of Tribunal with which we are 
concerned, is its duty to decide whether 
a person is a tenant or not. A tenant is 
defined under S, 2 (34) as meaning an 
agriculturist who cultivates personally 
the land he holds on lease from a land- 
lord. The word also includes: 


(i) a person who is deemed to be a 
tenant under S. 4, 


(ii) a person who was protected from 
eviction from -any land by the Karna- 
taka Tenants (Temporary Protection from 
Eviction) Act, 1961, 

- ii) a person who is a permanent 
tenant, and 

(iv) a person who is a 


protected 
tenant. i 


29. Section 4 states that a person law- 
fully cultivating any land belonging to 
any person shall be deemed to be a 
tenant if such land is not cultivated per- 
sonally ‘by the owner. A permanent 
tenant is defined under S. 2, Cl. (23) as 
meaning a tenant who cultivates lands 
personally. A protected tenant is defin- 
ed as meaning a tenant of any land if 
he has held it continuously and cultivat- 
ed it personally for a period of not less 
than 12 years by the appointed date. 
It includes also others specified in the 
definition. It is, therefore, clearly the 
duty of the Tribunal to determine whe- 
ther a person who claims to be a tenant 
is an agriculturist whether he cultivates 
personally the lands, whether he holds 
the lands from a landlord, whether he 
is a deemed tenant under S. 4, whether 
he is -entitled to protection from eviction 


from any land under the Karnataka. 


Tenants (Temporary Protection from 
Eviction) Act, 1961, whether he is a 
permanent tenant and whether he is a 
protected tenant. In this connection it 
fis necessary to note the definition of 
landlord in S. 2 (21) which means a 
person who has leased the..land to a 
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tenant and includes person entitled to 
receive the.rent from a tenant. It is 
also the duty of the Tribunal to deter- 
mine whether the tenant is holding the 
land on lease from a landlord which has 
been explained in Asa Ram v. Mst. Ram 
Kali, 1958 SCR 986: (AIR 1958 SC 183), 
by Venkatarama Aiyar J. as the person 
who is entitled to possession. These 
questions are undoubtedly within the 
jurisdiction of the tribunal and as such 
excluded from the jurisdiction of the 
civil court. The Karnataka Land Re- 
forms Act as well as the earlier enact- 
ments were made for the purpose of in- 
troducing agrarian reforms, conferment 
of ownership on tenants, ceiling on land 
holdings and for certain other matters 


referred to in the Act, Any dispute 


arising under the provisions of the Act 
and relating to disputes between land- 
lord and tenant will be within the juris- 
diction of the Tribunal constituted under 
the Act.. ` 


30. Section 133 requires that suits in- 
volving issues to be decided under the 
Act if instituted in any civil court should 
be stayed, by the civil court and the 
issue referred to the Tribunal for deci- 


sion. Section 133 runs as follows :— 
“2 (a). If any suit instituted in any 


Civil Court involves any issues which are 
required to be settled, decided or dealt 
with by the Tribunal, or any suit is in- 
stituted in any such court for possession 
of or injunction in respect of an agri- 
cultural land on the allegation that the 
defendant has trespassed or is trying to 
trespass on such land and the defendant 
denies the said allegation and claims 
that he is in possession on the strength of 
a tenancy existing from prior to 
Ist March, i974, then the Civil Court 
shall stay the suit and refer such issues 
or the claim, as the case may be, to the 
Tribunal for decision, - 


(b) On receipt of such reference, (the 
Tribunal) shall deal with and decide such 
issues in accordance with the provisions 
of this Act and shall communicate its 
decision to the civil court which has 
made the reference.” 


31. Section. 133 has been subsequently 
amended by Act 27 of 1976. Under 
S. 133 the civil court shall stay the suit 
and refer such issues to the Tribunal 
for decision. Issues that are required 
to be settled, decided, or dealt with by 
the Tribunal and other claims which are 
enumerated in sub-s. (2) should be stay- 
ed and the matter referred to the Tri- 
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bunal for decision. It may be noted that 
this sub-section is applicable to suits 
only. The sub-section does not indicate 


that the provisions are applicable to exe- 


cution proceedings or in appeals before 
civil courts. The jurisdiction of the civil 
court is. taken away only in respect of 
the decisions of the issues in suits that 
are required to be referred to the Tri- 
bunal, On receipt of a communication 
from the. Tribunal the civil court has te 
proceed with the trial of the suit and 
dispose it of according to law. Sec- 
tion 118 of the Act provides for appeals. 
By an amending Act 1 of 1974 against 
the decision under S, 133 or order pass- 
ed by the Court an appeal was provid- 
ed to the District Court which has been 
subsequently omitted by Act 23 of 1977. 
Sub-section (3) to S. 118 provided for a 
reference to the High Court under cer- 
tain circumstances. In the absence. of 
express provision, when an issue has 
been referred by the Civil Court to the 
Tribunal and is received. back and a 
decree passed in the suit; the provision 
of the Civil Procedure regarding appeals 
and revisions will be applicable. In 
such circumstance the Appellate Court 
{will have to consider the correctness or 
otherwise of the issue that has been 
decided by the Tribunal. Section 4 (1) 
of the Mysore Act which is similar to 
S. 133 (2) of the Karnataka Act provid- 
ed for stay of execution in suits, pro- 
ceedings and execution of decrees or 
orders and other proceedings for the 
eviction of tenant. In applying S. 133, 
therefore, the questions that have to be 
considered are, whether the sub-section 
is applicable to execution proceedings 
and in appeals before civil courts. | 


32. In the present case the suit was 
filed in the year 1945 for partition and 
separate possession cf a share of proper~ 
. ties in possession of the 4th respondent, 
The tenants who were on the land were 
impleaded as defendants. The first res- 
pondent was inducted into possession by 
the 4th respondent after the suit was 


filed. A preliminary decree followed by 


final decree was passed allotting the suit 
land to the present appellants. In exe~ 
cution proceedings the first respondent 
was impleaded as judgment debtor No. 20 
and a decree for possession in respect 
of the suit lands was. granted in favour 
of the appellants against the ist res< 
pondent, By an order dated 29th May, 
1961, the Civil Court directed the Col- 
‘lector to partition the suit property and 
to give possession to the decree-holders 
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of tbeir shares and by an order dated 
28th March, 1963, the Deputy Commis- 
sioner was directed to partition the pro- 
perties and to allow shares to the decree- 
holders including the appellants, The Ist 
respondent’ did not challenge the order 
directing the delivery of possession that 
was passed against him on 29th May, 
1961. The ist respondent subsequently 
preferred an appeal, Civil Appeal No. 104 
of 1965 against the subsequent order of 
the Executing Court dated 8th June, 
1965 directing delivery of actual posses- 
sion, The Appellate Court dismissed the 
appeal on the ground that the respon~ 
dent did not challenge the order passed 
against him by the Munsiff on 25th Sep<. 
tember, 1961. Admittedly, the respondent 


was a party tothe execution proceeding. It 


might have been open to him at the exe~ 
cution stage to ask for a reference to 
the Tribunal of the issue whether he is 
a tenant or not. Second Appeal No, 86 
of 1965 was against the order of the 
Civil Judge referred to above dismissing 
the appeal of the lst respondent, In 
the Second Appeal the question square- 
ly arose as to whether the orders direct- 
ing possession against the ist respon-= 
dent particularly the one dated 29th 
May 1961, had become final, 


33. Subsequently when Second Ap- 
peal. No, 86 of 1965 was pending, the 
st respondent did not comply with the 
conditional stay order of the High Court 
directing that on the failure of the first 
respondent to comply with the directions, 
the stay would stand vacated.. The ap- 
pellants approached the Trial Court and 
an order for delivery of actual posses- 
sion was passed on 2nd March, 1966, and 
the fact intimated to the High Court, 
Against this order of 2nd March, 1966, 
of the Munsiff, no appeal was preferred 
by the ist respondent. But when sub- 
sequently In July, 1966, the Executing 
Court .directed the delivery of actual 
possession, the 1st respondent contested 
the application on the ground that he 


was protected under the Mysore Land 


Reforms. Act, 1961, The Executing 
Court rejected this plea by its order. 
dated. 8th August, 1967. and delivery of 
possession was ordered against the 1st 
respondent. An appeal preferred by the 
st respondent against this order was 
also dismissed by the Civil Judge on 
3lst August, 1967 on the ground that it 
merely implemented the order already 
passed on 2nd March, 1967, by the Trial 


Court, Second Appeal No, 78 of 1967 
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was by the 1st respondent against the 
appellate order of the Civil Judge. In 
this second appeal again the question 
arose whether the previous orders pass- 
ed against the Ist respondent particrlar- 
ly the order of the District Judge dated 
March 1966 directing delivery of posses= 
sion, was final, As the respondent cook 
the plea that he.is protected under the 
Mysore Land Reforms Act, 1961, the 
question as te what extent the jurisdic- 
tion of the Civil Court is barred ought 
to have been gone into by the High 
Court, 


34. It is unfortunate that the High 
Court considered it unnecessary to con~ 
sider the various questions in the two 
second appeals in view of the decision 
` of this Court in Bhimaji Shankar Eul- 
karni v, Dundappa Vithappa, (1966) 
1 SCR 145: (AIR 1966 SC 166). The 
oniy other ground on which the appeals 
were dismissed was that under Section 
142 (1-A) of the Mysore Act corresponding 
to S, 22 of the Karnataka Act, the ist 
respondent was entitled to protectZon, 
The protection is available only when 
the land is held by a person as a tenant. 
In the case relied on ‘Kulkarni’s case’, 
plaintiff instituted a suit in the Cvil 
Court for possession of the suit proper. 
ties on redemption of a mortgage and 
the taking of accounts on the allegation 
that defendant No, 1 was the usufrue- 
tuary mortgagees under a mortgage 
deed. The defendants pleaded that che 
transaction in question was an advamce 
lease and not a mortgage and that they 
were “protected” tenants within the 
meaning of the Bombay Tenancy and 
Agricultural Lands Act, 1948 It was 
contended on behalf of the plaintiff that 
the jurisdiction of the Civil Court de- 
pended on the allegations made in the 
plaint and the plea in the written sta:e- 
ment that the. defendants were prote:t« 
ed tenants did not oust the jurisdiction 
of. the Civil-Court. This Court held that 
the Mamlatdar has exclusive jurisdiction 
under the Act to entertain an application 
by a landlord for possession of agricul~ 
tural land against a tenant and the Civil 
Court had no jurisdiction to entertein 
and try a suit by a landlord against the 
tenant for possession of agricultural 
` land. The two relevant provisions of the 
Bombay Tenancy and Agricultural Lands 
Act, 1948, on which the decision in the 


case turned are Ss, 70 (bj and 85 (1) of © 


the Act, Section 70 (b) provided that 
one of the functions to be performed by 
the Mamlatdar fs to decide whether a 
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person is a tenant or a protected tenant 
or a permanent tenant. Section 85 (1) 
provided that no Civil Court shall have 
jurisdiction to settle, decide or deal with 
any question which is by the Act re- 
quired to be. settled, decided or dealt 
with by the Mamlatdar. The plea taken 
on behalf of the plaintiff was that the 
jurisdiction of the Civil Court depended 
upon allegation made in the plaint and 
that the Civil Court has full jurisdiction 
to try a suit for recovery of possession 
of agricultural land on redemption of a 
mortgage, and the plea in the written 
statement that defendants were protected 
tenants did not oust the jurisdiction of 


the Civil Court, It was pleaded that the 


Civil Court should have tried and decid- 
ed the issue whether the defendants 
were mortgagees or protected tenants in- 
stead of referring the issue to Mamlat- 
dar. This Court affirmed the decision 
of the Bombay High Court in Dhondi 
Tukaram v, Hari Dadu, ILR (1953) Bom 
969 : (AIR 1954 Bom 100) that the. effect 
of Sections 70 (b) and 85 of the Act was 
that if a suit is filed against the defen- 
dant on the footing that he is a trespas- 
ser and he raises the plea that he is a 
tenant or a protected tenant, the Civil 
Court has no jurisdiction to deal with the 
plea, On the facts of the case the court 
came to conclusion that the issue was 
one that was within the jurisdiction of 
the. Mamlatdar to try and, therefore, Civil 
Court had no jurisdiction, In coming to 
the conclusion the Court ‘observed (at 
pp. 168-69 af AIR 1966 SC): - 


“The mamlatdar has exclusive jurisdic- 
tion to entertain an application by a 
landlord for possession of -agricultural 
lands against a tenant,. and the Civil 
Court has‘ no jurisdiction to entertain 
and try a suit by a landlord against a 
tenant for possession of agricultural 
lands, ‘The Mamlatdar has no jurisdic- 
tion to try a suit by a landowner for 
recovery of possession of agricultural 
lands from a trespasser or from a mort- 
gagee on redemption of a mortgage, and 
the Civil Court has jurisdiction to enter- 
tain such a suit; but if the defendant to 
the suit pleads that he is a tenant or a 
protected tenant or a permanent tenant 
and an issue arises whether he is such 
a tenant, the Court must refer the fssue 
to the Mamlatdar for determination, and 
must stay the suit pending such deter< - 
mination, and after the Mamlatdar has 
decided the issue, the Court may dis- 


. pose of ‘the suit- in the light of the deci- 


sion of the Mamlatdar,” 
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The Court while observing that the 
Mamlatdar has no jurisdiction to try the 
suit by landlord for recovery of pos- 
session of - agricultural lands from a 
trespasser or from a mortgagee on re- 
Gemption of a mortgage the Civil Court 
has jurisdiction to entertain such a suit, 
this Court added that if the defendant 
to the suit pleaded that he isa tenant 
or protected tenant or a permanent tenant 
and an issue arises whether he is such 
a tenant, (emphasis supplied) the Civil 
Court must refer the issue to the Mam- 
latdar for determination. The decision 
is not to be understood as laying down 
that whenever the defendant raised the 


plea that he is a tenant the matter should 


be referred to the Tribunal. It is neces- 
sary that an issue as to whether he is 
such a tenant or not should arise. If the 
ease of the plaintiff is as in the present 
case that he is the owner of the land and 
that he is entitled to a partition and 
separate possession of a particular share 
and that on the admitted facts the de- 
fendant was let to possession by the 
‘sharer in possession after the filing of 
the suit, the plea of the plaintiff that no 
issue as to whether the defendant is a 
tenant at all arises has to be considered. 
If in law the sharer in possession could 
not enter into any transaction obviously 
affecting the rights of the parties, the 
defendant cannot claim any right and, 
therefore, will not be a tenant. The 
question that falls to be considered in 
such circumstances is whether an issue 
that the defendant is a tenant arises: at 
all. In Bhatia Co-operative Housing So- 
ciety v. D. C. Patel, 1953 SCR 185 : (AIR 
1953 SC 16) it was held by this Court 
that a Civil Court has inherent power to 
decide the question of its own jurisdic- 
tion although as a result of an inquiry 
it may turn out that it has no jurisdic- 
tion over the suit, 


35. The observation of this Court in 
Bhimaji Shankar Kulkarni v. Dundappa 
Vithappa (AIR 1966 SC .166) (supra) that 
when the defendant to the suit pleads 
that he is tenant and an issue arises 
whether he is such a tenant the court 
must refer the issue to the Mamlatdar 
for determination should be read in the 
light of the other decisions of this Court. 
In Raizada Topandas v. Gorakhram 
. Gokalchand, (1964) 3 SCR 214: (AIR 
1964 SC 1348) in dealing with the scope 
of S. 28 of the Bombay Rents, Hotel and 
Lodging House Rates Control Act, 1947 


which gave exclusive jurisdiction -to the 
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Court of Small Causes to entertain and 
try a suit or proceeding between a land- 
lord and a tenant relating to recovery of 
rent or possession of any premises, the 
Court repelled the contention that a plea 
of the defendant will determine or change 
the forum. The Court proceeded to ob- 
serve at page 224 (of 1964-3 SCR): (at 
pages 1352-53 of AIR 1964 SC): 


“It does not invest those courts with 
exclusive power to try questions of title 
such as questions as between the right< 
ful owner and a trespasser or a licensee, 
for such questions do not arise under the 
Act. If, therefore, the plaintiff in his 
plaint does not admit a relation which 
would attract any of the pravisions on 
which the exclusive jurisdiction given 
under S. 28 depends, we do not think that 
the defendant by his plea can force the 
plaintiff to go to a forum where on his 
averments he cannot go. The interpreta~ 
tion canvassed for by the appellants will 
five rise to anomalous results: for. ex~ 
ample, the defendant may in every case 
force the plaintiff to go to the Court of 
Small Causes and secondly, if the Court 
of Small Causes finds against the defen- 
dant’s plea, the plaint may have to be 
returned for presentation to the proper 


. court for a second time.” 


The same view was affirmed by this Court 
in Vasudev Gopalkrishna Temwaker v. 
The Board of Liquidators, Happy Home 
Co-operative Housing Society, (1964) 3 
SCR 964, The Court held at p. 978: 


“The exclusive jurisdiction of tha 
Court of Small Causes arises only if the. 
person invoking the jurisdiction of the 
Court -alleges that the other party is a 
tenant or a landlord and the question is 
one which is referred to in S, 28. Where 
the person so invoking does not set up 
the claim that the ‘other party is a 
tenant or a landlord the defendant is not 
entitled to displace the jurisdiction of 
the ordinary court by an allegation that 
he stands in that relation qua the other 
and on that ground the Court has no 
jurisdiction to try the suit or proceeding 
or an application.” 


The position, therefore, is even though 
the defendant may plead that he is a 
tenant, the Court must be satisfied that an 
issue whether the defendant is a tenant 
or not arises before it could be referred 


‘for determination by the Tribunal and 


the question of jurisdiction will not be 
decided mainly on the plea of the defen- 
dants, 
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36. The question relating to exclusion 
of the jurisdiction of the Civil Court and 
Bombay Tenancy. and Karnataka Land 
Reforms Act came to be considered in 
later decisions of this Court. In Mus- 
samiya Imam Haider Bax Razvi v. Rabari 
Govindbhai Ratnabhai, (1969) 1 SCR 785: 
(AIR 1969 SC 439) a question arose whe- 
ther a Civil Court has jurisdictior. te 
decide whether the tenant became a 
statutory owner on the “tillers day” and 
whether the tenancy subsisted on the 
relevant dates. The. appellant succeeded 
to the estate consisting of the suit lands 
when he was a minor. The State ‘aov- 
ernment assumed management of the 
estate under the Bombay Court of Wards 
Act, 1905 and appointed the Collecter as 
the manager of the estate. The Collec- 
tor passed an order granting the recuest 
of respondent that the suit: lands were 
required for the purpose for carryinz on 
agriculture, by a Co-operative Society 
and executed a kabuliyat and lease was 
thereby created on 24th August, 1956. 
The prior lease expired on 3lst May, _957 
and the Court of Wards withdrew its 
superintendence on llith May, 1958. 
Under Section 32 of the Act every tenant 
shail be deemed to have become a statu- 
tory owner of the lands on Ist April, 
1957 known as the “tillers’ day”. By an 
amendment of the Act which came into 
force on ist August, 1956, lands teken 
under the management of Court of Wards 
were excluded from the application of 
the Act and, therefore, the Act was not 
applicable to the suit lands between lst 
August, 1956 and llth May, 1958, waren 
the Court of Wards withdrew its superin- 
tendence, 


37. The appellants filed a suit on 
July. 11, 1958 for recovery of possession 
of the suit lands and mesne profits on 
the ground that the lease was fraudu- 
lently obtained by the respondents. ‘The 
respondents contended that they beceme 
statutory owners under the Act and he 
Civil Court had no jurisdiction to try the 
suit. This Court held that on the evi- 
dence adduced the High Court was. right 
in its view that the lease in favour of 
the respondents was not vitiated by 
fraud. As the Act was not applicable 
during the period Ist August, 1956 to 
lith May, 1958 the respondents could not 
have become statutory owners on “he 
‘tillers’ day”, that as the ‘tenancy 


expired on 3ist May, 1957 and as there 
was no subsisting lease on May 11, 1958 
on which the Court of Wards withdrew 


‘Noor Mohd. Khan v, Fakirappa 


(Kailasam J.)  [Prs. 36-38} S.C. 1231 


its superintendence, the respondents 
were not tenants. On a construction of 
S. 70 (b), this Court expressed its view 
that the duty of the Mamlatdar was- to 
decide whether a person is a tenant and 
not to decide whether a person was or 
was not a tenant in the past. Referring 


to the written statement, this Court ob- 
served that only plea set up on behalf 
of the respondents was the plea of 

tenancy on 28th July, 1956 which was | 
the basis of the statutory ownership, 
There was no plea of any intervening 
act or transaction between llth May, 
1958 and 11th July, 1958, the date of the 
suit under which a fresh tenancy was 
created and which was subsisting on the 
date of the suit and thus there was no 
issue which survived for the decision of 


the Mamlatdar under S. 85 (a) of the 


Act and, therefore, the suit ought to 
have been decreed by the Civil Court 
and not referred to the Mamlatdar. 

38. It may be noted that this Court 
affirmed the view of the High Court that 
the lease in favour of the defendant was 
not vitiated by fraud thereby holding 
that the Civil Court had jurisdiction to 
decide whether a lease was vitiated by 
fraud or not. This Court again confirm- 
ed the view of the High Court that the 
defendant had failed to establish that 
they had become statutory owners of the 
land. Having found that the Civil Courts 
have jurisdiction to decide whether the 
issue is vitiated by fraud or not and whe- 
ther the defendant had failed to estab- 
lish that they had become statutory 
owners, this Court proceeded to consider 
the extent of the jurisdiction of the 
Civil Court. It was contended on behalf 
of the defendants that the determina- 
tion of the question whether the lease 
subsisted after lst August, 1956 and it 
subsisted also on May 11, 1958, was not 
within the scope of the jurisdiction of 
the High Court. This Court in reject- 
ing the contention observed that S. 70 (b) 
of the Act imposes duty on the Mamlat- 
dar to decide whether a person is a tenant 
but not whether a person was or was not 
a tenant in the past. To the extent this 
Court held that the section. does not em- 
power the Mamlatdar ta decide the ques- 
tion whether a person was not a tenant 
in the past, is no longer applicable as the 
Section had been amended so as to in- 
clude within the duties of the Mamlat- 


dar to decide whether ‘a person is or was 
in any time in the past, a tenant or a 
protected ‘tenant or a permanent tenant. 
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But the ratio of the decision in the case 
is that the main plea in the suit was of 
statutory ownership and the plea relating 
to the tenancy on the two past dates was 
only subsidiary and the jurisdiction of 
the Civil Court cannot be held to have 


been barred by virtue of provisions of- 


S. 70 of the Act read with S. 85 of the 
Act. Thus it may be seen when the 
guestion for determination was whether 


the defendant was statutory tenant or. 


not, the ‘issue is not within the scope of 
the duties of the Mamlatdar, the subsi- 
diary issue as to whether the defendant 
was a tenant on particular dates, could 
also be decided by the Civil Court. The 
law on this question was stated by this 
Court after referring to the decision in 
Secretary of State v. Mask & Co., 67 Ind 
App 222 : (AIR 1940 PC 105) as follows 3 


“In the written statement, the only 
plea set up on behalf of the respondents 
was the plea of tenancy on July 28, 1956 
which was the basis of statutory owner- 
ship. The High Court found that the 
tenancy was created on August 24, 1956 
and that the tenancy did not subsist on 


May 11, 1958 when there was a- cessation . 


of the management by the Court of 
` Wards. . There was no plea of any inter- 
vening act or transaction between Mey 
41, 1958 and July 11, 1958, the date of 
suit, under which a fresh tenancy was 
created and which was subsisting on the 
date of the suit. There was thus no 
issue which survived for the decision of 


the Mamlatdar under S. 85-A of the Act, 


Therefore, the High Court should have 
decreed the suit and was in error in re- 
ferring the issue whether the respondents 
were tenants of the land on the date of 
suit. to the Mamiatdar, 


“In our opinion there Is nothing in the 
language or context of S. 70 or S. 85 of 
the Act to suggest that the jurisdiction 
of the Civil Court is expressly or 
necessary implication barred with regard 
to question whether the defendants had 
become statutory owners of the land and 
in that connection whether the defen- 
dants have been in the past tenants in 
relation to the land on particular past 
dates.” 


The Court further proceeded to observe 
that the jurisdiction of the Court is not 
barred in considering the question whe- 
ther the provisions of the Act are ap- 
plicable or not applicable to the disputed 
land during the particular period. 


39. The question of the exclusion -of 
the jurisdiction of the Civil Court under 


the Karnataka Land Reforms Act, 1961 
came to be considered by this Court in 
Corporation of City of Bangalore v. B. T. 
Kampanna, (1977) 1 SCR 269: (AIR 1976 
SC 2361). The respondent took the dis- 
puted land on. lease for 5 years from the 
Corporation and continued to hold it un- 
authorisedly after the lease period. He 
filed a suit for permanent injunction 
against interference with his possession. 
The suit was dismissed and an appeal 
Was also rejected. Then the Corpora- 
tion instituted the suit for ‘possession, 
the suit was decreed and respondent was 
directed to deliver possession. On ap- 
peal the High Court remanded the case 
and on revision the respondent applied 
for an amendment of his written state- 
ment claiming protection of the Karnas 
taka Land Reforms Act, 1961, and for 
stay of the suit by the Civil Court and 
for a reference to the Tribunal for de- 
ciding the question whether he was a 
tenant or not. The application was dis< 
missed, but on revision the High Court 
reversed the decision. On the question 
whether S. 107 of the Karnataka Land 
Reforms Act was applicable to the dis- 
puted land, this Court held that the sec- 
tion made it clear that the only provi- 
sion which applies to lands belonging to 
the Corporation is S. 8 and there is no 
dispute that the suit was determined by 
efflux of time and the question whether 
tenant or deemed: to be a tenant does not 
arise because the tenancy came to an 
end and therefore S. 8 is not applicable 
and no question remained to be referred 
for determination by the Tribunal under 
S. 133. In this case the Corporation in- 
stituted a suit claiming possession from 
the respondent contending that the res- 
pondent was a trespasser and claiming 
damages for unauthorised properties, 
The defence of-the respondent was that 
he was a tenant and entitled to protec< 
tion under the Mysore Tenancy Act, 
After remand by the High Court when 
the matter was being heard by the trial 
court, the respondent applied for amend- 
ment of written statement claiming pro- 
tection under the Karnataka Land Re- 
forms Act, 1961, and prayed that the suit 
should be stayed by the Civil Court and 
the matter referred to the Tribunal for 
decision as the: Tribunal was empower- 
ed to decide whether a person is a tenant 
or not. On behalf of the respondent, it 


was contended that the respondent is a 
tenant within the meaning of the word 
“tenant” as defined in S. 2 (34) of the 
Karnataka Land Reforms Act, 1961. This 
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Court held that as S. 107 of the. Act €x- 
empted the application of the provisicms 
of the Act except S. 8 to corporation, the 
question whether the respondent is a 
tenant or deemed to be a tenant does Eot 
at all arise because the tenancy Las 
come to an end. Though the plea of fhe 
defendant was that he was a tenant, tiis 
Court went into the provisions of the £ct 
and found that in the case of Corpora- 
tion only S. 8 is applicable and otter 
provisions were not applicable and as 
the lease belonged to the local author ty 
the respondent cannot claim any protec- 
tion, Repelling the contention on be- 
half of the respondent, that S. 133 of fhe 
Karnataka Land Reforms Act excluced 
the jurisdiction of the Civil Court in 
suits for possession where the defendent 


claimed to be a tenant as utterly unsound’ 


this Court held that S. 133 cannot aprly 
to lands which were held by a person 
on lease from the local authority or 
where the lease had expired and the 
local authority sues for ‘possession, a 
mere statement of the defendant that 3e 
is a tenant would not take away te 
jurisdiction of the Civil Court. The pba 
that the Act is not applicable by tae 
plaintiff has to be decided by the Ci-il 
Court. In doing so the Civil Court cm 
take into account the fact that the lese 
had expired or that the provisions of te 
Act are not applicable to the landlo-d 
concerned. Equally as in the case r2- 
ported in (1969) 1 SCR 785 : (AIR 1939 
SC 439) (supra), the Civil Court can zo 
into the question whether the defendant 
had established that he is a statutory 
owner and in doing so, can determine 
whether the defendant was a tenant cn 
the relevant dates. On a consideraticn 
of the cases referred to above, it is cler 
that it was incumbent on the High Couct 
to decide the several questions that ari e 
for consideration. The plea of the ap- 
pellants that the decisions of the Civil 
Courts directing the Ist respondent ~o 
deliver the possession to the appellart 
have become final and was no moze 


available to him to be raised under tke: 


Karnataka Land Reforms Act also fals 
for decision. Equally, the plea that tre 
questions that arise in the appeals aye 
not within the competence of the Tr- 
bunal, also ought to have been gone int. 
Before referring the issue to the Tr- 
bunal the High Court ought to have core 
to a conclusion that on the facts of tke 


case the issue as to whether the ist res- 
pondent is a tenant has arisen and hs 
to be decided by the Tribunal. 
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40. The High Court ought to have also 
considered whether any restriction on 
the jurisdiction of the. Civil Courts! 
placed under the Act is applicable to 
the High Court also. The judisdictionį 
of the Civil Courts is not entirely barred 
as the Act only provides for reference 
of certain issues for decision before the 
Revenue Tribunal and after receipt of 
the finding on such issues to record a 
judgment on such finding. The appeal 
to the Civil Courts according to the Civil 
P. C. and the jurisdiction of the High 
Court in hearing appeals and revisions 
under certain circumstances have not 
been excluded. 


41. Having expressed my view on the 
jurisdiction of the Civil Courts in pene- 
ral as the question has been pending be- 
fore the Revenue Tribunal when the 
matter was decided by the High Court 
and as it is represented on behalf of the 
appellants that the Revenue. Tribunal 
has found that the Ist respondent is not 
a tenant, I agree with the order mad2 
by my learned brother Untwalia J. 


Order accordingly. 


AIR 1978 SUPREME COURT 1233 
= 1978 CRI L. J. 1101 
(From: Allahabad) 

S. MURTAZA FAZAL ALI AND 
P. N. SHINGHAL, JJ. 


‘Achhey Lal, Appellant v. State” of 
U. P., Respondent. 


Criminal Appeal No. 223 of 1976, D/- 
21-2-1978. 


Penal Code (45 of 1860), Ss. 302, 149, 
147 — Unlawful assembly — Murder — 
Acquittal of all accused except one — 
His conviction under S. 302 read with 
Ss. 149 and 147 — Legality — Decision 
of All H. C. Reversed: 


Where the High Court in appeal acquit- 
ted all accused but one of the offence 
under S., 302 read with S. 149 and S. 147 
but there was no finding by the High 
Court that after the acquittal of those 
accused the unlawful assembly consisted 
of five persons or more, known or un- 
known, identified or unidentified, the 
provisions of Ss. 149 and 147: could not 
be invoked for convicting the sole accu- 


sed. His conviction would be illegal in 


DV/DV/B646/78/DVT 


1234 S.C, 


absence of any individual act assigned to 
him, Decision of All. H, C. Reversed. 
(Paras 1, 2) 


Anno: AIR Comm. Penal Code (2nd 
Edn.), S. 149, N. 5; S, 147, N. 6 S. 302, 
N. 3 (b). 


FAZAL ALI, J.:— This appeal by 
Special Leave is directed against the 
judgment of the Allahabad High Court 
upholding the conviction of the appellant 
Achhey Lal under sections 302/149, 
325/149 and 147 of the Indian Penal Code. 
The detailed narration of the prosecu- 
tion case is contained in the judgments 
of the Courts below and it is not neces- 
sary for us to repeat the same all over 
again particularly when, in our opinion, 
this appeal must succeed on a short point. 
According to tne prosecution as many 
as 15 named persons had taken part in 
the assault on the deceased. Of these 
15 persons, 14 have been acquitted by 
the High Court. but the appeal of Achhey 
Lal was dismissed and conviction and 
sentences awarded by the Sessions Judge 
were upheld. Mr. Goel, appearing for 
the appellant, submitted that in. view of 
the acquittal by the High Court of 14 
named persons, the charge under sec- 
tion 149 I. P. C. must fail because there 
could not be an unlawful assembly where 
the number of persons participating in 
the offence is less than five. In our opin- 
ion the contention raised by the learned 
counsel is well founded and must prevail. 
There is no finding by the High Court 
that after the acquittal of the accused 
the unlawful assembly consisted of five 
persons or more, known or unknown, 
identified or unidentified. In these cir- 
cumstances, therefore, it is absolutely 
clear that on tne facts of the present case 
the provisions of Sections 149 and 147 
I. P. C. cannot be invoked. 


2. For these reasons the appeal is 
allowed. The appellant is acquitted of 
all the charges and he is directed to be 
released forthwith, as no individual act 
has been assigned to him. 


Appeal allowed. 


Janardan v. State of Maharashtra 


A. L. R. 


AIR 1878 SUPREME COURT 1234 
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(From: Bombay)* 


S. MURTAZA FAZAL ALI AND 
P. N. SHINGHAL, JJ.T 


Janardan, Appellant v. The State of 
Mesharashtra, Respondent. 


Criminal Appeal No. 36 of 1972, D/- 
4-4-1978, 


Bombay Prevention of Gambling Act 


(4 of 1887), S. 6 — Assistant Commis- 
sioner of Police — Competent to issue 
search warrant under S. 6 — (Bombay 


General Clauses Act (1 of 1904), S. 17; 
Bombay Police Act (22 of 1951), Ss. 2 (6), 
10, 11). 


An Assistant Commissioner of Police 
is competent to issue search warrant 
under 5. 6 of the Bombay Gambling Act. 
No doubt a perusal of S. 6 of the Gamb- 
ling Act indicates that as the term ‘Com- 
missioner of Police’ has not been defined 
anywhere in the Act it cannot per se 
include an Assistant Commissioner and 
the provisions of the Police Act which 
was passed long after the Gambling Act 
could not be pressed into service. How- 
ever, having regard to the combined 
reading of the provisions of S. 17 of the 
Bombay General Clauses Act and Ss. 2 
(6). 10 and 11 of the Police Act the term 
‘Commissioner of Police’ appearing in 
S. 6 of the Gambling Act would include 
even an Assistant Commissioner who 
was legally and validly assigned the 
pewers, functions and duties of the Com- 
missioner of Police by the State Govern- 
ment under S. 10 (2) of the Police Act. 
As the Bombay General Clauses Act was 
a statute which was passed before the 
Gambling Act came into force, S. 17 of 
the Bombay General Clauses Act could 
be called into aid to interpret the scope 
and ambit of the term ‘Commissioner of 
Police’ as used in S. 6 of the Gambling 
Act. In view of the object of S. 17 of 
the Bombay General Clauses Act it can- 
not be said that the power of assign- 
ment of functions by the Government 
given.to the Commissioner of Police or 
the Assistant Commissioner could be 
exercised only in respect of matters 
covered by the Police Act and not be- 


*‘Criminal Revn. Appin. No. 39 of 1971. 
D/- 8-11-1971 Bom. at Nag.) 
t(Note:— The judgments are printed in 


the order in which they are given in 
the certified copy—Ed.) 
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yond that. Cr. R. A. 39/71, D/- 8-11- 
1971 (Bom. at Nagpur) Affirmed. 
(Paras 7, 10, 11, 18, 19) 
M/s. S. K. Mehta and K. R. Nagaraja, 
Advocates, for Appellant; Mr. M. C. 
Bhandare, Sr. Advocate (Mr. M. N. 
Shroff, Advocate with him), for Respon< 
dent. . 
FAZAL ALI, J.:— This appeal by 
certificate granted by the Bombay High 
Court raises an interesting question of 
law as to the ambit, scope and interpre- 
tation of Section 6 of the Bombay Fre- 
vention of Gambling Act, 1887 (Act 
No. IV of 1887) (hereinafter referred to 
as the Gambling Act) read with the 
Bombay Police Act, 1951 (hereinafter re- 
ferred to as the Police Act). 


2. The appellant along with otkers 
was convicted under Section 4 of he 
Gambling Act and sentenced to rigorous 
imprisonment for two months and a cine 
of Rs. 400/- or in default to suffer rigo- 
rous imprisonment for one month. He 
was also convicted under Section 5 of 
the Gambling Act and sentenced to 
7 days rigorous imprisonment and a fine 
of Rs. 50/-. 16 accused besides the ap- 
pellant were. convicted but the appellant 
alone filed a revision before the High 
Court and an appeal to this Court by 
obtaining a certificate from the Egh 
Court. 


3. The facts of the case are not in 
dispute and counsel for the appellant nas 
not raised any question relating to lhe 
merits of the case. In fact, all the three 
courts have concurrently found that the 
offence against the appellant has ‘been 
established beyond any doubt and in view 
of the concurrent finding of facts by he 
courts below there is no question of 
arguing the case on merits. 


4. One of the important points of law 
which was urged before the High Court 
as also before this Court was that the 
search warrant issued by the Assistent 
Commissioner which formed the basis of 
the conviction of the appellant was 
legally invalid, and, therefore, the con- 
viction was not sustainable in law. It 
was also argued before the High Court 
that the search warrant did not contzin 
a full and complete description of fhe 
hut where the game was being played 
but the High Court has rightly repell2d 
this contention on the ground that fhe 
search warrant contained full description 
ofthe place and this finding was not 
assailed before us also. 


5. Thus, the entire case turns upon 
the validity of the search warrant issued 
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by the Assistant Commissioner. In this 
connection, it was submitted before us 
that under Section 6 of the Gambling Act 
it was lawful for the Commissioner of 
Police to issue a search warrant but in 
the instant case admittedly the search 
warrant was not issued by the Com- 
missioner of Police ‘but by the Assistant 
Commissioner. It was contended that as 
the Commissioner of Police has not been 
defined in the Gambling Act so as to 
include an Assistant Commissioner any 
warrant issued by the Assistant Commis- 
sioner was legally invalid and could not 
be acted upon. The High Court appears 
to have met this argument on the ground 
that under the provisions of the Police 
Act the term ‘Commissioner of Police’ 
includes an Assistant Commissioner, and, 
therefore, the provisions of Section 6 of 
the Gambling Act were fully complied 
with inasmuch as the words ‘Commis- 
sioner of Police’ would include an Assist- 
ant Commissioner also. 


6. Learned counsel for the appellant 
however submitted that the view taken 
by the High Court is legally erroneous 
because the definition of the term ‘Com- 
missioner of Police’ in the Police Act 
could not be imported into Section 6 of 
the Gambling Act. First, the term ‘Com- 
missioner of Police’ was not defined in 
the Gambling Act and, secondly, the 
Gambling Act was passed long before 
the Police Act came into force. In our 
Opinion, the argument put forward by 
learned counsel for the appellant merits 
serious consideration. It is no doubt 
true that the Gambling Act does not at 
all contain any definition of the words 
‘Commissioner of Police’. In this con- 
nection, the relevant part of Sec. 6 
of the Gambling Act runs thus :— 


“It shall be lawful for the Commis- 
sioner of Police in the City of Bombay, 
and elsewhere for any Magistrate of the 
First Class or any District Superinten- 
dent of Police or for any Assistant Su- 
perintendent empowered by Government 
in this behalf, upon any complaint made 
before him on oath, that there is reason 
to suspect any house, room or place to 
be used as common gaming-house, and 
upon satisfying himself after such en- 
quiry as he may think necessary that 
there are good grounds for such suspi- 
cion, to give authority, by special war- 
rant under his hand when in his discre- 
tion he shall think fit, to any Inspector, 


or other superior officer of Police. of 
not less rank than a chief constable...... ie 
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7- It would be seen from a perusal 
of Section 6 of the Gambling Act that as 
the. term ‘Commissioner of Police’ has 
not been defined anywhere in the Act it 
cannot per se include an Assistant Com- 
missioner and the provisions of the 
Police Act which was passed long after 
the Gambling Act could not be pressed 
into service, uniess there was some other 
Act which could make the provisions of 
the Police Act applicable to the Gamb- 
ling Act. Prima facie, therefore, the 
contention of the appellant seems to be 
tenable. Our attention has however 
been drawn to the Bombay General Clau- 
ses Act of 1886 as amended by Act I 
of 1904 which doubtless was an Act pass- 
ed before the coming into force of the 
Gambling Act. Section 17 of the Bom- 
bay General Clauses Act which remained 
unamended even after the Amendment 
Act of 1904 runs thus :— 


“17 (1) In any Bombay Act made 
aiter the commencement of this Act it 
shall be sufficient for the purpose of 
indicating the application of a law to 
every person ar number of persons for 
the time being executing the functions of 
an office. to mention the official title of 
the officer at present executing the func- 
tions, or that of the officer by whom the 
functions are commonly executed.” . 


8. Analysing this definition it would 
appear that any official title of the offi- 
cer mentioned in any Act made after the 
General Clauses Act would deem by 
fiction of law to include any such offi- 
cial title referred to in any Act passed 
after the General Clauses Act. 


9. Furthermore, not only the official 
title but even the functions executed by 
the said officer would also be deemed 
to have been exercised by the officer 
designated in the subsequent Act. The 
combined effect, therefore, of Section 6 
of the Gambling Act and Section 17 {1) 
of the Genera! Clauses Act would be 
that the term ‘Commissioner of Police’ 
would include all officers who are exe- 
cuting or performing the functions of 
the Commissioner of Police as defined or 
authorised under the latter Act, namely, 
the Police Act. It would thus be seen 
that sub-section (6) of Section 2 of the 
Police Act clearly mentions that the 
term ‘Commissioner of Police’ would in- 
clude an Assistant Commissioner. Thus 
sub-section (6) runs thus: 

“2. In this Act, unless there is any- 
thing repugnant in the subject or con- 
text: ! 
x x x 


A. L R. 
(0). sesiwesseces A Commissioner of Police 
including an Additional Commissioner of 
Police, A Deputy Inspector General of 
Police (including the Director of Police 
Wireless and Deputy Inspector General 
of Police appointed under Section 8-A), 
a Deputy Commissioner of Police and 
Assistant Commissioner of Police...” 
Section 11 of the Police Act runs thus: 


"11 (1} The State Government may 
appoint for any area for which a Com- 
missioner of Police has been appointed 
under Section 7 such number of Assist- 
ant Commissioners of Police as it may 
think expedient. 

(2) An Assistant Commissioner ap- 
pointed under sub-section (1) shall exer- 
cise such powers and perform such duties 
and functions as can be exercised or 
performed under the provisions of this 
Act or any other law for the time being 
in force or as are assigned to him by 
the Commissioner under the general or 
special orders of the State Government.” 
A perusal of Section 1I of the Police Act 
leads to the inescapable conclusion that 
an Assistant Commissioner appointed 
under sub-section (1) is to perform such 
duties and functions as can be exercised 
under the Act or any other law for the 
time being in force, which undoubtedly 
includes the Gambling Act which was a 
law in force at the time when the Police 
Act was passed. Apart from this the 
Assistant Commissioner could also per~ 
form those functions which could be 
assigned to him by the Commissioner 
under the general or special orders of 
the State Government. The provisions . 
for assignment of powers by the Govern- 
ment to the Commissioner are contained 
in Section 10 (2) of the Police Act which 
runs thus: 


*10 (2) Every such Deputy Commis- 
sioner shall, under the orders of the 
Commissioner, exercise and perform any 
of the powers, functions and duties of 
the Commissioner to be exercised or 
performed by him under the provisions 
of this Act or any other law for the time 
being in force in accordance with the 
general or special orders of the State 
Government made in this behalf.” 


10. The High Court has found as a 
fact that there was a notification by the 
State Government dated 10th March, 
196” by which all the Assistant Commis- 
sioners of Police including that of Nag- 
pur were conferred powers and functions 
of the Commissioner of Police. Thus, in 
the instant case at the time when the 
offence was committed two things had 
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happened: (1) that in Nagpur where the 
offence had taken place there was a 
Commissioner of Police, and (2) that the 
Commissioner of Police had been conf+r- 
red the power by the Government Ncti- 
fication to assign his functions, powers 
and duties to the Assistant Commission=r, 


In these circumstances, therefore, we do 


not find any difficulty in accepting the 
contention of the respondent that having 
regard to the combined reading of fhe 
provisions of Section 17 of the Gene-al 
Clauses Act and the Police Act the tem 
‘Commissioner of Police’ appearing ‘in 
Section 6 of the Gambling Act would n- 
clude even an Assistant Commissiorer 
who was legally and validly assigned fhe 
powers, functions and duties of fhe 
Commissioner of Police by the Stzte 
Government under Section 10 (2) of the 
Police Act. As the General Clauses £ct 
was a statute which was passed befcre 
the Gambling Act came into force, Sec- 
tion 17 of the General Clauses Act could 
be called into aid to interpret the secpe 
and ambit of the term ‘Commissioner of 


Police’ as used in Section 6 of the Gand- 


ling Act. 


11. Learned counsel for the appellent 
however submitted that the power of 
assignment of functions by the Gover-~< 
ment given to the Commissioner of 
Police or the Assistant Commissior=r 
could be exercised only in respect of 
matters covered by the Police Act aad 
not beyond that. I am however unakle 
to agree with this contention which com- 
pletely overlooks the avowed object, of 
Section 17 of the General Clauses Act 
which has been passed to resolve such 
anomalies and it is not possible to co- 
strue the provisions of the Police. Act 
in complete isolation by ignoring tae 
provisions of the General Clauses Act 
which undoubtedly apply to the facts aad 
circumstances of the present case. For 
these reasons, therefore. the second con- 
tention put forward by the appellant ato 
fails. 


12. I am, therefore, satisfied that tie 
conviction of the appellant does not 
suffer from. any infirmity but having 
regard to the fact that the offence tok 
place more than 10 years hereinbefo-e 
I feel that the interests of justice do not 
require that the appellant should be seat 
back to jail. I would, therefore, whi.e 
upholding the conviction of the appellant 
under Sections 4 and 5 of the Gamblit g 
Act reduce the sentence of imprisonment 
to the period already served maintainirg 
the sentence of fine awarded under boh 
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the counts, namely, Sections 4 and 5 of 
the Gambling Act. With this modifica- - 
tion only the appeal is dismissed. 

SHINGHAL, J.:— 13. While I agree 
with the conclusion arrived at by my 
brother Fazal Ali, I would like to state 
my reasons for the same. . 

14. This appeal by a certificate of the 
Bombay High Court is directed against 
its judgment dated November 8, 197], 
by which it dismissed the petition for 
revising the appellate judgment of the 
Additional Sessions Judge of Nagpur up- 
holding the conviction of the revision 
petitioners. The trial court convicted 
appellant Janardhan ‘of an offence under 
Section 4 of the Bombay Prevention of 
Gambling Act, 1887, hereinafter referred 
to as the Act, and sentenced him to 
rigorous imprisonment for two months 
and a fine of Rs. 400/-, or in default of 
payment of fine to undergo further 
rigorous imprisonment for one month. 
The remaining accused (except accused 
No. 15) were convicted of an offence 
under Section 5 of the Act, and were 
sentenced to rigorous imprisonment for 
7 days and‘a fine of Rs. 50/- each. This 
appeal relates to appellant Janardhan. 


15. It was alleged against the appel- 
lant that he was keeping a common 
gaming house in a hut in Nagpur which 
was in his occupation, The Assistant 
Commissioner of Police issued a special 
warrant of entry and search under S. 6 
of the Act on December 25, 1967, which 
was valid up to December 31, 1967, em- 
powering the Police Inspector to enter 
and search the appellant’s hut as it was 
suspected to be used as common gaming 
house. This was done by the Police Ins- 
pector on December 27, 1967, when he 
found that the other accused were in- 
dulging in gaming and the appellant was 
accepting the nal. They. were accord- 
ingly apprehended and were challaned 
and convicted as aforesaid. 


16. It has been argued before us that 
the special warrant under Sec. 6 of the 
Act, referred to above, could be issued 
only by the Commissioner of Police, and 
not by the Assistant Commissioner of 
Police, so that the warrant under which 
the entry and the search were made in 
the appellant’s hut was unauthorised and 
invalid and that the High Court erred in 
taking a contrary view. 


17. Section 6 (1) (i) of the Act with 
Which we are concerned in this case 
provides for entry and search in gaming 
houses, inter alia, by the following 
Police Officers,— 
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“6 (1) @ in any area for which a 
Commissioner of Police has been appoint- 
ed not below the rank of a Sub-Inspector 
and either empowered by general order 
in writing or authorised in each case by 
special warrant issued by the Commis- 
sioner of Police......... i ss 


The expression “Commissioner of Police” 
has however nct been defined in the Act, 


18. The Bombay General Clauses Act, 
1904, does not also define the expression 
“Commissioner of Police.’ Section 17 of 
that Act appears under the rubric “Po- 
wers and Functionaries” and reads as 
follows,—~ : 


“17 (1) In any Bombay Act or Maha- 
rashtra Act made after the commence- 
ment of this Act it shall be sufficient 
for the purpose of indicating the appli- 
cation of a law to every person or num- 
ber of persons for the time being exe- 
cuting the functions of an officer to 
mention the official title of the officer 
at present executing the functions, or 
that of the officer by whom the func- 
tions are commonly executed.” 
Sub-section (2) of the section specifically 
provides that the section applies also to 
all Bombay Acts made before the com- 
mencement of the Bombay General 
Clauses Act, 1904. It would therefore 
follow that Section 17 (1) is applicable 
to the present controversies. Under sub- 
section (1) of Section 17 it was therefore 
sufficient for the purpose of indicating 
the application of a law to every person 
‘for the time being executing the func- 
tions of an office” to mention the official 
title of the officer “at present executing 
the functions.” Accordingly it was suffi- 
cient to mention the “Commissioner of 
Police” by his official title for purposes 
of Section 6 of the Act as he was the 
functionary -who was executing the func- 
tions referred to in the section at the 
time when the Act came into force. As 
Section 17 of the Bombay General Clau- 
ses Act deals with the substitution of 
functionaries, it enabled that functionary 
to discharge the functions of the Com- 
missioner of Police under Section 6 (1) 
of the Act who was “for the time being 
executing the functions” of that office. 
In other words, as it was the Commis- 
sioner of Police who had the authority 
to issue the special warrant under Sec- 
tion 6 (1) of the Act when it came into 
force, it would be permissible for the 
Assistant Commissioner of Police to be 
substituted for that functionary if it 
could be shown that it was he who was 
executing the functions of the Commis- 
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sioner of Police on the date of issue of 
the special warrant referred to above 
Le. on December 25, 1967, 


19. It remains for consideration whe- 
ther the Assistant Commissioner of 
Police could be said to be executing the 
functions of the Commissioner of Police 
under Section 6 (1) of the Act at the 
time when he issued the special warrant. 
Reference in this connection may be 
made to Section 11 (2) of the Bombay 


Police Act, 1951, which provides as 
follows, — 
“11 (2). An Assistant Commissioner 


appointed under sub-section (1) shall 
exercise such powers and perform such 
duties and functions as can be exercised 
or performed under the provisions of 
this Act or any other law for the time 
being in force or as are assigned to him 
by the Commissioner under the General 
or Special orders of the State Govern- 
ment.” 


It was therefore permissible for the 
Assistant Commissioner of Police not 
only to exercise such powers and per- 
form such duties and functions as he 
could, in terms, exercise or perform 
under the provisions of the Bombay 
Police Act, or any other law for the time 
being in force, but also the duties and 
functions assigned to him by the Com- 
missioner of Police under the general or 
special orders of the State Government. 
The High Court has taken note in this 
connection of the State Government 
Order No. APO-2463-C-2896-(I11)-(E)-V, 
dated March 10, 1967, which empowered 
all Commissioners of Police to assign to 
thə Assistant Commissioners of Police 
working under them any of their powers, 
duties and functions not only under the 
provisions of the Bombay Police Act, 
1961, but also under any other law for 
the time being in force. The existence 
of such an order has not in fact been 
challenged before us. The Assistant 
Commissioner of Police was therefore 
the functionary who could, by virtue of 
Section 17 of the Bombay General 
Clauses Act, discharge the functions of 
the Commissioner of Police under Sec- 
tion 6 (1) of the Act in the matter of 
issuing a special warrant like the one issu- 
ed in the present case. It is also not 
disputed that the Commissioner of Police 


‘issued Order No. 2036 dated September 


19, 1967, authorising all Assistant Com- 
missioners of Police working under him 
to issue search warrants under Section 6 
of the Act to any Police Officer working 


1978 


under them not below the rank oœ: a 
Sub-Inspector of Police. As has b-en 
shown, this was legally permissible, znd 
it is futile to contend that the Hgh 
Court erred in rejecting the appellaat’s 
contention to the contrary. 


20. It however appears that in a 
matter like this, when a period of more 
than 7 years has gone by since the ip- 
pellant’s conviction, it would not be 
necessary to send him back to prion. 
While therefore the appellant’s conric- 
tion is upheld, the sentence is reducec to 
the imprisonment already undergone by 
him without, however, making any 
change in the sentence of fine and che 
imprisonment which has been orderec in 
default of its payment. With this mcdi- 
fication the appeal fails and is dismissed. 

Appeal dismisced. 
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Hindu Succession Act (1956), S. 6, Fro- 
viso and Explanation 1 — Widow’s irte- 
rest in coparcenary property — Determi- 
nation — Mode. 


1828 of 1975, D/- 


The widow’s share in coparcenary pro- 
perty must be ascertained by adding zhe 
share to which she is entitled af a 
notional partition during her husbard’s 
lifetime and the share which she would 
get in her husband’s interest upon his 
death. First Appeal No. 524 of 1966, D/- 
19-3-1975 (Bom), Affirmed. ` (Para 4) 


In order to ascertain the share of heirs 
in the property of a deceased coparceer 
it is necessary in the very nature of 
things, and as the very first step, to as- 
certain the share of the deceased in zhe 
coparcenary property. For, by dcng 
that alone can one determine the ext=nt 
of the claimant’s share. Explanatior 1 
to S. 6 resorts to the simple expedient, an- 
doubtedly fictional, that the interest cŒ a 
Hindu Mitakshara coparcener “shall be 


*(First Appeal No. 524 of 1966, D/- 1¢-3- 
1975 (Bom)). 
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deemed to be” the share in the property 
that would have been allotted to him if 
a partition of that property had taken 
place immediately before his death. What 
is therefore required to be assumed is 
that a partition had in fact taken place 
between the deceased and his coparce- 
ners immediately before his death. That 
assumption, once made, is irrevocable. 
In other words,. the assumption having 
been made oncé for the purpose of as- 
certaining the share of the deceased in 
the coparcenary property, one cannot go 
back on that assumption and ascertain 
the share of the heirs without reference 
to it. The assumption which the statute 
requires to be made that a partition had 
in fact taken place must permeate the 
entire process of ascertainment of the 
ultimate share of the heirs, through all 
its stages. To make the assumption at 
the inititial stage for the limited purpose 
of ascertaining the share of the deceased 
and then to ignore it for calculating the 
quantum of the share of the heirs is 
truly to permit one’s imagination to 
boggle. All the consequences which flow 
from a real partition have to be logically 
worked out, which means that the share 
of the heirs must be ascertained on the 
basis that they had separated from one 
another and had received a share in the 
partition which had taken place during 
the lifetime of the deceased. The allot- 
ment of this share is not a processual 
step devised merely for the purpose of 
working out some other conclusion. It 
has to be treated and accepted as a con- 
crete reality, something that cannot be 
recalled just as a share allotted to a 
coparcener in an actual partition cannot 
generally be recalled. The inevitable 
corollary of this position is that the heir 
will get his or her share in the interest 
which the deceased had in the coparce- 
nary property at the time of his death, 
in addition to the share which he or she 
received or must be deemed to have re- 
ceived in the notional partition. 

(Para 13) 


Anno: AIR Manual (3rd Edn.), Hindu 
Succession Act, S. 6, N. 1. 


Cases Referred: Chronological Paras 
AIR 1975 Bom 257 (FB) 45 
AIR 1974 Guj 23 15 
AIR 1967 Ori 194 15 


ATR 1966 Bom 169: 68 Bom LR 74 4,15 


AIR 1964 Bom 263 : 66 Bom LR 351 3, 
4, 10, 15 

1959 Supp (1) SCR 394 
12 


AIR 1959 SC 352 : 


Gurupad v. Hirabai (Chandrachud C. J.) 


~ 
. 


4240 S.C. [Prs,-1-5] ALR. . 
4952 AC 109: (1951) 2 All ER 587, East question of a fresh partition. That, in 
©- End Dwellings Co. v. Finsbury short, is the case of defendant 1. 
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Mr. R. B. Datar, Advocate, for Appel- 
` Tant; Mr. V. N. Ganpule and Mrs. V. D. 
Khanna, Advocates, for Respondents. 


CHANDRACHUD, C. J.:— It will be 
easier, with the help of the following 
pedigree, to understand the point. in- 
volved in this appeal: 


KHANDAPPA SANGAPPA MAGDUM 
ERRER (Plaintiff) 


| i | | 
Gurupad Biyawwa Bhagi- Dhandu- rata 
(Deft. L} (Deft. 3) rathibai bai (Deft. 2) 
(Deft. 4) (Deft. 5) 


Khandappa died on June 27, 1960 leaving 
him surviving his wife Hirabai, who is 
the plaintiff, two sons Gurupad and Shiv- 
pad, who are defendants 1 and 2 respec- 
tively, and three. daughters, defendants 3 
to 5. On November 6, 1962 Hirabai filed 
Special Civil Suit No. 26 of 1963 in the 
court of the Jcint Civil Judge, Senior 
Division, Sangli for partition -and sepa- 
rate possession of a 7/24th share in two 
houses, land, two shops and movables on 
the basis that these properties belonged 
to the joint family consisting of her hus- 
band, herself and their two sons. If a 
partition were to take place during 
Khandappa’s lifetime between himself 
and his two sons, the plaintiff would 
have got a 1/4th share in the joint family 
properties, the other three getting a 1/4th 
Share each. Khandappa’s 1/4th share 
would devolve upon his death on six 
sharers: the plaintiff and her five 
children, each having a 1/24th share 
therein. Adding 1/4th and 1/24th, the 
plaintiff claims a 7/24th share in the joint 
family properties. 
plaintiff's case. 


2. Defendants 2 to 5 
‘plaintiff's claim. the suit having been 
contested by defendant 1, Gurupad, only. 
He contended that the suit properties did 
not belong to the joint family, that they 
were Khandappa’s self-acquisitions and 
that, on the date of Khandappa’s death 
in 1960 there was no joint family in 
existence, He alleged that Khandappa 
had effected a partition of the suit pro- 
perties between himself and his two sons 
in December 1952 and December 1954 
and that, by a family arrangement dated 
March 31, 1955 he had given directions 
for disposal of the share which was 
reserved by him for himself in the ear- 
lier partitions. There was, therefore, no 


That, in short, is the 


admitted the 


3. The trial court by its judgment 
dated July 13, 1965 rejected defendant 
Ts case that the properties were 
Khandappe’s self-acquisitions and that 
he had partitioned them during his life- 
time. Upon that. finding the plaintiff 
became indisputably entitled to a share 
in the joint family properties ‘but, fol- 
lowing the judgment of the Bombay 
High Court in Shiramabai v. Kalgonda, 
66 Bom LR 351: (AIR 1964 Bom 263) 
the learned trial Judge limited that 
share to 1/24th, refusing to add 1/4th 
and 1/24th together. As against that 
decree, defendant 1 filed first appeal 
No. 524 of 1966 in the Bombay High 
Court, while the plaintiff filed cross- 
objections. By a judgment dated March 
19, 1975 a Division Bench of the High 
Court dismissed defendant 1's appeal 
and allowed the plaintiff’s cross-objec- 
tions by holding that the suit proper~ 
ties belonged to the joint family, that 
there was no prior partition and: that 
the plaintiff is entitled to a 7/24th share, 
Defendant T has filed this appeal against 
sie High Court’s judgment by special 
eave. 


4, Another Division Bench of the 
Bombay High Court in Rangubai Lalji 
v. Laxman Lalji, 68 Bom LR 74: (AIR 
1966 Bom 169) had already reconsidered 
and dissented from the earlier Division 
Bench judgment in Shiramabaj Bhim- 
gonda, (AIR 1964 Bom 263). In these 
two cases, the judgment of the Bench 
was delivered by the same learned 
Judge, Patel J. On further considera- 
tion the learned Judge felt that 
Shiramabai was not fully argued and 
was incorrectly decided and that on a 
true view of law, the widow’s share 
must be ascertained by adding the share 
to which she is entitled at a notional par- 
tition during her husband’s lifetime and 
the share which she would get in her 
husband’s interest upon his death. In 
the judgment under appeal, the High 
Court has based itself on the judgment 
in Rangubai Lalji endorsing indirectly 
the view that Shiramabai was incorrect- 
ly decided, 


5. Since the view of the High Court 
that the suit properties belonged to the 


Joint family and that there was no prior | 


partition is well-founded and is not 
seriously disputed, the decision of this 
appeal rests on the interpretation of 
Explanation 1 to S. 6 of the: Hindu Suc- 
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cession’ Act (30 of 1956). 
reads thus: 

“6. When a male Hindu dies after tte 
commencement of this Act, having at 
the time of his death an interest in a 
mitakshara coparcenary property, his 
interest in the property shall devolve ty 
survivorship upon the surviving .mem~ 
bers of the coparcenary and not in ac- 
cordance with this Acts: 

Provided that, if the deceased hed 
left him surviving a female relative 
specified in Class I of the Schedule or a 
male relative specified in that class who 
claims through such female relative, 
the interest of the deceased in the mitak- 
shara coparcenary property shall də- 
volve by testamentary or intestate su2- 
cession, as the case may be, under this 
Act and not by survivorship, 

Explanation 1.— For the purposes of 
this section, the interest of a Hincu 
mitakshara coparcener shall be deemed 
to be the share in the property that 
would have been allotted to him if a 
partition of the property had taken place 
immediately before his death, irrespec- 
tive of whether he was entitled to claim 
partition or not. 


That secticn 


Explanation 2.— Nothing contained in 
the proviso to this section shall be con- 
strued as enabling a person who has 
separated himself from the coparcenary 
before the death of the deceased or ary 
of his heirs to claim on intestacy a share 
in the interest referred to therein.” 


6. The Hindu Succession Act care 
into force on June 17, 1956. Khandapra 
having died after the commencement of 
that Act, to wit in 1960, and since he hed 
at the time of his death an interest m 
mitakshara coparcenary property, the 
pre-conditions of S. 6 are satisfied and 
that section is squarely attracted. Ey 
the application of the normal rule pre- 
scribed by that section, Khandappa’s ir:- 
terest in the coparcenary property woud 
devolve by survivorship upon the surviv- 
ing members of the coparcenary and not 
in accordance with the provisions of the 
Act. But, since the widow and daughter 
are amongst the female relatives speci- 
fied in Class I of the Schedule to the 
Act and Khandappa died leaving behind 
a widow and daughters, the proviso to 
S. 6 comes into play and the normal rule 
is excluded. Khandappa’s interest in the 
ecoparcenary property .would therefore 
devolve, according to the proviso, by 
intestate succession under the Act and 
not by survivorship. Testamentary suc- 
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cession is out of question as the. deceased 
had not made a testamentary disposition 
though, under the explanation to S. 30 of 
the Act, the interest of a male Hindu in 
mitakshara coparcenary property is cap- 
able of being disposed of by a will or 
other testamentary disposition, 


7. There is thus no dispute that the 
normal rule provided for by S. 6 does not 
apply, that the proviso to that section is 
attracted and that the decision of the 
appeal must turn on the meaning to be 
given to Explanation 1 of S. 6. The 


interpretation of that Explanation is the ' 


subject-matter of acute controversy be- 
tween the parties, 


8. Before considering the implications 
of Explanation 1, it is necessary to re- 
member that what S. 6 deals with is de- 
volution of the interest which a male 


Hindu has in a mitakshara coparcenary . 


property at the time of his death. . Since 
Explanation 1 is intended to be explana- 
tory of the provisions contained in the 
section, what the Explanation provides 
has to be correlated to the subject-matter 
which the section itself deals with. In 
the instant case the plaintiff’s suit, based 
as it is on the provisions of S. 6, is essen- 
tially a claim to obtain a share in the 
interest which her husband had at the 
time of his death in the coparcenary 
property. Two things become necessary 
to determine for the purpose of giving 
relief to the plaintiff: One, her share in 
her husband’s share and two, her hus- 
band’s own share in the coparcenary 
property. The proviso to S..6 contains 
the formula for fixing the share of the 
claimant while Explanation 1 contains a 
formula for deducing the share of the 
deceased. The plaintiff’s share, by the 
application of the proviso, has to be de- 
termined according to the terms of the 
testamentary instrument, if any, made 
by the deceased and since there is none 
in the instant case, by the application of 
the rules of intestate succession contain- 
ed in Ss. 8, 9 and 10 of the Hindu Suc- 
cession Act. The deceased Khandappa 
died leaving behind him two sons, three 
daughters and a widow. The son, 
daughter and widow -are mentioned as 
heirs in Class I of the Schedule and 
therefore, by reason of the provisions of 
S. 8 (a) read with the Ist clause of S. 9, 
they take simultaneously and to the ex- 
clusion of other heirs. As between them 
the two sons, the three daughters and 
the widow will take equally, each having. 
one share in the deceased’s property 
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under S. 10 read with Rr. 1 and 2 of that 
section. Thus, whatever be the share of 
the deceased in the coparcenary property, 
since there are six sharers in that pro- 
perty each having an equal share, the 
plaintiff’s share therein will be ~/6th, 


9. The next step, equally important 
though not equally easy to work out, is 
to find out the share which the deceased 
had in the ecoparcenary property because 
after all, the plaintiff has a 1/6th interest 
in that share. Explanation 1 which con- 
tains the formula for determining the 
share of the deceased creates a fiction by 
providing that the interest of a Hindu 
mitakshara coparcener shall be deemed 
to be the share in the property that 
would have been allotted to him if a 
partition of the property hed taken 
place immediately before his death. One 
must, therefore, imagine a state of 
affairs in which a little prior to Khand- 
appa’s death, a partition of the coparce- 
nary property was effected between him 
and other members of the coparcenary. 
Though the plaintiff, not being a coparce- 
ner, was not entitled to defnand parti- 
tion yet, if a partition were to take place 
between her husband and his “wo sons, 
. she would be entitled to receive a share 
equal to that of a son. (see Mulla’s Hindu 
Law, Fourteenth Edition, peage 403, 
para 315). In a partition between Khand- 
appa and his two sons, there would be 
four sharers in the coparcenary property, 
the fourth being Khandappa’s wife, the 
plaintiff. Khandappa would hawe there- 
fore got a 1/4th share in the coparcenary 
property on the hypothesis of a partition 
between himself and his sons. 


10. Two things are thus clear: One, 
that in a partition of the coparcenary pro- 
perty Khandappa would have obtained a 
1/4th share and two, that the shere of the 
plaintiff in the 1/4th share is 16th, that 
is to say, 1/24th. So far there is no diffi- 
culty. The question which poses a some- 
what difficult problem is whether the 
plaintiffs share in the coparcenary pro- 
perty is only 1/24th or whether :t is 1/4th 
plus 1/24th, that is to say, 7/2cth. The 
learned trial Judge, relying upon the de- 
cision in Shiramabai (AIR 1964 Bom 263) 
which was later overruled by zhe Bom- 
bay High Court, accepted the former con- 
tention while the High Court. accepted 
the latter. The question is which of 
these two views is to be preferred. 


11. We see no justification for limit- 
ing the plaintiff share to 1/24th by ignor- 
ing the 1/4th share which she would 
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have obtained had there been a partition 
during her husband’s lifetime between 
him and his two sons. We think that 
in overlooking that 1/4th share, one un- 
wittingly permits one’s imagination te 
boggle under the oppression of the 
reality that there was in fact no. parti- 
tion between the plaintiffs husband and 
his sons. Whether a partition had ac- 
tually taken place between the plain- 
tiffs husband and his sons is beside the 
point for the purposes of Explanation 1, 
That Explanation compels the assump- 
tion of a fiction that in fact “a partition 
of the property had taken place’, the 
point of time of the partition being the 
one immediately before the death of the 
person in whose property the heirs 
claim a share, 


12. The fiction created by Explana~ 
tion Y has to be given its due and full 
effect as the fiction created by S. 18-A 
(9) (b) of the Indian Income-tax Act, 
1922, was given by this Court in Commr. 
of Income-tax, Delhi v. S. Teja Singh, 
1959 Supp (1) SCR 394: (AIR 1959 SC 
352). It was held in that case that the 
fiction that the failure_to send an esti- 
mate of tax on income under S. 18-A (3) 
is to be deemed to be a failure to send a 
return, necessarily involves the fiction 
that a notice had been issued to the as- 
sessee under S, 22 and that he had failed 
to comply with it. In an important as~- 
pect, the case before us is stronger in 
the matter of working out the fiction be-~ 
cause in Teja Singh’s case, a missing 
step had to be supplied which was not 
provided for by S. 18-A (9) (b), namely, 
the issuance of a notice under S. 22 and 
the failure to comply with that notice. 
Section 18-A (9) (b) stopped at creating 
the fiction that when a person fails to 
send an estimate of tax on his income 
under S. 18-A (3) he shall be deemed to 
have failed to furnish a return of his 
income. The section did not provide 
further that in the circumstances therein 
stated, a notice under S. 22 shall be deem~ 
ed to have been issued and the notice 
shall be deemed not to have been com- 
plied with. These latter assumptions in 
regard to the issuance of the notice under 
S. 22 and its non-compliance had to be 
made for the purpose of giving due and 
full effect to the fiction created by Sec- 
tion 18-A (9) (b). In our case it is not 
necessary, for the purposes of working 
out the fiction, to assume and supply a 
missing link which is really what was 
meant by Lord Asquith in his famous 
passage in East End Dwellings Co, Ltd. 
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v. Finsbury Borough Council, 1952 AC 
109 (132). He said: If you are bidden to 
treat an imaginary state of affairs as real, 
you must also imagine as real the conse- 
quences and incidents which, if the puta-= 
tive state of affairs had in fact existad, 
must inevitably have flowed from or ac= 
companied it; and if the statute says that 
you must imagine a certain state of 
affairs, it cannot be interpreted to mean 
that having done so, you must cause or 
permit your imagination to boggle when 
it comes to the inevitable corollaries of 
that state of affairs. 


13. In order to ascertain the share 
of heirs in the property of a deceased 
coparcener it is necessary in the very 
nature of things, and as the very first 
step, to ascertain the share of the decea-~ 
sed in the coparcenary property. Far, 
by doing that alone can one determine 
the extent of the claimant’s share. Ex- 
planation 1 to S. 6 resorts to the simple 
expedient, undoubtedly fictional, that the 
interest of a Hindu Mitakshara copar- 
cener “shall be deemed to be” the share 
in the property that. would have been 
allotted to him if a partition of that 
property: had taken place immediately 
before his death. What is therefore re- 
quired to be assumed is that a parti- 
tion had in fact taken place between 
the deceased and his coparceners imme- 
diately before his death. That assump- 
tion, once made, is irrevocable. In 
other words, the assumption having been 
made once for the purpose of ascertain- 
ing the share of the deceased in the 
coparcenary property, one cannot go 
back on that assumption and ascertain 
the share of the heirs without referer.ce 
fo it. The assumption which the statute 
requires to be made that a partition had 
in fact taken place must permeate the 
entire process of ascertainment of the 
ultimate share- of the heirs, through all 
its stages. To make the assumption at 
the initial stage for the limited purpose 
of ascertaining the share of the deceased 
and then to ignore it for calculating the 
quantum of the share of the heirs is 
truly to permit one’s imagination to 
boggle. All the consequences which flow 
from a real partition have to be logical- 
ly werked out, which means -that the 
share of the heirs must be ascertained 
on the basis that they had separated 
from one another and had received. a 
Share in the partition which had- taken 
place during the lifetime of the decea- 
sed. The allotment of this share is not 
a processual step devised merely for the 
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purpose of working out some other con- 
clusion, It has to be treated and ar- 
cepted as a concrete reality, something 
that cannot be recalled just as a share 


allotted to a coparcener in an actual 


partition cannot generally be recalled. 
The inevitable corollary of this position 


is that the heir will. get his or her share 


in the interest which the deceased had 
in the coparcenary property at the time 
of his death, in addition to the share 
which he or she received or must be 
deemed to have received in the notional 
partition. 


14, The interpretation which we ara 
placing upon the provisions of Section 6, 
its proviso and explanation I thereto 
will further the legislative intent in re- 
gard to the enlargement of the share of 
female heirs, qualitatively and quantita- 
tively. The Hindu Law of Inheritance 
(Amendment) Act, 1929 conferred heir- 
ship rights on the sons daughter, 
daughter’s daughter and sister in all 
areas where the Mitakshara law prevail- 
ed. Section 3 of the Hindu Women’s 
Right to Property Act, 1937, speaking 
broadly, conferred upon the Hindu widow 
the right to a share in the joint family 
property as also a right to demand par- 
tition like any male member of the 
family. The Hindu Succession Act, 1956 
provides by S. 14 (1) that any property 
possessed by a female Hindu, whether 
acquired before or after the commence- 
ment of the Act, shall be held by her 
as a full owner thereof and not as a 
limited owner. By restricting the ope- 
ration of the fiction created by expla- 
nation I in the manner suggested by the 
appellant, we shall be taking a retro- 
grade step, putting back as it were the 
clock of social reform which has enabled 
the Hindu woman to acquire an equal 
Status with males in matters of pro- 
perty. Even assuming that two inter- 
pretations of explanation I are reason- 
ably possible, we must prefer that inter- 
pretation which will further the inten- 
tion of the legislature and remedy the 
injustice from which the Hindu women 
have suffered over the years. 


15. We are happy to find that the 
view which we have taken above has 
aliso been taken by the Bombay High 
Court in Rangubai Lalji v. Laxman 
Lalji (AIR 1966 Bom 169) in which Patel, 
J., very fairly, pronounced his own 
earlier judgment to the contrary in 
Shiramabai v. Kalgonda (AIR 1964 Bom 
263)- as incorrect. Recently, a Full 
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Bench of that High Court in Sushilabai 
Ramachandra v, Narayanrao Gopalrao, 
AIR 1975 Bom 257, the Gujazat High 
Court in Vidyaben v. Jagdichchandra 
N. Bhatt, AIR 1974 Guj 23 and the High 
Court of Orissa in Ananda v, Hazibandhu, 
AIR 1967 Ori 194, have taken she same 
view, The Full Bench of the Bombay 
High Court in Sushilabai has considered 
exhaustively the various decisicns bear- 
ing on the point and we endorse the 
analysis contained in the judgment of 
Kantawala C, J., who has spoken for the 
Bench, 


16. For these reasons we confirm the 
judgment of the High Court ani dismiss 
the appeal with costs, 


\ 


Appeal Cismissed, 
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Superintendent (Tech. I) Central Ex- 
cise, LD.D. Jabalpur and others, Appel- 
lants v. Pratap Rai, Respondent. 


Civil Appeal No, 363 of 1378, Dj/« 
26-4-1978, 


Customs Act (1962), Ss. 122, 128 
— Order of Assistant Collector vacated 
in appeal on ground of non-observance of 
rules of natural justice — Jurisdiction of 


Assistant Collector to- start proceedings - 


afresh not barred. (Words and Phrases —~ 
Words “without prejudice’ — Meaning). 
1977 Cri LJ 972 (Madh Pra) Reversed. 


Where an order passed in appeal 
vacates the order of the first tribunal on 
purely technical grounds and expressly 
states that it was being passed without 
prejudice which means an order not on 
the merits of the case, such an order 
does not debar fresh adjudicatory pro~ 
ceedings which may be justified under 
the law. It is necessary for the court 
interpreting an order of this kind to give 
full and compiete effect to the exact 
words used by the authorities and not 
to draw a sweeping conclusior merely 
from the fact that no explicit direction 
of remand has been made by the appel- 
late authority, (Para 10) 


In the instant case the Appeliate Col~ 
lector found that the order of the Assist~ 
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ant Collector suffered from a serious 
procedural infirmity, viz., that it was 
passed without giving the respondent a 
proper opportunity of being heard, and, 
therefore, had to be vacated. 


Held that it was not possible to take 
a view that as no express words were 
used in the order of the Appellate Col- 
lector remanding the case the Assistant 
Collector was not justified in commen- 
cing fresh adjudicatory proceedings 
against the respondent, (Paras 6, 10) 


Held further that the fact that a con- 
sequential order for refund of the 
amount of the penalty and release of 
the property confiscated was wanting in 
the judgment of the Appellate Collector 
also showed that he never intended to. 
bar fresh adjudicatory proceedings pro- 
vided they were conducted according to 
the principles of natural justice. 1977 
Cri LJ 972 (Madh Pra) Reversed: AIR 
1964 Mad 111 and ILR (1965) Guj 240 
Distinguished, AIR 1961 Andh Pra 324 
Approved. (Para 5) 

Anno: AIR Manual (3rd Edn.), Customs 
Act (1962), S. 122, N. 4 and S. 128, N. 1, 


Cases Referred: Chronological Paras 
ILR (1965) Guj 240 " § 10 
AIR 1964 Mad 111 3, 9 
ATR 1961 Andh Pra 324 6 

Mr, E. C. Agarwala and Mr. Girish 
Chandra, Advocates, for Appellants} 


Mr. Naunit Lal and Mr. Kailash Vasdav, 
Advocates, for Respondent, 


FAZAL ALI, J.:— This appeal by 
special leave {s directed against the 
judgment of the Madhya Pradesh High 
Court, D/- 19-11-1976* by which the 
Hizh Court quashed the notice dated 
27th July, 1972 issued by the Assistant 
Collector of Customs and also quashed 
fresh adjudication proceedings started by 
him under the: provisions of the Customs 
Act (hereinafter referred to as the Act). 


2 The appeal lies within a very nar- 
row compass and turns upon the in- 
terpretation of the order passed by the 
apvellate authority under Section 128 of 
the Act. On 27th February, 1969 the 
respondent Pratap Rai was detrained at 
Jabalpur by the Customs authorities 
while he was travelling by the Bombay 
Janta Express. On being searched as 
many as 23 wrist watches on which no 
custom duty was paid were recovered 
from his person. Thereafter adjudica- 


*(Reported in 1977 Cri LJ 972 (Madh, 
Pra.).) 
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tion proceedings under Section 122 of {-e 
Act were commenced by the Assistart 
Collector of Customs which culminatf=d 
in the order of the Assistant Collector 
dated 30th June, 1969 by which tæ 
watches were seized and ordered to ze 
confiscated. A penalty of Rs. 250/- wes 
levied on the respondent under Sec 
tion 112 of the Act. The respondent then 
carried an appeal to the Appellate Cco— 
lector under Section 128 of the Act 
against the order of the Assistant Coller- 
tor. The Appellate Collector by his orc=r 
dated 22nd February, 1972 vacated tre 
order of the Assistant Collector mainly oa 
the ground that the Assistant Collector 
had’ not complied with the rules cf 
natural justice. The fate of this case d= 
pends on the interpretation of the orc=r 
passed by the Appellate Collector. 


_ 3. In order to appreciate the point h 
issue it may be necessary to extract the 

relevant portion of the order of the A-z- 

pellate Collector which runs thus:— 


“The adjudication, therefore, suffers Iw 
lack of principle of natural justice, ina 
much as adequate opportunities were rt 
given to the appellant to defend his cace. 
I, therefore, without prejudice, vacate tha 


order of the adjudication passed by tha 
Assistant Collector, Central Excise, 
Jabalpur.” (Emphasis supplied), 


å. The department appears to hara 
interpreted the aforesaid order as =n 
implied order of remand and issued a 
fresh notice to the respondent on taa 
27th July, 1972 and started fresh al- 


judication: proceedings according: to tna” 


implied direction of the Appellate Colles- 
tor. Thereafter the respondent filed a 
writ petition in the High Court of 
Madhya Pradesh assailing the notice ard 
praying that the proceedings started EY 
the- Assistant Collector even after the 
vacation of the order by the Appellate 
Collector be quashed. The plea taken Er 
the respondent appears to have found 
favour with the High Court which allow- 
ed the petition, quashed the notice as alia 
the fresh adjudication proceedings. Tre 
appellant obtained special leave of tks 
Court against the order of the High 
Court and hence this appeal before ta 


5. The only point that was contended 
before us by Mr. E. C. Agrawala-appear- 
ing in support of the appeal was that tke 
High Court has erred in not properly ir- 
terpreting the order of the Appellale 
Collector. According to the learned 
counsel, a true and plain interpretation 22 
the order of the Appellate Collects 
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would clearly reveal that he had merely 
vacated the order of the Assistant Collec- 
tor because it suffered from a technical 
infirmity and had not barred the com- 
mencement of fresh adjudicatory pro- 
ceedings. Mr. Naunit Lal appearing for 
the respondent however submitted that 
there was no clear direction in the order 
of the Appellate Collector from which it 
could be inferred that he had remanded 
the case, and, therefore, there was no 
jurisdiction in the Assistant Collector to 
issue a fresh notice or start adjudicatory 
proceedings against the respondent. In 
our opinion, the contention of counsel for 
the appellants appears to be sound and 
must prevail. A perusal of the order of 
the Appellate Collector extracted above 
clearly shows two important facts. (1) 
that the Appellate Collector has not set 
aside or vacated the order of the As- 
sistant Collector on merits but has vacat- 
ed it only on a technical infirmity, name- 
ly, the violation of the rules of natural 
justice and that is why the Appellate Col- 
lector has advisedly used the words 
“without prejudice” in his order, (2) that 
the Assistant Collector in his order dated 
30th June, 1969 had directed confiscation 
of the watches and imposed a penalty 
of Rs. 250/- and if the Appellate Collec- 
tor intended to set aside this order com- 
pletely and irrevocably then he should 
have passed a consequential order for re- 
fund of the amount of the penalty and 
release of the property confiscated. The 
fact that no such order was passed by the 
Appellate Collector clearly shows that he 
never intended to bar fresh adjudicatory 
proceedings provided they were conduct- 
ed according to the principles of natural 
justice, It seems to us that whenever an 
order is struck down as invalid being in 
violation of the principles of natural jus- 
tice there is no final decision of the cause 
and fresh proceedings are left open. All 
that is done is that the order assailed by 
virtue of its inherent defect is vacated 
but the proceedings are not terminated. 


6. In the. case of M/s. Thimma~ 
samudram Tobacco Co. v. Asst. Collec- 
tor of Central Excise, Nellore Dn. Nel- 
lore, AIR 1961 Andh Pra 324 while con- 
struing the provisions of the Central Ex~ 
cises and Salt Act which was almost on 
identical terms as the Customs Act. a 
Division Bench of the Andhra Pradesh 
High Court observed as follows (at 
p. 325): 

“Assuming that S. 35 of the Central 
Excise Act does not clothe the appellate 
authority with power to remand the 
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matter to the officer whose ordər is ap- 
pealed against, nothing stands in the way 
of the Assistant Collector initiating the 
proceedings afresh, when his order was 

quashed not on merits but on technical 
' grounds, i.e. for not following either the 
procedure or the dictates of natural jus- 
tice. In a case where the flaw in the 
order appealed against consists of in the 
non-observance of certain procedure or 
in not giving effect to the maxim ‘audi 
alteram partem’, it is open to tne officer 
concerned to start the proceedings once 
again with a view to follow the rules of 
procedure and the principles of natural 
justice.” 


We find ourselves in complete agreement 
with the view taken by the Anchra Pra- 
desh High Court and the observations 
made by Reddy, C. J. who spoke for the 
Court. It is obvious that in the instant 
case the Appellate Collector found that 
the order of the Assistant Collector 
_|suffered from a serious procedural in- 
firmity, viz., that it was passed without 
giving the respondent a proper opportu- 
nity of being heard, and, therefore, had 
to be vacated. In such circumstances, 
therefore, it cannot be said that fresh 
proceedings by complying with the rules 
of natural justice could not be started 
against the respondent. The Appellate 
Collector has clearly used the words 
“without prejudice” which alsc indicate 
that the order of the Collector was not 
final and irrevocable. The term ‘with- 
out prejudice’ has been defined in Black’s 
Law Dictionary as follows: 


“Where an offer or admission is made 
‘without prejudice’, or a motion is denied 
or a bill in equity dismissed ‘without 
prejudice’, it is meant as a declaration 
that no rights or privileges of the party 
concerned are to be considered as there- 
by waived or lost, except in so far as 
may be expressly conceded or decided. 
See also Dismissal Without Pzvejudice”’. 


Similarly, in Wharton’s Law Lexicon the 
author while interpreting the term ‘with- 
out prejudice’ observed as follows :— 


“The words import an understanding 
that if the negotiation fails, nothing that 
has passed shall be taken adventage of 
thereafter: so, if a defendant offer, ‘with- 
out prejudice’, to pay half the claim, the 
plaintiff must not only rely on the offer 
as an admission of his having = right to 
some payment. 


The rule is that nothing written or 
said ‘without prejudice’ can be consider- 
ed at the trial without the consent of both 
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parties — not even by a judge in deter- 
mining whether or not there is good 
cause for T a successful litigant 
of costs ... .. . The word is also 
frequently used “without the foregoing 
implications in statutes and inter partes 
to exclude or save transactions, acts and 
rights from the consequences of a stated 
proposition and so as to mean ‘not affect- 
ing’, ‘saving’ or ‘excepting’. 


7. In short, therefore, the implication 
of the term ‘without prejudice’ means (1) 
that the cause or the matter has not been 
decided on merits, (2) that fresh proceed- 
ings according to law were not barred. 
It is true that the Appellate Collector 
does not say in so many words that the 
case is remanded to the Assistant Col- 
lector but the tenor and the spirit of the 
order clearly shows that what he intend- 
ed was that fresh proceedings should be 
started against the respondent after 
complying with the rules of natural jus- 
tice. Thus, in our view a true inter- 
pretation of the order of the Appellate 
Collector would be that the order of the 
Assistant Collector was a nullity having 
violated the rules of natural justice and 
having been vacated the parties would 
be relegated to the position which they 
occupied before the order of the Assistant 
Cellector was: passed. In this view of 
the matter the Assistant Collector had 
ample jurisdiction in issuing the notice 
against the respondent in order to start 
fresh adjudicatory proceedings in accord- 
ance with law. 


8. The High Court however strongly 
relied on two decisions, namely, the de- 
cision of the Madras High Court in the 
case of The Collector of Central Excise, 
Madras v. K. Palappa Nadar, AIR 1964 
Mad 111 and of the Gujarat High Court 
in the case of Marsden Spg. and Co. Ltd, 
v. L. V. Pol, ILR (1965) Guj 240. 


9. In the Madras case (AIR 1964 Mad 
111) (supra) the order impugned ran as 
follows: 

“Having regard to all the circum- 
stances of the case, the Central Board of 
Revenue hereby directs, ‘without preju- 
dice to the merits of the case’, (italics 
(here:in ‘ °} ours) the order dated 3rd 
March, 1956 passed by the Collector of 
Central Excise, Madras shall be vacated”. 


The High Court while interpreting thea 
order observed as follows :— 


“After careful consideration of ths 
arguments of the learned Advocate Gene- 
tal for the appellant and also of the res- 
pondent, we are of the opinion that, in 
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the absence of any specific words in tne 
order of the Central Board of Revenue, 
it is not possible to spell out from -:ts 
terms a precise direction for a de novo 
enquiry giving jurisdiction to the Cal- 
lector, for that purpose”. 


In our opinion, the interpretation put 3y 
the Madras High Court does not appear 
to be correct and is too narrow and deces 
not carry out the object of the Act. Tne 
Central Board of Revenue had merely 
vacated the order without prejudice to 
the merits of the case which clearly 
meant that the merits were not decid:d 
by it. Secondly, the. order impugned in 
the Madras case (supra) does not inci- 
cate the ground on which the order was 
vacated whereas in the instant case tie 
Appellate Collector has expressly stat:d 
that the order was vacated because it 
violated the rules of natural justice. Tne 
reason given by the Appellate Collector 
in the instant case makes all the differ- 
ence. In these circumstances, therefore, 
the Madras case (supra) being cleariy 
distinguishable as indicated above, we 
are of the opinion that the view taken 
by the Madras High Court is of no s= 
sistance to the respondent. 


19. The case of The Marsden Spg. and 
Co. Ltd. (ILR (1965) Guji 240) (supra) is 
also clearly distinguishable. In that case 
us impugned order was extracted 
thus :— 


“Having regard to all the facts of the 
case and taking into account the conten- 
tions put forth by the appellants, I herz- 
by order that the decision of the Su- 
perintendent Central Excise (Tax), 
Ahmedabad, shall be set aside. 


2. The amounts of excise duty and 
penalty recovered from the appellants in 
pursuance thereof shail be refunded to 
them”. 

Construing this order the High Court o= 
served as follows :— 


“Tf the appellate order merely annulled 
the original order without containirg 
any other directions, there was no pow2r 
in the original tribunal to initiate de 
novo proceedings and impose a fresh 
penalty”. 


It appears that the Gujarat High Court 
practically adopted the reasonings of the 
Madras High Court in the case mention- 
ed above, but the order impugned in the 
Gujarat case was clear and explicit and 
was final and irrevocable. The order 
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clearly shows that it was passed on the 
merits of the case after taking into ac- 
count the contentions put forth by the 
appellent. Secondly, the consequential 
order, viz., that the amount of excise 
duty and penalty recovered from the ap- 
pellants was to be refunded to them 
which clearly indicated that there was 
no question of any fresh proceedings 
being initiated. On the other hand, in 
the instant case such a consequential 
order is wholly wanting in the judgment 
of the Appellate Collector. For these 
reasons, therefore, the Gujarat case is 
clearly distinguishable because the order 
in that case was couched in terms very 
different from the one we have in the 
instant case. Thus, on a careful conside- 
ration of the facts and circumstances of 
the present case we are clearly of the 
opinion that where an order passed in 
appeal vacates the order of the first tri- 
bunal on purely technical grounds and 
expressly states that it was being passed 
without prejudice which means an order 
not on the merits of the case, such an 
order does not debar fresh adjudicatory 
proceedings: which may be justified 
under the law. It is necessary for the 
court interpreting an order of this kind 
to give full and complete effect to the 
exact words used by the authorities and 
not to draw a sweeping conclusion mere- 
ly from the fact that no explicit direc- 
tion has been made by the appellate 


, authority. We are unable to agree in 


this case with the High Court as no ex- 
press words were used in the order of 
the Avpellate Collector remanding the 
case the Assistant Collector was not 
justified in commencing fresh adjudica- 
tory proceedings against the respondent. 


11. For these reasons, therefore, we 
allow the appeal, set aside the order of 
the High Court and dismiss the writ 
petition filed by the respondent in the 
High Court and restore the fresh adjudi- 
catory proceedings started by the As- 
sistant Collector by virtue of the notice 
dated 27-7-1972. In the peculiar circum- 
stances of this case we make no order as 
to costs, 


Appeal allowed. 
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Shankaria, Appellant v, State of Rajas« 
than, Respondent. 


Criminal Appeal No. 561 of 1976, D/- 
26-4-1978. 

(A) Evidence Act (1872), S. 24 — Con- 
fession — Reliability — Tests — Re- 
tracted confession — Corroboration — 
Necessity — (Criminal P. C. (1974), Sec- 
tion 164). 

It is well settled that a confession, if 
voluntarily and truthfully made, is an 
efficacious proof of guilt. Therefore, 
when in a capital case the prosecution 
demands a conviction of the accused 
primarily on the ‘basis of his confession 
recorded under S. 164, Cr. P. C., the Court 
must apply a double test: 

(1) Whether the confession was pera 
fectly voluntary ? 

(2) If so, whether it is true and truth- 
worthy ? 


Satisfaction of the first test is a sine qua 
non for its admissibility in evidence. [If 
the confession appears to the Court to 
have been caused by any inducement, 
threat or promise such as is mentioned 
in S. 24, Evidence Act, it must be ex- 
cluded and rejected brevi manu. In such 
a case, the question of proceeding fur- 
ther to apply the second test, does not 
arise. If the first test is satisfied, the 
Court must, before acting upon the con- 
fession reach the finding that what is 
stated therein is true and reliable. For 
judging the reliability of such a confes- 
sion, or for that matter of any substan- 
tive piece of evidence, there is no rigid 
canon of universal application. Even so, 
one broad method which may be useful 
in most cases for evaluating a confession 
may be indicated. The Court should 
carefully examine the confession and 
compare it- with the rest of the evidence, 


in the light of the surrounding circum- 


stances and probabilities of the case. If 
on such examination and comparison, the 


‘Confession appears to be a probable cata- 


logue of events and naturally fits in with 
the rest of the evidence and the sur- 
rounding circumstances, it may be taken 
to have satisfied the second test. 
(Para 22) 
Anne: AIR Manual (8rd Edn.), Evi. 
Act, S. 24, N. 17, 18, 20; AIR Comm, 
Cr. P. C. (7th Edn.), S. 164, N. 14, 18. 
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(B) Criminal P. C. (1974), S. 164 — 
Confession — Recording of — Procedure 
— Interval between preliminary question- 
ing and recording of confession — No 
statutory period prescribed — Interval 
need not be of minimum 24 hours — 
15 minutes interval, held sufficient in the 
circumstances of the case. 


There is no statutory provision in Sec- 
tion 164, Cr. P. C, or elsewhere, or even 
an executive direction issued by the High 
Court, that there should be an interval 
of 24 hours or more between the preli- 
minary questioning of the accused and 
the recording of his confession. The 
condition precedent for recording a con- 
fession by the Magistrate in the course 
of Police investigation is that the Magis- 
trate should not record any confession, 
unless upon questioning the accused per 
son making it, he has reason to believe 
that it is being made voluntarily. How 
much time for reflection should be allow- 
ed to an accused person before recording 
his confession, is a question which de- 
pends on the circumstances of each case, 
The object of giving such time for re~- 
flection to the accused, is to ensure that 
he is completely free from Police in- 
fluence, If immediately before the re- 
cording of the confession, the accused 
was in judicial custody beyond the reach 
of the investigating police for some days, 
then such custody from its very nature, 
may itself be a factor dispelling fear or 
influence of the police from the mind of 
the accused. In such a case, it may not 
be necessary to send back the accused 
person for any prolonged period to Jail 
or Judicial Lock-up. (Paras 37, 42) 


Where the Magistrate was satisfied 
that confession is being made voluntarily 
and is preceded by judicial custody of 
38 to 40 hours, held the interval of 15 
minutes between the preliminary’ ques< 
tioning and the recording of confession 
was sufficient. AIR 1957 SC 637, Disting: 
AIR 1970 SC 283, Rel. on. i 

E (Paras 37 to 40) 

Anno: AIR Comm., Cr. P. C. (7th Edn), 

S. 164, N. if. 


(C) Criminal P. C. (1974), S. 164 — 
Confession — Whether voluntary — De- 
termination of — (Evidence Act (1872), 
S. 24). 


Where the confession was not retract- 
ed at earliest opportunity but after lapse 
of several months and when prosecution 
evidence was closed and during examina~ 
tion of accused under S. 313, Cr, P. C. the 
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circumstance reinforces the conclusion 
that confession was voluntary. 


Anno: (1) AIR Comm., Cr. P. C. (Tth 
Edn.), S. 164, N. 14; (2) AIR Manual (3rd 
Edn.), Evidence Act, S. 24, N. 4. 


(D) Criminal P. C. (1974), S. 164 — 
Confession — Corroboration by indepen- 
dent evidence of circumstantial character 
— Charge, held, proved — (Evidence Act 
(1872), S. 24). 


Where the accused, while retracting 
his confession, did not say that he was 
tutored by police to make the confession 
but only said that he made it under com- 
pulsion and threat and was false and a 
perusal of the confessional statement 
would show that prima facie there was 
nothing improbable or unbelievable in it; 
that it appeared to be a spontaneous ac- 
count, studded with such. vivid details 
about the manner of the commission of 
the crimes in question, which only the 
perpetrator of the crimes could know, 
and the confession received assurance in 
several material particulars from reliable 
independent evidence, mainly of circum- 
stantial character, held the confession, 
coupled with the other evidence on the 
record, had unerringly and indubitably 
brought home the charges to the accused. 

| (Para 85) 

Anno: (1) AIR Comm., Cr. P: C. (7th 
Edn.), S. 164, N. 14; (2) ATR Manual (3rd 
Edn.), Evi. Act, S. 24, Notes 18, 20. 


(E) Identification of Prisoners Act (33 of 
1920), Ss. 4 and 5 — Taking specimen 
finger-prints of accused — Order need 
not be obtained from a Magistrate — 
Can be taken before a Superintendent of 
Police in view of S. 4 as applicable to 
the State of Rajasthan. (Para 80) 


Anno: AIR Manual (3rd Edn.), Identifi- 
cation of Prisoners Act, S. 4, N. 1; 5. 5, 
N. 1. 


(F) Penal Code deco: S. 392 — Double 
murder — Sentence — Crime committed 
in most brutal and dastardly fashion 
betraying depravity of character — Ex- 
treme penalty of death sentence awarded. 
1977 Cri LJ 684 (Raj), Affirmed. 

(Para 86) 


Anno: AIR Comm., Penal Code (2nd 
Edn.), S. 302, N. 48-A, 


Cases Referred: Chronological Paras 
AIR 1970 SC 283 : 1970 Cri LJ 373 44 
AIR 1957 SC 637 : 1957 SCR 953: 1957 
Cri LJ 1014 26, 41, 43 
1978 S.C./79 VII G—4 


(Para 49) 


(Sarkaria J.)  {Prs. 1-2) 
Mr. S. K. Gambhir, Advocate Amicus 


Curiae, for Appellant; Mr. S. N. Kacker, E 


Sol. Genl., for, Respondent, 3 


SARKARIA, J.:— This appeal by spe- 
cial leave is directed against a judgment 
of the High Court of Rajasthan, by which 
the order of the Sessions Judge, Ganga- 
nagar, convicting the appellant under 
S. 302, Penal Code and sentencing him 
to death for the double murder of two 
persons .in village Takhat Hazara, was 
confirmed. 


`: 2. The facts of the prosecution case 


are as follows:— A First Information 
Report was lodged on September 9, 1973 
at about 7.30 a.m. by one Shyam Singh 
in Police Station Sadul Sahar, to the 
effect, that when he in the morning went 
to the Gurdwara of his village at about 
7 a.m. for brooming and burning incense, 
as usual, he found three persons, one of 
whom, Mada Singh, lay groaning on a 
cot. The informant went back to the 
village, contacted Jagar Singh, Hari 
Singh, Sukhdarshan Singh, Amar Singh 
and others, and in their company re- 
turned to the Gurdwara. It was then 
detected that Kartar Singh son of Hari 
Singh lay dead on a cot with injuries on 
his head. The other two persons, Mada 
Singh and Wazir Singh, were lying in- 
jured. The locks of the rooms were 
found broken and the goods lay scatter- 
ed. After registering the case, the Sta- 
tion House Officer, - Bhagwan Singh; 
reached the scene of occurrence. He 
prepared the site plan (Ex. P-8) and-a 
connected explanatory note in which he 
recorded the physical facts noticed by 
him at the spot. Among other things, he 
found one blood-stained Kassi (Art. 1) 
and a Dabbi (small tin-box) (Art. 2). 
Some coins were also lying scattered 
there. He noticed some finger-prints on 
the Debbi (Art. 2). He, therefore in the 
presence of witnesses.including Sukh- 
darshan Singh (P. W. 6), 
(P. W. 8), prepared the seizure memo 
(Ex. P-14) in respect of the Dabbi and 
sealed it into a parcel. 
the blood-stained Kassi into a parcel, 
vide Ex. P-12. He also took into posses- 
sion blood-stained earth, clothes and 
broken locks from .the scene. He also 
prepared the inquest report (Ex. P-12} 


in respect of the dead body of Kartar. 


Singh deceased and sent it for post- 
mortem examination. 
continued the investigation till Septem- 
ber 12, 1973 when it was taken over by 


Bhanwar Singh. - 
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Jagger Singh. 


He also sealed , 


Bhagwan Singh . 
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3. A large number of crimes of this 
pattern involving murders or attempted 
murders were committed in Rajasthan 
and in the neighbouring States of Har- 
yana and Punjab. Fifteen cases of crimes 
of a similar nature were registered in 
Ganganager District, alone, from Febru- 
ary 1973 to May 1974. Naturally, the 
Police machinery of Ganganagar District 
came into motion. Bhanwar Singh, Sta- 
tion House Officer, Sadar Police Station, 
Ganganagar started investigation of some 
of those crimes. He took over the in- 
vestigation of this case also on Septem- 


ber 12, 1973. Shri Shyam Pratap Singh 
Rathore, District Superintendent of 
Police supervised the investigation. 


Suspicion fell on the appellant who was 
found absent from his native village 
Karanpur, District Ganganagar. 


4. On June 3, 1974, Shri Rathore ac- 
companied by Bhanwar Singh, S. H. O. 
and one Subhash (P. W. 23) went to 
Bhatinda and arrested the appellant, 
Shankaria who had assumed the alias 
Rattan Lal. A Rickshaw driving licence 
issued by the Municipal Committee 
Bhatinda, dated April 4, 1974, for the 
period 1-4-1974 to 31-3-1975, in the name 
of Ratan Lal son of Jetha Ram, one 
watch and a golden chain were seized 
from his person. Bhanwar Singh pre- 
pared the memo (Ex. P-56A) in respect 
of the arrest of the appellant and his 
personal search. Immediately after his 
arrest, the appellant was told to keep 
his face muffled up, which he did. The 
appellant was then taken by the police to 
Ganganagar and lodged in -the lock-up 
of the Police Station on June 4, 1974. 
Under orders of the Inspector-General 
of Police, the investigation was taken 
over by Shri Kashi Prasad Srivastava, 
Superintendent of C. I. D. on June 5, 
1974. 


5. On June 12, 1974 the appellant was 
taken by the police to Raisingh Nagar, 
and under the orders of the Magistrate 
lodged in the judicial lock-up there. 

6. On June 13, 1974, Shri Srivastava, 
Superintendent of C. I. D., submitted an 
application to the Judicial Magistrate, 
First .Class, Raisingh Nagar, requesting 
that the confessional statement of the 
accused be recorded. The Magistrate 
- thereupon passed an order that the ac- 
cused would be sent for from the judi- 
cial lock-up and produced on June 14, 
1974 at 7. a.m. for this purpose. The 
appellant was accordingly produced be- 
fore the Magistrate on June 14,. 1974. 
The Magistrate then put some questions 
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to the appellant by way of preliminary 
examination to ensure that he wanted 
to make a statement voluniarily.. The 
Magistrate gave him some time for re- 
flection and from 8.45 a.m. cnwards, re- 
corded his confessional statement (Exhi- 
bit P-27). 

7. On June 5, 1974, the spezimen finger 
impressions of the appellant were taken 
by the police. His specimen. foot- 
prints were also taken, and foot: moulds 
thereof were prepared. 


8. Mada Singh and Nazir Singh in- 
jured were sent by the investigating of- 
ficer to the Hospital at Ganganagar on 
September 9, 1973. Since some argu- 
ment was made before us with regard 
to the nature of the inflicting weapon, 
it is necessary to note the details of the 
injuries. Dr. Bahadur Singh found these 
injuries on Mada Singh: 

t. Incised wound 14” X }” brain deep 
on the right side of cone 1” above 


the eye-brow, 


2. Incised wound }” Xx Y xX 
eye outer angle, 

3. Lacerated wound 14” X Y X} in 
front of right ear in a curved fashion, 
convexity towards ear. 


In-the doctor’s opinion, all these injuries 
were suspected to be grievous and 
caused with a sharp weapon, like the 
Kassi (Art. 1). Mada Singh succumbed 
to his injuries on September 11, 1973 at 
6 a.m. in the Hospital. 


9. Dr. M. P. Agarwal conducted the 
autopsy of Mada Singh and found those 
external injuries: 

1. Bruise 24” X 14” on both the right 
eye-lids. í 

2, Incised wound 4" X 
angle of right eye.. 

3 Incised wound 14” X }” X bone out 
(brain matter deep) obliquely placed on 
the right frontal] eminence 1?” above the 
right eyebrow. 

4. Lacerated wound YXY x” in 
front of the tragues of right ear. 

5. Soft tissues swelling 6” X 5” all 
over the right face and frent temporal 
region. 

On opening the body, the Doctor found 
soft tissue harmotoma all over the right 
temporal, frontal, parietal and occipital 
region, and a linear oblique fracture of 
right temporal region with multiple frac- 
ture pieces and fracture of right fronto- 
parietal region under injury No. 3. There 
was subdural haemorrhage and mem- 
brance of the brain were found cut 
under injury No. 3. There were multiple 


4” on right 


4” st the outer 
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fractured pieces of the bones at the bas 
of the skull. The injuries 2 and 3 in the 
opinion of Dr. Agarwal could be caused 
with the sharp edge anc. Injury No. 4 
with blunt side of the Kassi (Art. L. 
The injuries appeared to be caused by 
separate blows. 

10. Dr. Bahadur Singh found these 
injuries on Wazir Singh (P. W.) Œ 
September 9, 1973: 

1. Incised wound 14” X #” up to brain 
on right parietal bone 24” above the eer 
obliquely upward downward. 

2, Incised wound 14” X į” X bone deep 
on right-side of frontal bone 14”° above 
the eyebrow. 

3. Lacerated wound curved shape outer 
part of eye starting from lateral side ef 
eye-brow up to maxillary prominence. 
Injuries 1 and 2, in the Doctor’s opinion, 
could be caused with the sharp side ef 
the Kassi (Art. 1), and were prievous; 
while Injury 3 could be caused with tke 
blunt side of this Kassi. Wazir Singh 
was unconscious at the time of his međi- 
cal examination. 


11. Dr. Bahadur Singh performed 
post-mortem examination of the body af 
Kartar Singh deceased an September 3, 
1973 and found these injuries: 

1. Lacerated wound 24” X }” up to bran 
matter on the frontal bone 24” above tke 
medial end of right eyebrow upward 
downward. Brain matter was seen fron 
the wound, The bone was found. fra:- 
tured. 


2. On right end anterior and lower pact 
of parietal bone, there was circular im- 
jury of 1)” diameter ` half anterior pat 
shows lacerated wound of size 14” xX -” 
X brain matter deep and the other half 
Showed abrasion mark. 

3. Incised wound $” X 4” X } above tke 
lateral side of right eyebrow. 

In his opinion, Injuries 1 and 2, could Łe 
caused with the base of the wooden 


handle affixed to the hook of the Kasi 


(Art. 1). The doctor found multip-e 
fracture of the right half of the frontal 
bone and laceration of the brain. Tke 
injuries were sufficient to cause death n 
the ordinary course of nature, 


12, On June 29, 1974, the sealed 
packets containing the Dabbi (Art. 8) 
and the locks, together with the specimen 
finger-prints of the accused, were sent i0 
the Rajasthan Finger-Print Bureau, Ja- 
pur for comparison of the finger impre:- 
sions and opinion. At the Bureau, the 
Finger-Print Expert, Shri P. N. Tankka 
(P. W. 18) examined them and found two 
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chance prints on the Dabbi. He | took 
their enlarged photographs and found 


that the chance print QI on the Dabbi 
was similar to the left middle-finger spe- 
cimen print (marked S2) of Shankaria 
appellant: While the other chance print 
Q2 on the Dabbi was not distinct enough 
to admit of comparison. 


13. During his examination at the 
trial, the appellant denied the prosecution 
case: he retracted the confession anc 
said it had been made under duress. He 


‘also alleged fabrication of evidence of 


foot-prints, etc. by the Police. 

14. The learned Sessions Judge founc 
that the Confessional Statement (Exhi- 
bit P-27) had been voluntarily made by 
the accused and that it was true. He 
further held that the confession hac 
been corroborated by the medical evi- 
dence and the circumstantial evidence, 
namely: (a) the presence of a finger- 
print of the accused on the Dabbi (Arti- 
cle 2); (b) that one Railway ticket was 
issued from Sadul Sahar to Bhatinda on 
September 9, 1973; (c) the similarity (as 
per Expert, P. W. 18) of the foot-mould 
prepared from the foot prints found at 
the scene of crime on 9-9-1973, with the 
specimen foot-moulds of the accused; (d) 
Sojourn of the accused after committing 
the crime and his stay in a costly hotel 
there, on 13th and 14th September, 1973, 
etc. 

15. In the result, the Sessions Judge 
convicted .the appellant under S. 302. 
I. P. C. for the murders of Kartar 
Singh and Mada Singh and sentenced him 
to death. He further convicted the ap- 
pellant under S. 307, I. P. C. for the at- 
tempted murder of Wazir Singh and also 
of offences under Ss.’ 459, 460 and 380, 
I. P. C. for committing lurking house 
trespass by night and stealing Rs. 1,100/- 
from there but he did not award any 
sentence on these counts in view of the 
death sentence imposed for the double 
murder. 

16. Shankaria appealed to the High - 
Court: while the Sessions Judge also 
made a reference for confirmation of the 
death sentence. 


17. The High Court dismissed the ap- 
peal and confirmed the conviction and 
the sentence of death. 

18. Hence, this appeal by 
leave. 


19. There is no ocular evidence of 
eye-witnesses in this case. At the time 
of occurrence, the three victims were the 
only inmates of the Gurdwara. Kartar- 
Singh died at the spot. Mada Singh died 


i 
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in the Hospital without regaining con- 
sciousness, The lone surviver, Wazir 
Singh (P. W. 14) was examined at the 
trial He was a blind man. He had re- 
ceived the head injuries when he was 
asleep. On receiving those injuries he lost 
consciousness and regained it much later 
in the- Hospital on September 9, 
In these circumstances, P. W. 14 was 
unable to say as to who had caused him 
the head injuries. He, howaver, did 
depose to the theft of Rs. 600/- which he 


had kept in the Gurdwara. This amount - 


had been raised from a contribution for 
construction of a room in the Gurdwara. 


20. Thus the conviction of tne appel- 
lant mainly rests on his confessional 
statement (Ex. P-27), which was record- 
ed by the Judicial Magistrate, First Class, 
(Shri S. K. Bansal, P. W. 6) on June 14, 
1974, under S. 164 of the Cr. F. C. 


21. The substantive part of this con- 
fessional statement Ex. P-27, rendered 
into English, reads as follows :— 


"It is an incident of about ten months 
back that I had purchased a Railway 
ticket from Bhatinda to Matili at 3 p.m. 
in the day and boarded the train from 
Bhatinda and reached Matili at about 
7.30 p.m. Thereafter I took rail track 
and reached Takhat Hazara. I hid in 
the nala in the cotton field near Takhat 
Hazara. There, I kept sitting and stay- 
ed there up to 12.30 in the night. 
At about 12.30 I came out of the nala, 
crossed the line and reached the Gur- 
dwara. There, I took off my clothes, 
chappals, and tried to climb the wall by 
the side of the line but could not suc- 
ceed, Therefore, I climbed through the 
side and one kassi was lying there in the 
corner. There in the courtyard three 
beds were lying. I picked up the kassi 
and hit on the head of one person from 
the back (reverse) side of the kassi. 
Thereafter, I hit another person. I hit 
the third person after running, as he was 
‘sleeping very far. I then drank water, 
entered the kitchen but could not find 
- -anything in spite of search. Then I enter- 
“ed another room, opened th2 kunda 
(khuta). There a short’ was lying, from 
which I took out a key. I broke open 
the lock and got Rs. 700/- and gct nothing 
else during the search. Then -I ‘broke 
open the lock of another house with the 
‘help of a sabble (iron bar). There I 
was able to get Rs. 400/-, out of which 
Rs. 300/- were in cash and Rs. 100/- as 
change (small coins). I then remained 
- there for much time, drank water, smok- 
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ed a bidi, brought water from the near- 
by Johar (tank) in a bucket, and bathed 
myself, 


Then I opened the Gurdwara and 
searched it, but could not find anything. 
I then immediately left the village 
Takhat Hazara and took the’ railway 
track again and reached the road and got 
on Abohar-Sirsa Road. There I stayed 
up to 7 am. In the morning I boarded 
the bus for Sangaria at 7 a.m. and stay~ 
ed there at the Station. I stayed there 
up to 10 a.m. and took tea. Then I 
boarded the train for Bhatinda at 10 a.m. 
and reached Bhatinda at 12.30. There I 
got the clothes stitched. In the evening 
at 10, I boarded the train for Delhi, (then 
said) I went to Bikaner and not Delhi. I 
Stayed for two days at Bikaner. After 
two days I went to Delhi and stayed 
there for two days. From Delhi, I pro- 
ceeded for Haridwar and stayed there in 
a rented room @ Rs. 12/- per day. I 
stayed at Haridwar for 8-9 days and then 
from Haridwar I proceeded for Rishi- 
kesh. There I stayed for two days 
and further proceeded for Lachman 
Jhoola, While returning from Lach- 
man Jhoola, I stayed at Haridwar 
and finally returned to Bhatinda via 
Ambala, I did not do any work for one 
month, Afterwards, I started Rikshaw 
driving. I used to commit thefts, and . 
the police also used to catch me. I was 
turned out from the house by the people 
of my house and that is why I happen= 


-ed to ply the Rikshaw.” 


22. This confession was retracted by 
the appellant when he was examined at 
the trial under S. 311, Cr. P. C. on June 
14, 1975. It is well settled that a con- 
fession, if voluntarily and truthfully 
made, is an efficacious proof of guilt. 
Therefore, when in a capital case the 
prosecution demands a conviction of the 
accused, primarily on the basis of his 
confession recorded under S. 164, Cr. 
P. C, the Court must apply a double 
test m 


(1) Whether the confession was per-| 
fectly voluntary ? 
(2) If so, whether it is 


true and trust- 
worthy ? f 


Satisfaction of the first test is a sine qua 
non for its admissibility in evidence. If 
the confession appears to the Court to 
have been caused by any inducement, 
threat or promise such as is mentioned 
in S. 24, Evidence Act, it must be ex- 
cluded and rejected brevi manu. In 
such a case, the question of proceeding 
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further to apply the second test, do3s 
not arise. If the first test is satisfied, 
the Court must before acting upon the 
confession, reach the finding that what 
is stated therein is true and reliable. For 
judging the reliability of such a confes~ 


sion, or for that matter of any substan-. 
tive piece of evidence, there is no rigid - 


canon of universal application. Even, 
so, one broad method which may 36 
useful in most cases for evaluating a 
confession may be indicated. The Cotrt 
should carefully examine the confession 
and compare it with the rest of the evi- 
dence, in the light of the surrounding 
circumstances and probabilities of tne 
case, If on such examination and com- 
parison, the confession appears to be a 
probable catelogue of events and natu- 
rally fits in with the rest of the evidence 
and the surrounding circumstances, it 
may be taken to have satisfied the second 
test. 


23. Now let us apply these tests to 
the confession (Ex. P-27) The first 
question is, whether the confession was 
voluntary? In this connection, some 
undisputed facts may be noted. The ap- 
pellant was arrested by Shri S. P. 
Rathore, Superintendent of Police on 
June 3, 1974 at Bhatinda. He was th2n 
taken to Ganganagar in Rajasthan in 
connection with the investigation of 
15 crimes of a similar pattern committed 
in Ganganagar District. The appellant 
remained in police custody up to June 2 
1974, on which date in the afternoon, he 
was brought by the Police to Raisinzh 
Nagar, where Shri Sukhdarshan Kumar 
Bansal, Judicial Magistrate First Class, 
was then holding his court: Under the 
orders of the Magistrate, the appellant 
was committed to the judicial lock-up at 
Raisingh Nagar in the evening of June 12, 
-1974, Thereafter, he remained there in the 
judicial lock-up for two days more. On 
June 13, 1974, Shri Kashi Ram, Superin- 
tendent of Police; submitted an applica- 
tion to the Magistrate, requesting him ta 
record the confession of the accused. On 
that application, the Magistrate pass2d 
an order to the effect, that the accus2d 
be sent for from the judicial lock-up on 
the following day at 7 a.m. for record- 
ing his confessional statement. In com- 
pliance with the Magistrate’s order, the 
appellant was brought from the Judical 
Lock-up in the morning of June 14, 1974 
and produced before the Magistrate. At 
8.20 a.m. the Magistrate put some ques- 
tions to the appellant by way of preli- 
minary examination to ensure whether 
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he wanted to make a confession volun- — 
tarily. The questions put to the accused 
and the answers given by him during this ` 
preliminary examination, as recorded by 


‘the Magistrate, may be extracted: 


“Q. 1. From where did the police arrest 

you? On what day or at what 

time? -. 

Ans. I was arrested at Bhatinda. I 

was arrested on 3rd at 2. 

Q.2. For how much time are you in 

“police custody ? 

. I was in police custody from 3rd 
to 12th, 

. What sort of behaviour was given 

to you during that period ? 

I have been extended good þe- 

haviour by the police. 


Ans. 


sey «32 sos see 284 883 s>s eee 


. It has been explained to you that 
it is not necessary for you to 
make confession. Do you under- 
stand that it is at your discre~ 
tion whether you make the con- 
fession or not? 

I have understood that it is not 
binding upon me’to make any | 
confession and it is at my discre- 
tion. 

. Were you put to any physical 
torture or shown any fear com- 
pelling you to make anv confes- 
sion ? 

. I was not put to any physical 
torture or any fear to make con- 
fession. 

Q. 6. Were you told that you would 

be released or pardoned or any 

‘other benefit will be given, in 
case of making confession ? 

I was not told that I would be 
released or pardoned or any 
other benefit will be given, in 
case of making confession. 

Q. 7. It has been explained to you that 

you will not be handed over to 
the police in case you do not 

make confession and that you 
will directly be sent to the Jail 


Ans. 


Ans. 


Ans. I haye understood. 


Q. 8. Do you understand that I am a 
Magistrate and that if you make 
any confession, it may be used 
against you in evidence ? 

Ans. Yes. 

Q. It has fully been explained to you 
that you are not bound to make 
“confession and that you may give 
any statement whenever you like 
to make it voluntarily and that 
if you make confession that may 
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be used against you in evidence. 
Now, tell. what you want to say ? 
- Ans. I have understood that it is not 
binding upon me to make con- 
fession and that it may be used 
against me in evidence.” 


24. After this preliminary examina- 
tion, the Magistrate, started recording 
of the confessional statement at 8.45 
am. After the completion of the 
statement (Ex. P-27) (which we have 
extracted earlier), at its foot, the Magis- 
trate made a memorandum, which ren- 
dered into English, reads as follows :— 


“I have explained to Shankaria alias 
Ratan Lal that he is not bound to 
make a confession and that if he does 
so, any confession whatever he makes, 
may be used against him in evidence 
and I believe that this confession of the 
crime has been made voluntarily by him. 
(Shankaria). This confession has been 
made in my presence by him (Shankaria). 
By my reading over, on hearing it, the 
accused admitted it to be correct. It is 
a true and full record of the statement 
which he (Shankaria) made voluntarily.” 

25. The Magistrate, Shri Bansal, was 
also examined as a witness at the trial. 
He proved- the record of the confession 
and testified that he had recorded it 


after fully satisfying himself that 
the confession was being made vol- 
untarily. 


26. Mr. S. K. Gambhir, appearing as 
amicus curiae, argued the case very 
thoroughly on behalf of the appellant. 
It is contended by him that the confes- 
sion (Ex. P-27) was not voluntarily made, 
but was the result of police pressure, 
inducement and coercion. According to 
him, this inference is deducible from 
these circumstances: 


(1) No explanation is forthcoming as 
to why the accused was brought all the 
way from Ganganagar to Raisingh Nagar 
for getting the confession recorded 
there. Possibly, the police did not want 
to give the appellant an opportunity of 
having independent advice which could 
more easily be availabe in the District 
town of Ganganagar rather than at the 
Sub-Divisional Town, Raisinghnagar. 


(2) The Judicial lock-up, Raisingh- 
nagar, being contiguous to the Police 
Station, is almost a part of it. The ap~ 
pellant therefore, even on the 12th, 13th 
and 14th of June, 1974, during the time 
when he was an inmate of the Judicial 
lock-up, could not be said to be free 
from police surveillance and influence. 


A. Í. R. 


(3) The Magistrate hardly gave 20 
minutes to the appellant for reflection 
before recording his confession. It is 


Maintained that according to the ruling 


of this Court, the Magistrate should 
have given at least 24 hours to the ap- 
pellant, to think and decide, while in 
the Judicial lock-up, as to whether or 
not he should make a confession. (Re- 
liance in this connection has been placed 
on the decision of this Court in Sarwan 
Singh v. State of Punjab, 1957 SCR 953: 
(AIR 1957 SC 637). 

(4) There is reason to suspect that 
after recording the confession, the appel- 
lant was handed back to the Police 
Superintendent, Shri Srivastava, who 
then took him to Hanumangarh. If that 
be a fact, it would amount to a contra- 
vention of sub-sec. (3) of S. 164 of the 
Criminal P. C., 1973, giving- rise ta an 
inference that the confession was’ not 
voluntary. 


27. It is proposed to deal with these 
points ad seriatim. 


28. The learned Solicitor General sub- 
mits that at the relevant time, Shri 
5. D. Kumar Bansal was posted as Mun- 
siff-cum~Judicial Magistrate First Class 
at Sriganganagar, but he used to come 
to hold his circuit Court at Raisinghnagar 
for 15 days. It is pointed out that on 
June 12, 1974 when the question of re- 
cording the confession of the appellant 
arose, no Judicial Magistrate of the First 
Class, competent to record a confession, 
was available at Ganganagar. Our at- 
tention has been invited to the entries 
in the Roznamcha of Police Station, 
Sadar Ganganagar which reveal this 
fact. Stress has also béen placed on the 
fact that no question whatever was put 
to S/Shri Srivastava (P. W. 20) and Bhan- 
war Singh (P. W. 21) in cross-examina- 
tion to show that on June 12, 1974 a 
Magistrate competent to record a confes- 
sion under S. 164, Cr. P. C. was avail- 
able at Ganganagar and that the appel- 
lant was taken to Raisinghnagar with a 
sinister move or for extorting a confes- 
sion, 

28-A. There is merit in the submis- 
sion made by the learned Solicitor 
General. 

29. The relevant Roznamcha_ entries 
of Police Station, Sadar, Ganganagar, 
which were proved by Bhanwar Singh, 
S. H. O. (P. W. 21), have been read out 
to us. From those entries it appears that 
the appellant was taken on June 12, 1974 
from Ganganagar to Raisingh Nagar for 
getting his confession recorded by a 
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Magistrate, because on that date 10 
Judicial Magistrate of the First Class was 
available at Ganganagar. It may Je 
noted further, that’ in cross-examinaticn, 
no question was put to Shri Bhanwar 
. Singh or Shri- Srivastava to show trat 
on 12-6-1974 a Magistrate competent to 
record a confession, was available at 
Ganganagar, or that the appellant was 
taken to Raisingh Nagar with a mala fide 
motive although the appellant- was at the 
trial properly defended by Shri Ganrat 
Ram, who, we are told, is an experienced 
lawyer. There.is nothing on the recccd 
to Indicate that the appellant was tak=n 
to Raisingh Nagar to deprive him of tne 
opportunities of having independent legal 
advice, or with any other oblique moti~e. 


30. As regard point No. (2), the app-l- 
lant during his examination under S. 3-3, 
Cr. P. C., stated: “During those ‘dacs, 
Kashi Prasad Ji was staying in the Polce 
Station, Raisingh Nagar which is adjacent 
to the Judicial lock-up, and used ta se 
and threaten me.” Thereafter, the con- 
fessional statement (Ex. P-27) was read 
out to the appellant, and he was asked 
by the Sessions Judge as to whether tais 
statement was given by him. To this, 
the appellant replied: “I did not ge 
this statement voluntarily. I have given 
this statement under compulsion due to 
the fear, threat and beating given 3y 
Shri Kashi Prasad.” 


31. In cross-examination, no questzon 
was put to Shri Kashi Prasad Srivasteva 
to show that the Judicial lock-up Rai- 
singh Nagar is adjacent to the Polce 
Station, nor was he asked whether at “he 
material time, he was staying in the 
Police Station Raisingh Nagar. Shri Sri- 
vastava was however asked as to wle- 
ther he had compelled and beaten he 
accused to make the confessional staze- 
ment. This was sharply denied by him. 


32. Questions were however put to 
Shri S. K. Bansal, Judicial Magistrate, 
(P. W. 6) about the relative situations of 
the buildings of the Judicial Lock-up end 
Police Station at Raisingh Nagar. Sari 
Bansal stated that the Judicial lock-up 
is at a distance of 150 to 200 feet from 
the Court at Raisingh Nagar. He was 
then questioned; “Is the Police Staton 
Raisingh Nagar adjacent to the Judidal 
lock-up?” The witness replied: ‘he 
Police Station is constructed near it but 
the building is a separate one. I do aot 
know whether there is any common wall 
in-between or not. I cannot say’ whe- 
ther a man can peep through/from “he 
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common wall, which is four feet high 
sGicwaduen between the Police Station and 
the Judicial lock-up. I do not know as 
to whether the doors of the Police Sta- 
tion and Judicial lock-up are in one side. 
I cannet say whether the distance in 
between them is about 30 feet.” The 
Magistrate was then asked: ‘Was the 
police investigating this case, staying at 
Raisingh Nagar during those days?” 
The witness answered: “I canot say, as I 
had never been to -.Police Station 
Raisingh Nagar.” 


33. The evidence of the Magistrate, 
referred above, shows no more than the 
fact that the Judicial lock-up at Raisingh 
Nagar is located in a separate building, 
near the police station. But. from the 
mere fact that the Judicial lock-up is 
located in the proximity of the police 
station, it does not follow that both are 
under the control of the Police. The 
Judicial lock-up — as appears from the 
statement of the Magistate, Shri Bansal 
— is a Sub-Jail governed by the Jail 
Manual. The watch and ward staff of 
the Judicial lock-up are under the con- 
trol of the Jail Superintendent or the 
Magistrate who may be the ex-officio 
Superintendent of the Sub-Jail (includ- 
ing. the Judicial lock-up). The precise 
position as to whether Shri Bansal or 
any other Magistrate was in charge of 
the Judicial lock-up is not clear from 
Shri Bansal’s statement, because he was’ 
not specifically. and fully questioned in 
regar to this aspect of the matter. Even 
so, this much is clear that the Judicial 
lock-up was not under the control of 
Shri Srivastava. Even Police Station, 
Raisingh Nagar, could not be under the 
administrative control of Srivastava as 
he was not the District Superintendent 
of Police but belonged to the C: I. D., 
and his headquarter was at Jaipur. In 
these circumstances, it cannot be believed 
that from 12th to 14th June, 1974, Shri _ 
Srivastava was staying in Police Station 
Raisingh Nagar. An officer of his status, 
belonging to another branch of the Police 
Department normally is not expected to 
use a Police Station for his board and 
lodging while on tour. Moreover, as 
already mentioned, not a single ques- 
tion was put to Srivastava or Bhanwar 
Singh to show that they halted in the 
Police Station. Raisingh Nagar is a 
Sub-Divisional Town. There must be a 
Rest House or an Inspection Bungalow 
for stay of the Government Officers on 
official tour. Had these officers been 
questioned on this point, they would 


. {fully complied with the condition. 
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have disclosed their halting place which 
_ could be checked with reference to their 
T.A. Bills or the record maintained at 
the Rest House. -No question was put 
to these officers as to whether they had 
at all visited the Police Station. If 


Srivastava had really visited the Police 


Station during this period, his visit 
must have been reflected in the Daily 
Diary of the Police Station. The Daily 
Diary of the Police Station was never 
summoned. It will therefore, be not un- 
reasonable to infer that the entries in 
the Daily Diary of the Police Station do 
not show that Srivastava visited this 
Police Station during the period from 
12th to 14th June, 1974. 


34. We therefore, do not find any 
substance in Point No. 2. 


35. It may be noted that despite a 
‘specific question put by the Magistrate 
to the accused during his preliminary 
examination on 14-6-1974, he (accused) 
did not complain about any threat, in- 
ducement, pressure or beating given to 
him by Shri Srivastava or anybody else. 
The courts below were therefore, right 
fin rejecting the belated plea to tha 
effect, set up by the appellant. l 


36.- This takes us to Point No. 
The argument is. that the Magistrate 
should have given at least 24 hours to 
the appellant after his preliminary exa- 
mination, to think over the matter, in 
Jail, free from fear of the Police. 


37. It is true that the interval be- 
tween the preliminary examination of the 
appellant and the recording of his con- 


fessional statement was about 15 minu= ` 


tes. But there is no statutory provision 
in S. 164 Cr. P. C. or elsewhere, or even 
an executive direction issued by tha 
High Court, that there should be an in-« 
terval of 24 hours or more between the 
.|preliminary questioning of the accused 
and the recording of his confession. The 
ieondition precedent for recording a con~ 
fession by the Magistrate in the course 
of Police investigation fs provided in 
S. 164 (2) Cr. P. C. which mandates the 
Magistrate -not to record any confession, 
unless upon questioning the accused 
person making it, he has reason to be~ 
lieve that it is being made voluntarily. 


38. In the instant case, the Magistrate 
He 
(Shri Bansal) has testified that before 
recording the confession he had fully 
satisfied himself that the accused want- 
ed to make the confession voluntarily.: 


(3). 
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39. The large number of clear and 
pointed questions put by him to the 
appellant for this purpose and the ans- 
wers given by the latter, have been ex~ 
tracted in full earlier. Their perusal 
Shows that the Magistrate had cogent 


‘reasons to believe that the confession 


was being voluntarily made. 


40. Although the interval. between 
the preliminary questioning of the ap- 


. pellant and his confession was about 


15 minutes, the appellant had no less. 
than 38 hours at his disposal, whilst he 
was in judicial custody free from fear 
or influence of the Police, to think and 
decide whether or not to make a cons 
fession., As noticed already, the appel- 
lant was brought from Ganganagar to 
Raisingh Nagar on June 12, 1974 because 
on that day no Magistrate competent to 
record the confession of the appellant 
was available at Ganganagar. The ap- 
pellant was admitted to the Judicial 
Lock-Up Raisingh Nagar under the 
orders.of the Magistrate about or after 
4pm. on that date. Thereafter, the 
appellant continuously remained in tha] | 
Judicial Lock-Up or judicial custody till)’. 
his confession was recorded on June 12,1. 
1974 from 8.45 am. onwards. The Ma-| ` 
gistrate, Shri Bansal was aware that the 
appellant was continuously in judicial 
custody since the evening of June 12, 
for about 38 or 40 hours preceding the 
confession. 


41. In Sarwan Singh v. State of Pun« 


‘jab (AIR 1957 SC 637) this Court had 


emphasised that before recording a con- 
fession, the Magistrate should see that 
the mind of the accused person was 
completely free from any possible influ- 
ence of the police. In that context, it 
was observed that “the effective way of 
securing such freedom from fear to the 
accused person is to send him to jail 
custody and give him adequate time to 
consider whether he shauld make a con- 
fession at all.” In this connection, it 
was suggested: “.......... speaking gene- 
rally, it would, we think, be reasonable 
to insist upon giving an accused person 
at least 24 hours to decide whether or 
not he should make a confession.” The 
Court was careful enough to preface this 
suggestion with the remark that “it 


would naturally be difficult to lay down 
any hard and fast rule as to the time 
which should be allowed to an accused 
person in any given case,” (emphasis 


added), 
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42. It will be seen that how much 
time for reflection should be allowed to 
an accused person before recording his 
confession, is a question which depends 
on the circumstances of each case. The 
object of giving such time for reflection 
to the accused, is to ensure that he is 
completely free from Police influence. 
If immediately before the recording of 
the confession, the accused was in judi- 
cial custody beyond the reach of the 


investigating police for some days, then. 


such custody from its very nature, may 
itself be a factor dispelling fear or in- 
fluence of the police from the mind of 
the accused. In such a case, it may not 
‘be necessary to send ‘back the accused 
‘person for any prolonged period to Jail 
or Judicial Lock-up. In the instant case, 
the accused was got admitted to the 
Judicial Lock-Up on the 12th June for 
getting his confession recorded under 
S. 164 Cr, P. C., and such admission 
was made under the orders of the Ma- 
gistrate who ultimately recorded his 
- confession on the 14th June. The accu- 
sed was about two days in judicial 
custody beyond the reach of the Police. 
On June 13, 1974, a written request was 
made to the Magistrate by the Police, 
for recording the confession of the accu- 
sed. Even then, the Magistrate post- 
poned the recording of the confession 
till the following day, obviously because 


he wanted to give the appellant one day 


more in judicial custody to ponder over 
the matter free from Police influence. 
On the 14th June, notwithstanding the 
fact that the accused Shankaria was in 
judicial custody from the evening of the 
12th June after the preliminary question- 
ing, the Magistrate allowed 15 minutes 
more to him for reflection. Thus consi- 
dered, Shankaria had, as a matter. of 
fact, about 38 or 40 hours in judicial 
custody, immediately preceding the con- 
fession and this was rightly considered 
sufficient ta secure freedom from fear or 
influence of the Police to him (Shan~ 
karia). 


43. The facts in Sarwan Singh v. 
State of Punjab (AIR 1957 SC 637) (ibid) 
were entirely different. Therein, the 
accused who had visible marks of inju- 
ries was straightway brought by the 
Police from its prolonged custody, and 
produced before the Magistrate. who im- 
mediately thereupon recorded his confes- 
sional statement, while the Police Sub- 
Inspector remained outside in the veran- 
dah of the Magistrate’s office. The. Magis- 
trate did not ask the accused _how -ha 
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came to be injured. It was in these cir-. 
cumstances that this Court held that the 
failure of the Magistrate to give adequate 
time to the accused to consider the matter, 
stamped it as unvoluntary. 

44. The facts of the case in hand are, 
substantially in line with those of: Abdul 
Razak v. State of Maharashtra, (AIR 1970 
SC 283). There, the accused was kept 
after his arrest in police custody for a 
fortnight. Then, after being kept in jail 
custody for three days, he was produced 
before the Executive Magistrate for re- 
cording confession. The Magistrate after 
a warning sent back the accused to jail 
and then recorded his confession on the 
following day. Repelling the contention 
that the accused remained in prolonged 
police custody and his confession was 
not voluntary, this Court held that the 
accused had spent four days in judicial 
custody and he was not under the influ- 
ence of the investigating agency for at 
least four days, 


45. For the above reasons, we nega- 
tive the third PORI, canvassed by 
Mr. Gambhir. 


46. As regards point No. (4), the 
Magistrate has stated that after record- 
ing the confession, he had handed over 
the custody of the accused to the Chal- 
lani Guard (ie. the guard who bring 
under-trials from the Judicial Lock-Up 
to the Court). The Challani Guard was 
not under the control of the investigat- 
ing agency. During the preliminary 
questioning of the appellant, the Magis- 
trate had assured him that in no case — 
whether he made a confession or’ not — 
he would be sent back to Police custody. 
Accordingly the Magistrate, according to 
his testimony, did not send the accused 
back to police custody. Instead, he gavə 
the custody of the appellant to the Chal- 
lani Guard, which means jail or judicial 
custody, : 


47. A suggestion was put to Shri 
K. P. Srivastava in ` cross-examination, - 
that azter the confession had been re- 
corded, the accused was taken to Hanu- 
mangarh and the witness had accom- 
panied him. The witness stoutly refuted 
this suggestion that the custody of the - 
accused was, after the confession, given.. 
to him or the investigating Police. He 
however, affirmed that the accused was 
sent to the judicial lock-up Hanuman- 
garh. There was no good reason to dis- 
believe the evidence of the Magistrate 
(P. W. 6) and the. Superintendent of 
Police (P. W. 22) to the effect, that after 
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recording the confession, the custody of 
the accused was not handed to the in- 
vestigating police, 


48. Mr. Gambhir’s ‘contention, T 
fore, is not factually correct, There was 
no infringement of sub-sec. (3) of S, 164 
Cr. P. C. Thus, all the four points press- 
ed into argument by Mr. Gambhir, fail. 


49. Another circumstance which rein- 
forces the conclusion about the confes- 
sion being voluntary is that it was not 
retracted at the earliest opportunity. 
The confession was recorded on June 14, 
1974. The trial of the accused commen- 
ced on Jan, 10, 1975 when charges were 
framed and read over and explained to 
the appellant by the Sessions Judge. At 
the trial, he was defended by Shri Gan- 
pat Ram, who, as already observed, was 
an experienced lawyer. The trial drag- 
ged on for several months, because wit- 
nesses were examined piece-meal on 
different dates. The prosecution evid- 
ence was closed on June 14, 1975 and 
the accused was then examined under 
S. 313 Cr. P. C. It was during such exa- 
mination, the appellant for the first time 
retracted the confession and took up the 


plea that he had made it under duress - 


of the police. 


50. After bestowing our pest consi~ 
deration to all the questions bearing on 
the point, we are of opinion that in the 
circumstances of the case, the High 
Court was right in coming to the conclu- 
sion that this confession (Ex. P. 27) had 
been voluntarily made by Shankaria, 
accused. 


51. The next question is: Whether 
the confession (Ex. P-27) is true? In 
this connection, it. may be recalled that 
the appellant did not say that he was 
tutored by the Police to make this con- 
fession. He did not say that the story 
adumbrated in the confession (Ex. P-27) 
was put into his mouth by somebody 
else. He did not deny the factum of 
making this confession. His plea in 
substance was that he had made it but 
under compulsion and threat. He, how- 
ever, added that the statement (Ex. 
P. 27) is false. i 


52. A perusal of the confessional 
statement (Ex. P. 27) would show that 
prima facie there is nothing improbable 
or unbelievable in it. It appears to be 
a spontaneous account, studded with 
such vivid details about the manner of 
the commission of the crimes- in ques- 
tion, which only the ‘perpetrator of the 
crimes could Know.’ | .- We 
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53. Now let us compare the state- 
ment (Ex. 27) with the rest of the evid- 
ence. 

54. In Ex. 27, the accused has inter“ 
alia stated facts which may be rearrang= 
ed as under: 

(1) 
clothes, chappals and tried to climb the 
wall by the side of the railway line, but 


- could not succeed. Therefore, he climb- 


ed the wall through the side. 

(2) One Kassi was lying there in a 
corner. In the courtyard, three ‘beds 
were lying (two of them were near each 
other, while the third was “very far” 
from them). 

(3) “I picked up the Kassi and hit 
with its reverse side one of those per-= 
sons, on the head. Thereafter, I hit 
another person, I hit the third person 
after running to him, as he was sleeping . 
very far.” 

(4) “I then drank water, entered the 
kitchen but could not find anything in 
spite of search. Then I entered another 
room, opened the Kunda (Khuta), there 
a short (shirt) was lying from which I 
took out a key. I broke open the lock 
and got Rs. 700/- and got nothing else 
during the search.” 

(5) “Then I broke open the lock of | 
another house with the help of Subble, 
There, I was able to get Rs. 400/-.” 

(6) “I then remained there for much 
time......... brought water from the near- 
by johar in a bucket, and bathe myself.” 

(7) “Thereafter, I went to Bhatinda. 


In the evening (i.e. on 9-9-73) at 10 p.m. 


I proceeded by train to Bikaner. I stay- 
ed for two days at Bikaner. After two 
days, I went to Delhi and stayed there 
for two days. From Delhi, I proceeded 
for Haridwar and stayed there in a 
rented room at Rs. 12/- per day.” 


55. Facts (1) to.(6) in the confession 
(Ex. 27), find corroboration, firstly, from 
the reliable circumstantial evidence 
brought on the record by the prosecu- 
tion. Ex. P-8A is memorandum which 
was prepared by A.S.L, Bhagwan Singh 
soon” after inspection of the scene of. 
crimes in the morning of 9-9-73, in the 
presence of witnesses, In this memoran- 
dum, he noted the physical facts obser- 
ved by him at the scene, which, accord- 
ing to his lights, were relevant. This 
explanatory memorandum is an annexure 
to the rough site plan (Ex. P-8) which 
was then prepared by him. The vera- 
city of this site-plan (Ex. P-8) and the 
memorandum (Ex. P-8A) was never im- 
péached. No. question was put to Bhag- 


About midnight he took off his ` 
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wan Singh in cross-examination to 
challenge the genuineness of these docu- 
ments. Nor was any suggestion put lo 
him that these documents were prepared 
subsequently or that the facts noted 
therein were wrong. 


- 56. In the memorandum (Ex. P-8A), 
Bhagwan Singh has inter alia noted: 


"The bare-foot prints of the culprit 
are present at the outer side near the 
wall towards the Western (side) of tke 
Gurdwara at No. 7. This wall is 7 fest 
high and is kachhi. There are recent 
scratch marks of the climbing or scaling 
the wall from outer side. The very bar2- 
foot prints are present there on the outer 
side near the .wall. It is through this 
way that the culprit entered inside and 
reached the cots of...... «the sleeping 
persons.” 


The circumstantial facts noted in the 
above extract lend assurance to the poz- 
tion No. (1) of the confession. 


Assistant Sub-Inspector Bhagwan Singh 
has further noted in the memorandum 
(Ex. P-8A) and the site-plan (Ex. P-5) 
the presence of three cots of the victims 
in the courtyard of the Gurdwara. Trke 
dead body of Kartar Singh with head 
injury was lying on one cot at point 
No. 2 shown in the site-plan. Wazr 
Singh lay injured on a cot lying at a 
distance of 6 feet from that of Kartar 
Singh, while Mada Singh was lying ir- 
jured on a cot 8 feet further away. Th? 
blood-stained Kassi (Art.. 1) was lying 
near the cot of Wazir Singh. There wes 
sufficient concentration of blood on the 
blade of the Kassi near its pin-poin:. 
There was blood underneath all the 
three cots. 


57. These facts observed by A.S.L 
Bhagwan Singh and recorded in Ex. P-8 
and Ex. P-8A, inferentially lend assur- 
ance to what was stated by the appellam 
in the portions (2) and (3) (above ex- 
tracted from his confession (Ex. 27)). 


58. In Ex. P-8 and Ex. P-8A, Bhag- 
wan Singh noted the presence of bare 
foot-prints in the bath-room and the 
kitchen (shown at point Nos. 23 and 24 
respectively, in the site-plan). He fur- 
ther observed the marked resemblance 
of these foot-prints with the foot-prints 
supposed to be of the culprit, found near 
the cot on which the Sant (divine) lay 
dead in the vicinity of the courtyard, 
He has shown these points by. arrow 
marks in the site-plan. Bhagwan Singk 
bas further noted in the said document 
that “at the site, the locks including the 
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detached bolts, are lying near the de- 
tached frames of the three residential 
rooms.” He has also noted how clothes, 
small coins, iron trunks and other house- 
hold articles were lying scattered in the 
rooms. 

59. These circumstantial facts found 
at the spot tell a tale which is consist- 
ent with the one told by the appellant 
in the portions (4), (5) and (6) of his 
confessional statement. 

60. The portion marked (7) of the 
confession receives direct support from 
the evidence rendered by Sita Ram 
(P. W. 13), and the record (Ex. P-36) of 
the hotel at Haridwar which bears the 
signatures of the appellant Ratan Lal 
and of the witness, Sita Ram. This 
evidence shows that after the occur- 
rence in question, the appellant went to 
Bikaner, to Delhi and then to Haridwar, 
He stayed in a hotel at Haridwar pay- 
ing Rs. 12/- per day on 13-9-73 and 
14-9-73. 

61. Mr. Gambhir contends that the 
medical evidence contradicts the confes- 
sion inasmuch as it is stated therein that 
the appellant caused only one injury to 
each of the victims with the reverse 


side (ie. the pin-point) of the Kassi 
(Art. 1). 
62. The contention is devoid of merit. 


As already noticed, Dr. Bahadur Singh 
clearly stated that the incised injuries 
found on the victims could be caused 
with the sharp edge of the Kassi (Art. 1), 
while their other injuries could be cau- 
sed with the reverse side of the same 
Kassi. It may however, be conceded 
that from the medical evidence the 
possibility of the assailant having given 
more than one blow to the victims can- 
not be ruled out. But in his confes- 
sional statement, the appellant is not 
categorical with regard to the number 
of blows inflicted by him on the victims. 
All that he says is, that he hit each of 
the three victims, one after the other, ` 
in guick succession, on the head. The 
medical evidence shows that the blows 
on the heads of the victims had been 
given with great force. The autopsy of 
Kartar Singh and Mada Singh revealed 
that their skull-bones had been broken 
into fragments. The first blow received 
by each of the three sleeping victims, 
two of whom were blind persons, must 
have stunned them into coma. 

63. Be that as it may, the failure of 
the appellant to say in his confessional 
statement the precise number of blows 
given to the victims, does not amount to 
a materia] discrepancy between the con- 
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fession and the medical evidence, The 
fact remains that the medical evidence 
corroborates the confessional statement 
inasmuch as it is mentioned therein that 
the injuries to the victims were caused 
with Kassi. 


64. The report of the Chemical Exa- 
miner and the Serologist shows that 
human blood was found on the Kassi 
(Art. 1). That report’ further: confirms 
the confessional statement with regard 
to the use of this weapon in assaulting 
the victims. 


65. The courts below have further 
relied upon the circumstance that a fin- 
ger-print on the dabbi (Art. 2) from 
which Rs. 400/- in cash, kept by Karnail 
Singh (P. W. 15) had been stolen by the 
culprit, was identified as that -of the 
appellant. The prosecution case was 
that among other articles, this dabbi 
(tin box) was lying in a room in the 
yard of the Gurdwara. ASI. Bhagwan 
Singh while inspecting the scene of 
occurrence on 9-9-73, saw some finger 
impressions on it. He, therefore, took 
it into possession and sealed it into a 
packet, vide seizure memo (Ex. P. 14) 
in the presence of witnesses. There~ 
after, he- deposited it, with seals intact 
in the Malkhana of the Police Station, 
Sadul Sahar, and nobody tampered with 
it so long as the witness remained posted 
in the Police Station. The sealed parcel 
containing the Dabbi was sent to the 
Finger Print Expert under cover of a 
letter, dated June 29, 1974, from Shri 
Kashi Prasad Srivastava (P. W. 22). This 
witness (P. W. 22) testified that the seals 
on the parcel containing the dabbi were 
intact when it was sent to the. Finger 
Print Expert. Mr.. Gambhir submits 
that the parcel containing this Dabbi was 
not sent to the Finger-Print Expert for 
photographing and preserving the finger- 
prints said to have been found on it, till 
the 29th June, 1974, ie. 24 days after 
his specimen finger impressions - were 
taken by the Police. It is pointed ‘out 
that no explanation has been given by 
the prosecution as to why this Dabbi 
was not sent to the Finger-Print: Bureau, 
Jaipur, soon after its seizure, for taking 
enlarged photographs: of the alleged 
finger-prints on it. It is argued that in 
view .of this unexplained delay in send- 
ing the dabbi to the Finger-Print Ex- 
pert, there is reason to suspect that the 
finger-print of the appellant on the Dabbi 
might have been obtained by force or 
trickery by the police after his arrest, 


A. I. R. 
In this connection, it is emphasised that 
the prosecution has not led ‘any satis< 
factory or independent evidence that the 
seals on the parcel containing this Dabbi 
remained intact and had not been tam- 
pered with till it was sent.on June 29, 
1974 to the Finger-Print Expert and was 
opened by him. 


66. A similar contention was-. raised 
before the High Court. The ‘learned 


Judges repelled it with these observa< 


tions: 
“There is no doubt that the presecu« 


- tion has failed to lead evidence that the ` . 


finger-prints on the ‘dibbi’ Art. 2 wera 
not tampered with from 9-9-73 to 29-6-74 
when they were sent to the Finger-Print 
Expert. As stated above, there is ampla 
evidence on the record that when tha 
‘dibbi’ Art. 2 was recovered, it was seal< 
ed. P. W. 22 Kashi Prasad has stated 
that the seals of Art. 2 were intact when 
they sent it to the Finger-Print Expert, 
P. W. 18 Shri Tankha has also stated 
that the seals on Art. 2 were intact when 
they were received by him. The most 
important thing, which is to be kept in 
mind, is that the finger-prints of one 
individual do not tally with the finger- 
prints of any other individual. The 
science of finger-prints is itself a com- 
plete science for the purposes of identi- 
fication. In what manner the finger- 
prints of the accused Shankaria on Art. 2 
‘dibbi’ could be tampered with, has not 
been argued or suggested. The finger- 
prints on Art. 2 have, on examination, 
been found to tally with the specimen 
finger-prints of the accused. Tampering 
of finger-prints on Art. 2 would mean 
that some other finger-prints were su- 
perimposed or substituted. But no 
other finger-prints could be substituted 
or superimposed which would resemble 
and tally with the finger-prinis of the 
accused Shankaria. Accused Shankaria 
in his statement under S. 342 (8343?) 
Cr. P. C. recorded on 14-6-1974 and 
23-6-74 has not categorically. stated that 
his finger-prints were obtained on an 
article like the iron ‘dibbi’ Art.. 2. In 
the absence of such a plea by the accu~ 
sed Shankaria, the non-production of 
some evidence on the part of the ' prose- 
cution that the finger-prints were kept . 
intact during all this period loses all its 
IMportance,....ccce.0. In view of these cir- 
cumstances, we have no hesitation im 
holding that the finger-prints on the tron 
‘dibbi’ Art, 2, could not be tampered 
with, As a matter of fact, as stated 
above, the finger-prints could neither bea 
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substituted nor superimposed, and there- 
fore, the apprehension of the defence 
that the finger-prints could be tamp2red 
with, in the absence of such evidence, is 
wholly unfounded,” 


67. While we agree with the conclu- 
. sïon of the High Court that there was 
no good reason to suspect that the finger- 
print of the appellant found on the 
dibbi, Art. 1, was a fabrication, we will 
like to clarify and elaborate a little the 
reasoning by which this conclusior is 
arrived at. The first aspect of the metter 
which needs clarification is that this is 
not a case where the prosecution had 
led no evidence, to show that the finger- 
prints on the dibbi, Art. 1, from the Jate 
of its seizure ta the date they were sent 
to the finger-print expert, were irtact 
and had not been tampered with. F-rst- 
ly, there was the evidence of ASL 


Bhagwan Singh (P. W. 16) that whem in 


the morning of 9-9-73, he inspected the 
scene of occurrence, in the presence of 
witnesses, he found the dibbi, Art. 2, in 
the room of the Gurdwara. Some small 
coins were lying scattered near it. He 
Saw finger marks on this Dibbi He 
therefore, seized it and sealed it into a 
parcel in the presence of the witnesses 
and prepared the memorandum, Ex. 
P-14, Bhagwan Singh clearly stated 
that he had deposited the parcel, with 
Seals intact, in the Malkhana and no- 
body tampered with them so long as it 
remained in his charge. Secondly, there 
was the evidence of Shri Srivastava chat 
on 29-6-74 when the sealed parcel con- 
taining the Dabbi was sent to the Fin- 
ger~Print Bureau, Jaipur, the seals on it 
were intact. 


68. The only deficiency in the avi- 
dence on the point is that Bhagwan Singh 
was not asked about the date up to 
which he remained incharge of the Mal- 
khana or posted in Police Station Sadul 
Sahar. In _ cross-examination, he ex- 
pressed ignorance as to when the foot- 
moulds or the ‘dibbi’ were sent to the 
Finger-Print Expert. Probably, he -was 
transferred from this Police Stazion 
sometime before that date. At the date 
of this déposition (10-3-75), he was post-~ 
ed in Police Station Hindu Mal Kot. In 
cross-examination, it was 
P. W. 16, that the “recovery memos of 
foot-print moulds and dibbi were pre- 
pared after the accused was arrested.” 
The witness sharply denied this sugges- 
tion. 


69. The failure of the prosecution to 
bring out these details in evidence, in 


Shankaria v, State of Rajasthan (Sarkaria J.) 


-the Court, is the same.” 


‘suggested to. 


[Prs, 66-76] S.C. 1261 


the circumstances of the case, is no 
ground to. suspect, that the finger impres- 
sions on the Dabbi had been tampered 
with or fabricated. It will bear repeti- 
tion. that the genuineness of the expla- 
natory note (Ex. P-8A) attached to the 
Site Plan, was -not questioned by the 
defence. The presence of the dibbi 
(Art. 1), bearing some finger-marks, and 
its seizure and sealing find mention in 
this document. l 

70. However, the authenticity of the 
memo (Ex. P-14) — in which the pre- 
sence of finger-impressions on two sides 
of this dibbi is mentioned, — was ques- 
tioned, half-heartely. This memo pur- 
ports to bear the attestations of three 
witnesses, namely: Mithu Singh (P. W. 9). 
Shyam Singh (P. W. 3) and Jaggar Singh 
(P. W. 8). l 

71. The High Court appears to have 
accepted their evidence with regard to 
the seizure of this dabbi, without dis-« 
cussion. We will there briefly refer to 
the same, 

72. All these three witnesses speak 
with regard to the seizure of the Dabbi 
(Art. 2) by A.S.I. Bhagwan Singh from 
the. scene of occurrence on 9-9-73, 
although there are natural variations in 
regard to details in their evidence. 


73. Shyam Singh, P. W. 3, stated: 
“one ‘dabbi was also taken into posses- 


_ sion by the police from there and sealed. 


Its recovery memo, Ex. P-14, bears my >` 
signature. The Dabbi, Art. 2, present in 
The witness 
gave the time of taking this Dabbi into 
possession, as 8 am. Mithu Singh, 
P. W. 9, corroborated Shyam Singh, 
P. W.°3. He also identified his signature 
on the memo (Ex. P-14). 


74, Both these witnesses sharply refu- 
ted the suggestion put to them by the 
defence counsel, that the seizure memo, 
Ex. P-14 was prepared wrongly, after 
the arrest of the accused. 

75. Even Jaggar Singh, P. W. 8, wha - 
was allowed to be cross-examined by 
the Publice Prosecutor, testified that the 
iron Dabbi, Art. 2, had been lifted from. 
the spot and sealed by the Police in his 
presence. He, however, stated that “the 
seizure memo Ex. P-14, does not bear 
my signature.” This may be due to a 
lapse of money. It does not appear from 
the record, that the memo Ex. P-14 was 
shown to him when this question was. 
asked. 

76. Nothing was brought out in the 
cross-examination of these witnesses, 
particularly P. W. 3 and P. W. 9, to 
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show that they were not speaking the 
truth. Their evidence taken in conjunc- 
tion with that of A.S.I. Bhagwan Singh, 
had established beyond all manner of 
doubt that when this dabbi was found 
at the scene of crime on 9-9-73, it had 


finger-prints on both sides which could 


be of the culprit who had opened it and 
taken away Rs. 400/- from it. That was 
“why, ASI. Bhagwan Singh sealed it 
there and then to preserve those finger- 
prints, : 

77. During his examination at the 
trial, the appellant did not say in posi- 
tive: specific terms, that after his arrest, 
he was made to handle the Dabbi (Art. 1), 
what the appellant then stated on this 
point was as follows: 

“The police had taken many moulds 
in the police station after my arrest so 
also many palm impressions on various 
things were not made. I do not know 


whether the dibki was included amongst 


them or not.” When the evidence of 
the Finger-Print Expert, Mr. P. N. 
Tankha (P. W. 18), to the effect — that 
one finger impression on the dibbi, 
Art. 1, tallied with the middle finger- 
print of the left hand of the accused — 
was put to Shankaria, the latter answer- 
ed: “The witness tells false.” This 
reply would be consistent only with the 
position that his finger-prints on the 
_ dabbi were not taken after his arrest. 


78. The failure of the appellant to 
say in categorical terms that after his 
arrest he was made to handle this Dabbi, 
Art. 1, cuts at the root of his vague and 
omnibus plee thet all evidence, including 
that of the foot-moulds, finger-prints, 
etc. had been fabricated by the Police. 
In the first place, as rightly observed by 
the High Court, fabrication of the finger- 
prints in the circumstances of the case 
was difficult, without superimposition. 
Secondly, it is impossible to believe that 
an investigation of the status of a Supe- 
-rintendent of Police, would go to the 
length of causing substitution of the 
finger-prints of the accused in place of 
‘the original finger-prints of another per- 
son on the Dabbi. 


79. Mr. Gambhir next contends that 
in view of S5. 5 of the Identification of 
Prisoners Act, it was incumbent on the 
police to obtair the specimen thumb- 
impression of the appellant before a 
Magistrate, and since this was not done 
the opinion rendered by the Finger-Print 
Expert, Mr. Tankha, by using those 
illegally obtained specimen finger- 
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impressions, must be ruled out of evid« 
ence. 


80. The contention appears to be 
misconceived ‘because in the State of 
Rajasthan, the Police were competent 
under S. 4 of the Identification of Pri- 
soners Act. to take the specimen finger- 
prints of the accused, and this they did, 
in the instant case, before the Superin- 
tendent of Police, Shri K. P. Srivastava. 
It was not necessary for them to obtain 
an order from the Magistrate for obtain- 
ing such specimen finger-prints. 


81. In view of all that has been said 
above, the presence of the finger-print 
of the appellant on the Dabbi, Art. 1, 
from which cash was stolen at the time 
of occurrence, is a tell-tale circumstance 
coo towards the guilt of the appel- 
ant. 


82. At this place, we may mention 
that according to the prosecution, the 
appellant, in order to evade detention 
and arrest by the Police, had taken up 
residence at Bhatinda and was holding 
himself out as Rattan Lal son of Jetha 
Mall, although his real name was Shan- 
karia son of Raji Ram and he was a 
native of village Karampur, District 
Ganga Nagar. Subhash, P. W. 23, was 


examined by the prosecution to establish 


this fact. P. W. 23 became a friend of 
the appellant when the witness and the 
appellant both were serving jail senten- 
ces in Ganga Nagar Jail. P. W. 23 had 
helped the Police in arresting the appel- 
lant from Bhatinda. At the trial also, 
P. W. 23 identified the appellant as the 
same person. The evidence of P. W. 23 
has been believed by the courts below 
and Mr, Gambhir has not assailed it be- 
fore us on any tangible ground. 


83. Now, remains the evidence of the 
foot-moulds. These moulds were pre- 
pared from the foot-prints of the sus- 
pected culprit, found in or near about 
the Gurdwara on 9-9-73. On 16-6-74, 
specimen bare-foot prints of the appel- 
lant were taken before the Additional 
District Magistrate and specimen foot- 
moulds were prepared therefrom. The 
two sets of foot-moulds were sent to the 
Expert, Mr. Tankha, at Jaipur on 29-6-74. 
Mr. Tankha testified at the trial that the 
foot-mould 5 (of one of the bare-foot 
prints found at the scene of crime) 
tallied with the specimen left foot-mould 
of the appellant. 


84. Although the science of identifi- 
cation of foot-prints and foot-moulds is 
not a developed science, and track evid- 
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ence, by itself, may not be deemed suffi- 
cient to carry conviction in a criminal 
trial, yet it is a relevant circumstance 
which taken into account along with the 
other evidence, may reinforce the con- 
clusion as to the identity of the culprit. 
In the instant -case, the other evidence 
per se was sufficient to fix the identity 
of the appellant with the crime. The 
evidence of similarity of the foot-moulds 
taken in conjunction with the circum- 
stance, that at the scene of occurrence 
there were bare-foot prints which ap- 
pear to be of one person, does lend fur- 
ther assurance to what the appellant has 
stated in his confessional statement with 
regard to his going about bare-focted 
inside and outside the Gurdwara at or 
about the time of committing the crimes 
in question. 


85. To sum up, it was cogently estab- 
lished that the confession (Ex. P-27) was 
voluntarily made and it is true. Further, 
it receives assurance in several material 


particulars from reliable independent 
evidence, mainly of a | circumstantial 
character. The confession, Ex. 27, 


coupled with the other evidence on the 
record, had unerringly and indubitably 


brought home the charges to the appel- 


lant. 


86. The crimes were committed in a 
most brutal and dastardly fashion. The 
victims were taken unawares when they 
were asleep. Two of them were blind 
persons. His Neronian conduct even 
after the occurrence in languishing in 
the stricken premises, looking for some- 
thing to eat in the kitchen, drinking 
water, smoking Bidis, bringing water and 
bathing himself, mindless of the spectre 
of the slain and the groans and gasps 
of the dying, betrays an extreme depra- 
vity of character. The grisly and grue- 
Some nature of the murders, the hap- 
less and helpless state of the victims, 
the fiendish modus operandi of the ap- 
pellant to first kill and then steal — all, 
steel the heart of law to call for its 2x- 
treme penalty. 


87. For all the foregoing reasons, we 
dismiss this appeal, affirm the judgment 
of the High Court and maintain the con- 
viction of the appellant and the sentence 
of death awarded to him for the mur- 
ders of Kartar Singh and Mada Singh. 


Appeal dismissed, 
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AIR 1978 SUPREME COURT. 1263 
(From: Allahabad)* 


R. S SARKARIA,’ N. L. UNTWALIA 
AND P. S5. KAILASAM, JJ. 


State Bank of India (Successor to the 
Imperial Bank of India), Appellant v. 
Smt. Shyama Devi, Respondent. 

Civil Appeal No. 2476 of 1968, D/- 5-5- 
1978. ' 

Torts — Vicarious liability —- Banker 
and customer — Customer entrusting 
money or cheque by endorsement on its 
back to bank employee for crediting the - 
same to his account —- Employee mis- 
appropriating sums entrusted — Vicari- 
ous liability of bank — Onus of proof — 
((i) Banker and Customer; (ii) Evidence 
Act (1 of 1872), Ss. 101 to 104; (iii) Con- 
tract Act, S. 238), F. A. No. 343 of 1952, 


Shyama Devi 


. D/- 3-3-1964 (All), Reversed. 


The first of -the principles which 
govern the vicarious liability of an em- 
ployer for the loss caused to a customer 
through the misdemeanour or negligence 
of an employee, is that the employer is 
not liable for the act of the servant if 
the cause of the loss or damages arose 
without his actual fault or privity and 
without the fault or neglect of his agents 
or servants in the course of their em- 
ployment. Thus, a master is liable for 
his servant’s fraud perpetrated in the 
course of master’s business, whether the 
fraud was for the master’s. benefit or 
not, if it was committed by the servant 
in the course of his employment. There 
is no difference in the liability of a 
master for wrong whether for fraud or 
any other wrong committed by a servant 
in the course of his employment, and it 
is a question of fact in each case whether 
it was committed in the course of the 
employment. 1912 AC 716 and 1955 AC 
130, Foll. (Paras 21, 22, 25) 

Where a client of the bank paid cer- 
tain amount to an employee of the bank 
for crediting it to her account, the onus 
was on the client to show that she paid. 
the amount to the employee of the bank 
and was received by that ‘employee in 
the course of -his employment with the 
bank. In such a case, the false and 
fraudulent entry about the deposit of 
the amount in the Pass Book of the client, 
could not shift the onus on the Bank to 
prove the contrary. So also, where the 


husband of the client gave a cheque 


*(First Appeal No. 343 of 1952, D/- 3-3- 
1964 (A11). 
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drawn on his bank -account to the bank 
employee for crediting it to the account 
of the client by endorsing on its back 
and the employee cashed the cheque and 
misappropriated the amount, the act of 


the employee which caused the loss to 


the client could not be said to have been 
committed by the employee in the course 
of his employment with the bank. In 
such a case, the fact that false and 
fictitious entries to cover up his fraud 
were made by the employee in the Pass 
Book of the client and in the Ledger Ac- 
count of the husband could not make the 
embezzlement committed by the emplo- 
yee an act committed in the course of his 
employment with the bank. Consequently, 
the bank was not liable to make good the 
loss caused to the client by the act of 
the employee because the latter in such 


a case would be deemed to have acted . 


as an agent of the client and not within 
the scope of his employment with the 
- bank. First Appeal No. 343 of 1952, D/- 
3-3-1964 (All), Reversed, 
(Paras 41, 42) 
Cases Referred: Chronological Paras 
(1966) 3 All ER 593 : (1966) 3 WLR 642, 
Leesh River Tea Co. v. British India 
Steam Navigation Co. 17, 22, 42 
(1965) 2 All ER 725 : (1965) 3 WLR 276, 
' Morris v. C. W. Martin and Son . 17 
1955 AC 130: (1955) 2 WLR 13, United 


Africa Co. v. Saka Owoade 25 
1912 AC 716: 107 LT 531, Lloyd v. 
Grace Smith and Co. 24 


(1904-7) All ER 460 : (1904) 2 KB 712, 
Ruben and Ladenburg v. Great Fingall 
. 17 
Dr. Y. S. Chitale, Sr. Advocate (M/s. 
J. S. Arora, Ashok Grover and G. K. B. 
Chowdry Advocates with him), for Ap- 
pellant; Mr. S. P. Bhargawa, Sr. Advo- 
cate, (Mr. M. V. Goswami, Advocate with 
him), for Respondent. 
<.. SARKARIA, J. :— This appeal on certi- 
‘ficate is directed against a judgment and 
‘decree, dated March 3, 1964, of the High 
“Court of Judicature at Allahabad. It 
‘arises out of these circumstances. ` 
_ On September 17, 1945, the respondent 
opened a Saving Bank Account, being 


No, 9001, with the Appellant’s predeces- 


`- sor, the Imperial Bank of India at its 
Allahabad Branch. She was introduced 
to the Bank by one Kapil Deo Shukla, 
who was an employee of the Bank, and 
admittedly a close neighbour of the res- 
pondent and-.a friend of her husband, 
Bhagwati Prasad. 

2. On November 30, 1948, the respon- 
dent made a petition in forma pauperis 


A.LR. 


for the recovery of Rs. 15,547/10/-, to- 
gether with pendente lite and future 
interest from the Imperial Bank. This 
petition was later registered as a regular 
suit in 1950. ‘The plaintiff's case, as 
pleaded, was as follows: 

3. The plaintiff had; apart from 
Rs. 1,932/2/- admitted by the defendant- 
Bank, the under-noted amounts which 
were: deposited by her from time to time 
with the Bank: 


Rs. 105— deposited on September 17, 
oe “8 1945. 

Rs. 4,000— deposited on September 17, - 
1945. 

Rs. 8,000— deposited on December 7, 
1945. 


Rs. 100— deposited on June 20, 1946, 
Rs. 12,205 | 


These amounts were ‘entered fn the 
respondent’s Pass Book by the em- 
ployees of the Bank, which had been 
confirming and ratifying those entries 
from time of time, 

4. . Paragraph 3 of the plaint is mate- 
rial. It may be extracted: 

“There was a permanent clerk named 
Kapil Deo Shukla in the employ of the 
defendant Bank, who exercised much in- 
fluence on other employees of the Bank 
and used to work at different counters, 


The Bank viewed his actions with ap- 


proval and acted with negligence. The 
plaintiff as well as other constituents re- 
garded him ds an employee end a res- 
ponsible person of the Bank and letter of 
instructions to him, while this clerk used . 
to obtain the signature of the officer on 
the Pass Book as usual. The plaintiff 
used to believe that the money had been 
deposited and she was satisfied on peru- 
sal of the Pass Book. She had never any 
occasion for suspicion.” 


5. In August 1946, the plaintiffs hus- 
band felt some suspicion in the Bank’s 
affairs. She thereupon sent a notice, 
dated August 13, 1948, to the defendant- 
Bank, The Bank replied by letter, dated 
August 14, 1948, in which it accepted the 
deposit of Rs. 1,932/2/- and denied the 
deposit and payment of the four items 
detailed zbove. The defendant-Bank was 
responsible for the acts and omissions of 
its employees which they did during 
their service, and if Shukla or any other 
employee of the Bank had committed 
embezzlement and defrauded the plain- 
tiff, the Bank was responsible for making 
good that loss. 
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6. The defendant-Bank in its written 
statement admitted that Kapil Ded 
Shukla was one of its employees and hə 
used to work at the counter, but not at 
the Savings Bank counter, where the 
Savings account. of the plaintiff was dealt 
with. Shukla was no longer in the ser- 
vice of the Bank. The Bank further 
pleaded that the amount of Rs. -12,205/-, 
as detailed above, was never deposited 
with it, nor were the alleged deposits 
constituting this amount ever confirmed 
or ratified by it. The Bank further 
stated that only an aggregate amount cf 
Rs. 1,932/- had been deposited by the 
respondent on the diverse dates, as indi- 
cated below: 


Rs. 50 — deposited on September 1%, 
1945. . 

Rs. 400—deposited on January 29, 1946. 

Rs. 432— deposited on February 4, 


1946. 
Rs. 1,000 — deposited on April 23, 1946. 
Rs. 50 — deposited on July 23, 1946. 


7. The Bank further averred that the 
plaintiff was introduced to the Bank by 
the said Kapil Deo Shukla, who was her 
close neighbour and a fast friend of. her 
husband, Bhagwati Prasad, and that -f 
the plaintiff-respondent selected him s 
her agent or instrument for depositing 
money in the Bank and he had defrauc~ 
ed her, or if Kapil Deo Shukla acting 
in collusion with her husband, showed 
wrong amounts in hèr Pass Book, the 
Bank was not liable for any loss thet 
might have accrued to her. 


The parties went to trial on these 
issues : 

(1) Did the plaintiff deposit with the 
defendant the various sums: of money 
mentioned in para. 4 of the plaint ? 

(2) Are these amounts mentioned in 
the plaintiff's Pass Book? If so, is the 
defendant bound by the entries therein ? 


(3) Did the plaintiff make any deposit 

in contravention of any rule of the Bank ? 
If so, to what effect ? 
On Issues (1) and (2), the trial court 
found that, except for the items af 
Rs. 105/- and Rs. 4,000/- entered in th= 
Pass Book, the respondent had deposited 
the other ‘amounts mentioned in it and 
that the Bank was bound by those entries. 
On Issue No. (3), it was held that th2 
Rules were not strictly enforced by th2 
Bank, and if the Bank had accepted an 
amount larger than the sum of Rs. 5,000/- 
in contravention of its Rules, the respon- 
dent was not debarred from claiming 
such deposit. 
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8. In the result, the trial court, on 
July 8, 1952, decreed the respondent's 
suit (in respect of two:items) for Rupees 
10,040/10/-, together with simple interest 
on this amount from January 1, 1946 to 
August 14, 1947 @ Rs: 1/8/- per cent per 
annum, and from August 15, 1947 to De- 
cember 1948 @. Rs. 7/- per cent per 


annum. It was further ordered that the. 


respondent would get simple interest on 
the decretal amount (after deducting 
Rs. 1,986/2/- which had been paid during 
the pendency of the suit) @ 6% per 
annum. Proportionate costs were also 
awarded to the respondent. 


9. Aggrieved, the Bank carried an 
appeal to the High Court of Judicature 
at Allahabad, and the respondent filed 
cross-objections in respect of the amounts 
of Rs. 4,000/- and Rs. 105/-, disallowed 
by the trial court. 


10. The High Court observed that the 
disputed amount of Rs. 8,000/- shown in 


‘the Pass Book consisted of two items, the 


bigger of which was an amount of Rupees 
7,000/- in the form of a cheque drawn 
by Bhagwati Prasad on the account of 
Bhagwati Prasad and Sons in Bharat 
Bank Ltd., Allahabad, and that Bharat 
Bank paid the amount of the cheque to 
Dass Bank Lid., Allahabad who credited 
it to the account of Lala Babu alias 
Kapil Deo Shukla, the aforesaid emplo- 
yee of the Imperial Bank. On these pre- 
mises, the High Court found that the 
amount of the cheque was not actually 
deposited, first, in the account of Bhag- 
wati Prasad and Sons, nor later in the 
Savings Account of the respondent; and 
that Kapil Deo Shukla had fraudulently 
taken the money of the cheque and cre- 
dited it in his own account in the Dass 
Bank Ltd., Allahabad. “Therefore, the 
responcent had to suffer because of the 
action of Kapil Deo Shukla, an employee 
of the Imperial Bank.” i 


11. Repelling the contention of the 


appellant-Bank, the High Court held’ on 


` 


the basis of the evidence of the appel- | 


lants witnesses —— Mahadeo Prasad and 
Narbada Prasad — that “it could not 
be said that Kapil Deo Shukla was not 
acting in the course of his employment in 
the Bank”. 


12. Regarding the entry of Rs. 100/-, the 
High Court held that the initials against 
this entry purporting to be of L. An- 
thony, had not been proved to be forged 
inasmuch as L. Anthony had not been 
examined, and that if any fraud had 
been committed by Kapil Deo Shukla, 
the Bank was liable for the same. - 
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13. In respect of the disputed deposit 
of Rs. 4,000/-. the High Court held that 
the appellant had not disproved the 
statement of Bhagwati Prasad by having 
the accountant of the Calcutta National 
Bank summoned with the accounts re- 
lating to Bhagwati Prasad, and as such, 
it did not see any reason to disbelieve 
Bhagwati Prasad’s statement that the 
cheque for Rs. 4,000/- was given to the 
Bank on September 10, 1945, to open a 
Savings Bank account in the name of the 
respondent, end that if K. D. Shukle 
cashed that cheque, also, and had the 
amount deposited in his own account, 
the respondent could not be made to 
suffer for the fraud committed by Kapil 
Deo Shukla in the course of his emplo~ 
ment in the Bank. 


14, “With regard to the item of Rupees 
105/-, also, the High Court accepted 
Bhagwati Prasad’s statement that this 
amount had been deposited by him on 
September 7, 1945. 


15. The High Court dismissed the 
Bank’s appeal and allowed the plaintiff- 
respondents cross-objections, decreeing 
the suit for Rs. 14,145/10/-, together with 
simple interest thereon from January 1, 
1946 to August 14, 1947 at the rate of 


Rs. 1/8/- per cent per annum and from | 


August 15, 1947 to December 1, 1948 at 
6 per cent per annum. It was further 
directed that the respondent could get 
pendente lite simple interest from the 
appellant on the decretal amount at 6% 
per annum. As the amount of Rupees 
1,986/2/- had been paid to the respondent 
on September 16, 1950, it would be de- 
ducted from the total amount found due 
to the respondent and the decretal amount 
scaled down pro tanto. Costs of both the 
ites were also awarded to the respon- 
ent. 


16. Hence, this appeal by the Bank 
on a certificate granted by the High Court 
under Art. 135 of the Constitution read 
with Ss. 109 and 110 of the Civil P. C. 


17. Dr. Y. S. Chitale, appearing for 
the appellant, contends that the respon~ 
dent’s case, as laid in the plaint, was that 
the plaintiff had entrusted K. D. Shukla, 
who was their friend, with moneys from 
time to time for depositing in her Savings 
Bank account. In such a situation, K. D. 
Shukla could not be said to have been 
acting in due course of his employment 
or as an agent of the Bank but only as 
an agent of the respondent, and if K. D. 
Shukla did not deposit those amounts as 
directed by the plaintiff, but misappro- 


priated the same and to cover up his 
fraud made false entries in the Pass 
Book, the Bank was not liable. Stress 
has been laid on the fact that the dis- 
puted amounts were never delivered by 
cheque or otherwise at the Bank’s coun~ 
ter. In this connection, reliance has 
been placed on the principles enunciated 
in Leesh River Tea Co. Ltd. v. British 
India Steam Navigation Co. Ltd., (1966) 
3 All ER 593; Ruben and Ladenburg v, 
Great Fingall, (1904) 7 All ER 460 and 
Morris v. C. W. Martin and Sons Ltd, 
(1965) 2 All ER 725. 


18. As against the above, Mr. Bhargav 
submits that the entries in the Pass Book 
showing the deposit of these amounts in 
the Savings Bank account of the plaintiff, 
had admittedly been made by K. D. 
Shukla, when he was an employee of the 
Bank. It is pointed out that there is 
evidenc2 on the record to show that this 
K. D. Shukla had manipulated the ac- 
counts of three other’ depositors, also, and 
the Bank had reimbursed those consti- 
tuents for the loss, and there is no reason 
why a discriminatory treatment should 
have been meted out to the plaintiff. It 
is argued that evidence on the record 


Suggests that K. D. Shukla could be call- 


ed upon to help other clerks, also, in 
transactions with the Bank: that there 
could be no collusion between Bhagwati 
Prasad and K. D. Shukla, because no 
man in his senses, would collude with 
another to cause deliberate monetary loss 
to himself or his wife. It is emphasised 
that according to the statement of Bhag- 
wati Prasad, the cheque for Rs. 4,000/- 
drawn by Bhagwati Prasad on the ac- 
count of Bhagwati Prasad and Sons for 
transfer to the account of the plain- 
tiff, was handed over by him at 
the Bank’s’ counter. With regard to 
all the disputed items, it is urged that 
the entries in the Pass Book showing 
these deposits in the plaintiff’s accounts 
were, prima facie, sufficient to establish 
the plaintiffs claim and cast liability on 
the appellant. Our attention has also 
been drawn to the entries in the Bank’s 
Ledger showing the deposit of this 
amount of Rs. 4,000/- in the account of 
the plaintiff. It is maintained that if 
K. D. Shukla or any other employee of 
the Bank made these entries falsely in 
the Pass Book or in the Ledger, the 
plaintiff could not be made to suffer and 
that the Bank would for that fraud com- 
mitted by the Bank’s employees in the 
course of their employment, be liable. It 
is contended that in the face of the en- 
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tries in the Pass Book, the burden had 
shifted on the Bank to show, how it was 
not liable to make good the loss. 


19. At the outset, it may be noted 
that the case of the plaintiff, as adum- 
brated in the plaint, was different from 
what was sought to be made out at the 
trial. It will bear repetition that in the 
plaint, it was pleaded that the plaintiff 
“quite often used to hand over the 
money and letter of instructions to him 
(K. D. Shukla), while this Clerk used tc 
obtain the signatures of the officer or 
the Pass Book as usual. The plaintif 
used to believe that the money had beer. 
deposited and she was Satisfied about 
such deposits on ‘perusal of the Pass 
Book, She had never any occasion for 
Suspicion” before August 1946. 


20. At the trial, the plaintiff herself 
did not appear in the witness-box, in- 
stead, her husband Bhagwati Prasad ap- 
peared as a witness. His version was 
that it was he, and not his wife, whe 
used to hand over the money and letter 
of instructions for deposit of the same 
in the plaintiff’s Savings Bank account 
and that he had deposited the amounts 
in cash or cheque at the counter behind 
which, at the same table, K. D. Shukla 
and one other clerk worked. Contrary 
to the case set up in the plaint, Bhag- 
wati Prasad went to the length of say- 
ing that he did not send or deposi: 
through K. D. Shukla any money in his 
wife’s account with the defendant-Bank. 
He equivocated even with regard to the 
patent fact that it was K. D. Shukla who 
had introduced the plaintiff and identi- 
fied her signature on the Account Open- 
ing Form submitted to the Bank. He 
denied that the plaintiff ever sent hez 
Pass Book to the Bank for completion 
through K. D. Shukla and the lattez 
used to return the same to her after 
completion. He, however, conceded: 


“If he was present in the Bank, I mar 
have deposited or paid some amoun 
through him.” 


At this juncture, the witness was con- 
fronted with the contents of para. 3 of 
the plaint. Thereupon, he admitted thai 
what was stated therein was correct 
Bhagwati Prasad further admitted that 
K. D. Shukla was residing four or five 
houses away from his house and he was 
known to the witness for the past 10 oz 
li years. 


21. Before dealing with the conten- 
tions canvassed, it would be useful to 
notice the settled legal principles which 


‘course of their employment. 


govern the vicarious liability of an em- 
ployer for the loss caused to a customer 
through the misdemeanour or negligence 
of an employee. 


22. The first of these principles is that 
the employer is not liable for the act of 
the servant if the cause of the loss or 
damages arose without his actual fault 
Or privity and without the fault or 
neglect of his agents or servants in the 
This prin- 
ciple has been illustrated by the decision 
of the House of Lords in Leesh River 
Tea Co. Ltd. v. British India Steam 
Navigation Co. Ltd., (1966) 3 All ER 593. 
The facts of that case were that during 
her yoyage'a ship called at an interme- 
diate port to discharge part of her ori- 
ginal cargo and load some fresh cargo. 
The shipowners engaged a stevedore 
company to discharge and load. A ser- 
vant of the stevedore company stole a 
brass plate, which was a cover that could 
be removed to give access to a storm 
valve. Its removal rendered the ship 
unseaworthy as sea water could enter 
when the ship rolled. The resulting hole 
in the ship was concealed by part of the 
fresh cargo loaded. On her voyage after 
leaving the port the ship encountered 
heavy weather. Water entered through the 
hole and damaged part of the original 
cargo. In an action for damages by the 
owners of the damaged cargo, the ship- 
owners contended that they were excepted 
from liability by Art. IV R. 2 (q) of the 
Hague Rules, because the cause of the 
damage arose without their actual fault 
or privity and “without the fault or neg- 
lect of the agents or servants” of the 
shipowners. 


23. Dealing with this argument, 
Danckwerts, L. J. observed (at page 597): 


“It seems to me that the vital point 
in the case is whether the theft of the 
brass’ plate was made by the stevedore, 
at Port Sudan, in the course of his em- 
ployment by the shipowners. He was 
to be regarded as the agent of the ship- 
owners for the purpose of unloading and 
loading cargo. There is no doubt that 
this gave him the opportunity to effect 
the theft of the plate, but the stevedore 
was concerned with cargo and not with 
the ship or parts of the ship. When he 
deliberately stole the plate he was acting 
in a way which was completely outside 
the scope of: his employment on behalf 
of the shipowners. The theft could not 
have been prevented by any reasonable 
diligence of the shipowners through the 
officers and crew of the ship.” 
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24. Salmon L. J., speaking in a simi- 
lar strain (at page 599) emphasised thet 
the fact that the thief’s employment oa 
board presented him with the opportu- 
nity to steal does not suffice to make tha 
shipowners liable. The conclusion drawn 
was: 

“For an employer to be liable, how- 
ever, it is not enough that the employ- 
ment merely afforded the servant or 


agent an opportunity of committing ths - 


crime,” > 


It must be shown that the damage com- 
plained of was caused by any wrongful 
act of his servant or agent done within 
the scope or course of the servant’s or 
agents employment, even if the wrong~ 
ful act amounted to a crime. For this 
proposition, Salmon, L. J. referred tə 
Lloyd v, Grace, Smith & Co, (1912 AC 
716). 

25. In United Africa Company Ltd. v, 
Saka Owoade (1955 AC 130), the Priv 
Council laid down that a master is liabls 
for his servant’s fraud perpetrated in the 
course of master’s business, whether tha 
fraud was for the master’s benefit or not, 
if it was committed by the servant in the 
course of his employment. There is no 
difference in the liability of a master for 
wrongs whether for fraud or any other 
wrong committed by a servant in the 
course of his employment, and it is a 
question of fact in each case: whether È 
was committed in the course of the em- 
ployment. 

26. In that case, the appellent-com-~ 
pany, general merchants, had expressly 
committed to servants of the respondent, 
a transport contractor, at his request, 
goods for carriage by road, and the ser- 
vants stole the goods, and the evidence 
established that that conversion took 
- place in the course of their employment 
The respondent was held liable to the 
appellants for the value of the goods, 
The rule in Lloyd v, Grace Smith & Ca, 
(ibid) was applied. 


27. Now, let us apply these princi- 
ples to the facts of the present case. 


28. The plaintiff's case as already 
noticed, in the plaint, was that the vari- 
ous amounts had been handed over im 
cash or in cheque by her to K. D. Shukla, 
an employee of the Bank for crediting in 
her Savings Bank account with the defen- 
dant-Bank, But Shukla fraudulently mis- 
appropriated or converted the same to 
his own use, 


29. Therefare, the first question that 
falls to be considered is whether tha 
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In cross-examination, 
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amounts, in question, were handed over 
by the plaintiff or on her behalf by her 
husband, Bhagwati Prasad, to K. D, 
Shukla in the course of the Bank’s busi- 
ness? In other words, was K. D. Shukla, 
while receiving these amounts from the 
plaintiff, acting as an agent of the plain- 
tiff or of the Bank in the course of his 
employment? This question, further re~- 
solves into the issue whether these 
amounts in question were handed over 
in the usual course of business in the 
Bank ? 


30. Issue No. f, framed by the trial 
court, was wide enough to cover this 
point, As already noticed, the trial 
court decided this issue, excepting with 
regard to the items of Rs. 4,000/- and 
Rs. 105/-, in favour of the plaintiff, The 
High Court, on appeal, decided this issue 
with regard to the item of Rs, 4,000/- in 
favour of the plaintiff. 

31. Since it is contended that the 
court below has misread the evidence and 
has not paid due attention to some of its 
features, we propose to re-examine the 
same ourselves, 


32. The main items shown in the Pass 
Book, as deposited in the respondent’s 
Savings Bank Account are of Rs. 4,000/- 
and Rs. 8,000/-: 

33. In regard to the item of Rs. 4,000/~ 
shown as deposited on September 17, 
1945, Bhagwati Prasad testified : 


"Rs, 4,000/- was deposited by cheque 
on 17th September 1945. It was present- 
ed in the Bank on 10th September 1945 

.. The counterfoil (Paper No. 4 of 
List 41/0) of Rs. 4,000/~ relates to this 
cheque, showing the amount deposited on | 
17th September 1945. This is a crossed 
cheque, I had written a letter in Hindi 
to the Bank to deposit the amount of this 
cheque in Shyama Devi’s account.” 


he clarified that 
this cheque for Rs. 4,000/-, dated 10th 
September 1945, was drawn by him on 
his account in favour of ‘self’, The wit- 
ness had drawn two parallel lines on 
it so as to make it a crossed cheque. He 
did not issue this cheque in Shyama 
Devi’s name, This crossed cheque was 
handed over by the witness at the coun- 
ter of the Bank. The counter clerk ask- 
ed the witness to go away, assuring that 
the witness would later on receive the 
Pass Book with the amount duly entered 
in it. The witness then went out of sta- 
tion in connection with his bamboo busi- 
ness. On his return on the 17th Septem- 
ber 1945, he went to the Bank. The 
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counter clerk then asked the witness to 
deposit some money in cash before -a 
new Pass Book could be issued and the 
amount of the cheque credited by the 
transfer in the plaintiff's account. On the 
Same day, the witness went to the Bank 
and deposited Rs. 105/- in cash, There- 
upon, a new Pass Book was issued to the 
witness. The amount.of Rs. 4,000/- was 
shown as deposited in the account of tne 
plaintiff on 17th September 1945. Tre 
cross-examination reveals that the wit- 
ness did not obtain any receipt for tne 
deposit of this cheque. He further ad- 
mitted that he had crossed the cheque, 
. so that it could not be credited to ary- 
body else’s account or be cashed by ary- 
one also, but would go to his account. 
He further clarified that he had sigred 
this cheque on its back as it was a ‘self’ 
cheque. He denied the suggestion that 
he signed the cheque on 10th September, 
1945 on its back, as he cashed it at the 
Calcutta National Bank. He expressed 
ignorance if the payment of this checue 
Was paid by the Calcutta National Bank. 


34. As testified by Shri A. Gangcli, 
who was Agent of the Imperial Bank at 
Allahabad in August 1946, the procedure 
for making deposits in an account. with 
the Bank, was as follows :— 


"When a depositor comes to depcsit 
money in his or her Savings Bank ac- 
count, the related voucher together with 
cash is tendered by him at the cash če- 
partment counter in the Bank. The ze- 


ceiving cashier counts and checks up the © 


amount tendered, enters the items in the 
Cash scroll maintained by him, certifes 
the voucher on the back by his signa- 
ture in token of having received the 
money and passes the voucher on to the 
Cashier for his signature. The Head 
Cashier after certifying the voucker 
sends it to the official in the Banking De- 
partment who enters the voucher in his 
. cash scroll after branding the voucker 
with the big ‘received’ round rubber 
stamp bearing the date of transaction. 
The voucher then goes to the Ledger 
Keeper for entry in the relative acconnt 
after which it is passed on to the Day- 
Book writer for entry, If the deposilor 
had on that date lodged his pass-book 
with the Ledger-Keeper then the eniry 
is also made in his pass-book and -he 
pass-book together with the voucher end 
Ledger is sent to the official for attesca- 
tion. The pass-book need not necessarily 


be lodged with the Bank at the time of 


making the deposit but it must be pro- 
duced when a withdrawal is effected, In 
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‘duced any deposit receipt or 


the cash voucher that is tendered, the 
lodger’s signature is invariably taken be- 


fore the money is accepted by the 
Cashier,” 


It may be noted that whereas in the case 
of the undisputed items this procedure 
was followed, evidence with regard to 
the observance of this procedure is not 
available in the case of the disputed 
deposits. Bhagwati Prasad has not pro- 
voucher 
evidencing the presentation of this cross- 
ed cheque for Rs. 4,000/~ in the Bank to 
any employee of the Bank, nor is there 
any entry in the cash scroll with regard 
to the deposit of any cash. 


35. Another suspicious feature about 
this deposit was that being a crossed 
cheque drawn in favour of ‘self’, it could 
be deposited in the account of the drawer, 
or the endorsee of the cheque only. It 
was not explained how it was cashed by 
the Calcutta National Bank. There was 
no evidence to show in whose ac- 
count in the Calcutta National Bank it 
was deposited. Bhagwati Prasad says 
that he had handed over a covering 
letter in Hindi from the plaintiff to the 
Bank, requesting it to transfer and de- 
posit the amount of the cheque in the 
Savings Bank account of his wife, 
Shyama Devi. No such letter is forth- 
coming, nor is there any evidence on the 
record to show that the plaintiff made 
any attempt to call for the production of 
any such letter from the Bank. No ques- 
tion with regard to this letter was put to 
Shri A. Ganguli, the Agent of the Bank, 
or the other officials of the defendant- 
Bank who appeared as witnesses. Bhag- 


"wati Prasad was a man of business. Why 


did he -not straightway endorse that 
cheque in favour of his wife? This in- 
terval of 7 days between the alleged 
presentation. of the cheque to the defen- 
dant-Bank and the date of the false de- - 
posit entry, i.e. 17th September 1945, is 
itself a very suspicious feature. The 
entry in the pass-book, showing the’ de- 
posit of Rs. 4,000/- on 17th September 
was obviously false. It is not disputed 
that this cheque of Rs. 4,000/- (Ex. 20) 
had already been credited to some one 
else’s account in the Calcutta National 
Bank Ltd. on the 15th September, 1945. 
So far as this deposit of Rs. 4,000/- is 
concerned, it will not be wrong to say 
that the decree passed by the High Court 
against the defendant-Bank proceeds 
mainly on the ground that the false de- 
posit entry in the Pass Book in respect 
thereto is in the hand of K. D. Shukla 


t 
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who was at the material time an emplo« 
yee of the Bank. 

There is no corresponding entry in the 
Ledger of the Bank, showing that the 
amount of this cheque was first debited 
in Bhagwati Prasad’s account and then 
transferred to the plaintiffs account. 


36. The High Court was thus not 
right in reversing the finding of the trial 
court in respect of this item of Rupees 
4,000/-. The onus was on the plaintiff to 
show that she paid the amount to an em- 
ployee of the Bank and was received by 
that employ2e in the course of his em- 
ployment. The false and fraudulent 
entry about the deposit of this amount 
in the Pass Book, could not shift the onus 
on the Bank to prove the contrary. 


37. This takes us to the next big de- 
posit in dispute. This deposit of Rupees 
8,000/- consists of two items. In exami- 
nation-in-chief, all that Bhagwati Prasad 
stated with rezard to the deposit of 
this cheque and the transfer of this 
amount from his account to that of the 
plaintiff was thus: 


“On 7th December, 1945 I deposited 
Rs. 8,000/-. I gave a letter that a sum 
of Rs. 7,000/- from my current account 
be. transferred to the account of Shyma 
Devi and I deposited Rs. 1,000/- in cash 
with the Bank." 


He did not say as to which employee of 
the Bank he had handed over this che- 
que, and where. He did not even allege 
that he had received any voucher evi- 
dencing the deposit of this cheque or 
cash from the Bank, much less he pro- 
duced any documentary evidence to show 
the deposit. Cross-examined, the express- 
ed ignorance if the Bank had sent him 
any letter informing that Rs. 7,090/- had 
been debited in his account and transfer- 
red to Shyama Devi’s account. He fur- 
ther admitted that he did not receive or 
remember if any ‘receipt’ from the Bank 
transferring Rs. 7,000/- from his account 
to Shyama Devi’s account was obtained 
by him. In this connection, he added: 
“From the pass-book, I verified the cor- 
rectness of the entries and did not make 
further enquiries of the transfer of this 
amount of Rs. 7,000/-.” 


38. The Bank’s case was that it could 


not have accepted the deposit of Rupees 
7,000/- for crediting to the Savings Bank 
Account as it would have been contrary 
to Rr. 6 and 7 of the Savings Bank Rules. 
According to these Rules, a depositor 
cannot pay a sum larger than Rs. 5,000/- 
at a time, nor can he deposit a sum ex- 


ceeding Rs. 10,000/- in a year. When 
Bhagwati Prasad’s attention was drawn 
to these Rules printed in the Pass Book, 
he stated that at the time of issuing this 
cheque, ke was not aware of these Rules, 
Then there is the ledger entry (Ex. 19) 
which purports to show that Rs. 7,000/- 
were withdrawn from the current ac- 
count of Bhagwati Prasad & Sons with 
the Imperial Bank of India, Allahabad, 
on December 7, 1945, by cheque. The 
evidence of the Bank officials, Mahadeo 
Prasad and Shri A. Ganguli was to the 
effect, that the entry in words and figures 
On December 7, 1945 in the Pass Book 
issued to the respondent, tis in the hand- 
writing of K. D. Shukla, while the initials 
against that entry in the relevant column 
purporting to be of Mahadeo Prasad 
(Head Cashier), were forged initials. 

39. The trial court allowed the res- 
pondent’s claim in respect of this item of 
Rs. 7,000/- on the basis that the entries 
in the Pass Book and the Statement of 
Ledger Account (Ex. 19) relating to the 
current account of Bhagwati Prasad and 
Sons supported Bhagwati Prasad’s word 
of mouth. It did not accept Mahadeo 
Prasad’s testimony, who was at the 
material time, a Sub-Accountant of the 
Bank to the effect, that the initials pur- 
porting to be his against the items of 
Rs. 105/-, Rs. 4,000/-, Rs. 400/-. Rs. (TMle- 
gible—Fd.) in the Ledger Account. were 
not executed by him, but were imitations 
of his initials, 


40. The High Court, at the appellate 
stage, admitted additional documentary 
evidence consisting of certain letters 
which passed between the defendant- 
Bank, the Agent of the Bharat Bank, 
Allahabad and Dass Bank Ltd. These 
letters would show that the Ledger Entry 
(Ex. P-9B), showing the withdrawal of 
Rs. 7,000/- on December 7, 1945 from the 
current account of Bhagwati Prasad and 
Sons with the Imperial Bank, Allahabad, 
is a false entry. The first of these letters 
is dated October 7, 1946 (Ex. 1) addressed 
by the Imperial Bank of India to the 
agent, Bharat Bank Ltd., Allahabad. It 
is marked ‘Private and Confidential’. It 
reads: ) 

“Dear Sir, 

Cheque No. 620149 dated 2ist Novem- 
ber, 1945 for Rs. 7,000 drawn by Messrs 
Bhagwati Prasad and Sons. 


We have been advised by Messrs Bhag- 
wati Prasad and Sons, the drawer of the 
above cheque that this cheque was sent 
by him to us for credit of his account. 
From our records we are unable to trace 
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this entry in our books. I should, there- 
fore, be glad if you will advise me of zhe 
date on which and the name of tHe p2r- 
son or Bank to whom the amount of che 
above cheque was paid by you.” 


In reply, the Bharat Bank Lid., on Octo 
ber 18, 1946, wrote (Ex. 3): 


“Dear Sir, 


With reference to your P.&C. letter, 
dated the 7th instant, we beg to advise 
that the amount of the chegue 


the Dass Bank Ltd., on 21-11-1945.” 


Thereupon, the Imperial Bank addressed 
a letter, dated October 22, 1946 (Ex. 2) to 
the Dass Bank Ltd., Allahabad, as l- 
lows :— 


“Cheque No. 620149, dated 21st Novem- 
ber, 1945 for Rs. 7,000 on Bharat Bænk 
Ltd. 


The above noted cheque was paid to 
you through the clearing on the 2łst 
November, 1945. Please advise me Zor 
whose credit ‘the above cheque was cal- 
lected by you.” 


In reply, Dass Bank Ltd., informed ‘the 
Imperial Bank by their letter, dated 
October 23, 1946 (Ex. 4) as follows: 


ban foun awe that the amount.was realised 
by us in cash from Bharat Bank Led. 
and was credited to our C. D. a/c Lal 
Babu on the 21st November, 1945. 


Further our records shows that the 
above was not presented, nor paid to us 
through the clearing, as you say, which 
please note.” 


41. From the additional documentery 
` evidence admitted by the High Court, 
two facts emerge clear: (1) That the 
cheque for Rs. 7,000/- drawn by Bheg- 
wati Prasad was not handed over in the 
normal course of business in the defen- 
dant-Bank for transfer to respondent’s 
account in the regular manner; (2) That 
it was cashed and deposited in the per- 
sonal account of Lal Babu alias K. D. 
Shukla with the Dass Bank Ltd. Although 
in the witness-box — in variance with 
the story in the plaint —- Bhagwati Pra- 
sad did not clearly admit that the cheque 
was handed over to K. D. Shukla, yet 
the inference deducible from fact No. (2) 
is that he had probably handed it over 
to K. D. Shukla after endorsing or sign- 
ing on its back.-If in these circumstances, 


K. D. Shukla cashed that cheque and mis- _ 


appropriated the amount, could ‘he be said 
to have caused that damage while acting 
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tor - 
Rs. 7,000/- in question was paid by us to . 
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in the course of his employment with 
the Bank? It is not disputed that- K. D. 
Shukla was not, at the relevant times, 
incharge of the Savings Bank Counter 
at which the Savings account of “the 
Respondent was dealt with. The letter, 
dated Oct. 7, 1946 shows that Bhagwati 
Prasad had then advised the defendant- 
Bank that the cheque had been “sent” 
by him to them for credit of his ac- 
count. Presumably, he sent it through 
K. D. Shukla treating him as his (or 
plaintiff's) agent. K. D. Shukla instead 
of depositing it with the Bank, maniput- 
lated to appropriate ‘it himself. In such 
a situation, the act which caused the; 
loss to the respondent could not be said 
to have been committed by Shukla in 
the course of his employment with the 
Bank. At the most, it could be said 
that the fact of his being an employee 
of the Bank and a friend of Bhagwati 
Prasad, gave him an opportunity to 


commit this fraud. 


42. The rule in Leesh River Tea Co.’s 


‘case (1966-3 All ER 593) (supra), squa- 


rely applies to this situation. The ap- 
pellant-Bank was therefore, not liable to 
make good the loss of Rs. 7,000/- caused 
to the Respondent, by the act of K. D. 
Shukla, while the latter was acting as 
an agent of the plaintiff and not within 
the scope of his employment with the 
Bank. Nor could the fact that false and 
fictitious entries to cover up his fraud, 
were made by-K. D. Shukla in the Pass 
Book of. the . respondent and in the 
Ledger Account of Bhagwati Prasad & 
Sons, make the embezzlement commit- 
ted by Shukla an act committed in the 
course of his employment with the 


- Bank. 


43. The findings of the High Court 
with regard to the remaining items are 
not seriously disputed before us. 


44. In view of all that has been said 
above, we allow the defendant’s appeal 
and dismiss the plaintiffs claim with 
regard to Rs. 11,000/- (consisting of the 
items of Rs. 4000/- plus Rs. 7000/-) and 
interest thereon. The decretal amount 


granted by the High Court shall stand 


reduced by Rs. 11,000/-, and interest 
thereon. There shall be no order as to 
costs. 


; Order accordingly. 
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AIR 1978 SUPREME COURT 1272 
(From: 1973 Tax LR 256 (Cal)) 
Y. V. CHANDRACHUD, C. J, 


D. A. DESAI AND R. S5. PATHAK, JJ. 


The Mangalore Electric Supply Co. 
Ltd., Appellant v. The C. I. T. West 
Bengal, Calcutta, Respondent, 

.Civil Appeals Nos. 2160 and 2006 of 
1972, D/- 4-5-1978. 


(A) Income-tax Act (11 of- 1922), 
S. 12-B — Capital gains —- Expression 
“transfer” — Includes within its sweep 
both voluntary and involuntary trans- 
fers. 


If an existing title is extinguished and 
a new one is created, there is within the 
meaning of S. 12-B (1) of the Act of 1922, 
transfer of a capital asset. The fact that 
the divestiture of title takes place under 
a law relating to compulsory acquisition 
of property would make no difference to 
that position. (Para 11) 


The word ‘transfer’ is comprehensive 
and is regarded generally as comprehend- 
ing within its scope- transfers both of 
the voluntary and involuntary kinds. 


There is no reason for limiting the ope- 


ration of the word ‘transfer’ to volun- 

tary acts of transfer so as to exclude 

compulsory acquisitions of property. 
(Para 8) 


In the absence of a distinct genus or 
category, no presumption can arise that 
the word ‘transfer’ must be construed 
in the sense of a voluntary act of trans- 
fer since ‘sale’, ‘exchange’ or ‘relinquish- 
ment’ are in the normal acceptation of 
those terms voluntary acts. The words 
(a) sale, (b) exchange, (c) relinquishment 
and (d) transfer must accordingly be 


given their plain and natural meaning 


and there is no justification for restrict- 
ing the wide comprehension of the last 
of the four words to voluntary transfers 
by the application of the ejusdem generis 
rule. 1898 AC 631 and 1943 AC 166 
Rel. on. (Para 9) 


Held on the facts and in the circum- 
stances of the case, that the acquisition 
under the Madras Electricity Supply 
Undertakings (Acquisition) Act, 1954 
came within the scope of 8S. 12-B of the 
Indian Income-tax Act, 1922 so as to 
render liable any surplus arising from 
such acquisition to tax under S. 12-B of 
the Act. 1973 Tax LR 256 (Cal), Affirm- 
ed: (1963) 47 ITR 833 (Madh Pra); (1964) 
53 ITR 747 (Mad); 


FV/FV/C384/78/CWM 


Mangalore Electric Supply Co. v. C. I. T., W. B. 


(1966). 62 ITR 610. 


A.L R. 


(Mad) and (1971) 80 ITR 711 (Gui), 
Approved. = (Paras 12 and 13) 

Anno: AIR Manual 2nd Edn., I. T. 
Act (1922), S. 12-B, N. 3. 


(B) Income-iax Act (11 of 1922), Ss. 66 
and 66-A — Mixed question of law and 
fact —- Appeal to Supreme Court — 
ee not allowed to be raised on 
acts, 


Acquisition of assessee’s -undertaking 
under Madras Electricity Supply Under- 
takings (Acquisition) Act (1954) — Com- 
pensation — Whether part of compensa- 
tion is attributable to the goodwill of 
the assessee’s business is a mixed ques- 
tion of law and fact — Question not rais- 
ed before I.T.0. or the Appellate Assist- 
ant Commissioner — Question though 
raised before tribunal no material placed 
before it on the basis of which goodwill 
could be evaluated and a part of tha 
compensation properly apportioned to 
the goodwill of the business — Appeal 
by certificate —- Assessee, held, not 
entitled to raise the contentions involved 
in respect of the question. 1973 Tax LR 
256 (Cal), Affirmed. (Para 17) 


Anno: AIR Manual 2nd Edn., I. T. Act 
(1922), S. 66, N. 22; S. 66-A, N. 6, 7. 


Cases Referred: Chronological Paras 
(1971) 80 ITR 711 (Guj | 12 
(1966) 62 ITR 610 (Mad) 12 
{1964) 53 ITR 747 (Mad) 12 
. (1963) 47 ITR 833 (Madh Pra) 12 


1943. AC 166: (1942) 2 All ER 425, 
National Association of Local Govt. 
Officers v. Bolton Corpn. 

1898 AC 631, Glasgow Corpn. v. Glas- 
gow Tramway Co. 9 


Mr, V. S. Desai, Sr. Advocate (M/s. 
S. R. Agrawal, A. T. Patra and Praveen 
Kumar, Advocates), for Appellant in both 
Appeals; Mr. G. C. Mathur, Sr. Advo- 
cate (Miss A. Subhashini, Advocate with 
him), for Respondent in both Appeals. 


CHANDRACHUD, C. J.:—- The appel- 
lant, the Mangalore Electric Supply 
Company Limited, was carrying on the 
business of distribution of electricity in 
Mangalore, South Kanara District, under 
a licence granted by the Government of 
Madras in favour of Messrs Octorious 
Steel & Company Limited. The licensee 
had assigned its rights to the appellant 
with the previous consent of the State 
Government. Under S. 4 of the Madras 
Electricity Supply Undertakings (Acqui- 
sition) Act, 1954, the State Government 
had the power to take over any electri- 
city undertaking, declaring that it shall 
vest in the Government on the date spe- 
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cified therein. In exercise of that power, 
the Government of Madras passed an 
order declaring that the appellan~’s 
undertaking would vest in the Gover- 
ment on -Dec. 31, 1956, which date was 
later advanced to Oct. 15, 1956. The a>- 
pellant’s undertaking was accordingly 
acquired by the Government and_ its 
properties were taken over on the date 
of vesting. Mangalore was then a part 
of the State of Madras. 


2. Section 5 of the Acquisition Act, 
1954, provided for payment of compen- 
sation to a licensee whose undertaking 
was taken over by the Governmert. 
Three modes of fixation of compensation 
were provided for by that section, . call- 
ed Basis A, Basis B and Basis C. Sez- 
tion 6 gave to the undertaking concern- 


ed the option to choose any one of these — 


three modes. According to Basis A, the 
licensee was entitled by way of com- 
pensation to the payment of an amount 
equal to 20 times the average net annual 
profits of the, undertaking during the 
period of five consecutive accountirg 
years immediately preceding the date of 
vesting, The appellant opted for com- 
pensation on Basis A, one of the conse~ 
quences of which, as provided by tke 
Act, was that the entire property belong- 
ing to the undertaking, including the 
fixed assets, vested in the State Goverr- 
ment under S. 6. Applying Basis A, the 
appellant was paid compensation in the 
sum of Rs. 18,42,312/-. 


3. In the course of. the appellant's 
assessment for the assessment year 1957- 
§8, corresponding to the accounting year 
commencing on: April 1, 1955 and endinz 
on Oct. 14, 1956, the Income-tax Officer 
considered the question whether the com- 
pensation received by the appellant for 


the acquisition of its undertaking was . ed 


in the nature of a capital gain within 
the meaning of S. 12-B of the Indian 
Income-tax Act, 1922. Deducting a sum 
of Rs. 6,46 710/-, representing ‘ the ‘value 
of fixed assets, from the compensation 
paid by the State Government to the 
appellant, the Income-tax Officer treated 
‘the sum of Rs. 11,95,602/- as capital gains 
which was liable to be brought to tax 
The appellant appealed to the Assistan: 
Commissioner contending that the com- 
pulsory acquisition of its undertaking 
was not a ‘transfer’ within the meaning 
of S. 12-B (1) and therefore it was not 
liable to capital gains tax. That argu- 
ment was rejected by the Assistant Com- 
missioner whose judgment was confirmet. 
in a further appeal by the Income-tax 
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Appellate Tribunal. On the application 
of the appellant, the Tribunal referred 
the following question for ths. opinion 
of the High Court: 


“Whether, on the facts ‘and în the cir- 
cumstances of the case, the acquisition 
under the Madras Electricity Supply 
Undertakings (Acquisition) Act, 1954 
came within thẹ scope of S. 12-B of the 
Indian Income-tax Act, 1922 so as to 
render liable any surplus arising from 
such acquisition to tax under S. 12-B of 
the Act?” 


By its judgment dated August 25, 1971, 
the High Court upheld the view taken 
by the Tribunal but granted to the ap- 
pellant a certificate of fitness to file an 
appeal to this Court. That has given 
rise to Civil Appeal Na 2160 of 1972. 

4, The appellant had asked the Tribu- 
nal to refer for the opinion of the High 
Court four other questions. The Tribu- 
nal having -declined to do so, the appel- 
lant applied to the High: Court under 
S. 256 (2) of the Income-tax Act, 1961, 
requesting it to call for a reference from 
the Tribunal. The High Court agreed 
and called for a reference on the four 
points, the 3rd and 4th out of which 
were not pressed by the appellant when 
the reference was heard by the High 
Court; Before the High Court the appel- 
lant limited its argument to the follow- 
ing two questions: 


*(i) Whether on the facts and in the 


circumstances of the case and on a pro- 


per interpretation of the Madras Electri- 
city Supply Undertakings (Acquisition) 
Act, 1954 the Tribunal was justified in 
law in holding that no part of the com- 
pensation was attributable to the good- 
will of the company; 

(ii) Whether the Tribunal was justifi- 
in law in not determining the amount 
of compensation attributable to the good- 
will and in further not determining the 
capital gains, if any, arising out of 


such acquisition.” 


By its judgment dated Nov. 19, 1971, the 
High Court answered both the questions 
against the appellant but granted to it a 
certificate of fitness to appeal to this 
Court, which has given rise to Civil 


‘Appeal No. 2006 of 1972. 


5. We will take up Civil Anea 
No. 2160 of 1972 first for our considera- 
tion. It involves, for consideration the 
decision of the question whether compul- 
sory acquisition of property falls within 
the scope of S., 12-B of the Indian In- 
come-tax Act,.-1922, sa as to render any 
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surplus arising from such acquisition 
liable to tax. under that section. 


6. Capital gains were charged for the 
first time by the Income-tax and Ex- 
cess Profits Tax (Amendment) Act; 1947, 
which inserted S. 12-B in the Indian 
Income-tax Act, 1922, It taxed capital 
gains arising after March 31, 1946. The 
levy on capital gains was, however, 
abolished by the Indian Finance Act, 
1949, which confined the operation of 
5. 12-B to capital gains arising before 
April 1, 1948. The levy of tax on capital 
gains was revived by the Finance 
(No. 3) Act, 1956, with effect from April 
1, 1957, which substituted the following 
section with which we are concerned. 
It read thus: 


“12-B (1) The tax shall be payable 
by an assessee under the head ‘capital 
gains’ in respect of any profits or gains 
arising from the sale, exchange, relin- 
quishment or transfer of a capital asset 
effected after the 3ist day of March 
1956, and such profits and gains shall be 
deemed ta be the income of the previ- 
ous year in which the salé, exchange, 
relinquishment or transfer took place: 


Provided that any distribution of capi- 
tal assets on the total or partial parti- 
tion of Hindu undivided family or under 
a deed of gift, bequest or will shall not 
for the purposes of this section be treated 
as a sale, exchange, relinquishment or 
transfer of the capital assets ......... as 


7. Learned counsel appearing for the 
appellant contends that .if a subject is 
deprived of his property by the State 
in exercise of its power of eminent 
domain, there is no ‘transfer’ of property 
within the meaning of S. 12-B (1), the 
reason being that a transfer cannot be 
effected, according to the ordinary con- 
notation of that word, without the con- 
currence of the transferor and the trans- 
feree. It is urged that a compulsory 
divestiture of title against the volition of 
the owner cannot amount to transfer, 
howsoever lavful the act may be as a 
statutory acquisition of property. The 
justification for this submission is stated 
to be that the word ‘transfer’ occurs in 
the collocation of three other words 
‘sale’, ‘exchange’ and ‘relinquishment’ 
which are essentially volitional or volun- 
tary acts, leading to the conclusion that 
the word ‘transfer’ must take its colour 
from the three other words in associa- 
tion with which it is used. ‘Transfer’, 
therefore, according to the learned coun- 
sel, means a voluntary transfer and can- 
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not include the compulsory acquisition 
of property. 

8. We find it impossible to accept 
this submission. In the first place if it 
was intended that voluntary transfers 
alone should fall within the meaning of 
the section, it was unnecessary for the 
legislature to use the expression ‘trans- 
fer’, an expression acknowledged in law 
as having a wide connotation and ampli- 
tude. Earl Jowitt, in ‘The Dictionary of 
English Law’ says: 

“In the law of property, a transfer is 
where: a right passes from one person 
to another, either (1) by virtue of an act 
done by the transferor with that inten- 
tion, as in the case of a conveyance or 
assignment by way of sale or gift, ete. 
or (2) by operation of law, as in the 
ease of forfeiture, bankruptcy, descent, 
or intestacy.” ` 


Roland Burrows on ‘Words and Phrases’, 
volume V, contains a statement under 
the caption ‘Transfer on Sale’ at page 331 
that even a transfer of land under com- 
pulsory vowers is a transfer ‘on sale’. It 
is unnecessary for us to consider the ques- 
tion whether a compulsory acquisition 
of property is a ‘sale’ within the mean- 
ing of S. 12-B (1) and indeed, it is need- 
less for the present purpose to go that 
far. We are concerned with the nar- 
rower question whether a compulsory 
acquisition of property can amount to a 
‘transfer’ within the meaning of S. 12-B 
(1) and upon that question it is import- 
ant to bear in mind that the word trans- 
fer is comprehensive and it regarded 
generally as comprehending within its 
scope transfers both of the voluntary 
and involuntary kinds. Without more, 
therefore, there is no reason for limiting 
the operation of the word ‘transfer’ to 
voluntary acts of transfer so as to ex- 
clude compulsory acquisitions of pr 
perty. 

§. The argument that the word ‘trans« 
fer’ must be construed ejusdem generis 
with the words sale, exchange or relin- 
quishment has to be rejected because as 
stated in Craies on Statute Law (‘7th 
edition, page 181), 

“the ejusdem generis rule is one to 
be applied with caution and not pushed 
too far, as in the case of many decisions, 
which treat it as automatically appli- 
cable, and not as being, what it is, a 
mere presumption, in the absence of 
other indications of the intention of the 
legislature. The modern tendency of the 
law, it was said, is ‘to attenuate the 
application of the rule of ejusdem 
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generis’. To invoke the application of 
the ejusdem generis rule there must 38 
a distinct genus or category. The spe- 
cific words must apply not to different 
objects of widely differing character 
but to something which can be called a 
class or kind of objects. Where this is 
lacking, the rule cannot apply.” 


Thus, unless you find a category there 
is no room for the application of ejus- 
dem generis doctrine and where tie 
words are clearly wide in their meaning 
they ought not to be qualified on the 
ground of their association with othar 
words. (See Glasgow Corpn. v. Glasgcw 
Tramway Co. 1898 AC 631 at p. 634.) 
In N. A. L. G. O. v. Bolton Corpn., 1943 
AC 166, it was held that “the ejusdem 
generis rule is often useful or converi- 
ent, but it is merely a rule of construc- 
tion, not a rule of law.” In the instant 
case, in the absence of a distinct genus 
or category, no presumption can arise 
that the word ‘transfer’ must be con- 
strued in the sense of a voluntary act 
of transfer since. ‘sale’, ‘exchange’ or 
‘relinquishment’ are in the normal a< 
ceptation of those terms voluntary acts. 
The words (a) sale, (b) exchange, (c) r2- 
linquishment and (d) transfer must az- 
cordingly be given their plain and natu- 
ral meaning and there is no justification 
for restricting the wide comprehension 
of the last of the four words to volum- 
tary transfers by the application of the 
ejusdem generis rule. 


10. The legislative history of S. 12-B 
(1) furnishes an important clue to the 
question raised by the appellant’s coun- 
sel. Prior to its amendment by tke 
Finance (No. 3) Act, 1956, which care 
into force on April 1, 1957, S. 12-B (2) 
of the Act of 1922 read thus: 

“12-B. Capital gains— (1) The tax 
shall be payable by an asSessee under 
the head ‘Capital gains’ in respect of ary 
profits or gains arising from the sale, 
exchange or transfer of a capital asset 
effected after the 3lst day of March, 
1946 and before the ist day of April, 
1948; and such profits and gains shall 
be deemed to be income of the previots 
year in which the sale, exchange, cr 
transfer took place...... 


Provided further that any transfer cf 
capital assets by reason of the compuk 
sory acquisition thereof under any law 
for the time. being in force relating to 
the compulsory acquisition of property 
for public’ purposes or any distribution 
of capital assets on the total. or partial 
partition of aa Hindu undivided family, 
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or on the dissolution of a firm or other 
accociation of persons, or on the liquida- 
tion of a company, or under a deed of 
gift, bequest, will or transfer on irrevo- 
cable trust shall not, for- the purposes of 
this ‘section, be treated as sale, exchange 
or transfer of the capital assets...... i 


The proviso which we have extracted 
above shows that the word ‘transfer’ 
which occurred in sub-sec. (1) was in- 
tended to include transfer of @apital 
assets by reason of the compulsory acqui- 
sition thereof under any law for the 
time being. in force relating to the com- 
pulsory acquisition of property for pub- 
lic purposes. The object of the proviso, 
clearly, was to take away transfers by 
way of compulsory acquisition from the 
scope of sub-sec. (1). It is impossible 
on any other hypothesis to give intelli- 
gible meaning to the. exception carved 
out by the proviso. 


11. This is in so far as the legisla- 
tive history of S} 12-B prior to its amend- 
ment by Finance (No. 3) Act, 1956, is 
concerned, After the amendment of 
S. 12-B by. the Act of 1956, the excep- 
tion carved out by the proviso in favour 
of ‘transfer of capital assets by reason 
of the compulsory acquisition thereof 
was deleted. The rest of the proviso 
was retained substantially with certain 
modifications and additions which are 
not relevant for our purpose, The dele- 
tion of the particular clause of the pro- 
viso contains an indeliable reflection of 
the true legislative intent which is, that 
the transfer of capital assets by reason 
of compulsory acquisition are compre- 
hended within the meaning of the word 
‘transfer’, We are, therefore, clear that 
if an existing title is extinguished and 
a new one is created, there is within the 
meaning of S. 12-B (1) of the Act of 
1922, transfer of a capital asset. The 
fact that the divestiture of title takes 
place under a law relating to eompul- 


_ sory acquisition of property would make 


no difference to that position. 


12. The High Court of Madhya Pra- 
desh in the Commr. of Income-tax vy. 
Shrikrishan Chandmal, (1963) 47 ITR 833 
(Madh Pra), the High Court of Madras 
in Wilfred Pereira Ltd. v. Commr. of 
Income-tax, Madras, (1964) 53 ITR 747 
(Mad), and Commr. of Income-tax, Mad- 
ras v. United India Life Assurance Co. 
Ltd, (1966) 62 ITR 610 (Mad), and the 
High Court of Gujarat in Vadilal Soda 
Ice Factory v. Commr. of Income-tax, 
Gujarat II, (1971) 80 ITR 711, have taken 
the same view, namely, that the aad 
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‘transfer’ which occurs in S. 12-B (1) of 
the Income-tax Act, 1922 is an expression 
of wide comprehension and includes 


within its sweep both voluntary and in- 


voluntary transfers, 


13. The judgment of the High Court 
dated August 25,- 1971, leading to Civil 
Appeal No. 2160 of 1972 must therefore 
be affirmed and the appeal dismissed. 


14. .In regard to Civil Appeal No. 2006 
of 1972, the case of the appellant before 
the Income-tax Officer was only this 
that the compulsory acquisition of its 
undertaking did not amount to a ‘trans~- 
fer’ within the meaning of S. 12-B (1) 
of the Act of 1922. No case was made 
out that, alternatively, goodwill is not a 
Capital asset. The appellant did not 
contend before the Appellate Assistant 
‘Commissioner also that goodwill is not a 
. capital asset and therefore at least to 
the extent to which compensation was 
attributable to the goodwill, the Capital 
Gains tax was not attracted. The appel- 
lant did contend before the Tribunal 
that apart from its tangible assets, the 
State Government -had taken over the 
goodwill attaching to the business and 
the appellant’s right to the management 


of that business and the amount refer-. 


able to these items had to be deducted 
in computing the capital gains. The Tri- 
bunal answered this contention by hold- 
ing that— l 

(a) goodwill as understood in law had 
no real significance in the present case 
. and could not have been acquired by the 
Government; | 

(b) it was not one of the assets shown 
in the balance-sheet; 

(c) there: was no proof to show that the 
Government actually took over any good~ 
will; l 

(d) if the case of the appellant was that 
even if it was not shown in the balance~ 
sheet, payment therefor had to he 
evaluated or apportioned, the appellant 
should have produced proof regarding 
the evaluation of the goodwill; 
~ (e). the appellant had not placed any 
materials before the Tribunal to show 
whether any interference was called for 
in the matter of computation having re- 
gard to the value of goodwill as on Janu- 
ary 1, 1954; and | 


(f) the right of management was nof. 


. independent of the business acquired and 
there were no materials to show that 
this right could have any value placed 
upon it in the fixation of compensation, 

15. The High Court was in our opin- 
ion right in taking the view that in the 
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light of these circumstances the appel- 
lant’s contention, that goodwill should be 
valued separately and a part of the com- 
pensation attributable to it should be de- 
ducted from the compensation, could not 
be accepted. Even assuming for the pur- 
poses of argument that the two relevant 
questions._on which the High Court call- 
ed for a reference from the Tribunal in- 
volved the consideration of any. legal 
principle, the questions are -mixed ques- 
tions of law and fact because, unless it 
is found that the goodwill, in fact, had 
some value, it cannot be decided whether 
any part of the compensation is attribut- 
able to the goodwill of the business. 


16. Learned counsel for the appellant 
drew our attention to the- grievance 
made by the appellant in his application 
dated February 8, 1972, for leave to ap- 
peal to this Court to the effect that the 
Tribunal had expressed the view at the 
time of hearing of the appeal before it 
that it would only decide the point whe- 
ther a part of the compensation was at- 
tributable to the goodwill of the business 


. and that the question as regards the 
- value of the goodwill as of January 1,’ 
. 1954, would be left to the Income-tax 


Officer for his determination. The griev- 
ance of the. appellant is that it was mis- 
led by the observations made by the Tri- 
bunal during the course of the hearing 
of the appeal-and that is why it did not 
produce any evidence regarding the 
value of the goodwill. That there is no 
substance in this contention is clear from 
the order of the Tribunal dated. October 
9, 1968, by which it refused to refer for 
the opinion of the High Court the ques- 
tion regarding the evaluation of the good- 
will. The Tribunal observes in its order 
that during the hearing of the appeal it 
had not expressed any view of the kind 
attributed to it by the appellant and that 
no assurance’ was held forth to the ap- 
pellant that the question as regards good- 


. will would be left for determination to 


the Income-tax Officer. 


17. Since the question as to whether 
a part of the compensation is attribut- 
able to the goodwill of the appellant’s 
business is a mixed question of law and] © 
fact and since not only was the question 
not raised by the appellant before the 
Income-tax Officer or the Appellate As- 
sistant Commissioner but, having raised 
it before the Tribunal, the appellant 
placed no material before it on the basis 
of which goodwill could be evaluated 
and a part of the compensation properly 


- 
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apportioned to the goodwill of the busi- 
ness, we cannot allow the appellant to 
raise the contention involved in the fwo 
questions, On those questions, therefore, 
the. judgment of the High Court, for the 
reasons mentioned by us, has to be 
affirmed, Civil Appeal No. 2006 of 1372 
Is also, therefore, dismissed, 


18. In the ultimate. result, both the 
appeals are dismissed and the judgment 
of the High Court in both the cases is 
confirmed, The appellant shall pay the 
Commissioner’s costs in the appeals. 

Appeals dismissed, 





AIR 1978 SUPREME COURT 1277 
(From: AIR 1967 Pat 133) 
R. S.. SARKARIA AND 
P. S. KAILASAM, JJ, 
Nand Kishore Prasad, Appellant v. The 
State of Bihar and others, Respondents, 


_ Civil Appeal No, 2313 (N) of 1968, D/= 
#9-4-1978, 


` (A) Constitution of India, Art. 311 ~= 
Disciplinary Proceedings — Nature of — 
Duty of domestic tribunal — Must base 
its conclusion on some evidence and not 
Mere suspicion. 


Disciplinary proceedings before domes- 
Eic tribunal are of a quasi-judicial 
character; therefore, the minimum re- 
quirement of the rules of natural justice 
is that the tribunal should arrive at its 
conclusion on the basis of some eviderce, 
i.e, evidential material which with some 
degree of definiteness points to the guilt 
of the delinquent in respect of the cha-ge 
against him, Suspicion cannot be allcw- 
ed to take the place of proof even im 
domestic inquiries, (Para 18). 


Anno; AIR Comm., Constitution of 
India (2nd Edn.), Art, 311, Notes 14, 3. 


(B) Constitution of India, Arts. 311, 226 
‘= Disciplinary proceedings — Interfer- 
ence under Art. 226 —~ Scope. 


If the disciplinary inquiry has been 


conducted fairly without bias or predilac- 
tion, in accordance with the relevant 
disciplinary rules and the Constitutional 


provisions, the order passed by such au-. 


thority cannot be interfered. with in pza- 
ceedings under Art. 226 of the Consticu- 
tion, merely on the ground that it was 
based on evidence which would be in- 
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sufficent for conviction of the delinquent 
on the same charge at a criminal trial. 
. . (Para 19) 
Anno: AIR Comm, Constitution of 
India {2nd Edn.), Art, 311, Notes 33, 39; 
Art. 226, N, 34. j 
(C) Constitution of India, Art. 311 — 
Disciplinary authority — Duty of — 
Order removing delinquent from service 
— Should be a self-contained speaking 
order and not cryptic. _ (Para 24) 


Anno: AIR Comm., Constitution of |: 
India (2nd Edn.), Art, 311, Notes 14, 39. 


(D) Constitution of India, Arts. 311, 
226 — Order removing delinquent from 
service — Writ petition — Examination 
of record of disciplinary tribunal by 
High Court — Propriety. 

An order of removal of the delinquent 
from service was based on evidence, The 
order was, however, brief and contained 
a bald and general allusion to the pri- 
mary facts, and a cryptic inference | 
therefrom, There was no specific refer~_ 
ence to or discussion of the evidence, 
The High Court, therefore, examined the 
record of the disciplinary tribunal, - not 
with a view to make out or reconstruct a 
new case, but only to see whether there 
was some evidence of the primary facts 


. relied upon by the domestic tribunal in 


support of its conclusion, 

Held, it could not be said that there 
Was any impropriety in the course adopt- 
ed by the High Court. (Para 24) 

Anno: AIR Comm., Constitution of 
India (2nd Edn,), Art, 311, N. 22; Art, 226, 


N. 34. 
Cases Referred: Chronological Paras 
AIR 1964 SC 364 18 


Mr. A. B. N. Sinha, Sr. Advocate (Mr. 
S. K. Sinha Advocate for Mr. K. K. Sinha 
Advocate with him), for Appellant; Mr, 
R. C. Prasad, Advocate, for Respondent, 

R. S. SARKARIA, J.:— This is an ap- 
peal by certificate under ‘Art. 133 (1) (a) and. 
(b) of the Constitution from a Judgment, 
dated July 28, 1966 of the Patna High 
Court, dismissing the appellants writ | 
petition under ‘Art. 226 of. the Constitu- 
tion, for impugning an Order of his re- 
moval from Government service, 


2. The facts are as follows :— 

The appellant, Nand Kishore Prasad, 
was appointed as a ministerial servant 
by the District Magistrate, Shahabad, in 
his office at Arrah on June 16,:1930. He 
was confirmed in service in ng year 
1933. l 


3. In 1950, the appellant was trans- 
ferred to Sasaram as a Bench Clerk in 
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the Court of Shri R. Singh, Judicial 
Magistrate. His normal duty was to aid 
and assist the Court by putting up cases 
for hearing and disposal. 


4. In April 1952, he was transferred 
from Sasaram to Buxer as an Election 
Clerk. On September 16, 1954, the Sub- 
Divisional Officer, Sasaram, summoned 
the appellant and asked him to explain 
the outstanding fine of Case No. 886-C/104 
T. R. of 1950 (The State v. Sarju Chau- 
bey and others) decided by Shri R. Singh, 
Magistrate, Sasaram, on April 26, 1950. 


5. Three Money Order coupons, two 
for Rs. 500/- each and one for Rs. 68/-, 
were sent by the Police Sub-Inspector of 
Kargahar to the Magistrate, Shri R. 
Singh. These amounts represented the 
fine recovered. from the persons who 
were convicted in the aforesaid case. 
The appellant was confronted with those 
Money Order coupons which purported 
to bear the initials of the appellant, and 
was asked to trace if the money had been 
credited to the Government. The appel- 
lant inspected the records and found an 
entry in the Fine Register of the Court 
relating to the year 1951 which -was to 


the effect, that an appeal arising out of 


the case, in question, had been allowed 
and the fine remitted. The appellant 
brought that entry to the notice of the 
then Magistrate, Shri M. P, Singh, and 
submitted a written report to the Sub- 
Divisional Officer, stating that the in- 
itials on the Maney Order coupons were 
not his and he had never received the 
amounts. The appellant further men- 
tioned that he had discovered the afore- 
said entry in the Fine Register. 


6. At the relevant time, one Trriloki 
Prasad Sinha was the Fines Clerk in the 
Court at Sasaram and the entry, in ques- 
tion, in the Fine Register was in his 
handwriting. Triloki Prasad Sinha ad- 
mitted that this entry of remission was 
in his handwriting, but alleged that he 
had made it on the basis of an extract 
of the order of the Appellate Court, 
transmitted to him by the appellant. The 
appellant denied that he had sent any 
such extract or information to the Fines 
Clerk and alleged that, according to the 
practice of the office, appellate judgments 
were transmitted to the Fines Clerk, in 
original, by all the Courts, regularly. 


7. On January 26, 1955, the appellant 
was suspended from service. On Febru- 
ary 1, 1955, the Magistrate in-charge of 
Fines, Sasaram, lodged a First Informa- 
tion Report in the local Police Station 
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for prosecution of Triloki Prasad Sinha 
and the appellant in respect of offences 
under Ss. 120-B, 409, 466, 468, 474 and 
477 (A) of the I. P. C. After investiga- 
tion, the Police submitted a charge-sheet 
in the Court of the Sub-Divisional Magis- . 
trate, Sasaram, against both Triloki Pra- 
sad Sinha and the appellant. 


8. The trial Magistrate, after making 
an inquiry under Chapter XVII of the 
Cr. P. C., 1898, discharged both the ac- 
cused persons, holding— (i) that there 
was nothing direct against Nand Kishore 
Prasad (appellant herein) to show that 
he had sent a false or wrong extract to 
the Fines Clerk, “except the statements 
of a eco-accused exculpating himself 
which is of little worth’, and (ii) that 
“this accused cannot be connected with 
the receipt of the money”, i.e. the Money 
Orders in question. 

9. On February 29, 1956, after his dis- 
charge by the Criminal, Court, the ap- 
pellant submitted his joining report to 
the Sub-Divisicnal Officer. Buxer, and 
prayed for permission to join duty. No 
orders were passed on that application of. 
the appellant, for a couple of months. 
He was suspended from service, and on 
July 31, 1956, a Departmental inquiry 
was instituted against him on these 
charges ;— 

“(1) Dishonestly receiving Rs. 1,068/- 
being the fine money collected and sent 
by three M. Os. by the S. I. of Police, 
Kargahar, in respect of Criminal Case 
No. G. R. 886/TR 104 on’ 4-9-1950 to the 
Court of Shri R. Singh, Judicial Magis- 
trate, Sasaram, of whom he was the 
Bench Clerk. 


(2) Issuing an incorrect extract of order 

of the Appellate Court in Criminal Ap- 
peal No. 65 of 1950 to Shri Triloki Pra- 
sad, the then Fines Clerk, and conspiring 
with Shrj Triloki Prasad and misappro- 
priating Rs. 1,068/- sent by the S. I. of 
Police, Kargahar on 4-9-1950.” 
The inquiry was held by the Sub-Divi- . 
sional Officer, Sasaram, who, after con- 
cluding it, submitted his report to the 
District Magistrate, Sasaram, who was 
the authority competent to appoint and 
remove the appellant from service. 


10. The District Magistrate, ultimately, 
by his order, dated March 19, 1950 (196907), 
held: “The conduct of Sri Nand Kishore 
Prasad is highly suspicious but for in- 
sufficient evidence proceeding against 
him has to be dropped”. This order of 
the District Magistrate was communi- 
cated to the appellant as per Memo, 
No. 273, dated April 19, 1960. 
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11. More than two,months thereafter, 
a letter, dated June 29, 1960, was sent 
by the P. A. to the Commissioner of 
Patna. Division, calling upon the appel- 
lant to show cause as to why he should 
not be dismissed from service. To this 
“show-cause” letter, the appellant .sub- 
mitted a- detailed reply, representing 
inter alia, that since the Magistrate had 
found him not guilty, in the absence of 
fresh or further evidence showing that 
he had received the Money Orders, it 
would be violative of the elementary 
principles of natural justice, to punish 
him in the departmental proceedings by 
using a portion only of the judgment of 
the Court of Law. He extracted copiously 
from the judgment of the Magistrate to 
show that the charges against him were 
baseless, He reiterated that he had not 
received the amount of the Money Orders, 
and the initials on the Money Order 
coupons were not his. 


12. The Commissioner reversed the 
order of the District Magistrate and 
directed removal of the appellant from 
service. Since ‘a good deal of argument 
before us centres around the legality of 
the Commissioner’s order, dated October 
8. 1960, it will be worthwhile to quote 
its material portion in extenso: 

"Although from the evidence recorded 
against this Clerk it appears that there 
was no direct independent proof of 
embezzlement by him, yet, in my opinion, 
there is strong suspicion against this 
clerk which has also been indicated suffi- 
ciently clearly by the then trying Court. 
Shri A. K. Sinha, Magistrate, lst Class, 
Sasaram, while passing an order of dis- 
charge against him under S. 207-A of 
Cr. P. C. in the criminal case against him. 
The Court observed as follows :— 

“One may suspect him about it, if at 
all, a Bench Clerk as he was, as ithe 
M. O. coupons purport to bear the like 
of his initials, but that is not enough for 
justifying a criminal action against him. 
The case is not raised beyond a stage of 
suspicion, if at all, as against this ac- 
cused,” 


“It is evident that the amount of the 
fine was realised and sent to the Magis- 
trate and it was received by Shri Nand 
Kishore Prasad. The fine records were 
with Shri Nand Kishore Prasad and Shri 
Triloki Prasad Sinha, and between them 
the amount of Rs. 1,068/- was embezzled. 
Shri Nand Kishore Prasad appears to be 
thoroughly unreliable and the punishment 
in respect of his conduct should be de- 
terrent in nature." « 


Nand Kishore v. State of Bihar (Sarkaria J.) [Prs. 11-17] ‘S.C, 1279 


Accordingly ... I hereby -order 
that Shri: Nand Kishore Prasad be dis- 
charged from service.” 


13. The appellant went in Revision to 
the Board of Revenue against the Com- 
missioner’s Order. - The Board on August 
31, 1963, by a short order, dismissed the 
Revision and affirmed the order passed 
by the Commissioner. This order of the 
Board of Revenue was communicated to 
him on February 14, 1964. 


14. On September 23, 1964, the appel- 
lant moved the High Court at Patna by 
a’ writ petition under Art. 226 of the 
Constitution, challenging this removal 
from service. 


15. The learned Judges of the High 
Court while observing that the Commis- 
sioner’s Order was somewhat cryptic and 
did not make a specific and pointed re- 
ference to the evidence against the writ 
petitioner noted that the Commissioner 
had drawn his conclusion about the guilt 
of the petitioner “from the fact that the 
petitioner was in actual charge of the 
fine record and it was his duty to take 
necessary action for realization of the 
fine until due payment thereof’. The 
High Court further observed that “the 
mere fact that the Commissioner has 
not discussed: in detail the circum- 
Stantial evidence against the petitioner, 
was not a sufficient ground for setting 
aside the impugned order, because this 
aspect has been more elaborately re- 
ferred to in the impugned order of 
the Board of Revenue.” The High Court 
concluded that since there was some 
evidence-albeit not . sufficient for -con- 
viction in a criminal court — in sup- 
port of the impugned order, it could not 
be quashed in proceedings under Art. 226 
of the Constitution. In the result, the 
writ petition was dismissed. 


16. Learned counsel for the appellant 
contends that the impugned orders are 
based merely on suspicions and conjec- 
tures, and not on any evidence whatever, 
and aS such, are bad in law. It is sub- 
mitted that the, High Court had over- 
stepped its writ jurisdiction inasmuch, as 
it reappraised the evidence, and re- 
constructed the case as if it were itself a 
domestic tribunal, reviewing in appeal 
the orders of the Commissioner and the 
Board of Revenue. 


17. As against this, counsel for the 
respondent submits that the High -Court 
had examined the evidence on the re- 
cord of the domestic tribunal, not to 
make out a new case, but to satisfy it- 


me 
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self that the impugned orders were 
based on circumstantial. evidence which 
had been cryptically alluded to. by the 


Commissioner and more elaborately men= - 


tioned by the Member of:the Board of 
Revenue in the impugned order. 

18. Before dealing with the conten- 
tions canvassed, we may remind our- 
selves of the principles, in point, crystal- 
lised by judicial decisions. The first of 
these principles is that disciplinary pro- 
ceedings before a domestic tribunal are 
of a quasi-judicial character; therefore, 
the minimum requirement of the rules of 
natural justice is that the tribunal should 
arrive at its conclusion on the basis of 
some evidence, i.e. evidential material 


which with some degree of definiteness 
points to the guilt of the delinquent in 
respect of the charge against him, 
Suspicion cannot be allowed to take the 
place of proof even in domestic inquiries. 
As pointed out by this Court in Union of 
India v. H. C. Goel, AIR 1964 SC 364, 
‘the principle that in punishing the 
guilty scrupulous care must be taken to 
see that the innocent are not punished, 
applies as much to regular criminal trials 
as to disciplinary enquiries held under 
the statutory rules.” 


19. The second principle, which is a 
corollary from the first, is, that if the 
disciplinary inquiry has been conducted 
fairly without bias or predilection, in ac- 
cordance with the relevant disciplinary 
rules and the Constitutional provisions, 
the order passed by such authority can- 
not be interfered with in proceedings 
under Art. 226 of the Constitution, 
merely on the ground that it was based 
on evidence which would be insufficient 
for conviction of the delinquent on the 
same charge at a criminal trial. 

20. The contentions in the instant 
case resolve into the narrow issue: Whe- 
ther, the impugned orders do not rest on 
any evidence whatever; but merely on 
suspicions, conjectures and surmises. 


21. A conjoint reading and analysis 
of the impugned orders of the Commis- 
sioner and the Member, Board of Reve- 
nue would show that they purport to 
rest on these primary factors: 

(a) That fine amounting to Rs. 1,068/- 
was realise by the Police and sent to 
the Court of the Magistrate, Sasaram, by 
money orders, where it was received o 


September 4, 1950. pos 


(b) When this fine was imposed, and 
the aforesaid money orders were re- 
ceived, the appellant (Nand Kishore Pra- 


‘of outstanding fine. 
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sad) was the Bench Clerk of the Magis- 
trate, The fine records were with Nand 
Kishore Prasad and it was he who used 
to issue distress warrants for realisation 
But after 4-9-1950, 
he did not take further action for re- 
covery of the fine in question, or for 
ensuring that the convicts suffered im- 
prisonment in default of payment of fine 
inflicted on them by the Court. 

(c) A “receipt” (money order coupon) 
has been produced “indicating that the 
petitioner (Nand Kishore Prasad) has fe- 
ceived this amount.” l 


(d) “It is clear. from the circumstances 
of the case that the money realised was 
not deposited I see no reason 
to interfere with the order of discharge” 
(passed by the Commissioner holding that 
the amount of Rs. 1,068 had been em- 
bezzled between Nand Kishore Prasad, - 
Bench Clerk, and Triloki Prasad Sinha, 
Fines Clerk}. 


22. It will be noticed that the re-. 
covery of the fine and its remittance to 
the Court as per money order (as set out 
in (a) above) was never disputed by the 
appellant. He only disputed that the 
initials on the money order coupons pur- 
porting to be his, were not executed by 

i His implied defence was that 
somebody who had received the amount 
of the money orders, had forged his lap- 
pellant’s) initials on the Money Order 
Coupon. On this point, at the criminal 
trial of the appellant, handwriting expert 
was examined, who stated that no defi- 
nite opinion could be given as to whe- 
ther these initials were executed by 
Nand Kishore Prasad. The Magistrate, 
therefore, gave the appellant benefit of 
doubt on this point. But the discipli- 
nary Tribunals (i.e. the Commissioner 
and the Member, Board of Revenue) have, 
presumably on examining the disputed 
initials on the Money Order Coupon 
(called “receipt” in the impugned order 
of the Board) coupled with the circum- 
stance (b), mentioned above, unanimously 
reached the finding that the amount of 
the aforesaid Money Order was received 
by Nand Kishore Prasad. From the ap- 
pellant’s conduct in not taking any action 
thereafter for realisation of the fine in 
question, they concluded that he did not 
do so because the fine had been realised 
and the amount had been embezzled by 
him. 
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23. It was urged before us that since 
the impugned orders do not specifically 
refer to any evidence or discuss it, they 
should be taken to be based on no evi- 
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dence, whatever, While it is true that 
the impugned orders are unjustifiably 
brief, it is not correct that they are total- 
; ly bereft of all reference to or discus- 
sion of evidence, There is in the im- 
pugned orders a specific reference to the 
Money Order coupon which the Member 
of the Board of Revenue has termed as a 
“receipt”, Indeed, the mainstay of the 
impugned orders is the circumstantial 
evidence furnished by the conduct of the 
appellant, in not taking any further 
action for the realisation. of the fine. 


24. The desirability of writing a self- 
contained speaking order in disciplinary 
proceeding culminating in an- order of 
removal of the delinquent from service, 
cannot be over-emphasised. It is true 
that the impugned orders do not fully 
measure upto this devoutly desired 
standard, Nevertheless, they do contain 
a bald and general allusion to the prim- 
ary facts, and a cryptic inference there- 
from. There is no specific reference to 
or discussion of the evidence. The High 
Court, therefore, examined the record of 
the disciplinary tribunal, not with a view 
to make out or reconstruct a new case, 
but only to see whether there was some 
evidence of the primary facts relied upon 
by the domestic tribunal in support of its 
conclusion. We do not see: any im- 
propriety in the course adopted by the 
High Court. : 


25. On examination of the Tribunal’s 
record, the High Court found that there 


was oral and documentary evidence he- . 


fore the disciplinary tribunal. that at all 
times material to the imposition, realisa- 
tion and receipt of the fine amounts in 
guestion, -all the fine records in the Court 
of the Magistrate, Sasaram, used to re- 
main with the Bench Clerk, i.e., the ap- 
pellant. The Inquiry Officer had exa- 
mined three witnesses, namely: Triloki 
Prasad Sinha, Rang Bahadur Singh and 
Kalka Prasad. The evidence of Triloki 
Prasad Sinha was certainly | of. an ar- 
complice character, but the evidence of 
Rang Bahadur Singh, who was the Fines 
Clerk before Triloki Prasad Sinha, and 
of the Head Clerk Kalka Prasad, did not 
suffer from such a fiaw. From their evi- 
dence, it was clear ‘that in actual practice 
all the fine records were being- maintain- 
ed by the Bench Clerk, and it was he who 
used to take all necessary ‘steps, includ- 
ing the preparation and issue . of distress 
warrants for realisation. of outstanding 
fine. The Fines Clerk made entries in 
the: Fines Register in. accordance with 
the intimation sent by. the Bench aii 
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This practice continued till March 1951, 
when Mr, Gorden, the then District 
Magistrate directed that all fine records 
must be made over to the Fines Clerk 
by May .14, 1951, The fine amounts in 


. question, were `- evidently recovered in 


execution -of a MRC WATIA issued 


by the Magistrate. 


26. In view of what has been said 
above, it is clear that this was not a case 
of no evidence, but of evidence which was 
not adequate enough to carry conviction 
at a criminal trial. The High Court was, 
therefore, right in holding that the im- 
pugned orders did not suffer from any 
error of law which .may. warrant an 
interference in proceedings under Arti- 
cle 226 of the Constitution. 


27. In the result, the appeal meets 
with failure, and is dismissed without 
any order as to costs, 


Appeal dismissed, 
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. (From: Bombay) 


V. R. KRISHNA IYER, JASWANT 
SINGH AND V. D. TULZAPURKAR, JJ. 


_ Oriental Power Cables Ltd., Bombay, 
Appellant v. Its Workmen, Respondents, 

Civil Appeal No, 550 (L) of 1973, D/- 
16-3-1978. 

Industrial iia Act (14 of 1947), 
Ss. 17 and 18 — Award —— Interference 
by Supreme Court —- Parties substan- 
tially agreeing and leaving residuary 
marginal dispute to discretionary re- 
solution of Court — Court modifying 
Award on basis of 87} per cent increase 
directed by award plus pre-award wages 
to continue to be in operation up to 
31-12-1979. (Para 1) 


Anno: AIR Manual (8rd Edn.), Indus- 
trial Disputes Act, S. 17, N. 4; 5. 18, N. 9. 


V. R. KRISHNA IYER, J.:— After 
having heard the case for somè time, we 
were inclined to the view that the dis- 
pute between the management and the 
workmen . was pre-eminently one to ‘be 
adjusted instead of being adjudicated 
upon. Counsel on both sides appreciated 
the suggestion and consulted their respec- 
tive clients. Today they have repre- 
sented that substantially they have 
agreed and left the residuary marginal 
dispute to our discretionary resolution. 
Consequentially, we have. indicated what 
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we regard: as just and. ultimately both 
sides have agreed on a complete settle- 
ment of the current dispute on the fo_- 
lowing terms: 

(1) It is agreed by both sides that with 
effect from 1-1-1972 up -to 31-12-1977, 
the. -workers will be entitled to wages 
(which will cover basic .wages, rates of 
increments and dearness allowances) cn 
the basis of 75% of the increase directed 
by the award plus the pre-award wages. 

(2) With effect from. 1-1-1978 the wages 
payable will be 874% of the increase 
directed by the award plus pre-award 
wages, . | 


(3) The Management will be liable to 
pay 6% interest on the arrears and tke 
arrears will be payable in the manner 
set out below, that is to say, the- arrears 
up to 31-12-1977 calculated’ on the bas:s 
set out above will be payable in. four 
equal instalments: the first instalment 
being falling on 1-4-1978 and the others 
on 1-7-1978, 1-10-1978 and 1-1-1979.- Tke 
wages calculated at 874% as mentioned 
in para. 2 above, for the. period from 
1-1-1978 to 31-3-1978 will be payable œn 
. 1-4-1978. The arrears for ‘January and 
February, 1978 will not carry any interest. 


(4) The award as modified above, 
namely, on the basis of 874% of the ir- 
crease plus the pre-award wages will 
continue to be in operation up to 31-15- 
1979. Both parties consent to the ope- 
ration of the award for this period: Tre 
respondents’ costs quantified at Rupees 
2,000/- will be payable by the Manage- 
ment. This amount. will be withdrawn 
from the security furnished by the. ap- 
pellant. .The Bank Guarantee will stand 
discharged, 

Order accordingly. 


AIR 1978 SUPREME COURT 1282 
= = 1078 CRL L. J. 1120 
(From: Punjab and Haryana’ 
V. R. KRISHNA IYER AND V, D.. 
= TULZAPURKAR, JJ. 
- Ram Parkash Sharma, Appellant 7. 
State of Haryana, Respondent. 
Criminal Appeal No. 184 of 1978, Dy- 
18-4-1978. ee 
- Criminal P. C, (2 of 1874), S. 457 — 
Release of property seized by police bat 
SSS a RI a rs 


*(Criminal Misc, No, 4623-M of 1977, D/- 


7-10-1977 (Punj-& Har).) 
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not produced before the Court —Princi- 
ples regarding. Cri. Misc, No. 4623-M of 


1977, D/- 7-10-1977 (Punj & Har), Re- 
versed. 
Though the court has power to dis- 


pose of property seized by the police. but 
not yet produced before the court it does 
not mean that the Special Judge must 
always release such property to the 
person from whom the property has 
been recovered, especially when the 
stage of the case is in suspicion, the in- 
vestigation is not over and charge-sheet 
has not yet been laid. The court has to 
be circumspect in such .a situation be- 
fore. releasing the property, The ques~-. 
tion of release.-has to be decided on its 
own merits in each case and the discre- 
tion of the court has to.. be exercised 
after due consideration of the interests 
of justice including the prospective ne- 
cessity of the production of the seized 
articles at the time of the trial. If the. 
release of the property seized will, in’ 
any manner, affect or prejudice the 
course of justice at the time of. the trial, 
it will be a wise - discretion to reject 
the claim for return, If the Judge is of 
the opinion that the property seized is 
required to be retained with the police 
or in the. court for future use at the 
time of the inquiry or trial, the property 
shall not be released, If, on the other 
hand, the property is not needed in any 
manner in the later stages of the in- 
quiry or trial, it will be proper for the 
court to release the property on the 
claimant furnishing adequate security. 
Cri. Mise. No. 4623-M of 1977, D/- 7-10- 
1977 (Punj & Har), Reversed: AIR 1974 
SC 1749, Rei, (Paras 4, 5} 
Anno: AIR Comm, Cr, P. C. (7th Edu), 
S. 457 N. 7. 
Cases Referred : 
AIR 1977 SC 1749 : 


Chronological Pura? 
(1977) 4 SCC 358 ; 
1977 Cri Ly 1141 | 6 


Mr. M. C. Bhandare, Sr. “Advocate 
(Mrs. S. Bhandare, Miss M. Poduval and 
Mr. A. N. Karkhanis, Advocates), for 
Appellant; Mr. H.S. Marwah and Mr. 
M. N. Shroff, Advocates, for Respondent. 


ORDER:— Leave granted. 
: 2, The short point that arises in this 
appeal is as to whether the Criminal 
Court has power- to release property 
seized by the police. from a person an 
reported. to the Special Judge, but not 
yet produced before the Court, We think 
the court has such power and that seems 
to be the scheme of the Code itself. 

3. Chapter 34 of the Criminal -Pro- 
cedure Code deals with disposal of pros 
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perty. There is a trichotomy-in.. the 
sense that where property has been 
seized by the police, but not. produced 


before the court, the power to dispose. 


it of is covered by S. 457. Where pro- 
perty has been seized and/or otherwise 
produced before the court, the manner 
to dispose of such property is governed 
by S. 451. If the question of .disposal 
arises after the enquiry or trial in - any 
criminal court is concluded, the disposal 
of the property involved..in the case is 
governed by S. 452. We need not gc 
elaborately into the. implications of each 
provision since- we are not called upon 
to do so in the present case. 


4, Section 457 covers the facts of the 
present case. The- Police have recovered 
a considerable sum of. money from the 
appellant and the money is stated to be 
seized in connection with an offence re- 
gistered against an accused person, 
namely, Shri Bansi Lal, Whether the 
appellant himself will .be,a witness or an 
accused is not possible to state,at . the 


present moment according to the coun- . 


sel for the State, Be that as it may, the 
situation is squarely covered by “S, 457. 
Cr. P. C. However, the “fact, that the 
court has power to dispose, of property 
seized by the police but. not yet produc- 
ed before the court does not mean 
that the Special Judge must always re- 
lease such property to the person from 
whom the property has been recovered, 
especially when the stage of the case is 
in suspicion, the ` investigation is- not 
over’ and charge~-sheet has- not yet been 
laid, The court has to be circumspect in 
such a situation before releasing ‘the 
property. While we reverse the. decision 
of the courts below that the Special 
Judge had no power to release the seiz- 
ed property, we should not be taken to 
mean that whenever the claimant asks 
for the property back, -he -should : be 
given back the said property.. That has 
to be decided on its own merits in each 
case and the discretion of the court has 
to be exercised after due consideration 
of the interests of justice including the 
prospective necessity of the production 
of these seized articles at the time of 
the trial, If the release of the property 
seized will, in any manner, ` affect or 
prejudice the course of justice at the 
time of the trial, it will be a wise dis- 
cretion to reject the claim for return. 

5. In the present case, counsel for the 
State is unable to state whether. in 
future .prosecution may have .to rely 
jupon the currency notes in specie seized 


Workmen, .C. P. Trust v. Board of Trustees 


. vestigation into the necessity for 


S.C. 1283 


from the appellant. It is quite on record 
that they may be so. required: especially 
having: regard to the circumstance ‘that 
the monies are: stated by. the prosecu-| 
tion to have been buried although. the! 
appellant, in this Court, . stoutly denies! 


‘this allegation. All that we need do at 


the moment is to uphold. the power ofj 
the court ‘to release the property ` and 
direct the Special ‘Judge to hold an in- 
the. 
notes seized to be retained with the 
police or in the court for future use at: 
the time of the inquiry or trial. If he 
is of the opinion that the notes are so 
required, the property shall not be re- 
leased, If, on the other hand, the notes 
are not needed in any manner in the 
later stages of the inquiry or trial, it 
will be proper for the court to release. 
the property on the appellant | furnish- 
ing adequate security. 

6. In reaching the conclusion - we 
have taken: note of the decision of. this 
Court in (1977) 4 SCC!358: (AIR 1977 
SC 1749). Of course, the. appellant should 
not-indefinitely keep. property in its 
custody. nor need. the -. court keep the 
property seized and produced before . it 
unduly long but this does not whittle. 
down the need for the court to be vigi- 
lant-when'‘an application’ is made for 
return of property seized by the- police 
as to the. necessity of such property be- 
ing required ‘in the future course of the 
trial; ~- aE 

T. Having regard to ines circum- 
stances, the. court will- pass appropriate. 
orders ‘under S 457, Cr: P. C: regarding 


- the disposal of the property seized by 


the police in this case, The Special Judge 
will dispose “of the matter expeditiously 
since considerable time has elapsed, The 
appear is AEPS of accordingly. 

j | Order accordingly, 
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(From: (1973) 1 -Lab “LJ 199 (Ker)) 
N. L. UNTWALIA, JASWANT SINGH 
AND R. S. PATHAK, JJ. 

The Workmen: of Cochin Port Trust, 
Appellants :v..The Board of Trustees of 
the Cochin Port Trust and another, Res- 

pondents. ae 


Civil Appeal. No. 462 of --1971, D/- 
D- 5- 1978. 


(A) Civil -P. C. (5 of 1908), S. 11 — 


Res judicata and ~ constructive res judi- 
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cata — Principles — Applicability — 
Dismissal of special leave petition in 
limine — Whether bars subsequent writ 
petition — AIR 1958 Mad 398 and AIR 
1959 Ker 291 and (1975) 2 Lab LJ 26 
(Cal) Partly Overruled. (Constitution of 
India, Arts. 136, 226). ` i 


-It is well-known that the- doctrine of 
res judicata is codified in S. 11, C. P.C. 
but it is not exhaustive. S. 11- generally 
comes into play. in relation to civil suits. 
But apart from the -codified law, the 
doctrine of res judicata has been applied 
since: long in various other kinds- of 
proceedings and situations by Courts in 
England, India and other countries. The 
rule of constructive res judicata is. en- 
grafted in Explanation- IV of S. 11 and 
in many other situations also principles 
not‘ only of direct res judicata but of 
constructive res judicata are also ‘appli- 
ed. If: by any judgment or order any 
matter:.in issue has been directly -and 
explicitly decided the decision operates 
as res judicata and bars the trial of an 


identical issue in a subsequent proceed- ` 
The prin« 


ing between the same parties. 
ciple of res judicata also. comes into 
play when by the-judgment and: order a 
decision of a particular issue-is implicit 
in. it, that is, ‘it must be deemed to have 
been necessarily decided by implication: 
then also the principle of res judicata on 
that issue is directly applicable.. 
any matter which might and ought to 
have been made a ground of defence or 
attack in a former proceeding: but. was 
not so made, then such a matter in the 
eye of law, to avoid: multiplicity of litiga- 
tion and to bring about finality in it- is 
deemed to -have been : constructively in 
issue and, therefore, is taken as decided, 
(Para 8) 

Dismissal of a special. leave petition 
under Art. 136 need not necessarily bar 
the entertainment of a writ petition 
under Art. 226 on the same grounds. 
Where the. award of the Industrial Tri- 
bunal is challenged in the special leave 
petition before the Supreme Court on 
almost all grounds - which are in the 
subsequent writ proceeding - agitated in 
the High Court, the principles of con- 
structive res judicata would apply. How- 
ever, from the order dismissing. the spe- 
cial leave petition in:limine it cannot be 
inferred that all the matters. agitated in 
the said writ petition were either expli- 
citly or implicitly decided.: The techni- 
cal rule of res judicata, although a 


wholesome rule based upon public policy, 


cannot -be stretched too far to bar the 
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trial of identical issues in a separate 
proceeding merely on an uncertain as- 
sumption that the issues must have been 
decided. It is not safe to extend the 
principle of res judicata to such an ex- 
tent so as to found it on mere guess- 
work, AIR 1961 SC 1457 and AIR 1968 
SC 985 and AIR 1977 SC 1680 Followed. 
AIR 1958 Mad 398 and AIR 1959 Ker 
291 and (1975) 2 Lab LJ 26 (Cal) Partly 
Overruled. AIR 1967 Punj: 28 (FB) 
Approved, (1973) 1 Lab LJ 199 (Ker) 
Affirmed. _ ‘(Paras 9, 11) 
Anno: AIR Comm. C.P.C. (9th Edn.) 
S. 11, N.-33 and 105A; Constn. of India 
n Edn.), Art: 136, N. 22, Art; 226, 
. 42-(y). 


- (B) Industrial- Disputes Act- (14 of 
1947), S. 15 and Sch. 3, Item 4 — Weekly 
holiday — Roster off - ‘system in respect 
of certain workmen in Traffic Depart- 
ment of Port Trust — Whether discrimi- 
natory — Industrial Tribunal; held, act- 
ed beyond terms of reference, (Consti-+ 
tution of India, Art. 14), ` i 


The dispute between the Cochin Port 
Triist and its workmen of the categories 
of . Labour Supervisors Grade II and 
Markers/Sorters/Checkers regarding “rose 
ter off system” was referred to the Ins. 
dustrial Tribunal in following terms:— . 


“Whether the demand for changing the 
‘roster off’? system to giving | Sunday off 
as the weekly day of rest in respect of. 
Gr, II Supervisors and Markers, Sorters 
and Checkers, is justified?” 


The Tribunal did not find that. ‘Roster 
off system was. not necessary for the 
successful working of the port work. The 
Tribunal, however, - was of the opinion 
that the Roster off system amounted to 
unfair discrimination and ordered its dis- 
continuance. Further, it was directed 
that the workmen of- the ‘categories: 
should þe. -given additional half day’s 
wages and other ony off for working on 
Sundays, : : 


Held, no discrimination could be found 
in the Roster off system as such. The 
error of law apparent on the face of the 
award was that if Roster off system was 
necessary for the supervisory staff and 
the porterage labour, then the Roster 
category of the workmen was a class by 
itself and equating such workmen with 
other categories of the workmen who 
were very seldom required to work on 
Sundays -would be a wrong application 
of the principles of discrimination. In 
substance and in effect the award went 
beyond the scope ‘of reference although: 


1978 . 


in form in which the final order was 
made it did not do so: The Tribunel 
exceeded its jurisdiction in saying tha: 
said ‘categories of the workmen could b2 
always made to work on Sundays bu: 
they should be given additional haH 
day’s- wages besides a day off for work- 
ing on Sundays, This was an entirely 
different kind of relief which the Tribu~ 
nal purported to grant. It was not with- 
in the terms of.the reference. On th? 
findings of the Tribunal. the:point of re- 
ference ought to have been answered 
saying merely . that. the - demand for 
changing the Roster-:.off system in res- 
pect of the two--categories of: the work- 
men was.-justified or not justified. (1972) 
1 Lab LJ-199 (Ker) Affirmed. (Para 14) 

Anno: AIR Manual (8rd Edn), I. D. 
Act, S. 15, N. 2; Sch. 3, Item 4, N. 1; 
ATR “Comm, Constn. of India (2nd Edn.. us 
Art, 14, N. 33 (b). 


Cases Referred : Chronological - Paras 
AIR 1977 SC 1680; (1977) 3 “SCR 428 3 
‘1977 Lab IC 911 = k Ar 


(1975) 2:Lab LJ 26 (Ca) - > 13 
AIR 1968 SC 985 : (1968) 3 SCR f: 
1968 Lab IC 1223 - 47 


AIR 1967 Punj 28° (FB) AS 
AIR 1961 SC 1457: (1962) $ SCR 574 1) 
AIR 1959 Ker 291... 0 asr 1 
AIR 1958 Mad 398. a Ley 


(1845) 6 QB 721 ¢:; 115° ER 272, ‘Ex parte ‘ 
. Thompson «~; > eee 


Mr. T. ’S. Krishrimhoorthy, Sr, Advo~ 
cate, (M/se N. Sudhakaran &*Mr. Krishna 
Pillai, Advocates’ with him), for Ap 
pellants; Mr. G.`B.: Pai, Sr. Advocate, 
(M/s. O. C. Mathur & K. J. John and 
Mr. P. K. Kurian; Advocates with him, 
(for. No. 1) and’ Ex Parte (for No. 2, 
for ‘Respondents; Mr. K. Ram Kumar 
and Mr. P. K. Pillai, Advocates for In~- 
tervener (Cochin Port © Porterage Stati 
Assoen.). 


. UNTWALIA, i swe. This- appeal. by 
certificate from the judgment and order 
of the Kerala High Court* has been pre~ 
ferred by the workmen of the ‘Cochin 
Port. Trust. . The. employers. are. tha 
Board of Trustees. of the Cochin Port 
Trust, respondent. No. 1 (hereinafter to 
be referred to as the respondent), Ar 
industrial dispute between the. ‘appellants 
and the respondent was referred by the 
Central Government to. Central Govern- 
ment Industrial Tribunal No. 2, respon- 
dent No. 2, The Tribunal gave an award 
în favour of the workmen but it -has 
been set aside by the High Court on the 


“*(Reported in (1973) 1 Lab LJ 199 (Ker) 


-Workmen, C. P:. Trust v. Board of Trustees 


the other hand category XVI — 


_-[Prs, 1-2]. 


application of the respondent filed under 
Art. 226 of the Constitution of India. 


2. According to the Union which re- 
presented ‘the - appellant-workmen, the 
Traffic Department of the Port Trust is 
comprised of and assisted by several 
categories: of junior executives for the 
day to day performance of the shift 
work of the Cochin Port: Out of the 
seventeen categories of such junior exe- 
cutives, the first fifteen enumerated in 
the award from the statement of claim 
of the Union get Sunday off as a weekly 
holiday. Whèn the workmen out ‘of the 
said categories: are asked and made ‘to 
work on a Sunday, they are given a day 
off on any other. working day and are 
also paid ‘extra half -day’s wages. On 
“Labour 
Supervisors Grade II” and category XVII 
— '"Markers/Sorters/Checkers” have been 
put on roster off system, that is to say, 
these :two -categories of workmen are 
made to: -work on Sundays by rotation 
and get-another day off in the week but 
they do. not get extra wages for half a 
day as;are given to: the other fifteen 
categories, On the raising of an indus- 
trial dispute, it. was referred’ to the Tri- 
bunal ‘in the following termsi—. ` 


_ "Whether the- demand for changing the 
‘roster ‘ off’ system to giving Sunday off 
as the weekly day of rest in respect of 
Gr, I supervisors and Markers, ii 
and Checkers, ‘is justified. ti 

The Tribunal decided. the reference in 
favour of the workmen. On behalf of 
the employers, the Port. ‘Trust, the stand 
taken was that work ‘in the Port has got 
to be. carried on all the days of the week 
including Suriday as the cargo has got 
to-be loaded ‘and unloaded in and from 
the ships: on. every day of the week. 
Porterage labour ie. Porters and., others 
has got to be engaged on each day of 
the week to do. the ,said work. -The 
roster off categories of workers are, 
therefore, necessary to be engaged by 
rotation on Sundays also. They have to 
work in batchés’on’ the roster off system 
changeable in three months. ‘In other. 
words, some of the roster off category of 
workmen roughly speaking 1/3rd of the 
total number of 152 get Sunday off in a 
particular period of thre@ months and 
the rest get -a weekly day off'on some 
other day of the week, After three 
months, another -batch is given’ Sunday 
off, and.so:on.and so forth, by rotation. 
Very few workmen out of the ‘total of 
about 650. of .the non-roster off categories 


_are required to work on Sundays as it 


S.C. 1285 - 


1286 S.C. [Prs..-2-5} 


is generally not necessary to engage them 
on Sundays for: the .Port work.“ Their 
nature of work is such that ordinarily 
and generally they get Sunday off. If, 
however, some of them are asked to 
work on a Sunday, then they get a day 
off on any other day of the week and 
are paid half a-.day’s extra wages also. 
In the case of the roster off workmen 
it also sometime happens that even. on 
their weekly holiday in a particular 
period of three months, they are asked 
to work. In. that. event, they are not 
only given a day off on another day of 
the week but an extra wage for full one 
day is paid to them. , 


3. Oral and. documentary ere 
was adduced by the parties before. the 
Tribunal. The stand: ‘taken on behalf of 
the employers was that if the roster - off 
system was not continued the work in 
the Cochin Port of loading and unload- 
ing of cargo. will get. dislocated if not 
altogether stopped. The employers have 
-got the right to arrange: and carry on 
their affairs in the best interests of the 
industry.: By putting certain. categories 
of workmen on the’ roster’ off system, 
no ` discrimination is shown to them. 
While the stand taken- on behalf of the 
workmen was that there would be no 
dislocation or ‘stoppage of ‘work even if 
the roster off system is ‘discontinued ' be- 
cause the two categories of workmen 


working on this system can always be- 


booked for working on Sundays on, terms 
made available to` the similar kind of 
workmen in the other categories. Sincé 
in their case it is not so done, they are 
debarred: of -their half day’s extra wages 
and thus are- unjustly ‘dis¢riminated. 


4. The Tribunal formulated the points 
of decision in the following terms :— 


“(i) Whether Roster off system ie res- 
pect of Grade II Supervisors and Mark- 
ers/Sorters/Checkers ‘should be discoriti- 
nued? 


(ii). Whether Grade IT Supervisors and 
Markers/Sorters/Checkers should be given: 
half day’s additional wages and another 
day. off, for working on Sunday? 


(iii). Whether the demand of :these 


employees is justified?” 
The findings of the Tribunal are:— 

(1) “If -other Supervisory staff fe. 
categories of workers 1 to 15 mentioned 


in Ex. 1/W is not on Roster off system . 


why should Grade II Supervisors (Cate- 
gory No. 16) and Markers/Sorters/Check- 
ers (Category No. 17).be only on Roster 


off system. If they only are continued | 
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on. Roster off system, it would amount 
to unfair discrimination.” 

(2) “It is true. that this staff gets one 
day off according to turn for working on 
Sunday but they do not get half day’s 
additional wages for working on Sunday. 
On the other hand, the other Supervisory 
staff, if booked for work on Sunday, get 
additional half day’s wages and some 
other day off. To this extent there is 


discrimination in respect of Grade II Su- - 


pervisors and Markers/Sorters/Checkers 
who belong to Supervisory “cadre.” 


(3) The Port Trust did not adduce any. 


documentary evidence to show that the 
Supervisory staff in similar industries is 
put on Roster off system although the 
Deputy Traffic. Manager examined on be- 
half of the Trust said so: in his oral 
evidence. 

(4) “I am of the view that Kodar off 
system of Grade II . Supervisors. and 
Markers/Sorters/Checkers should þe. dis- 
continued that they should be given addi- 
tional half day’s wages and other day 
off for working on Sundays and that 


1 


their demand for discontinuing the Ros- . 


ter off system is just and fair, 
deserves to be accepted.” 


"5. The employers ` had “filed special 


The same 


leave petition 451 of 1970 in this Court : 
- to challenge the award of the Tribunal 


but the same was dismissed on 18-3-1970 
after perusal of the papers and. hearing 
the. counsel. As usual no reason for 
dismissal was given in the order. The 
employers, thereafter, filed a Writ Peti- 
tion in the High Court on ‘March 28, 
1970. . This has been allowed and the 
award -has been . quashed. The High 
Court has taken the view :— 

(1): “The evidence on both sides is 
that while the roster staff work at the 
same strength on. Sundays as on week 
days, so far as the non-roster staff are 
concerned, only a skeleton staff work on 
Sundays. 
how any unfair discrimination is involv- 
ed in giving Sunday as the weékly holi- 
day- for the non-roster ‘staff and: one’.day 
of the week by rotation as the weekly 
holiday for the roster” staff. How the 
work of an establishment is to be ‘carried 
out, how the holidays are to be fixed, 
are esseritially for the management to 
determine and interference is permissible 
only if this power is exercised in an 
unreasonable or unfair manner.” 


(2). “That Tribunal also seems to have 
forgotten that while the non-roster staff 
are given half-a-day’s additional wages 
as also a compensating holiday for work- 


That being so, we fail to see 
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ing on their weekly holiday, the roste? 
staff are paid one day’s additional wages 
as also a compensating holiday for work- 
ing on their weekly holiday. The only 
difference is that while Sunday is always 
the weekly holiday for the non-roste- 
staff, the weekly holiday for the roster 
staff changes once in every three months 
according to the roster.” 

(3) “This is, in effect, retaining the 
roster system for the weekly day off and 
compelling the Port to pay additional 
wages for working on Sundays. Th? 
question of wages was not referred t3 
the Tribunal and its award seems to b? 
clearly in excess of jurisdiction.” 


(4) Dismissal of the special leav3 
petition by the Supreme Court did not 
operate as res judicata in the entertain- 
ment of the Writ Petition. 


6. Mr. T. S. Krishnamurthy appear- 
ing in support of the appeal submitted i 

(1) That the High Court has errone~ 
ously overruled the point of res judicata 
urged on behalf of the appellants. 


(2) That the award of the Tribune! 
was just, proper and valid. It: was neb- 
ther’ beyond the -scope of the reference 
nor did it suffer from any infirmity. cf 
law apparent on the face of the record 
te enable the High Court to upset it in 
exercise of -its writ jurisdiction under 
Art. 226 of the Constituton.: 


7. In our opinion, none of the- com- 
tentions raised on behalf of the appel- 
lants is correct and fit to be accepted. 
Mr. G. B. Pai appearing for the respor- 
dent rightly pointed out that the judg- 
‘ment of the High Court is correct and 
sustainable in law. 


8. It is well-known that the doctrine 
of res judicata is codified in S..11 of the 
Code of Civil Procedure but it is not 
exhaustive. Section 11 generally comes 
into play in relation to civil suits. But 
apart from the codified law the. doctrine 
of res judicata or the principle of. res 
judicata has been applied since long in 
various other kinds of. proceedings `and 
situations by Courts in England, India 
and other countries. The rule of cor- 
structive res judicata .is engrafted in 
Explanation IV of S. 11 of the Code of 
Civil Procedure and in many other situs- 
tions also principles not only of direct 
res judicata but of constructive res jud:- 
cata are also applied...If by any judg- 
ment or order any matter in issue hes 
been directly and explicitly decided tke 
decision operates as res judicata and 
bars .the trial of an identical issue in a 
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subsequent proceeding between the same 
parties. The principle of res judicata 
also comes into play when by the judg-} 
ment and order a decision of a particular 
issue is implicit in it, that is, it must be 
deemed to: have been necessarily decided 
by implication; then also the principle 
of res judicata on that -issue is directly 
applicable. When any matter which 
might and ought to have been made a 
ground of defence or attack in a former 
proceeding but was not so made, then 
such a matter in the eye of law, to avoid 
multiplicity of litigation and to bring 
about finality in it is deemed to have 
been constructively in issue and, there- 
fore, is taken as decided. 


9. In the instant case the award of 
the Tribunal, no doubt, was challenged 
in the special leave petition filed in this 
Court, on almost all grounds which were 
in the subsequent writ proceeding agitat- 
ed in the High Court. There is no ques- 
tion, therefore, of applying the princi- 
ples of constructive res judicata in this 
case, What is, however, to be seen is 
whether from the order dismissing the 
special leave, petition in limine it can 
be inferred that all the matters agitated! ’ 
in the said petition were either explicit- . 
ly or implicitly decided against the 
respondent. Indisputably nothing was 
expressly decided. The effect of a non- 
speaking order of dismissal without any- 
thing more indicating the grounds or 
reasons of its dismissal must, by neces- 
sary implication, be taken to have deci- 
ded that it was not a fit case where 
special leave should be granted. It may 
be due to several reasons. It may be 
one or more. It may also be that the 
merits of the award were taken into 
consideration and ‘this Court felt that it 
did not require any interference. But 
since the order is not a speaking order, 
one finds it difficult to accept the argu- 
ment put forward on behalf of the appel- 
lants that it must be deemed to have 
necessarily.. decided implicitly all the 


_ questions in relation to the merits of 


the award. A writ proceeding is a differ- 
ent proceeding. Whatever can be held 
to have been decided expressly, implicitly 
or even. constructively while dismissing 
the. special leave petition cannot be re- 
opened, . But the technical rule of res 
judicata, although a wholesome rule 
based upon public policy, cannot be 
stretched too far to bar the trial of 
identical issues in a separate proceeding 
merely on an uncertain assumption that 
the issues must have been decided, - It 
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is not safe to extend: the principle cf 
res judicata to such an extent so as to 
found it on mere guesswork.- To illus 
trate our view point, we may take an 
example, Suppose a writ. petition ts 
filed in a High Court for grant of a 
writ of certiorari to challenge some 
order or decision on several grounds. If 
the Writ Petition is dismissed after corm- 
test by a speaking order obviously it wil 
operate as res judicata in any other pro- 
ceeding, such as, of suit, Art. 32 or 
Art. 136 directed from the same order or 
decision. If the Writ Petition is dismiss 
ed by a speaking order. either at the 
threshold or after contest, say, ‘only on 
the ground of laches or the availability 
of an alternative remedy, then another 
remedy open in law either by way cf 
suit or any other proceeding obviously 
will not be barred on the principle cf 
res judicata. Of course, a second writ 
petition on the same cause of action 
either filed in the same High Court or 
in another will not be maintainable be- 
‘cause the dismissal of one petition will 
operate as a bar in the entertainment cf 
another writ petition. Similarly even if 
' one writ petition is dismissed in limina 
by a non-speaking one word order ‘dis- 
missed’, another writ petition would nct 
be maintainable because even the ‘ on3 
word order, as we have indicated above, 
must necessarily be taken to have deci- 
ded impliedly that the case is nota fit 
one for exercise of the writ jurisdiction 
of the High Court. Another writ peti- 
tion from the same order or decision 
will not lie. But the position is sub- 
stantially different when a writ petition 
is dismissed either at the threshold or 
after contest without expressing any 
opinion on the merits of the matter, 
then no merit can be deemed to hav2 
been necessarily and impliedly decided 
and: any other remedy of suit or other 
proceeding wiil not be barred | ‘on tha 
principle of res judicata, 


10. There cre several dedcohi of this 


Court dealing with the doctrine and: 


principles of res judicata. We may refer 
to only a few. In Daryao v. The State 
of U. P., (1962) 1 SCR 574 : (AIR 1961 
SC 1457) Gajendragadkar J., deliverinz 
the judgment of this Court elaborately 
discussed the rule of res judicata’ and 
ultimately held that where the High 
Court. dismisses a writ petition after 
hearing the matter on the merits’ on the 
ground that no fundamental right was 
proved or contravened a subsequent peti- 


tion -fo the ‘Supreme Court. under Art. 32 


Workmen, C. P. Trust v. Board of Trustees - 


-have said above. 


A.I. R. 


on the same facts and for the same re- 
lifes filed by the same party would be 
barred by the general principles of res 
judicata. At page 591 (of SCR) : (at 
p. 1465 of AIR) says the learned Judge :— 
“In such a case the. point to consider 
always would be what is the nature of 
the decision pronounced by a Court of 
competent jurisdiction and what is its 
effect.” 
This passage lends support to the prin- 
ciples of res judicata enunciated by us 
above. In Daryao’s case (supra) the con- 
clusions are stated at page 592 (of SCR): 
(at p. 1466 of. AIR). Two . situations, 
namely, (1) disposal of the writ applica- 
tion on merits and (2) its dismissal not 
on merits. but on the ground of laches of 
the party or the availability of an alterna- 
tive remedy, enabled us to state what we 
The dismissal of a writ 
petition in limine with a reasoned order 
may or may not constitute a bar. It will 
depend upon the nature of the order. “If 
the petition is dismissed in limine”, says 
the learned Judge, “without passing a 
speaking order then such dismissal can- 
not be treated: as creating. a bar of res 
judicata. It is true that, prima facie, 
dismissal in limine even without passing 
a speaking order in that behalf may 
strongly suggest that the Court took the 
view that there was no substance in the 
petition at all; ‘but in the absence of a 
speaking order it would not be easy to 
decide what factors weighed in the mind 
of the Court and that makes it difficult 
and unsafe to hold that such a summary 
dismissal is a:dismissal on merits and as 
such constitutes a bar of res judicata 
against a similar petition filed under 
Art. 32.” We have thought it proper to 
elucidate this aspect of the matter a bit 
further to indicate that dismissal of a 
writ petition in limine by a non speak- 
ing order could certainly create a bar in 
the entertainment of another writ peti- 
tion filed by the same. party on the same 
cause of action. 


11. This decision was followed in-P. D. 
sharma v. State Bank of India, (1968) 3 
SCR 91: (AIR 1968 SC.985) wherein it 
was held that the summary dismissal of 
a writ petition under Art. 226 challeng- 
ing the order of the Labour Court was 
no bar to the entertainment of an appeal 
under Art.:136 from the same order of 
the Labour Court. Hegde J. has stated 
at page 94 (of SERA : {at p. 987 of AIR) 
thus :—... 


“From the neds of the High Couri it: 


is not possible to" find out the reason' or ` 
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reasons that persuaded it to reject the 
appellant’s petition. An . appeal under 
Art, 136 against an order can succeed 
even if no case is made out to issue a 
writ of certiorari.” 


Mr. Krishnamurthy rightly pointed vut 
that the lines extracted above indicate 
that the scope of the proceeding under 
Art. 136 was wider than that of a writ 
petition. But he. was not right in say_ng 
that dismissal of a special leave petition 
under Art. 136 must necessarily bar -he 
entertainment of a writ petition under 
Art. 226. In a recent decision of this 
Court in State of Uttar Pradesh v. Nawab 
Hussain, (1977) 3 SCR 428 : (AIR 1877 
SC 1680) Shinghal J., delivering the judg- 
ment on behalf of the Court applied the 
principles of constructive res judicata 
and held that a suit to challenge fhe 
order of dismissal from service after dis- 
missal of the writ petition on merits was 
not maintainable although a.new ground 
of attack was made out in the suit which 
had not been taken in the writ petition. 
This was so on the application of the 
principle of constructive res judicata. It 
will be useful to quote a passage frem 
page 431 (of SCR): (at p. oe of om 
which runs as follows: 


“Reference in this connection may be 
made to Ex ‘Parte Thompson, (1845) 6 
QB 721. ‘There A. J. Stephens moved for 
a rule calling upon the authorities coa- 
cerned to show cause why a mandamus 
should not issue. He obtained a rule nisi, 
but it was discharged as it did not appear 
that there had been’ a demand and a rz- 
fusal, He applied again saying that there 
had been -a demand and a refusal since 
then. Lord Denman C. J., observed that 
as Stephens was making’ an applic aticn 
which had already been refused, on fresh 
materials, he could not- have “the same 
application repeated from time to time” 
as they had “often refused rules” on that 
ground. The same view has been taken 
in England in respect of renewed petitica 
for certiorari, quo warranto and prohib-- - 
tion, and, as we shall ‘show, that is also 
the position in this country.” 


The above passage amply oppor the 
view expressed :by us above... We ‘have 
thought it proper to give some additionel 
reasons to cull out the identical prin- 
ciple. . 


12. We may now advert very briefi:7 
to: some of the decisions .of. the High 
Court cited at the Bar.’ In The Manage- 
ment of Western India Match Co, Ltd. 


Madras x v. ‘The Industrial Tribunal, Mad- 


Workmen, C; P. Trust v. Board of Trustees :[Prs. 11-14] 
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ras, (AIR 1958 Mad 398) it was pointed 


out, at page 403 but in our opinion, in | 


somewhat too broad a term that :— 


“The right to apply for leave to appeal 
to the Supreme Court under Art. 136 of 
the Constitution if it could be called a 
“right”: at all cannot be equated. to a 
right to appeal, Obviously a High Court 
‘cannot refuse to entertain an application 
under Art. 226 of the Constitution on the 
ground that the aggrieved party could 
move the Supreme Court under Art. 136 
of the Constitution. That the Supreme 
Court declined to exercise its discretion 
in favour of the petitioner by granting 
the leave -asked for cannot, in our 
opinion, affect the jurisdiction vested in 
the High Court under Art. 226 “of the 
Constitution,” ` 


13. The law. so broadly stated is not 
quite accurate although substantially it 
is correct to the extent we have pointed 
out above. A learned single Judge of 
the Kerala High Court followed the 
aforesaid Bench decision of the Madras 
High Court in S. L. Enmatty v. Venkita- 
swami Naidu, AIR 1959 Ker 291. In 
Bansi v. Additional Director, Consolida- 
tion of Holdings, Rohtak, AIR 1967 Punj 
28 (FB) it was held that when a petition 
under Art. 226 of the Constitution has 
been dismissed in limine, it cannot again 
be revived by the same petitioner by an- 
other petition on substantially the same 
allegations. - It thas further been rightly 
pointed out that such. a dismissal in 
limine not on merits. but for laches or 
on the ground of- availability of alterna- 
tive remedy does not bar. a second peti- 
tion under Art. 32, and we may add, any 
other proceeding available in law. For 
the reasons stated in our judgment, we 
approve of this decision. ..The appellants 
placed reliance..upon the “decision of the 
Calcutta High Court in Haridas Malakar 
v. Jay Engineering Works, (1975) 2 Lab 
LJ 26. (Cal) wherein following the deci- 
sion of the Madras High Court in the 
case of Western India. Match Co. the 
learned Judge has said at page 29 that 
he respectfully. agreed with the view of 
the learned .Judges of the Madras High 
Court.. We have already pointed out 
the inaccuracy in the broad statement of 
the law in the Madras decision. In any 
event it does not help the appellants at 
al. . 

14. Coming to the merite of the award 
made by the Tribunal it would suffice to 
point out that the Tribunal did not find 
that Roster off system was not necessary 
for the successful. working of the Port 


1290 S.C. 


work- as deposed to by the Deputy Traffic 
Manager of the. Port Trust. No dis- 


crimination eculd be found in. the 
Roster off system as such. It was 
found in the matter of non-pay- 


ment of extra half a day’s wages. 
The error of law apparent on the face of 
the award was that.if Roster off system 
was necessary .for the Supervisory staff 
and the porterage labour, then the Roster 
category of the workmen was a class by 
itself and equating such workmen with 
other categories of the workmen who 
were very seldom: required to work on 
Sundays was obviously a wrong applica- 
tion of the. principles of discrimination. 
In substance and in effect the award went 
beyond the scope of reference although 
in form in which the final order was 
made it did nct do so. The Tribual ex- 
ceeded its jurisdiction’ in saying that 
Categories XVI and XVII of the work- 
men could be always made to work on 
Sundays but they should be given addi- 
tional half day’s wages besides a‘ day off 
for working on Sundays. This is an en- 
tirely different kind of relief which: the 
Tribunal purported to grant. It was not 
within’ the terms: of the reference.’ On 
the findings of the Tribunal the point of 
reference ought to have been answered 
by saying ‘merely that the demand for 
changing the Roster. off system in respect 
of the two categories of the workmen was 
justified or -not justified. We would, 
however, like to observe that it may be 
open to the workmen to raise an indus- 
trial dispute demanding half day’s extra 
wages on account of their being asked to 
work -on Sundays on the basis of the 
Roster off system. Even though the 
system may not be unjustified, vet it may 
be possible for the workmen to press and 
justify their demand of extra half day’s 
wages, Giving them one day’s full ‘wages 
when, per chance, they are asked to work 
on their off day may not be a compensa- 
tion fit to be equated with the said de- 
mand. This is not a matter on which we 


are called upon to express any opinion_ 


as to whether such a demand would be 
justified or net or whether it should be 
acceded to. But what we want to em- 
phasize here is that the relief granted by 
the Tribunal was beyond the _Scope of 
the reference, 


15. For the reasons stated above, we 
dismiss this appeal but in the circum- 
stances aa no order as to costs. 


-Appeal dismissed, 
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Income-tax Act u of 1922), S. 49-D 
and Explanation ` Para (iti) — Relief 
against double taxation in respect of im- 


‘come arising outside India — Whether 


relief available in _Fespect ‘of such income 
arising in U.K. 


Section 49-D postulates that in order 
to: be entitled to relief against double 
taxation: the income which bhas arisen 
without the taxable territory must have 
been charged to income-tax by deduction 
or otherwise under the law in force in 
the country in which the income has ac- 
crued. It cannot'be gainsaid that relief 
against double taxation ‘can be had in 
respect of the income which has beep 
taxed once according to law in force in 
the country in which it has arisen and it 
is the income of the person who is resi- 
dent in taxable _ territory ‘and is liable to 
be charged to income-tax according to 
Indian Income-tax Act. In other words, 
it must be doubly taxed income. 

‘(Para 8) 


Where a resident company earned divi~ 
dend income from. shares in the U. K, 
based joint stock companies, the resident 
company was entitled to the relief. against 
double taxation under S. 49-D in rela- 
tion to such dividend income since such 
income was considered .a franked income 
i.e. the income which was deemed te 
have been subjected to tax, in U. K. ie, 
the country where it arose, The fact 
that such income was not chargeable to 
the income-tax in the hands of the as- 
sessee i.e. shareholders, was. immaterial. 
Further, in the case of such income, there 
was no difficulty in working out the rate 
of tax payable on such income in U. K, 
as the assessee being a company, it was 
neither liable to any surtax nor entitled 
to any relief in U. K., and, therefore, the 
rate of tax could be worked out with 
certainty consistent with the provisions 
of para.” (iii). of the Explanation. 1973 Tax 
LR 1103 (Cal), SEA (Case, law dis- 
cussed). . (Paras 19, 20}. 
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Cases Referred: Chronological Paras 
1976 Tax LR 1002 (Guj) = 24 
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(1965) ‘41 Tax Cas 666 : 1965 AC 631, E. S. 
Security Ltd. v. ‘Commrs. of Inland Re- 
venue 14 

(1962) 40 Tax Cas 176 : (1962) 1 All ER 
854, Cenlon Finance Co. Ltd. v. Ellwood 


14 
(1947) 27 Tax Cas 205, Canadian Eagle 
Oil Co. Ltd. v. King. - 14 


(1939) .22 Tax Cas 603 : 1940 AC 51, Con- 


missioners of Inland. Revenue v. Cull 
13 

(1923) 8 Tax Cas 481 : 92 LJ KB 736 (HL), 
‘Bradbury v. English Sewing Cotton Co. 


Ltd. 12, 14 
(1921) 2 AC 171: 90 LJ. KB 1028, Commrs. 
of Inland Revenue v. Blott 18 


Mr. S. L Desai, Sr. Advocate (Mr. K. Z: 


Dua and Miss. A. Subhashini, Advocat3s 
with him), for Appéllant; M/s. K. Ray, 
J. Ramamurthy and D. N. Gupta, Advo- 
cates, for Respondent. 

D. A. DESAI, J.:—- The Revenue n 
this appeal by -certificate questions the 
correctness of the judgment of the Cal- 
cutta High ‘Court in Income-tax Refet- 
ence No. 138 of:1967* in which the In- 
come-tax Appellate Tribunal, Calcuta 
Bench ‘A’, referred the’ following: ques- 
tion to the High Court for its opinion: 


“Whether: on: the facts and in the ciz- 


custances -of the case, the assessee could 
be said to have paid income-tax in U. E. 
by deduction or otherwise in ‘respect of 
the net dividends of Rs. 15,266 so:as “to 
be eligible for the relief contemplated. ky 
S. 49-D of the Indian ‘Income-tax ‘Act, 
19222” 

2.. The respondent. assesseé is a resi- 
dent Company carrying on business of 
general insurance. ` The Company held 
shares of U. K. based joint stock cor- 
panies, The net dividend income in res- 
pect of the shares held by it amounted to 
Rs. 15,266/- after deduction of British 
Income-tax of Rs. 9,881/-, the amourt 
being stated in rupee equivalent of the 
pound sterling. For the assessment year 
1960-61 the relevant previous year being 
the calendar year 1959, the assessee ar- 
plied for relief under S, 49-D of tha 
Indian Income-tax Act, 1922 (for short 
‘the Act’). The I.T. O. declined to grant 
the relief but the reasons for the deci- 
Sion were not made explicit. In appeal 
by the assessee, the Appellate Assistant 
Commissioner. confirmed the ‘decision’ af 
the Income-tax Officer ‘observing ‘that 


* Reported in 1973 Tax LR 1103 (Cal), 
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even if it be. held that the net dividend 
income suffered U. K. tax by deduction, 
there is-nothing to show that the tax 
deducted was paid to U. K, Revenue and; 
therefore, S. 49-D is not attracted. In 
further appeal by the assessee, the Tri- 
bunal accepted the contention of the as- 
sessee and at the instance of the Reve- 
nue, referred the question hereinabove 
set out. to the High Court. The High 
Court after an exhaustive examination of 
the relevant. provisions of Income-tax 
Act -of U. K. and the -decisions bearing 
on: the question, confirmed the decision 
of the Tribunal, ` 


3. The Assessee claims rélief in res- 
pect of the income arising outside the 
taxable territory under S. 49-D of the 
Act. The relevant portion of S. 49-D 
reads as under: A 


“49-D. Relief in respect of Incomes ac- 
criiing or arising outsidé the taxable ter- 
ritories :— (1) If any person who is resi- 
dent in the taxable territories in any year 
proves that, in respect. of his income 
which accrues or arises during that year 
without the taxable territories (and which 
is not deemed to accrue or arise in the 
taxable territories), he has paid in any 
country, with which there is no reci- 
procal arrangement for relief or avoid- 
ance of. double taxation, income-tax, by 
deduction or otherwise, under the law. in 
force in that country, he shall be entitled 
to: the deduction from the Indian income- 
tax payable by him of a. sum calculated 
on such doubly taxed income at the 
Indian rate. of tax or the rate of tax of 
the said country, whichever is the lower. 


(2)-(3) |. -. x x x x 
Explanation— In this section,— 
(i)- (ii) x X x x 


(iii) the expression “rate of tax of the 
Said country” means income-tax and 
super-tax actually paid in the said 
country in accordance with the corres- 
ponding laws of the said country after 
deduction. of all reliefs due, but before 
deduction of any relief due in the said 
country in respect of double taxation, 
divided by the whole amount of the in- 
come assessed in the said country”, 


4. To be eligible for relief under Sec- 
tion 49-D read with its explanation, the 
assessee must establish excluding the 
non-disputed requirement that: (i) the 
assessee has income which has accrued 
or arisen without taxable territory; and 
(ii) the essessee has paid in any country 
income-tax by deduction or- otherwise 
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under the law in force in that country; 
and (iii) in that event the assessee would 
be entitled to the deduction from Indian 
income-tax payable by him; (iv). a sum 
calculated on such doubly taxed income 
at the Indian rate of tax or the rate of 
tax of the said country, whichever is 
lower. The expression ‘rate of tax of 


the said country’: must be given the. 


meaning as set out in para. (iii) of the 


.explanation and in doing so the import- 


ance of the words ‘income assessed in 
the said country’ has to be borne in mind. 

5. There is no controversy that the. as- 
sessee is a resident company and -has 
dividend income from the U. K. based 
joint stock companies, i.e. income ac- 
cruing without ‘taxable territory. Ad- 
mittedly there is no reciprocal arrange- 
ment for relief or avoidance of double 
taxation between India and U. K. 

6. . The assessee has received dividend 
income. A specimen dividend warrant 
issued in favour of  assessee reads - as 
under :. 

“STOCKHOLDERS “ARE PARTICU- 
LARLY REQUESTED TO. NOTIFY. THE 
COMPANY OF ANY CHANGE on 

. ADDRESS 

. J. LYONS AND COMPANY 

LIMITED, .° 
Ordinary and ‘A’ 
| i Stock. l 

Annexed is a warrant in payment of 
Interim Dividend on your Stock on ac- 
count of the year ending 31st March, 1960. 
Gross Dividend of 1s 0d per’ £1 unit on-—— 
Be: idsbes Ordinary Stock `e.) 

)z 96 12 0 
£ 1932 ‘A’ Ordinary Stock...) - 
Less — Income-tax at Dai in 

the £ 


12125. 


Ordinary 


. £ 37. 88 





Net Dividend. £59 34 





THE CLIVE INSURANCE CO. LTD, 
CLIVE BUILDINGS, 


8, NETAJI SUBHAS ROAD, CALCUTTA. 


I hereby certify that income-tax on the 
profits of:the Company, of which profits 
this dividend forms a portion, has been 
or will be duly paid to the proper officer 
for the receipt of taxes. This voucher 
will be accepted by the Inland Revenue 
as proof of the deduction of the tax in 
claiming the exemption from or return of 
income-tax, 

H, E. LOFTHOUSE, 
Secretary, 
Cadby Hall, London, W. 14”, 
st December, 1959, T 


A.LR, 


. 7.- The real controversy centres round 
the question whether deduction of in- 
come-tax from dividend as shown in the 
dividend voucher constitutes payment of 
income-tax by the assessee by deduction 
or otherwise in U, K. on his dividend in= 
come, 


8. The first submission is that the in- 
come in respect of which relief can be 
claimed under S. 49-D must be income 
actually chargeable to income-tax under 
the’ law of the foreign country, the in- 
come must be subject to tax, and must 
hence actually be taxed in the foreign 
country. Section 49-D does’ postulate 
that in order to’ be entitled to relief 
against double taxation the income which 
has “arisen without: the taxable’ territory 
must have been charged to income-tax 
by deduction or otherwise under -the law 
in force in the country in which the in- 
come has accrued. -It cannot be gainsaid 
that relief against double taxation can be 
had in respect of the income which has 
been taxed once according to law in force 
in the country in which it has arisen and 
it is the income of the person who is re- 
sident in taxable. territory and is liable 
to. be charged to income-tax according to 
Indian Income-tax Act. : In other words, 
it must. be doubly taxed income. 


. 9. ‘The question whith was vigorously 
debated is whether the dividend: income 
which accrued in U. K. was charged to 
tax by deduction or otherwise accord- 
ing to the law of Income-tax in force ie 
the relevant time in U, K, . 


10. In U. K. there is a slight anomal- 
ous position with regard to dividend in- 
come. Broadly it is stated that dividend 
paid out of the profits of the company | to 
shareholders of the company is not 
chargeable to income-tax in the hands of 
the assessee. The company ‘pays tax on 
its profits. If dividend is distributed 
after tax is paid by the company, it is 
optional with the company not to deduct 
any income-tax from the dividend paid 
to shareholders or the company may re- 
imburse itself in respect of the tax paid 
by it by deducting income-tax at stan- 
dard rate from the dividends paid to the 
Shareholders, vide S. 184, U. K. Income- 
tax Act, 1952. The dividend income thus 
received by the shareholders. is not 
chargeable to income-tax but is certainly 
chargeable to surtax in the hands of the 
assessee. In view of this legal position, 
it was strenuously contended that there 
was no statutory provision for taxing 
dividend income under the law of U, K: 
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nor was there any machinery prescribed 
for assessing to income-tax the dividend 
income accrued to a shareholder. ‘The 
Company having been charged to tax on 
its income, the dividend income in the 
hands of shareholders was not chargeable 
to income-tax in the hands of shareho-d- 
ers. It was further said that to work out 
the mechanics of relief to be: granted it 
must be shown that..the dividend income 
in the hands. of the assessee must be as- 
sessed at. some rate of income-tax in 
U. K. and then comparison can be made 
with Indian rate of income-tax : to. grens 
relief, z | jee 


11. ° Initially: the’ difference that stares 
in our face in respect of deduction — of 
income-tax from dividends paid’ by com- 
panies under U. K, ‘Income-tax Law and 
our Act must be noticed. Under U., K 
law the company has to pay. tax on its 
profits or gains as its liability ‘and not as 
‘agent of: members. to whom dividend is 
distributed out ‘of profits. ` Therefore, if 
dividend is distributed after profit or gain 
of the company is charged ‘to tax it is og- 
tional with the: company ‘either to deduct 
or not to dedict the income-tax paid “by. 


it from: the dividend ‘paid to ‘members. 


and if it ‘chooses to ‘exercise the opticn, 
it can do so at standard rate, Under See- 
tion 18 of our Act, the company. has to 
deduct income-tax and super-tax at prz- 
scribed rate from the ‘dividend paid ta 
member as agent of ‘the member and all 
sums so deducted shall for ‘the purpose 
of computing the income. of an assessee, 
be deerned to be income ‘received™ vide 
sub-sec, (4) of S. 18. The dividend in- 
come including deduction, that is grossed 
up income, will be assessed as income Jf 
the shareholder and he will be given 
credit for the amount so deducted by the 
company, and paid over to the authority. 
It was accordingly pointed out that -n 
U. K. company pays tax ‘under S. 184 on 
its own liability and reimburses itself <o 
some extent by the tax deducted at stan~ 
dard rate from the dividend ‘paid <0 
shareholder and. the deduction so made 
would not be paid to treasury for and cn 
behalf of the shareholder. Therefore, 
Mr. Desai submitted that even if in- 
come-tax at standard rate is deducted 
from the dividend. paid by the compary: 
to the assessee, the dividend income n 
the hands of assessee is not assessed -ar-d 
‘charged to tax,. and it. could. not be sad 
that it is a doubly taxed income as 
envisaged by .S. 49-D. 

12. No specific provision was saintad 
out: to. us which would show that divider.d 


-C I-T., W. B. v. Clive Insurance Co. (D. A. Desai J:) [Prs: 10-13] S.C. 1293. - 


income in U. K. in the hands of the as- 
s@ssee.is exempt from payment of In- 
come-tax. < The company ‘is liable to pay 
income-tax on its profits and gains and 
Sec. 184 enables the company to deduct 


from the dividend. paid. out of prafits, tax 


at the standard rate for the year in which 
the amount payable becomes due, Divi- 
dends which represent the distribution of 
a taxed fund are, therefore, styled as 
franked income so far. as concerns any 
further taxation at the standard rate, i. e 
the rata. at which deduction has been 
made, The assumption underlying this 
Position is that-the dividend represents 
the residue of the total income -which has 
already been taxed in the hands of the 
company,, the fiction being that if tax 
was not paid by the company there would 
have been a higher dividend and, there- 
fore, the dividend income is already tax- 
ed. But this fiction led to a number of 
complications because the company-is an 
independent juristic person and the 
scheme of the Income-tax Actin U. K, 
does. not imply that the. Company pays 
tax on behalf of the member. To re- 
concile. ‘this ` position; way -back, Lord 
Phillimore in ‘Bradbury v. English Sew- 
ing Cotton Co. Ltd., (1923) 8 Tax Cas 481 
(HL) observed as under 3 - 


“Their ‘taxation’: would seem to be 
logical, but it would’ be destructive of 
joint stock company enterprise, so the 
Act of 1842 has, apparently, proceeded on 
the idea that for revenue purposes a joint 
stock company ‘should be treated as a 
large partnership, so that the : payment 
of income-tax by a company would dis- 
charge .the quasi-partners..The reason 
for their discharge - may be the avoid- 
ance of double taxation, or ta speak ac- 
curately, the avoidance of increased 
taxation. | But the law is not founded 
upon the introduction of some equitable 
principle .as modifying the statute; it is 
founded upon. the provisions of the sta 
tute itself: and the statute carries the 
analogy of a Partnership, further, for it 
contemplates - company . declaring a 
dividend. on the gross gains, and then on 
the face of the dividend warrant making 
a. proportionate deduction in respect of 
the, duty, so that the shareholder whose 
total income is so small that he is ex- 
empt from income-tax or pays at a lower 
rate, can.get the income-tax which has 
been deducted on the ae warrant 
returned to him”, 


13... It would supenr that € company for 
tax purpose : .being treated as a large 
partnership was not merely a fiction ` re- 
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sorted to, to reconcile the position of the 
dividend income in the hands of the 
shareholder- and the juristic ` personality 
of the joint stook company, but it “was 
traceable in the words of Lord Philli- 
more, to the statute itself, Mr. 
however, contended that this theory of 
company being itreated‘as a large partner- 
ship has been discarded and long since 
exploded in U. K. itself, and in this con- 
nection reliance was placed on. Commis- 
sioners of Inland-Revenue v. Cull, (1939) 
22 Tax Cas 603 at p. ‘636. where Lord 
Atkin observed as under: 


“My Lords, it is now clearly established 
that in the case of a limited ‘company the 
company itself is chargeable to’ tax on 
its profits, and that it pays tax in’ dis- 
charge of its own liability and not as 
agent for its shareholders. The latter 
are not chargeable with income-tax on 
dividends,.and they are not assessed in 
respect of them. The reason presumably 
is that the amount which is available to 
be distributed as dividend has already 
been diminished by tax on the company, 
and that it ‘is thought . inequitable to 
charge it -again.. At one time it was 
thought: that the company, in paying tax, 
paid- on behalf of the shareholder: but 
this theory is now exploded by decisions 
in this House, and the position of.the 
shareholders as to tax is as I have stated 
it’. 


14. Tees: în- Canadian Eagle Oil. 


Co. Litd..v. The King, (1947) 27 Tax Cas 
205 wherein: Lord Macmillan, after ob- 
serving-that this topic has been darken- 
ed rather’ than illumined- by a false 
analogy which it has been sought to 
draw with the case of the taxation of the 
income of United Kingdom companies 
and their shareholders, affirmed the ‘ob- 
servations of Lord Phillimore in Brad- 
bury’s case (1923-8 Tax Cas 481) (supra) 
and further observed that this system of 
treating the company:as a large partner- 
ship is highly artificial; but it is a dome- 
Stic expedient limited in its operation to 
U. K. In Cenlon Finance Co. Lid. v. 
Ellwood, (1962) 40 Tax Cas 176 at p. 205, 
Lord Reid in his speech, after referring 
to Bradbury’s case (supra) and two. other 
cases, observed that at one time it was 
thought that a company pays tax on’ be- 
a of or as agent for its shareholders, 
an 


been discarded. But as-late as 4th June 
1964. the House of Lords in E. S. Securi- 
ties. Ltd. v. Commissioners of Inland Re- 
venue, (1965) 41 Tax Cas 666 has re- 


Desai,- 


if that were. so, the ‘explanation 
would be obvious, but that idea has long 


. ALR. 


affirmed the earlier view which becomes 
abundantly clear from the speech of Vis- 
count Radcliffe: After quoting the rele- 
vant sentence from the speech of Lord 
Phillimore in Bradbury’s- case (supra), 
the noble Law Lord observed that this 
analysis of treating the company as a 
large partnership so that payment of in- 
come-tax: by a company would discharge 
the quasi-partners is now accepted as 
being correct and it remains essential to 
the application of the whole-system even 
though the connection between any parti- 
cular fund of profits and a dividend paid 
has now become in effect untraceable 
and the rule that the company recoups 
itself at the standard rate of tax that is 
current at the date of payment means 
that company and shareholder do not 
necessarily equate their respective posi- 
tions as completely as the theory. of the 
matter would require. Proceeding fur- 
ther, it was observed that if the dividends 
have borne tax in.the hands of the pay- 
ing company and if they were, therefore, 
frankeg income in the hands of the res- 
pondent ‘as receiving shareholder, the 
Revenue could not ènter them as receipt 
in its trading account for the purpose .of 
assessing it to tax on a separate taxable 
subject, that is the trading profit. It was - 

in terms said that to do ` so would be to 
SAS double taxation in its - most. 
obvious form. ‘There was some dispute 
whether this view is the majority view 
but having seen the opinions of. all Law 
Lords, we have no doubt about this and 
it is on this basis that the appeal of the 
appellant was allowed, 


`- 45° H, therefore, appears ` well estab- 
lished according to the statute law of 
U. K. and the interpretation put on it 
by the highest court in that country that 
the dividends which have borne tax in 
the hands of the paying company were 
treated as franked income in the hands 
of the assessee. In other words, it would 
mean that the income in the form of 
dividends has been subjected to tax. It 
is immaterial whether they were taxed 
in the hands of the assessee or not but 
they are deemed to have been taxed in 
the hands of the assessee in U. K. It 
would be advantageous to refer Simon’s 
Income-tax, 2nd Edn., Vol I, p. 307, where 
it is stated that it is a general principle 
of the Income-tax Acts in U. K. that as 
far as possible tax is charged at the 
point where the income first emerges 
from the source and this is so even if 
the person primarily in receipt of the 
income does not ultimately enjoy it but 
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pays it over or accounts for it to another 
who is the person beneficially entitled to 
it. In such cases:the person assessed has 
the right. to recoup himself, when making 
a payment of income to the person 
entitled thereto, by deducting. the tax 
appropriate to. that income, or by cred:-t- 
ing himself with the amount when ac- 


counting. The author includes dividend 


income as one such income.. 


16. It thus clearly emerges that divi- 
dends which are styled as franked in- 
come ‘have borne tax at the source and 
that is why they are not assessable for 
income-tax in the hands of the shar2- 
holder. 


17. Now, if thus ‘the dividends styled 
as franked income have been charged -o 
income-tax at the source, it would meen 
that it is the income in respect of which 
income-tax has been paid by’ deducticn 
or otherwise in. accordance with the- law 
in force in the country in which the in- 
come accrued, 
tax under the ‘Indian Income-tax Act, it 
obviously becomes a doubly taxed incoré 
and one of the requirements ‘of S. 49-D 
-would be satisfied. - i 


_ 18. It was contended on behalf of tke 
Revenue.. that S. 49-D should be inter- 
preted having regard to the scheme -of 
our Act and in harmony with other rele- 
vant provisions, and it ‘should notte 
interpreted by reference to English ste- 
tutes not in pari materia or decisions cÉ 
courts in England interpreting those st- 
tutes. It was pointed out that the course 
adopted in England in relation to divi 
dend income has. been described. zs 
anomalous. Undoubtédly, to be entitled 
to relief under S. 49-D, the requirements 
for’ eligibility therein prescribed must be 
satisfied by the assessee. One such re 
quirement is that income in respect : cf 
Which relief from - double * taxation is 
sought,-is the income in respect of whier 
he has paid incowtie-tax by deduction ar 
otherwise under the’ law in force in the 
country in which’ the income” accrued. 
‘While . examining the- question . whether 
the assessee has fulfilled this require- 
ment, it will have to be ascertained whet 
is the law bearing on income-tax in the 


country in which income has arisen ani. 


whether according to that law, the saji 
income has- suffered tax by deduction or 
otherwise again according -to the law in 
that country. According to the income- 
tax law in U. K. dividends represent. tha 
distribution of a taxed fund and are, 
therefore, styled as franked income, The 


C. L T., W. B. v. Clive Insurance Co. (Ð. A. Desai J.) 


foreign country and 


If ‘it is now charged to - 


[ers 15-19} S.C. 1295 


payment. of :tax by the company and 
deduction made at standard rate. from 
dividend distributed to shareholders, ope- 


rates in relief. of the. shareholders (vide 


Inland Revenue Commissioners v.. Blott; 


(1921) 2 AC 171 at p. 201). Such dividend 


income according - to the law of the 
country where it-has arisen is. deemed 


to have been subjected to tax. Viewed. 


from this angle the dividend income in 
the hands of shareholder is not charged 
to income-tax, 


19. It was, however, said that no 
relief could be granted to the assessee 
because-in order to. work out the mecha- 


_ nies of the relief it. would be necessary 


to. ascertain the rate at which the Indian 
income-tax ` will be payable on.the in- 
come in question and the rate of 
income-tax at which income-tax by 
deduction. or- otherwise is paid in. the 
then to ascertain 
which of the two is the lower one which 
can be allowed as a deduction from the 
tax payable under the Indian Income-tax 
Act in respect of such doubly taxed. in- 
come’ The contention ` is that in . England 
it being. optional with the company to 
deduct or not to deduct income-tax from 
the dividend paid by it from its profits 
after tax is paid by the company, it. 
would be impossible to ‘ascertain the rate 
at which the tax is paid in’ the foreign 
country in respect of such income. Now, 


the position, in U. K. with regard to. 
_ deduction of income-tax from the divi- 


dend distributed from ‘the profits of the 
company is clear,” inasmuch as the tax 
can be deducted only at the standard 
rate. The expression ‘income assessed in 
the foreign country’ would clearly, in 
the context in which it is used, mean 
subjected to tax in the foreign country. 
In order to ascertain whether the rate 
under the Indian Income-tax Act or the 
tate of tax in. the foreign country is 
lower, apart from any other considera- 
tion, the rate of tax, in U. K. in the 
context of ` dividend income is easily 


ascertainable inasmuch: as company can. 


deduct income-tax at standard rate only. 
Undoubtedly, where the assessee was 
also liable. to pay surtax in U.K. on the 
dividend income no complication would 
arise in working out the rate because 
surtax is . payable on dividend income. 
But in the present. case that difficulty 
does not arise as the ` assessee being a 
company, it was neither liable to. any 
surtax nor-~entitled to: any relief in U, Kz 
and, therefore, the -rate -of tax can be 
worked , out --with - certainty 
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with the provisions of para (iii) of the 
Explanation, The assessee thus on the 
interpretation put by us in respect of 
the dividend income has paid tax at the 
standard rate and that is the rate of tax 
of the foreign country for the purpose 
of para (iii) of the Explanation. 

20. Mr. Desai submitted that the 
expressions ‘paid’, ‘by deduction or 
otherwise’ and ‘rate of tax of the said 
country’ and the Explanation to S. 49-D 
clearly postulate that relief can be grant- 
ed under that section only in respect 
of the tax on income charged, assessed 
and actually paid by the assessee, to the 
Revenue of the foreign country. In other 
words, it was said that the income in 
the hands of the person who now claims 
relief against double taxation must _be 
assessed as his income” and income-tax 
must be paid by him to the Revenue of 
the foreign country or even if it is paid 
by the company in respect of dividend 
income it must be shown as agent of the 
shareholder collecting it on behalf of the 
shareholder and paying it to the Revenue 
of the foreign country on behalf of the 
shareholder. Some of the facets of this 
submission have already been examined 
and dealt with by us. The only question 
is whether the expression ‘assessed’ in 
para (iii) of the Explanation could mean 
assessed in the hands of the shareholder 
as his income. Once it is. accepted that 
the dividend represents franked income 
distributed out of profits and‘gains and 
not liable to further income-tax in the 
hands of member, it clearly transpires 
that for relief against double taxation it 
is the income which has been subjected 
to tax in the foreign country in ‘which it 
has arisen and irrespective of the fact 
that there is no provision comparable to 
S. 18 (5) of our Act in the Income-tax 
Act of U. K. yet the payment of tax by 
the company operates in relief of the 
shareholder and on that account alone 
the dividend income is not chargeable to 
tax in U. K. Therefore, it can be said 
with reasonable certainty that in respect 
of the dividend income of the assessee 
income-tax has been paid by. deduction 
or otherwise under the law in force in 
the country in which income has arisen. 
The principle of agency in payment by 
the company is worked out on the basis 
of company being treated as a large 
partnership so that its payment of tax 
is on behalf .of quasi partners. 


21. Thus, it clearly transpires that all 
the requirements of S,.49-D read’ with 
the Explanation have been satisfactorily 


- Prag Ice & Oil Mills v. Union of India 


` Ltd., 


A.L R. 


established by the assessee and, there- 
fore, the High Court rightly answered 
the question in the affirmative in favour 
of the assessee, 

Before we conclude, it may be pointed 
out that the Bombay High Court in Com- 
missioner of Income-tax v. Tata Sons Pvt. 
(1974-97 ITR 128) and the Gujarat 
High Court in Commissioner of Income 
tax v. Cotton Fabrics Ltd., (1976 Tax LR 
1002) have in terms followed the decision 
of the Calcutta High Court under appeal, 

22. This appeal accordingly fails and 
is dismissed with costs. 

Appeal dismissed, 
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M. H. BEG, C. T, Y. V. CHANDRA: 
CHUD, P. N. BHAGWATI, S. MURTAZA 
FAZAL ALI, P. N. SHINGHAL. JASWANT 
SINGH AND D. A. DESAI, Jj.” 

Writ Petn. Nos. 712, 715-739, 760-764. 
765-770, 779-780, 781-784, 838-855, 861-873 
& 874-892 of 1977. 


M/s. Prag Ice & Oil Mils and another 
ete. etc., Petitioners v. Union of India, Res- 
pondent, 

AND 


Writ Petn. Nos. 896- 898 & 899-901 of 
1977. 


Nav Bharat Oil Mills and another etc. etc., 
Petitioners v. Union of India, Respondent. 


Writ: Petn. Nos. 712, 715-789, 760-764, 
765-770;. 779-780. - 781-784, 838-855, 
861-8738 & 874-892, 896-898 & 899-901 of 
1977, D/- 21-2-1978 and 5-5-1978. 


(A) Constitution of India, Arts. 31-B, 14, 
19 (1) (© (g) — Mustard Oil (Price Control) 
Order 1977 issued on 30-9-77 under S. 3 of 
Essential Commodities Act — Validity — 
(Per majority, Beg, C. J. and Desai, J. con- 
tra) Though the Act gets protection of the 
Sth Schedule, not the Price Control Order 
issued under it — Order however does not 
offend Arts. 14 and 19 (1) (© (g) — (Essen 
tial Commodities Act (1955), S. 8). 

(Per majority; Beg. C, f, and . Desai, J. 
Contra). l 
“~ On a plain reading of Article 81-B the 
protective umbrella of the Ninth Schedule 
takes in its ever-widening wings only the 





€ (Note :— The judgments are printed in the 
order’in which they are given in the certified 
copy: ‘The first judgment is not, therefore. 
necessarily the majority judgment, — Ed.) . 
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not Orders and Notifications issued under 
those Acts and Regulations. The article af- 
fords protection to Acts and Regulations 
specified in the Ninth Schedule. Therefore, 
whenever a challenge to the  constitutiona- 
lity of a provision of law on the ground that 
it violates any of the fundamental rights 
conferred by Part JII is sought to be repel- 
led by the State on the plea that the law is 
placed in the Ninth Schedule, the narrow 
question to which one must address oneself 
is whether the impugned law is specified in 
that Schedule. It is no answer to say that 
though the particular law, as for example a 
Control Order, is not specified in the Ninth 
Schedule, the parent Act under . which the 
Order is issued is specified in that Schedule. 
Since the Essential Commodities Act of 1955 
has been placed in the Ninth Schedule none 
of its provisions, including Section 8 (1), is 
open to attack on the ground that it ever 
was or is inconsistent with or takes away or 
abridges any of the rights conferred by any 
provision of Part III of the Constitution. But 
there is no justification for extending the pro- 
tection of that immunity to an Order passed 
under Section 8 of the Act like the Mustard 
Oil (Price Control) Order. The upholding of 
laws by the application of the theory of 
derivative immunity is foreign to the scheme 
of our Constitution and accordingly Orders 
and Notifications issued under Acts and Re- 
gulations which are ‘specified in. the Ninth 
Schedule must meet the challenge that they 
offend against the provisions .of Part III of 
the Constitution. It is therefore open to. the 
petitioners to invoke the writ jurisdiction. of 
the Supreme Court for determination of the 
question whether the provisions of. the Price 
Control Order violate Articles 14, 19 (1) ($ 
and 19 (1) (g) of the Constitution. AIR 1975 
SC 1198 Rel. on. AIR 1961 SC 4 Over- 
ruled; AIR 1978 SC 2070 Distinguished. 
(Paras 44, 45) 


The Price Control Order cannot be held to 
offend Art. 14 on the ground that the im- 
pugned order treats the entire country as 
one unit regardless of regional variations relat- 
ing to factors like the cost of procurement 
of raw material and freight. There is no re- 
liable data to support the view that dealers 
in different regions can be said to be-so differ- 
ently situated in the context of and in rela- 
tion to the purpose for which the Price Con- 
trol Order is issued that one -common. price 
for dealers all over the country can rea- 
sonably be described as discriminatory as 
against. some of them. Fixation of different 
prices for different regions will frustrate the 


very object of the exercise that: an. essential’ 
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commodity should be made available to the 
consumer at a fair price. In the ultimate 
analysis, the mechanics of price fixation has 
necessarily to be left to the judgment of the 
executive and unless it is patent that there 
is hostile discrimination against a class of 
operators. the procedural basis of price fixa- 
tion has to be accepted in the generality of 
cases as valid. (Paras 49, 50) 


The Price Control Order is not violative 
of rights of the parties under Articles 19 (1) 
(£) and 19 (1) (g) of the Constitution. In the 
first place, it is impossible to determine in 
the Writ Petitions the accuracy of the peti- 
tioners’ case that they purchase mustard 
seed from month to month and from week 
to week as the crushing of the seed pro- 
gresses. If the prices of mustard seed pre- 
vailing during the relevant period were taken 
into account, it is difficult to accept that the 
price of Rs. 10/- per kilogram is so patently 
unreasonable as to be. violative ot the peti- 
tioners’ right to hold property or to do trade 
or business. Though patent injustice to the 
producer is not to be encouraged, a reason- 
able return on investment or a reasonable 
rate of profit is not the sine qua non ot the 
validity of action taken in furtherance of the 
powers conferred by Section 8 (1) and Sec- 
tion ‘8: (2) (c) of the Essential Commodities 
Act. The interest of the consumer has to be 
kept in the forefront and the prime considera- 
tion that an essential commodity ought 
to be made available to the common man at 
a fair price must rank in priority over every 
other consideration. Even in the absence of 
satisfactory proof of the extent of the profits 
made by the petitioners in past years the cir- 
cumstances that the petitioners may have to 
suffer a loss over a short period immediately 
following upon the promulgation of the Price 
Control Order will not render the Order 
constitutionally invalid. Case law discussed. 

(Paras 55, 58, 59) 


The. Price Control Order was promulgated 
by the Government in order to achieve the 
purpose set out in Section 8 (1) of the Essen- 


tial Commodities Act. The fact that a legis- 


lative remedy Or an administrative order 
passed in exercise of a statutory power is in- 
effective to mitigate an evil may show that 
it has failed to achieve its purpose. high- 
lighting thereby the paradox of reform, But 
that is the price to be paid for the trial-and- 
error inherent in legislative efforts to deal 
with obstinate social issues.. Therefore, by 
fixing a fair price for mustard oil it cannot 
be said that the Government has committed 
a veiled and subtle trespass - upon private 
rights: or upon a legislative ‘field which is not. 
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open to them tc occupy. The Parliament 
having entrusted the fixation of. prices to the 
expert judgment of the Government, it 
would be wrong for the Supreme Court to 
examine each and every minute detail per- 
taining to the Governmental decision. The 
impugned Price Control Order is. therefore, 
valid. (Paras 68, 69) 


Per Beg C. J. and Desai J: 

The Essential Commodities Act was placed 
in 1976 in the 9th Schedule of the Constitu- 
tion. The result of placing it there by a 
constitutional amendment is that Section 3 of 
the Act became free from any limitations 
based on the provisions of Part IJI of the 
Constitution. Article 31-B protects only Acts 
and Regulations specified in the Ninth Sche- 
dule from the vice of invalidity for inconsis- 


tency with provisions of Part III of the Con- ` 


stitution but not anything done or to be 
done in future under any of the provisions 
of any Act so specified, such as an order 
passed under Section 8 of the Act. If Orders 
passed under Section 3 of the Act also get a 
protection it would be what may be describ- 
ed as a “derivative” protection so long as 
the Orders are covered by Section 3 of the 
Act. It is available only so long as and be- 
cause the source of their authority — Sec- 
tion ‘8 of the Act ~— is protected by the 
Ninth Schedule. Orders purporting to be 
made under Section 3 of the Act must, how- 
ever, satisfy the tests found in Section 3 it- 
self in every case. They can never escape 
the basic tests whether Section 3, the source 
of their authority. is protected by the Ninth 
Schedule or not. The further tests imported 
by Articles 14 and 19 of the Constitution into 
Section 3 could be applied to these orders 
only so Icng as these added tests are attach- 
ed to or can be read into Section 8 of the 
Act, but not after they have been deliberate- 
ly delinked or removed from Section 38, it 
one may so describe the effect of the inclu- 
sion of the Act in the Ninth Schedule. Sec- 
tion 3, sub.-s. (1) of the Act provides for 
delegation of powers to the Central Govern- 
ment in order that it may carry out certain 


purposes by framing appropriate schemes and . 


evolving policies which may meet the pur- 
poses of the Act. These schemes and poli- 
cies to serve the stated purposes may differ 
as regards the nature of means adopted and 
even in the particular objectives sought at 
particular times to accord with changing cir- 
cumstances. Orders passed under Section 3 
of the Act, in pursuance of such schemes or 
policies, do not become parts of the Act tor 
the purposes of the Ninth Schedule of the 
Constitution. The Mustard Oil (Price Con- 
trol) Order 1977 passed on 30-9-77 by Cen- 
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tral Govt. enjoys what may be called a deri- 
vative protection. All that has to be shown 
by the Central Government is that it talls 
within the empowering. provision of S. 8 of 
the Act. No further test, based on funda- 
mental rights in Chapter II of the Constitu- 
tion, can be applied to it in such a case. All 
the tests of validity of the impugned price 
control or fixation order are to be found in 
Section 3 of the Act. The most important ob- 
jective fact in fixing the price of mustard 
oil, which is consumed generally by large 
masses of people of limited means, is the 
paying capacity of the average purchaser Or 
consumer. There is no obligation here to fix 
the price in such a way as to ensure reason- 
able profits to the producer or manutacturer. 
When fair and reasonable profits to the pro- 
ducers could be an important consideration, 
a price fixed at Rs. 10/- per kg., as a part of 
an attempt to break the vicious intlationary 
circle, is not at all an unreasonable step. So 
long as the action taken is not so patently 
unjust and unreasonable as to lead to the 
irresistible conclusion that it could not fall 
within S. 8 (1) of the Act it cannot be set 
aside or declared invalid. Judged by this 
test the Order of 30th September 1977, fell 
within the purview of S. 3 of the Act and 
it has served its purposes. 

_ (Paras 10, 11, 16, 17, 18, 19, 20, 25, 39) 


Anno : AIR Comm. Const. of India, 
Art. 31-B N 1; AIR Man. Essential Commo- 
dities Act, S. 3 N. 2, 


(B) Constitution of India, Art. 302 — 
“Impose such restrictions” — Meaning of — 
Order under S. 3 of Essential Commodities 
Act — Validity. 

(Per Beg C. J. and Desai J.) 


Although, Article 302 does not speak of 
“reasonable” restrictions, yet, it is evident 
that restrictions contemplated by it must 
bear a reasonable nexus with the need to 
serve “public interest”. If the tests of Sec 
tion 3 of the Essential Commodities Act are 
satisfied by an Order, it could not fail to 
serve public interest. (Para 9) 

Anno: AIR Comm. Const. of India, 
Art. 302, Notes 1 and 3. 


Cases Referred: Chronological 
AIR 1975 SC 460 : (1975) 1 SCR 956 


Paras 
35, 
50, 60 
ATR 1975 SC 1146 : (1975) 2 SCR 774 59 
AIR 1975 SC 1193 : (1975) 3 SCR 885 18, 


48 

AIR 1974 SC 366 : (1974) 2 SCR 398 38. 
: | 34, 38, 62 
AIR 1974 SC ‘1800 : (1974) 8 SCR 760: 
1974 Lab IC 84l 49 


1978 Prag Ice & Oil Mills v. Union 
AIR 1978 SC 587 : (1973) 2 SCR 860 (23, 
34 

AIR 1973 SC 734 34 
AIR 1973 SC 2070 : 1971 Supp SCR 719 
19, 46, 47 

AIR 1972 SC 1690 34, 65, 59 
AIR 1970 SC 129 : (1970) 1 SCR 400 57 


(1968) 20 L Ed 2d 812 : 390 US 747, Per- 
mian Basin Area Rate Cases 39, 39 
AIR 1961 SC 4: (1961) 1 SCR 841 46 
AIR 1960 SC 480 : (1960) 2 SCR 875 »57 
AIR 1954 SC 465 : (1955) 1 SCR 3838C: 
1954 Cri LJ 1322 12 
AIR 1953 SC 375 : 1954 SCR 1 68 
(1951) 96 L Ed 919 : 848 US 250, Joseph 
Beauharnais v. People of the State >f 
Illinois 68 
(1950) 94 L Ed 381 : 888 US 604, Secre- 
tary of Agriculture v. Central Roig Re- 
fining Co. E3 
(1933) 291 US 502 : 78 L Ed 940, Leo 
Nebbia v. People of the State of New 
York 39, 67 
(1913) 57 Law ed 730 : 228 US 61, Meb- 
polis Thater Co. v. City of Chicago 89 
Mr. A. K. Sen, Sr. Advocate (in W. P. 
712), Mr. V. M. Tarkunde. Sr. Advocate (n 
W. P. 715 to 739), Mr. J. L. Nain, Sr. Ad- 
vocate (in W. P. 861-892), (Mr. P. P. June. 
Advocate with them) (in W. P. Nos. 712, 
715-739, 874-892, and 861-873/77) Mr. 
D. Goburdhan, Advocate (in W. P. NG. 
760-64 and 765-770/77); Mr. A. K. Sen &. 
Advocate (in W. P. 779-780), Mr. S. B. Saa- 
yal. Sr. Advocate (M/s. Ajit K. Mittar, ard 
P. K. Mukherjee, Advocates with them) (n 
W. P. No. 779-780/77), M/s. D. P. Mukher- 
jee and A. K. Ganguli, Advocates (in W. 2. 
Nos. 781-784/77) and Mr. S. S. Ray, Sr. Ad- 
vocate (M/s. A. K. Punja and H. K. Put, 
Advocates with him), (in W. P. Nos. 833- 
855/77), for Petitioners; Mr. S. N. Kackæ. 
Sol. Genl. (W. P. Nos. 712 and 888), Mer. 
R. P. Bhatt, Sr. Advocate (in W. P. 861) (Mr 
E. C. Agarwala and Mr. Girish Chandra, Ad- 
vocates with them), for Respondent; Mr. L. 
N. Sinha, Sr. Advocate (Mr. U. P. Singa. 
Advocate with him), for Respondent — Stare 
of Bihar in W. P. Nos. 765-770, 781-784/77, 
Mr. A. P. Chatterjee and Mrs. Mukti Maitra 
Sr. Advocates. (Mr. G. S. Chatterjee, Ad- 
vocate with them), for Respondent — Staie 
of West Bengal. 
JUDGMENTS OF THE COURT WERE 
DELIVERED BY 
BEG, C. J. (for self and On behalf of D. 
A. Desai J. on 21-2-1978) :— The ninety-ore 
writ petitions before us for delivery of our 
reasons in support of our order dated 23 Nov. 
1977 dismissing them, raised a common ques- 
tion of the validity of an order (hereinafter 
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‘the Control Order’), passed 
on 80th September, 1977, by the Ministry 
of Civil Supplies and Co-operation of the 
Government of India, which runs as follows: 
“ORDER 

New Delhi, the 80th September, 1977. 
S. O. WHEREAS the Central Government 
is of opinion that it is necessary and expedient 
so to do for securing equitable distribution 
and availability at fair prices, of mustard oil; 

NOW, THEREFORE, in exercise of the 
powers conferred by S. 8 of the Essentiai 
Commodities Act. 1955 (10 of 1955), the 
Central Government hereby makes the fol- 
lowing orders namely; 

l. Short title, extent and commencement. — 
(1) This order may be called the Mustard 
Oil (Price Control) Order, 1977. 

(2) It extends to the whole of India. 

(3) It shall come into force at once. 

2. Definition:— In this Order, “dealer” 
means a persOn engaged in the business of 
the purchase, sale or storage for sale of mus- 
tard oil. 

3. Price at which a dealer may sell. No 
dealer shall. either by himself or by any 
person on his’ behalf, sell or offer to sell any 
mustard oil at a retail price exceeding 
Rupees 10/- per kilogram, exclusive of the 
cost of container but inclusive of taxes. 

Sd/- 
(T. Balakrishnan), 
- Joint Secretary to the Govt. of 
India 
(File No. 26 (16)/77-ECR)” 

2. The Control Order was passed in ex- 
ercise of the powers conferred upon the 
Central Government by S. 3 of the Essentia! 
Commodities Act, 1955 (hereinatter referred 
to as ‘the Act’). This provision lays down: 

“S. 3 (1) If the Central Government is ot 
opinion that it is necessary or expedient so 
to do for maintaining or increasing supplies 
of any essential commodity or tor securing 
their equitable distribution and availability 
at fair prices, or for securing any essentia! 
commodity for the defence of India or the 
efficient conduct of military operations it 
may, by order, provide for regulating or 
prohibiting the production, supply and dis- 
tribution thereof and trade and commerce 
therein. 

(2) Without prejudice to the E oi 
the powers conferred by sub-section (1), 
order made thereunder may provide. 

(a) xxx XXX XX 

(b) xx _XXX XXX 

(c) for controlling the price at which any 
essential commodity may be bought or sold: 

(d) for regulating by licences, permits or 
otherwise~the storage, transport, distribution, 


referred to as 
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disposal, acquisition, use or consumption of, 


any essential commodity; 

(e) for prohibiting the withholding from 
sale of any essential commodity ordinarily 
kept for sale; 

(f) for requiring any person holding in 
stock, or engaged in the production, or in 
the business of buying or selling, of any es- 
sential commodity”, 


(a) to sell the whole or a specified part 
of the quantity held in stock or produced or 
received by him, or 


(b) in the case of any such commodity 
which is likely to be produced or received 
by him, to sell the whole or a specified part 
of such commodity when produced or receiv- 
ed by him, 
to the Central Government. or a State Gov- 
ernment or an officer or agent of such Gov- 
ernment or to a Corporation owned or con- 
trolled by such Government or to such other 
person or class of persons and in such cir- 
cumstances as may be specified in the 
matter. 


Explanation 1. — An order made under this 
clause in relation to foodgrains, edible oil- 
seeds or edible oils, may, having. regard to 
the estimated production, in the concerned 
area, of such foodgrains,: edible oilseeds and 
edible oils, fix the quantity to be sold by 
the producers in such area and may also fix, 
or provide for the fixation of, such quantity 
on a graded basis, having regard to the ag- 
gregate of the area held by, or under the 
cultivation of, the producers. 


‘Explanation 2. —— For the purpose of this 
clause, “production” with its grammatical 
variations and cognate expressions. includes 
manufacture of edible oils and sugar;” 

We are not concerned here with other pro- 
visions of Section 3 (2). - 

3. Section 3 (8), which will þe reat 
for the purposes of interpretation, runs as 
follows: j 

“3 (8) Where any person sells any essen- 
tial commodity in. compliance with an order 
made with reference to cl. (f) of sub-sec. (2), 
there shall be paid to him the price ‘therefor 
as hereinafter orovided:— 

(a) Where the price can, consistently with 
the controlled price, if any, fixed under this 
section, be agreed upon, the agreed price; 

(b) where no such agreement can be 
reached, the price calculated with reference 
to the controlled price, if any; 

(c) Where neither Cl. (a) nor Cl. (b) ap- 
plies, the price calculated at the market rate 
prevailing in the locality at the date of sale.” 
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Again, sub-section {8-A) lays down: 

“(3A) (i) If the Central Government is of 
opinion that it is necessary so to do for con- 
trolling the rise in prices, or preventing the 
hoarding, of any foodstuff in any locality, it 
may, by notification in the Official Gazette, 
direct that notwithstanding anything con- 
tained in sub-section (3), the price at which 
the foodstuff shall be sold in the locality in 
compliance with an order made with reter- 
ence to Cl. (f) of sub-section (2) shall be 
regulated in accordance with the provisions 
of this sub-section. 

(ii) Any notification issued under this sub- 
section shall remain in force for such period 
not exceeding three months as may be spe- 
cified in the notification. 

(iii) Where, after the issue of a notitica- 
tion under this sub-section, any person sells 
foodstuff of the kind specified therein and in 
the locality so-specified, in compliance with 
an order made with reference to Cl. (f) of 
sub-section (2), there shall be paid to the 
seller as the price therefor— 

(a) where the price can, consistently with 
the controlled price of the foodstuff, if any, 
fixed under this section, be agreed upon, 
the agreed price; 

(b) where no such agreement can be 
reached, ‘the price calculated with reference 
to the controlled price, if any; 

(c) where neither clause (a) nor cl. (b) 
applies, the price calculated with reference 
to the average market rate prevailing in the 
locality during the period of three months 
immediately preceding the date of the noti- 
fication. 

(iv) For the purpose of sub-cl. (c) of 
CL (iii), the average market rate prevailing 
in the locality shall be determined by an 
officer authorised by the Central Government 
in this behalf, with reference to the prevail- 
ing market rates for which published figures 
are available in respect of that locality or 
of a neighbouring locality, and the average 
market rate so determined shall be final and 
shall not be called in question in any court.” 

4, Additional ‘sub-sections (3B) and (8C) 
will also require consideration in order to ar- 
rive at the correct meaning of Section 8 (2). 
They read as follows:— 

“(8B) Where -any person is dg erie by 
an order made with reference to L ® of 
sub-sec. (2), to sell to the Central Govern- 
ment or a State Government or to an officer 
or agent of such Government or to a Cor- 
poration ownéd or controlled by such Gov- 
ernment, any grade or variety of foodgrains, 
edible oilseeds or edible oils in relation to 
which no notification has been issued under 
sub-section (8A), or-such notification: having 
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been issued has ceased to. be in force, there 
shall be paid to the person concerned not- 
withstanding anything to the contrary con- 
tained in sub-section (8), an amount equal to 
the procurement price of such foodgrains, 
edible oilseeds or edible oils, as the case 
may be specified by the State Government, 
with the previous approval of the Central 
Government having regard to— 

(a) the controlled price, if any, fixed under 
this section or by or under any other law for 
the time being in force for such grade or 
variety of moderns edible oilseeds or edi- 
ble oils; 

(b) the general crop prospects; 

(c) the need for making “such grade or 
variety of foodgrains, edible oilseeds or edi- 
ble oils available at reasonable prices to the 
consumers, particularly the vulnerable sec- 
tion of the consumers; and 

(d) the recommendations, if any, of the 
agricultural prices commission with regard 
to the price of the concerned grade or ‘variety 
of foodgrains, edible oilseeds or edible oils. 


(3C) Where any producer is required by 
an order made with reference to clause (f) 
of sub-section (2) to sell any kind of sugar 
(whether to the Central Government or a 
State Government or to an officer or agent 
of such Government or to any Other person 
or class of persons) and either no notifica- 
tion in respect of such sugar has been issued 
under sub-section (8A) or any such notifica- 
tion, having been issued, has ceased to re- 
main in force by efflux of time, then, not- 
withstanding anything contained in sub-sec- 


tion (8), there shall be paid to that producer ` 


an amount: therefor which shall be calculat- 
ed with reference to such price of sugar as 
the Central Government may, by order, de- 
termine, having regard to— 

(a) the minimum price, if any, ‘fixed for 
sugarcane by the Central Government under 
this section; 

(b) the manufacturing cost of sugars 

(c) the duty or tax, if any, paid or payable 
thereon; and `- > 

' (d) the securing wa a reasonable return on 
the capital employed: in the business -of 
manufacturing sugar, 
and different prices may be determined from 
time to time for different areas or for dif 
ferent factories or for different kinds of sugar. 

Explanation :—- For the purposes of this 

sub-section, “producer” means a person 
carrying on the. business of manutacturing 
sugar.” 

' §& It is necessary to oe other clauses 
of S. 3 also in one’s mind to get a true pic- 
ture .of. the statutory context of the power 
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of price control. The drastic measures which 
the Central. Government may adopt, extend- 
ing to virtually taking over of management 
of appointing Authorised Controllers of par- 
ticular undertakings, so as to carry out the 
objects stated in S. 3 (1) of the Act, and the 
mechanism of control visualised to ensure 
due and proper. exercise of the statutory 
powers are also very significant. The provi- 
sions containing these are: : 

“3 (4) If the Central Government is of 
opinion that it is necessary so'to do for main- 
taining or increasing the production and sup- 
ply of an essential commodity, it may, by 
order, authorise any person (hereinafter re- 
ferred to as an authorized controller) to ex- 
ercise, with respect to the whole or any part 
of any such undertaking engaged in the pro- 
duction and supply of the commodity as may 
be specified in the order ‘such functions of 
control as may be provided therein and so 
long as such order is in-force with respect 
to any undertaking or part thereot— 

(a) the authorized controller shall exer- 
cise his functions in accordance with any in- 
structions given to him by the Central Gov- 
ernment, so, however, that he shall not have 
any power to give any direction inconsistent 
with the provisions of any enactment or any 
instrument determining the functions of the 
persons in charge of the management of the 
undertaking, except in so far as may be spe- 
cifically provided by the order; and 


(b) the undertaking or part shall be- carried 
on in accordance with any. directions given 
by the authorized controller under the pro- 
visions of the order, and any person having 
any functions of management in relation to 
the undertaking or part shall comply with 
any such directions. 

- 8(5) An order made nates this 
shall,— 

(a) in the case of an order of a’ general 
nature or affecting a class of persons, be 
notified in the Official Gazette; and 

(b) in the case of an ‘order directed to a 
specified individual be served on such indi- 
vidual— 

(i) by’ delivering or tendering 
individual. or ` 

(ii) if it- cannot be so delivered or tender- 


section 


it to that 


ed, by affixing ‘it on the outer door or some 


other conspicuous part of the premises in 
which that individual. lives, and a written re- 
port thereof shall be prepared and witnessed 
by two persons. living in the neighbourhood. 

3(6) Every order made under this section 
by the Central Government or by any offi- 
cer or authority of the Central Government 
shall be laid before both Houses of Parlia- 
ment, as soon as may be, after it is made.” 
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6. It has also to be remembered that if 
the mechanism of price control of some es- 
sential commodities fails, there is under our 
Constitution, with its socialistic orientation 
and objectives, the provision in Art. 19 (6) 
(ii) for “the carrying on by the State, or by a 
corporation owned or controlled by the State, 
of any trade, business, industry or service, 
whether to the exclusion, complete or partial, 
of citizens or otherwise.” 


7. The petitioners assail the contro! order 
on four grounds: firstly, that it violates the 
fundamental rights of the petitioners to pro- 
perty under Art. 19 (1) (f) and to carry on 
their trade and business. guaranteed by Arti- 
cle 19 (1) (g) of the Constitution; secondly, 
that the petitioners are denied the benefits 
of Art. 14 of the Constitution; thirdly, that 
the order is hit by Art. 301 of the Constitu- 
tion; and, fourthly, that the Central Order 
is Outside the scope of Section 3 of the Act. 


8. We need not consider Art. 801 of the 
Constitution as the petitions do not, beyond 
citing the provision, set out any facts to show 
how this Article is involved. This Article is 
meant for protecting inter-State as well as 
intra-State “freedom of trade, commerce, and 
intercourse.” But, Art. 802 provides: 


“Parliament may by law impose such res- 
trictions on the freedom of. trade, commerce 
or intercourse between one State and an- 
other or within any part of the territory of 
India as may be required in the public in- 
terest.” l 


9. Although, Art. 802 does not speak of 
“reasonable” restrictions, yet, it is evident 
that restrictions contemplated by it must 
bear a reasonable nexus with the need to 
serve “public interest”. If the tests of Sec- 
tion 3 of the Act are satistied by an Order, 
it could not fail to serve public interest. 
Hence, from this point of view also it is 
enough if we consider whether the Control 
Order falls within S. 8 of the Act. It was 
evidently for this reason that, beyond men- 
tioning Art. 801, counsel for the petitioners 
did not, quite rightly, advance much argu- 
ment to show how Art. 801 is involved here. 
We will, therefore, not consider it any more 
here. 


10. It was, however, vehemently urged 
on behalf of the petitioners that the Control 
Order is assailable for violating Arts, 14 and 
19 (1) (f) and (g) despite the fact that the 
Act itself was placed in 1976 in the 9th 
Schedule of the Constitution. The result of 
placing it there by a constitutional amend- 
ment is that $. 8 of the Act became free 
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from any limitations based on the provisions 
of Part III of the Constitution. Article 31B, 
providing for a removal of the protection 
to fundamental rights given by Part III ot 
our Constitution, lays down: 

“31B. Validation of certain Acts and Re- 
gulations.—. Without prejudice to the gene- 
rality of the provisions contained in Art. 31-A 
none of the Acts and Regulations specified in 
the Ninth Schedule nor any of the provisions 
thereof shall be deemed to be void, or ever 
to have become void, on the ground that 
such Act, Regulation or provision is incon- 
sistent with, or takes away or abridges any 
of the rights conferred by, any provisions 
of this part, and notwithstanding any judg- 
ment, decree or order of any court or tii- 
bunal to the contrary, each of the said Acts 
and Regulations shall, subject to the power 
of any competent Legislature to repeal or 
amend it, continue in force.” 


Il. It is evident that Art. 31B protects 
only Acts and Regulations specified in the 
Ninth Schedule from the vice of invalidity 
for inconsistency with provisions of Part III 
of the Constitution but not anything done 
or to be done in future under any of the 
provisions of any Act so specified, such as 
an order passed under S. 3 of the Act. 


12. If Section 8 of the Act, which was 
held in Hari Shankar Bagla v. State oł 
Madhya Pradesh (1955) 1 SCR 880 : (AIR 
1954 SC 465) to pass the tests of validity 
imposed by Arts. 14 and 19 (1) (£ and (g), 
read with Art. 19 (5) and (6), a Control 
Order passed under S. 8 would also be re- 
quired to pass these tests as its scope could 
not be wider than that of the provision 
which authorises its promulgation. A delegat- 
ed or derivative power could not rise higher 
or travel beyond the source of that power 
from which it derives its authority and force. 
If Bagla’s case (supra) is good law (no party 
has questioned its correctness) Arts. 14 and 
19 (1) (f) and (g) could be deemed to be, 
if one may so put it, “written into” S. 3 ot 
the Act itself. They would control the scope 
of orders which could be passed under it. 
That is. undoubtedly, the way in which 
guarantees of fundamental rights could and 
should function if the Act containing Sec- 
tion 8 itself had not been placed in the 
Ninth Schedule so as to take away the guar- 
antees of fundamental rights from the sub- 
stance of it. 


18. The question of interpretation before 
us is: What is the effect of putting the Act 
in the Ninth Schedule upon Control Orders 
passed under Section 3 of the Act? The 
answer to this question must necessarily de- 
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pend upon the effect of such a change: of 
the legal position upon the provisions. of 
S. 3 itself which authorise control ordezs 
passed under it. If the effect was to widen 
the orbit of S. 3 of the Act or to remove 
the limitations put by Arts. 14 and 19 upca 
the exercise of powers under it, the logical 
and natural result would be to enlarge also 
the scope or sweep of the Orders passed 
under it. But, if it has no such effect upcn 
S. 3 of the Act itself. Orders passed und2r 
it would continue to be subject to provisions 
of S. 3 of the Act as controlled by Arts. 14 
and 19 of our Constitution so that they w.ll 
have to satisfy what may be.described as a 
“dual test”: firstly, that of provisions of Ses- 
tion 3 of the Act itself; and, secondly, that 
of provisions of Chap. III of the Constitution 
containing fundamental rights. 


` 14. Learned Counsel for the petitioners 
suggested that the placing of the Act in the 
Ninth Schedule protected only the grant 3f 
powers under S. 3 of the Act but not their 
exercise. Article 31B, no doubt, speaks f 
specified” Acts and Regulations, But, it 
makes no distinction whatsoever between any 
grants of powers and their exercise. Powers 
are granted or conferred so as to be exercised 
and not to be kept in cold storage tor pur- 
poses of some kind of display only as though 
they were exhibits in a show case not meant 


_for actual use. The whole object of a protez- 


tion conferred upon powers meant for actual 
use is to protect their use against attacks upcn 
their validity based upon provisions əf 
Part III. If this be the correct position, it 
would, quite naturally and logically, follow 
that their use is what is really protected. 


15. In practice, it is the exercise of power 
which is generally assailed and not the meze 
conferment of it which raises the somewhat 
different question of legislative competence. 
Indeed, the Ninth Schedule does not provice 
any protection at all against attacks based 
upon either the vice of excessive delegaticn 
or want of legislative competence detects 
which could be said to vitiate the grant of 
powers despite their place in the Ninth Sch>- 
dule. But, questions of conflict with funda- 
mental rights and of transgression of legit-. 
mate or reasonable limits upon their exer- 
cise arise when citizens complain of un- 
reasonable impediments to the exercise of 
their fundamental rights. The distinction b>- 
' tween protection to a mere grant of powers 
and to their exercise, therefore. seems speci- 
ous in the context of the protection.. It can- 
not explain why, if S. 3-is protected by the 


Ninth Schedule, the exercise of power grant- 
ed by it, which manifests itself in control. 
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orders. is not’ protected. It would be so pro- 
tected, if at all, not because the Orders to 
be made in future, as such, are protected, 
but because the power actually conterred and 
found in existence in S. 3 is protected. The 
protection is given to a power which is spe- 
cified and in existence which has to be used 
for certain purposes and not to what may be 
specified in future. 


16. If orders passed under S. 3 of the 
Act also get a protection it would be what 
may be described as a “derivative” protec- 
tion so long as the Orders are covered by 
Section 8 of the Act. It is available only so 
long as and because the source ot their au- 
thority — Section 3 of the Act — is protect- 
ed by the Ninth Schedule. Orders purporting 
to be mare under S. 3 of the Act must, how- 
ever, satisfy the tests found in S. 3 itself 
in every case, They can never escape the 
basic tests whether S. 3, the source of their 
authority, is protected by the Ninth Sehe- 
dule or not. The further tests imported by 
Arts. 14 and 19 of the Constitution into Sec- 
tion 3 could be applied to these orders only 
so long as these added tests are attached to 
or can be read into S. 3 of the Act, but not 
after they have been deliberately delinked 
or removed from S. 8, if one may so describe 
the effect of the inclusion of the Act in the 
Ninth Schedule. 


17. The Solicitor-General contended that. 
S. .3 of the Act constituted what he describ- 
ed as “skeleton” legislation,- over which the 
exercise of powers given by S. 8 built, so 
to say, a body of “flesh and blood”. The term 
“skeleton” legislation is used sometimes for 
denoting the broad outlines of a particular 
scheme found in an Act of which details are 
to be filled in later by administrative orders 
of experts. It is doubtful whether the Essen- 
tial Commodities Act, 1955, could be spoken 
of as a piece of “skeleton” legislation. Sec- 
tion 3, sub-section (1) of the Act provides for 
delegation of powers to the Central Govern- 
ment in order that it may carry out certain 
purposes by framing appropriate schemes and 
evolving policies which may meet the pur- 
poses of the Act. These schemes and policies 
to serve the stated purposes may differ as 
regards- the nature of means adopted and 
even. in the particular objectives sought at 
particular times.to accord with changing cir- 
cumstances, 


‘18. Orders passed ules S. 8 of the Act, 
in ‘pursuance of such schemes or policies, do 
not become parts of the Act for the pur- 
poses of the Ninth Schedule of the Constitu- 
tion. On the strength of the views expressed 
by this Court in: Godavari Sugar Mills Ltd. 
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v. S. B. Kamble, (1975) 8 SCR 885: (AIR 
1975 SC 1198) with which we respecttully 
agree, the most one can say is that orders 
passed under the Act, before its. inclusion in 
the Ninth Schedule, could also be said to be 
. [protected directly by the Ninth Schedule it 
mentioned there. But, there could be no in- 
dependent and direct protection ot this Sche- 
dule conferred upon orders passed under the 
Act before us just as none could be given 
to either the amendments of an Act or to 
regulations passed under the Act which were 


considered in Godavari Sugar Mills case 
(supra), 
18A. As already indicated above, the 


impugned control order is assailed mainly on 
the ground that it violates Articles 14 and 
19 (1) () and (g) of the Constitution. It is 
alleged that the manufacturers of oil having 
invested a great deal of capital in mustard 
oil manufacturing industry and having pur- 
chased oil seeds at higher rates than those 
which have entered into the calculation ot 
the Government in fixing the price of mus- 
tard oil for the consumer cannot be made to 
sell oil, into which mustard seed is convert- 
ed, at prices below those at which they could 
themselves produce oil. It is submitted that 
to require them to do so amounts to con- 
fiscation of property contrary to law as well 
as a restriction upon the right guaranteed 
by Art. 19 (1) ‘g) of the Constitution upon 
them to carry on an industry or business 
free from unreasonable restrictions. Valid res- 
trictions, it is submitted, can only be reason- 
able and in the interests of the general pub- 
lic. It was suggested that the protection ot 
Art. 31 (1) against deprivation of property 
contrary to law was also involved here. The 
main question to be decided, therefore, is 
whether Part III of the Constitution is avail- 
able at all to test the validity of the impugn- 
ed control order. 

19. In Latafat Ali Khan v. State of U. P.. 
1971 Supp SCR 719 : (AIR 1978 SC 2070) 
a Constitution Bench of this Court decided 
such a question quite rightly in our ales 
as follows (at p. 720) (of Supp SCR) : (at 
p. 2071 of ATR): 

“It seems to us that if a statutory rule is 
within the powers conferred by a section of 
a statute protected by Art. 31B, it is diffi- 
cult to say that the rule must further be 
scrutinised under Arts. 14, 19 etc. Rule 4 
(4) seems to us to be a rule which does not 
go beyond the powers conferred under Sec- 
tion 6 (xvii), read with Section 44 of the 
Act. At any rate, S, 6 (xvii) and R. 4 (4) 
are part of a scheme of land reform in U. P. 
and would -be protected from attack under 
- Art. 31A of the Constitution.” ; 
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In that case, the rule made under the provi- 
sions of the Imposition of Ceiling on Land 
Holdings Act, 1960 of U. P. was under attack 
The section under which the rule was made 
enjoyed the protection of both Arts. 81A and 
31B of the Constitution. Hence, it was held 
that the rule was not to be questioned if it 
fell within the empowering provision of the 
Act. The position before us is very similar. 
The control order passed under S. 8 of the 
provisions of the Act before us, included in 
the Ninth schedule, is assailed on the ground 
that, although S. 8 of the Act may be pro- 
tected by the 9th Schedule of the Act, yet, 
an order passed under this provision is not 
so protected. Although, we agree that the, 
impugned order is not protected for this. 
reason, yet, if the section under which it 
was passed is protected from any attack based! 
on the provisions of Part III of the -Con- 
stitution, the only question which survives 
is whether the control order is covered by 
the protected empowering provision. If it 
falls outside the empowering provision it 
would be invalid in any case. If it falls within 
the empowering provision but could be found 
to be struck by the provisions of Art. 19 (1) (f) 
and (g) of the Constitution, an attack on the 
control order, by reason of Article 19 (1) (f) 
or íg) would be really one against the em-| 
powering provision itself which is protected. 
The control order, therefore, enjoys what 
may be called a derivative protection. All 
that has to be shown by the Central Govern- 
ment is that it falls within the empowering 
provision. No further test, based on funda- 
mental rights in Chapter HI of the Constitu- 
tion, can be applied to it in such a case. 


20. All the tests of validity of the im- 
pugned price control or fixation order are, 
therefore, to be found in S. 8 of the Act. 
S. 3 makes necessity or expediency of a con- 
trol order for the purpose of maintaining or 
increasing supplies of an Essential Commo- 
dity or for securing its equitable distribution 
at fair prices the criteria of validity. It is 
evident that arn assessment of either the ex- 
pediency or necessity of a measure, in the 
light of all the facts-and circumstances which 
have a bearing on the subjects of price fixa- 
tion, is essentially a subjective matter. It is 
true that objective criteria may enter into 
determinations of particular selling prices of 
each kilogram of mustard oil at various 
times. But, there is no obligation here to fix 
the price in such a way as to ensure reason- 
able profits to the producer or manutacturer. 
It has also to be remembered that the. object 
is. to secure equitable distribution and avail- - 
ability at fair prices so that it is the interest ` 


1978 


of the consumer and not of the producer 
which is the determining factor in applying 
any objective tests at any particular time. 
Hence, the most important objective fact in 
fixing the price of mustard oil, which is con- 
sumed generally by large masses ot. people 
of limited means. is the paying capacity of 
the average purchaser or consumer. 


21. Statistics of rise in prices of mustard 
oil throughout the country indicated a very 
sharp rise during the period preceding the 
control order. It was no longer available at 
a reasonable price to the average consumer. 
It is difficult to understand how the average 
consumer could buy mustard oil at more 
than Rs. 10/- for each kilogram of mustard 
oil unless his 
creased by pumping money into his pocket 
artificially. This would necessarily imply a 
general rise in wages of the working classes 
and salaries of middle classes which do not 
share the profits of an inflationary economy. 
In other words, a fixation of price above 
Rs. 10/- per kg. of mustard oi] could have 
contributed to push the country down the 
slippery slope of inflation towards economic 
crises and disaster. i 


22. Price control and planning may have 
been forced upon all nations of the world 
due to the needs and exigencies of modern 
“total” warfare. But, as has been observed, 
the problems of the aftermath or ot the peace 
and reconstruction, which. follow (according 
to some they “break out”) are no less de- 
manding. In addition, it is common know- 
ledge that the population explosion, unem- 
ployment, and rising prices in our country, 
due to the inflationary spiral, pose problems 
with no less grave implications for the whole 
country than a war. It would be no exagger- 
ation to say that the fate of every govern- 
ment depends ultimately upon a satistactory 
solution of these problems, and, particularly, 
on its capacity to check rise in prices of es- 
sential commodities. | 


23. We have listened to long arguments 
directed at showing us that producers and 
sellers of oil in various parts of the country 
will suffer so that they would give up pro- 
ducing or dealing in mustard oil. It was 
urged that this would, quite naturally, have 
its repercussions on consumers for whom 
mustard oil will become even more scarce 
than ever ultimately. We do not think that 
it is the function of this Court-or of any 
Court.to sit in judgment over such matters 
of economic policy. as must necessarily be 
left to the Govt. of the day.to decide. Many 
of them, as: a measure. of. price tixation. must 
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necessarily be, are matters of prediction ot 
ultimate results on which even experts can 
seriously err and doubtless differ. Courts can 
certainly not be expected to decide them 
without even the aid of experts. 


24, It is impossible for any Court to take 
evidence from all over the country to deter- 
mine whether particular concerns or parties 
which have come up before this Court could 
or could not reasonably produce mustard oil 
at a cost which could make it reasonable for 
them to sell it at Rs. 10/- per kg. Learned 
Counsel before us have tried to perform this 
impossible task. We think that it should not 
even have been attempted in a case ot this 
kind because the price at which mustard oil 
was sold commonly in the market not very 
long ago and the price which prevailed at 
the time when the control order of 30th 
September, 1977, was passed are matters ot 
common’ knowledge. All that the Govt. need 
have done was to take a policy decision 
based on what could reasonably be the pay- 
ing capacity of the average buyer of mustard 
oil and the _ likely effects of the’ intended 
price fixation. It seems to us to have done 


that. It is true that sufficient mate- 
rial, . from ‘these points of view, 
was not placed before us by the 


Union of India. Nevertheless, the matter is 
so obvious and glaring that we do not think 
that detailed statistics are needed. We deli- 
berately do not go into the great mass of 
materials which have been sought to be 
placed before us from thé point of view ot 
present cest of producing mustard oil and 
the fixation of a reasonable price based on a 
determination of that. The more essential 
questions to answer, from the point of view 
of provisions of Section 3 of the Act were: 
Can the mass of ordinary consumers pay 
more than Rs. 10/- per kg ? Even if the price 
of mustard oil is fixed at less than the cost 
price to the producers, is it not necessary 
to take such a measure in order to break the 
vicious inflationary spiral and bring down 
pricesP The last question could only be 
answered by waiting and watching the ulti- 
mate effects of a particular price fixation on 
prices of mustard seed and cost of produc- 
tion of mustard oil ultimately. If the object 
of price fixation suggested by this question 
is very necessary to take into account; trom 
the point of view of availability of mustard 
oil at fair prices to consumers, as we think 
it is, the actual cost of production to the 
purchasers could certainly not'‘be the sole or 
the decisive factor. It could only be-one out 
of a number of relevant facts and -circum- 
stances. . a A ene 
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25. The net result of the mass of statistics 
placed before us on behalf of the petitioners 
is that the price fixed should have been 
about Rs. 3/- per kg. more, that is to say, 
[about Rs. 18/- per kg. Even if we accept 
this to be a correct estimate tor normal 
times, when fair and reasonable profits to the 
producers could be an important considera- 
tion, we think that a price fixed at Rs. 10/- 
per kg., as a part of an attempt to break the 
vicious inflationary circle, is not at all an un- 
reasonable step. 


26. Students and observers of economic 
systems tell us that inflation is no problem 
in socialist countries because the whole eco- 
nomy is so completely controlled that there 
is no question of a rise in prices. Under our 
what is known as a “mixed economy” plan- 
ning and price fixation are part of that social 
control which becomes inevitable under cer- 
tain conditions. Indeed, it seems otten quite 
unavoidable under any system which adopts 
socialistic measures to achieve the common 
good. The argument on behalf of the Union 
is that the result of this fixation, even below 
cost price, will necessarily produce desired 
effects upon the free sector in which price of 
mustard seed is still not controlled. The con- 
trol imposed will make it impossible for pro- 
ducers to offer excessive prices for mustard 
oil seed demanded by the growers. Hence, 
it was argued that the cost of production was 
bound to come down in course of time if 
petitioners could only wait a little. Fixation 
at even uneconomic selling price implied 
temporary loss to the producers, so as to 
serve their own ultimate interests and those 
of general welfare. Such sacrifices ought, it 
was suggested, to be readily borne by produ- 
cers of mustard oilina system like ours. It 
they were not able to bear them, they could 
close down their factories. They could not 
claim a right to carry.on business or manufa- 
ture on their own terms. Such is not the right 
granted even by Art. 19 (1) (g) of the Consti- 
tution. However, as we have already indicat- 
ed, itseems that the Act was putin the Ninth 
Schedule to prevent the invocation of 
Articles 14, 19 and 81 for obstructing mea- 
sures sO necessary as price fixation of essen- 
tial commodities is for promoting the objec- 
tives of a socialist welfare economy. This, in 
our opinion, would be a sufficient answer to 
all the arguments which had been put tor- 
ward at considerable length betore us`on the 
unconstitutionality of fixing the price of 
mustard cil below what is claimed to be the 
cost price. 


27. It may be mentioned, en passant, that 
even during the interval between the passing 
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of our order dismissing Writ Petitions for 
the enforcement of fundamental rights pro- 
tected by Part III of the Constitution and 
the delivery of these reasons, so beneficial 
was the effect of the order of 30th Septem- 
ber, 1977, that price of mustard oil has fal- 
len in the neighbourhood of Rs. 7/- per kg. 
Apparently, this is enough to cover reason- 
able profits of producers as well as middle- 
men. We are informed that the impugned 
Control Order has itself been withdrawn by 
the Central Government. We can take judi- 
cial. notice of these facts which illustrate 
the extreme inadvisability of any interference 


by any court with measures of eco- 
nomic control and planning direc- 
ted at maximising general weltare. 


It is not the function of the Courts to 
obstruct or defeat such beneficial measures 
devised by the Govt. of the day. Courts can- 
not pass judgments on the wisdom of such 
actions, unless actions taken are so complete- 
ly unreasonable that no law can be cited to 
sanction them. 


28. If the impugned order of 30th Sep- 
tember, 1977, falls within this provision, as 
we think it does, no question of violating a 
fundamental right could arise. If an im- 
pugned order were to fall outside Section 3 
of the Act, no question of applying ‘any test 
of reasonableness contemplated by Arti- 
cle 19 (6) need arise because it would then be 
a purely illegal restriction upon the right 
conferred by Article 19 (1) (g) which would 
fail for lack of authority of any law to sup- 
port it. À 


29. We have also heard considerable argu- 
ment on principles of fair fixation of price 
which, it was submitted, must take into ac- 
count the cost of production as well as a re- 
asonable amount of profit to the manufac- 
turer and the middleman. As indicated above, 
such principles apply only in those cases 
where there is an obligation upon the price 
fixing authority to take certain matters into 
account which have a bearing on cost of pro- 
duction and are designed to secure tair share 
of profits to the producers. Section 8 of the 
Act set out above, as already indicated, has 
very different purposes in view. It may be 
that the cost of production and reasonable 
amount of profits to the manufacturers have 
an indirect bearing on matters set out in Sec- 
tion 8 (1) of the Act. But, in cases where 
the effects of a policy or a measure adopted 
in achieving purposes set out in Section 8 (1) 
are matters of guess work, after experimen- 
tation, the actual consequences can be in- 
dicated with a fair amount of certainty only 
by giving some time for a policy to work and 
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reveal its results. Presence of such features 
in a case cannot invalidate price fixation of 
which the direct objects are set out in Sec- 
tion 3 (1) of the Act. 


30. Mr. Kacker, learned Solicitor General 
has rightly drawn our attention to a distir2- 
tion between merely regulatory orders azd 
those of price fixation or price control under 
Section 8 (2) (c) of the Act. A price fixaticn 
to meet the general purposes set out in Se2- 
tion 8 (1) of the Act, aimed at reversing the 
vicious inflationary spiral of rising prices, 
may appear arbitrary or unreasonable judged 
by standards applicable to price fixaticn 
aimed at giving reasonable prolits to prd- 
ducers which is not the object of Se> 
tion 8 (1) of the Act. The whole evidenze 
of the petitioners is misdirected inasmuch 
as it proceeds on the assumption that what 
could be no more than a relevant considera- 
tion is the whole and sole object of Sez- 
tion 8 (1) of the Act. About other matte s 
there is practically no evidence so that we 
are left in the region of guesswork. 


31. No case has been cited before us to 
show that an Order meant to serve a ptr- 
pose the execution of which may, as indicat- 
ed above, require fixation of price even below 
cost price for the time being, is outside Sez- 
tion 8 (1) of the Act. It was rightly urged on 
behalf of the Union that the Control order 
is a temporary: and experimental device for 
achieving a particular purpose, covered ty 
Section 3 (1) of the Act at a particular tims, 
in a particular state of affairs. It was sud- 
mitted that, after the purpose is achieved, the 
order could be and will be withdrawn by the 
Govt. of India. As already stated above, that 
order has been withdrawn because the pw- 
pose has been achieved. Even if that pw- 
pose had not been achieved, the order coud 
be withdrawn if it became evident to the 
Government that such control would not 
achieve the desired object. It is extreme_y 
hazardous for Courts to enter the sphere cf 
experimentation in matters of economic 
policy which must be left to the Governmexrt 
of the day. 


32. It will be seen from the provisions of 
Section 8 (8) of the Act that price fixatica 
on certain given principles is enjoined only 
when there is an order under Section 2 (P 
of the Act compelling the sale of a whole 
stock or a specified part of it to the Central 
or a State Government or to authorities or 
persons as directed by them. Again, Ser- 
tion 8 (a) (iii) provides a machinery tor pric? 
fixation in special cases. Similar is the posi- 
tion with orders under sub-secs. (8B) and 
(3C). The whole machinery of control of 
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supplies with a view to their equitable dis- 
tribution and securing their availability at 
fair prices, it will be seen, is much more 
comprehensive than the machinery tor price 
fixation in special cases on given principles. 


33. The cases cited before us on price 
control relate to the sphere in which the 
criteria for fixation of prices were indicated 
either by a statutory provision or by orders 
made thereunder. In Panipat Cooperative 
Sugar Mills v. Union of India, (1973) 2 SCR 
860 : (AIR 1978 SC 587) this Court said 
(at p. 538 of AIR): 


“Two principal questions arise in these 

appeals : (1) what is the true interpretation 
of S. 3 (8-C) and (2) whether the price of 
Rs. 124.68 was in accordance with the pro- 
visions of S. 3 (8-C),” 
Thus, statutory principles for price fixation 
were under consideration there. Again, in 
Shree Meenakshi Mills Ltd. v. Union of 
India, (1974) 2 SCR 898 : (AIR 1974 SC 
366) there were directions given under the 
Cotton Textiles Control Orders prescribing 
sales through certain channels. The principles 
on which the, sale prices of textiles were. to 
be fixed. in accordance with relevant rules, 
were explained by this Court. 


34. In Meenakshi Mills’ case (supra), (AIR 
1974 SC 866) Ray, C. J., disapproved of the 
decision of this Court in Premier Automo- 
biles Ltd. v. Union of India (AIR 1972 SC 
1690) in the following words: (at p. 380). 

“The Premier Automobiles (supra) decision 
does not consider that the concept of fair 
prices varies with circumstances in which 
and the purposes for which the price con- 
trol is sought to be imposed. This decision 
because of the special agreement there does 
not consider that the fixation of fair price 
with a view to holding the price line may be 
stultified by allowing periodic increase in 
price.” 

It was also observed there: 

“In Premier Automobiles case (supra) this 
Court said that the concépt of fair price fixed 
under Section 18-G takes in all the elements 
to make it fair for the consumer leaving a 
reasonable margin of profit to the manufac- 
turer without which no one will engage in 
any manufacturing activity. These observa- 
tions were made on the basis of the agree- 
ment of the parties there that irrespective of 
technical or legal points the Court should 
base its judgment on examination of correct 
and rational principles and should direct 
deviation from the report of the Commission 
of inquiry appointed by it with the concur- 
rence of the parties only when it is shown 
that there has been a departure from the 
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established principles or the conclusions of 
the commission are shown to be demon- 
strably wrong or erroneous.” 


In other words, that judgment was not to 
provide a precedent for anything similar to 
be done by Courts in other cases. 


35. In Saraswati Industrial Syndicate Ltd. 
v. Union of India (1975) 1 SCR 956 : (AIR 
1975 SC 460) the cases mentioned above 
were discussed by this Court in the context 
of Sugar Control Order, 1966, where Clause 
(7) laid down certain matters to be con- 
sidered in determining fair price. It was held 
there: (at p. 454). 

“Price fixation is more in the nature of a 

legislative measure even though it may be 
based upon objective criteria found in a 
report or other material. It could not, there- 
fore, give rise to a complaint that a rule of 
natural justice has not been followed in fix- 
ing the price. Nevertheless, the criterion 
adopted must be reasonable. - 
The guiding factors laid down in Clause (7) 
of the Sugar Control Order, 1966, were held 
to afford only indicia to' help the Govern- 
ment in fixing prices on the lines indicated in 
the Control Order. 


36. We think that unless, by the terms of 
a particular statute, or order, price fixation 
is made a quasi-judicial function for specified 
purposes or cases, it is really legislative in 
character in the type of control order which 
is now before us because it satisfies the tests 
of legislation. A legislative measure does not 
concern. itself with the facts of an individual 
case. It is meant to lay down a general rule 
applicable to all persons or objects or trans- 
actions of a particular kind or class. In the 
case before us, the Control Order applies to 
sales of mustard oil anywhere in India by 
any dealer. Its validity does not depend on 
the observance of any procedure to be com- 
plied with or particular types of evidence 
to be taken on any specified matters as con- 
ditions precedent to its validity. The test of 
validity is constituted by the nexus shewn 
between the order passed and the purposes 
for which it can be passed, or, in other 
words by reasonableness judged by possible 
or probable consequences. 


37. It is true that even executive or: legis- 
Jative action must be confined to the limits 
within which it can operate. It must fall 
reasonably within the scope of the powers 
conferred. The scope of the powers conferred 
depends upon the terms of the empowering 
provision. As we have already mentioned, the 
empowering provision in the instant case 18 
widely worded. The validity of Section 3 
has not been challenged before us. As indi- 
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cated above, it could not be challenged by 
reason of Article 31-B after its inclusion in 
the 9th Schedule of the Constitution. The 
result necessarily is that, in a case in which 
the Central Government is the judge of ex- 
pediency and necessity to the extent that 
even the protection of guaranteed funda- 
mental rights cannot stand in the way of its 
view or opinion of such necessity and ex- 
pediency, a challenge on the grounds on 
which it was attempted before us could not 
succeed. 


38. We may also mention that the view 
we have taken of the dominant purpose of 
Section 8 (1) of the Act is in accordance 
with the following elucidation of its purpose 
in Meenakshi Mills case (AIR 1974 SC 366) 
(supra) : 

“The question of fair price to the con- 
sumer with reference to the dominant object 
and purpose’ of the legislation claiming equit- 
able distribution and availability at fair price 
is completely lost sight of if profit and the 
producer’s return are kept in the forefront. 
The maintenance or increase of supplies of 
the commodity or the equitable distribution 
and availability at fair prices are the funda- 
mental purposes: of the Act.” 


389. We do not think that we need deal 
with American cases on price fixation such 
as Leo Nebbia v. People of the State of 
New York, (1988) 291 US 502: 78 L Ed 
940 where the guarantee of due pro- 
cess against capricious action was involved. 
In this country, such guarantees in regard 
to rights of property or to carry on industry 
or trade or business could only arise by rea- 
son of Articles 14 and 19 of the Constitu- 
tion which are excluded here because of the 
protection conferred upon Section 8 of the 
Act by the 9th Schedule of the Constitution. 
I may, however, mention that in Permian 
Basin Area Rate Cases, (1968) 20 L Ed 
2d 812 where the majority of learned judges 
of the U. S. Supreme Court laid down, inter 
alia, with regard to price fixation by a body 
of experts of Federal Power Commission re- 
quired to proceed quasi-judicially, that in 
order to “over-turn the Commission’s judg- 
ment” the petitioners must “undertake the 
heavy burden of making a convincing show- 
ing that it is. invalid, because it is unjust and 
unreasonable in its consequences”. That was 
a case in which a Commission was charged 
with a duty to fix rates in accordance with 
certain principle after taking evidence and 
hearing parties affected. Nevertheless, the 
duty of the petitioners was held to extend to 
demonstrating the unreasonableness and in- 
justice of the consequences. A fortiori, patent 
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injustice and unreasonable injury to the inte- 
rests of consumers must be shewn if a mea- 
sure of price control, in the nature of either 
` legislative or purely administrative - action, 
is assailed. So long as the action taken is not 
so patently unjust and unreasonable -as to 
lead to the irresistible conclusion that it could 
not fall within Section 8 (1) of the Act it 
cannot be set aside or declared invalid. The 
‘test has to be that of consequences on Db- 
jects sought by Section 8 (1) of the Act. 
Judged by this test we think that the Order 
of 30th September, 1977, fell within the pur- 
view of Section 8 of the Act and it has serv- 
ed its purposes. 

40. For reasons given above, the order of 
dismissal of Writ Petitions already passed by 
us on 23rd November, 1977 is, in our cpi 
nion, fully justified. 

ORDER :— (By Chandrachud, Bhagwati, 
S. Murtaza Fazal Ali, Shinghal and Jaswant 
Singh JJ. on 21-2-1978). l 

40-A. We will give our reasons later sirce 
as at present advised, with great respect, we 


are not disposed to agree with a part of the 


reasoning of the learned C, J. 

CHANDRACHUD, C. J.” (for self and 
on behalf of Bhagwati, Fazal Ali, Shinghal 
and Jaswant Singh JJ. on 5-5-1973): 


41. On September 30, 1977, the Govern- 
ment of India in its Ministry of Civil Sup- 
plies and Co-operation issued the Mustard 
Oil (Price Control) Order 1977, in exerc:se 
of the power conferred by Section 3 of the 
Essential Commodities Act, 10 of 1955. The 
Price Control Order provides by clause 8 
that no dealer shall either by himself or by 
any person on his behalf sell or olfer to sell 
any mustard oil at a retail price exceeding 
Rs. 10/- per kilogram, exclusive of the ccst 
of container but inclusive of taxes. Clause 2 
defines a ‘dealer’ to mean’a person engaged 
in the business: of purchase, sale, or storage 
for sale of mustard oil. 
" 42. The Price Control Order was challenz- 
ed in this Court by several dealers on the 
ground, mainly, that it violates Articles 14, 
19 (1) (£) and 19 (1) (g) of the Constitution. 
Article 301, was cited but not argued upon 
with any seriousness. -~ . | 
43. The argument that the Price Contra] 
Order offends against the right to propery 
and the right to carry on trade or busine3s 
requires for its appreciation and decision the 
awareness that by the 40th. Amendment 
passed in 1976, the - Essential Commodities 
Act was placed in the Ninth Schedule to the 
Constitution as item 126. One of the man 
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contentions of the .Union Government in 
answer to the. petitioners’ challenge to the 
constitutionality of the Price Control Order 
is that since the Act, by reason of its being 
placed in the Ninth Schedule, is immune 
from attack on the ground that its provisions 
violate the fundamental rights guaranteed 
by Part III of the Constitution, the Price 
Control Order which is but a creature of the 
Act must enjoy the same immunity. This 
contention has found favour with the learned 
Chief Justice Shri M. H. Beg but, with res- 
pect, we are unable to share his view. 


44. Article 31-A of the Constitution saves 
laws which provide for matters mentioned in 
clauses (a) to (e) thereof from a challenge 
under Articles 14, 19 or 81 notwithstanding 
anything contained in Article 18 of the Con- 
stitution. Article 81-B which was introduced 
by the Constitution (First Amendment) Act, 
1951, validates certain Acts and Regulations 
by providing that. without prejudice to the 
generality . of the provisions contained in 
Article 31-A, “none of the Acts and Regula- 
tions specified in the Ninth Schedule nor any 
of the provisions thereof’ shali be deemed 
to be void. or ever to have become void, 
on the ground that such Act, Regulation or 
provision is inconsistent with, or takes away 
or abridges any of the rights conferred by, 
any provisions of Part HI. On a plain read- 
ing of this Article it seems to us im- 
possible’ to accept that the protective um- 
brella of the Ninth Schedule, takes in its 
everwidening wings not only the Acts and 
Regulations specified therein but also Orders 
and Notifications issued under those Acts 
and Regulations. Article 81-B constitutes a 
grave encroachment on fundamental rights 
and doubtless as it may seem that it is 
inspired by a radiant social philosophy, it 
must be construed as strictly as one may, for 
the simple reason that the guarantee of fun- 
damental rights cannot be permitted to be 
diluted by implications and inferences. An 
express. provision of the Constitution which- 
prescribes the extent to which a challenge 
to the constitutionality of alaw is excluded, 
must be construed as demarcating the 
farthest limit of exclusion. Considering the 
nature of the subject-matter which Arti- 
cle -31-B deals with, there is, in our opinion, 
no justification. for extending by judicial 


‘interpretation the frontiers of the field which 


is declared by that Article to be immune 
from challenge on the ground of violation 
or abridgement .‘ fundamental rights. The 
article affords protection. to Acts and Regu- 
lations specified in the Ninth Schedule. There- 


- fore, whenever.a challenge to the constitu- 
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tionality of a provision of law on the ground 
that it violates any of the fundamental 


rights conferred by Part JII is sought to be 
repelled by the State on the plea that the 
law is placed in the Ninth Schedule, the 
narrow question to which one must address 
oneself is whether the impugned law is spe- 
cified in that Schedule. If it is, the provi- 
sions of Art. 81B would be attracted and 
the challenge would fail without any further 
inquiry. On the other hand, if the law is not 
specified in the Ninth Schedule, tne validity 
of the challenge has to be examined in order 
to determine whether the provisions there- 
of invade in any manner any of the fund- 
amental rights conferred by Part III. It is thus 
no answer to say that though the particular 
law. as for example a Control Order, is not 
specified in the Ninth Schedule, the parent 
Act under which the order is issued is spe- 
cified in that Schedule. 


45. The Mustard Oil (Price Control) 
Order, 1977, was passed under S. 3 of the 
Essential Commodities Act, 1955, which by 
the relevant part of its sub-section (I) em- 
powers the Central Government to provide 
by an order for regulating or prohibiting the 
production, supply and distribution of an 
essential commodity or trade and commerce 
therein, if it is of the opinion that it is neces- 
sary or expedient so to do for maintaining 
or increasing supplies of any essential com- 
modity or for securing’ its equitable distribu- 
tion and availability at a fair price. Since 
ithe Act of 1955 has been placed in the 
Ninth Schedule, none of its provisions, in- 
cluding of course S. 3 (1), is open to attack 
on the ground that it ever was or is incon- 
sistent with or takes away or abridges any 
of the rights conferred by any’ provision of 
[Part III of the Constitution. But that is the 
farthest that the immunity offered by Arti- 
fcle 81-B can go. In other words speaking 
‘of a provision directly in point, Section 8 (1) 
iof the Act of 1955 is not open to challenge 
lon the ground, to take a relevant instance 
that it violates ‘the guarantee contained in 
Art. 19 (1) (£) or 19 (1) (g) of the Constitution. 
But there is no justification for extending the 
protection of that immunity to an order pass- 
ed under Section 3 of the Act like the 
Mustard Oil (Price Control) Order, Extend- 
ing the benefit of the protection aiforded by 
Art. 81-B to any action taken under an Act 
or Regulation which is specified in the Ninth 
Schedule, appears to us to be an unwarrant- 
ed extension of the provisions contained in 
Art. 81-B, neither justified by its language 
nor by the policy or principle underlying it. 
When a particular Act or Regulation is plac- 
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ed in the Ninth Schedule, the Parliament 
may be assumed to have applied its mind to 
the provisions of the particular Act or Re- 
gulation and to the desirability, propriety 
or necessity of placing it in the Ninth Sche- 
dule in order to obviate a possible . chal- 
lenge to its provisions on the ground that 
they offend against the provisions of Part III. 
Such an assumption cannot, in the very 
nature of things, be made in the case of an 
Order issued by the Government under an 
Act or Regulation which is placed in the 
Ninth Schedule. The fundamental! rights will 
be eroded of their significant content if by 
judicial interpretation a constitutional im- 
munity is extended to Orders to the validity 
of which the Parliament, at least theoreti- 
cally, has had no opportunity tọ apply its 
mind. Such an extension takes for granted 
the supposition that the authorities on whom 
power is conferred to take appropriate ac- 
tion under a statute will act both within the 
framework of the statute and within the per- 
missible s-onstitutional limitations, a supposi- 
tion which past experience does not justify 
and to some extent falsifies. In fact, the 
upholding of laws by the application of the 
theory of derivative immunity is foreign to 
the scheme of our Constitution and accord- 
ingly Orders and Notifications issued under 
Acts and Regulations which are specitied in; 
the Ninth Schedule must meet the challenge! 
that they offend against the provisions of 
Part IIL of the Constitution. The immunity 
enjoyed: by the Parent Act by reason of its! 
being placed in the Ninth Schedule cannot 
proprio vigore be extended to an offspring 
of the Act like a Price Control Order issued, 
under the authority of the Act. It is there- . 
fore open to the petitioners to invoke the 
writ jurisdiction of this Court for determina- 
tion of the question whether the provisions; 
of the Price Control Order violate Arts. 14, 
19 (1) (f) and 19 (1) (g) of the Constitution. 


A My 








46. The learned Solicitor-General relies, 
justifiably, on two decisions of this Court in 
Vasantlal Maganbhai Sajanwala v. The State 
of Bombay (1961) 1 SCR 841 : (AIR 196] 
SC 4) and Latafat Ali Khan v. The State of 
U. P., 1971 Supp SCR 719 : (ATR 1973 SG 
2070) in support of his argument that the 
Price Control Order must receive the protec- 
tion of the Ninth Schedule to the same ex 
tent as the Essential Commodities Act undat 
which that Order was issued and which has 
been placed in the Ninth Schedule. In 
Vasantlal Maganbhai, the vires of S. 6 (2) 
of the Bombay Tenancy and Agricultural 
Lands Act, 1948, was challenged on the 
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ground that it suffered from the vice of ex- 
cessive delegation. In exercise of the power 
conferred by S. 6 (2), the State Government 
had issued a Notification fixing the maximum 
rent payable by tenants of lands situated in 
the areas specified in the schedule append- 
ed to the Notification. The validity of that 
Notification was challenged on the ground 
that it offended against Art. 81 of the Con- 
stitution. The first contention was rejected 
by the majority which held that S. 6 (2) 
did not suffer from excessive delegation. On 
the second question it was held by the Court 
that since the Bombay Tenancy Act was 
placed in the. Ninth Schedule, the Notifica- 
tion which was issued under S. 6 (2) of that 
Act could not be challenged on the ground 
that it violated Art. 31. Subba Rao J., who 
was in minority, did not consider the latter 
point regarding the validity of the Notifica- 
tion issued under S. 6 (2) because he tcok 
the view that S. 6 (2) suffered from the vice 
of excessive delegation and was therefore 
unconstitutional. This decision undoubtedly 
lends support to the contention of the Union 
Government that if an Act or Regulation is 
specified in the Ninth Schedule, any order 
or notification issued under it would equally 
be entitled :to the protection of that Schedule. 
We are however, of the opinion, respect- 
fully, that the -decision in Vasantlal Magan- 
bhai does not reflect the true legal position 
which, according to us, is. that the immunity 
enjoyed by an Act placed in the Ninth Sche- 
dule cannot be extended to an order or ncti- 
fication issued under it. The decision of the 
Court appears to have been influenced large- 
ly by the consideration that the only argu- 
ment advanced against the validity of the 
notification was that in substance it amend- 
ed the provisions of S. 6 (1) and was there- 
fore a fresh legislation to which Art. $1-B 
could not apply. The Court rejected that 
argument and held that if S, 6 (2) was valid, 
the exercise of the power validly conterred 
on the Provincial Government could. not be 
treated as a fresh legislation. : 


47. The decision in Latafat Ali Khan 
(AIR 1973 SC 2070) contains no reasons be- 
yond the bare statement ‘that 


“if a statutory rule is. within the powers 


conferred by a section of a statute protect- . 


ed by Art. 31-B, it is difficult to say that the 
rule must further be scrutinised under Arti- 
cles 14, 19, etc.” 


It is clear from the judgment that since the 
Court was of the opinion that “at any rate” 
the impugned provisions of the U. P. Im- 
position of Ceiling on Land Holdings Act 
and-the Rules were part of a scheme of land 
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reform and were therefore protected from 


attack under Art. 31-A of the Constitution, 
it did not think it necessary to examine the 
question whether statutory rules framed 
under the Act which was placed in the Nintk 
Schedule would enjoy the same immunity. 

48. The decision of this Court in. Goda- 
vari Sugar Mills Ltd. v. S. B. Kamble, (1975) 
3 SCR 885 : (AIR 1975 SC 1198) appears 
to us to be.in point and it supports the pet- 
tioner’s contention that the benefit of Arti- 
cle $1-B. of the Constitution cannot be ex- 
tended to an order or notification issued 
under an Act which is placed in the Ninth 
Schedule. The Bombay High Court while 
affording protection of Art. 31-B to ‘the 
Maharashtra Agricultural Lands (Ceilings on 
Holdings) Act, 1961, which was included in 
the Ninth Schedule, also granted the benefit 
of that protection to the later Amending 
Acts of 1968, 1969 and 1970 on the ground 
that they were only ancillary.or incidental 
to S. 28 of the Principal Act. That view 
was rejected by this Court. on the ground 
that if the protection afforded under Arti- 
cle 31-B is extended :to. amendments made 
to-an Act of Regulation subsequent to its 
inclusion in the Ninth Schedule, the ‘result 
would be that even those provisions would 
enjoy the protection which were never scru- 
tinised and could not, in the very nature 
of things, have been scrutinised by the pre- 
scribed majority vested -with the power of 
amending the Constitution. That accord- . 
ing to the Court, would be tantamount to 
giving a power to the State Legislature to 
amend the Constitution. in such a way as 


would enlarge the ‘contents of the Ninth 
Schedule to the Constitution. Khanna, J.. -who 
spoke fcr the Court, observed that “Arti 
cle 31-B carves out a protected zone”, that 


any provision which has the effect of mak- 
ing an inroad into the guarantee of funda- 
mental rights must be construed very strictly 
and that it is not permissible to the Court 
to widen the scope of such a provision or to 
extend the frontiers of the protected zone 
beyond what is warranted by the language 
of the provision. In the result, it was held 
that the -entitlement to protection cannot be 
extended to provisions. which were not in- 
cluded in the Ninth Schedule and that this 
principle would hold good irrespective of 
the fact whether the provision in regard to 
which the protection was sought dealt with 
new, substantive matters .or with - matters 
which were merely incidental .or ancillary 
to those already protected. This decision 
shows unmistakably that the. circumstance 
that .a Control Order is a mere creature 
of the parent Act and is incidental-.or an- 
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cillary to it cannot justify the protection of 
the Ninth Schedule being extended to it on 
the ground that the parent Act is incorporat- 
ed in that Schedule. 


49. But, having won the battle on a 
point of law, undoubtedly of public im- 
portance, the petitioners have to lose the 
war of price fixation because there is no 
substance in their grievance that the Price 
Control Order offends against Arts. 14, 19 
(1) (Ë) and 19 (1) (g). Taking first the chal- 
lenge under Art. 14 for consideration, the 
argument is that the impugned Order treats 
the entire country as one unit regardless of 
regional variations relating to factors like the 
cost of procurement of raw material and 
freight. The contention, in other words, is 
that the order is over-inclusive since it 
treats unequals as equals by imposing an 
identical burden upon a wider range of in- 
dividuals than those who can legitimately be 
treated as constituting one single class for 
the purpose of remedying the mischief at 
which thelaw aims. Inthe first place. the 
averments in the various Writ Petitions are far 
too vague and general to justify the applica- 
tion of Art. 14. The petitioners have failed 
to show by -acceptable data that they fall 
into a separate class altogether and cannot 
therefore be subjected to the restraints of 
a single order of price fixation. It may be 
that economie factors governing the mustard 
oil trade vary from region to region as in 
the case of any other trade and further, the 
pattern of the trade may differ in different 
growing regions and manufacturing centres 
like Uttar Pradesh, Rajasthan, Bihar, West 
Bengal, Punjab and Orissa. But that by it- 
self cannot justify the argument that different 
prices must be fixed for different regions and 
that failure to do so would necessarily en- 
tail discrimination. ‘Dealers’ in Mustard Oil, 
wherever they operate, can legitimately 
comprise a single class for the purpose of 
price fixation, especially as it is undisputed 
that the two basic constants of the trade are 
that the cost of mustard seed constitutes 94 
per cent of the cost of the mustard oil 
and that about 3.12 kilograms of seed goes 
into the extraction of one kilogram of ‘oil. 
Fixation of. different prices for different re- 
gions will, in this background, trustrate the 
very object of the exercise that an essential 
commodity should be made available to the 
consumer at a fair price. Consumer : goods 
have a disconcerting tendency to disappear 
from regions where prices are lower and they 
notoriously migrate to areas where higher 
prices rule. Besides, the grievance of the 
West Bengal dealers that since they have to 
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import mustard seed from Uttar Pradesh their 
cost of production is higher than in Uttar 
Pradesh can be met with the answer that in 
any event, West Bengal has also to import 
at least 1/3rd of its total annual requirement 
of 1.3 lakhs Metric tonnes of Mustard 
Oil. Uttar Pradesh grows 66 per cent of the 
total production of mustard seed whereas 
West Bengal grows only 6 per cent. The 
question really is whether dealers in diffe- 
rent regions can be said to be so differently 
situated in the context of and in relation to 
the purpose for which the Price Control 
Order is issued that one common price for 
dealers all over the country can reasonably 
be described as discriminatory as against 
some of them. As observed earlier, there is 
no reliable data te support this contention 
and we cannot accept the charge of over- 
inclusiveness for the mere reason that 
dealers in a certain region have to import 
their raw material from another region. Per- 
haps, the high rate of turnover and con- 
sumption in a region like West Bengal may 
easily absorb the additional cost ot freight. 
We are therefore unable to hold, to use the 
language of Mathew J., in State of Gujarat 
v. Shri Ambica Mills Ltd.. (1974) 8 SCR 
760 at p. 782 : (ATR 1974 SC 1800 at p. 1318) 
that the Government of India, in fixing one 
common price for mustard oil for the whole 
country, has acted like Herod who ordered 
the death of all: male children born on a 
particular day because one of them would 
some day bring about his downfall. 


50. It is interesting that in matters of 
price fixation, whichever method the autho 
rities adopt is made the subject-matter of 
challenge for one reason or another, often 
conflicting and contradictory. In Saraswati 
Industrial Syndicate Ltd. v. Union of India 
(1975) 1 SCR 956 : (AIR 1975 SC 460) 
one of the contentions on behalf of the 
manufacturers of sugar was that sugar prices 
should not have been determined on the 
basis of 22 different zones but should have 
been determined either on an All India basis 
or for a unit of tive zones. That contention 
was rejected by this Court but the case is 
an instance of how a division ot the coun- 
try into separate zones for the purpose of 
fixing the price of an essential commodity 
does not offer a commonly acceptable solu- 
tion. It is doubtless that if lower prices were 
fixed for Uttar Pradesh on the ground that 
the dealers there were not required to im- 
port raw material from outside, a hue and 
cry would have been raised that the Gov- 
ernment of India was victimising the dealers 


. in a particular area for the irrelevant reason 


that it grew the. raw: material in abundance. 
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In the ultimate analysis, the. mechanics. of. 


price fixation has necessarily to be left to 
the judgment of the. executive and unlsss 
it is patent that there is hostile discrimination 
against: a class of operators, the processual 


basis of price fixation has to be accepted: 


in the generality of cases as valid. 


51-52. That takes us to’ the petitioners’ 


contention that the Price Control Order is 
violative of the petitioners’ rights under Arti- 


cles 19 (1) (f) and 19 (1) (g) of the Consti-u- 


tion. The case of M/s. Prag Ice and Oil M-lls 
who are petitioners in Writ: Petition No. 712 
of 1977 is as follows: 


The average cost of production of- 


mustard oil, when the Price ‘Control Order 
was issued, was about Rs. 1851.10 per quin- 
tal i. e. Rs. 18.51 per kilogram. Taking into 
consideration overhead costs and allowing 
for a reasonable margin `of protit, the fair 
selling price of mustard -oil would come to 
Rs. 14.01 per kilogram at the tactorv gate. 
Petitioners, being wholesalers, sell their 
goods to other wholesalers and retailers some 
of whom have to transport the goods at cco- 
siderable distances from the petitioners’ fac- 
tory. Under the impugned Order the -price 
of mustard oil is fixed at Rs. 10/- per kilogram 
which means that the petitioners have to sall 


the goods to the retailer at about Rs. 8.50. 


per kilogram since the retailer has to pro- 
vide for a margin of at least Rs. 1.50. per 
kilogram for his costs and a smali profit. 
Thus the petitioners have to suffer a Icss 
of over Rs. 5/- per kilogram as a result of 
the Price Control Order. By this method, the 
petitioners are deprived of their right to ac- 
quire and hold their property and carry on 
their trade or business of extracting, mani- 
facturing and selling mustard oil. The price 
of Rs. 10/- per kilogram has been fixed, a> 
cording to the petitioners, arbitrarily ard 
without. any application of mind. These al- 
legations contained in the Writ Petition of 
‘M/s. Prag Ice and Oil Mills may be taken. 
as representing broadly the grievance of tke 
other petitioners who are more or less simi- 


larly situated. 


53. These allegations have been travers- 
ed by Shri V. Sriniwasan. Deputy Secretary 
to the Ministry of Civil Supplies and Cc- 
operation, Government of India; on .beha£ 
of the Union Government. Shri Srinivasan has. 
stated in. his affidavit that in. March 1977, 
the retail price of mustard oil -in ‘several 
mustard oil consuming centres: ranged be- 
tween Rs. 9.75 and Rs. 10.81 per kilogram.. 
It became necessary to issue 'the impugned 
Order in view of the fact that the price- of 
mustard ‘oil was increasing persistently: in. 
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spite of the fact that the prices ot other edi- 
ble oils were showing a declining trend. The 
available stocks disappeared from the market 
suddenly ‘and the Government had to inter- 
vene in order to control the distribution of 
an essential commodity. in public interest. 
The fixation of price in these circumstances 
was necessarily empirical, for which purpose 
the Government took into account prices 
which were prevailing in the market when 
the goods were freely available, the gene- 
ral level of prices of other edible oils. the 
purchasing power of the consumer and the 
amount of loss which the industry was able 
to absorb after it had made huge profits in 
prosperous years. The affidavit further says 
that even at Rs. 10/- per kilogram, it was 
possible for the petitioners to make a small 
profit but whether or not the dealers made 
any profit, the validity of the Price Control 
Order was not liable to be challenged on the 
ground that the dealers would incur a loss 
if they were obliged to sell mustard oil at 
Rs. 10/- per kilogram. The question as to 
which was the fair price to the consumer was 
kept by the Government in the forefront and 
by that method alone could the dominant 
object of the Essential Commodities Act be 
achieved effectively. l 

54. Shri Srinivasan’s affidavit further 
states that mustard seed is grown mainly in 
the rabi season, i. e. from September to 
October and’ February to March and the 
peak marketing reason is from April to June. 
The mustard crop is by and large grown by 
small farmers who have no staying ability 
and who, in their anxiety to dispose of their 
produce. as quickly as: possible after. the 
harvest, sell their produce between April and 
June. From this it is stated to follow that 
the millers effect the bulk of their purchases 
during the first quarter of the year and 
therefore, the petitioners could not be heard 
to contend that the price of mustard seed 
after the coming into force of the impugned 
Price Control Order should be taken into 
account for determining the cost which they 
have to incur in producing mustard oil. The 
affidavit contains a table showing the prices 
paid by the millers and. the prices received — 
by the. farmers for the mustard: seed. The 
fair price of the mustard oil,. according to the 
Government, ` could be fixed on the 
basis. of weight ‘and - average. price or 
the mean price of the mustard seed. 
But in: order -not .to- cause hardship 
to the dealers. the price was. fixed at Rs. 10 
per: kilogram: on the basis. of the average ot 


the highest: and the. lowest . ot the market . . 


prices prevailing during the period of bulk 
arrivals of. the seed in-the market., The pri- 
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ces ranging at ten different centres are alleg- 
ed to have been taken into account, namely, 
Aligarh, Allahabad, Hapur, Gauhati. Hathras, 
Jullundur, Kanpur, Moga, Rohtak and Srigan- 
ganagar. Those prices yield a mean price of 
around Rs. 350/- per quintal of mustard 
seed and upon that basis the retail. price 
works out to be less than Rs. 10/- viz., 
Rs. 9.95 per kilogram. 


55. Considering these rival contentions 
and the data which has been produced be- 
fore us in support thereof, we are unable to 
accept the petitioners’ submission that the 
Price Control Order is violative of their 
rights under Arts. 19 (1) (f) and 19 (1) (g) 
of the, Constitution. In the first place, it is 
impossible to determine in these Writ Peti- 
tions the accuracy of the petitioners’ case that 
they purchase mustard seed from month to 
month and from week to week as the crushing 
of the seed progresses. We seeno reason to 
doubt the statement contained in the affi- 
davit filed on behalf of the Government of 
India that most of the growers of mustard 
seed are small agriculturists who have hardly 
any staying ability and are therefore com- 
pelled to sell their produce immediately after 
the harvesting season, that is to say, between 
March and June. If the prices ot mustard 
seed prevailing during that period are taken 
into account, it is difficult to accept that the 
price of Rs. 10/- pér kilogram is so patently 
unreasonable as to be- violative of the peti- 
tioners’ right to hold property or to do trade 
or business. ss 


56. An argument was repeatedly advanc- 
ed before us on behalf: of the petitioners that 
it is futile ‘to fix the price of oil without at 
the same time fixing the ceiling price of the 
raw material, namely, the mustard seed. This 
contention is also effectively met by the res- 
pondent’s plea that the bulk of the purchases 
are made by the petitioners immediately 
after the harvesting season and that, con- 
sidering the pattern of the trade in mustard 
seed it is wholly unnecessary to control the 
price of the seed in order effectively to con- 
trol the price of ‘mustard oil. It is significant 
that whereas mustard seed was sold in cer 
tain areas at prices ranging between Rs. 480/- 
and Rs. 520/- per quintal in September 
1977, prices after the promulgation of the 
impugned Price Control Order had come 
down to a range between Rs. 365/- and 
Rs. 390/- per quintal. This has not been 
denied by the petitioners but they describe 
the phenomenon as irrelevant for the pur- 
pose of determining the legality of the Price 
Control Order. Their contention, in: which 
we find no substance, is. that the conse- 
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quence of the Price Control Order cannot be 
looked at for the purpose of deciding whe- 
ther the price of mustard oil was fixed in 
accordance with legally acceptable principles. 
The proof of pudding, as the saying goes. is 
in the eating, and no court can shut its eyes 
to the fact that the Price Control Order pro- 
duced the salutary and tangible result of 
bringing down the price of raw material. 


57. The basic rule of construction in 
these matters, as observed in Vrajlal Mani- 
lal and Co. v. State of Madhya Pradesh 
(1970) 1 SCR 400 at p. 409 : (AIR 1970 SC 
129 at p. 185), is that a mere literal or 
mechanical construction. is not appropriate 
where. important questions such as the im- 
pact of an exercise of a legislative power on 
constitutional provisions and safeguards 
thereunder are concerned. In cases of such 
a kind, two rules of construction have to be 
kept in mind: (1) that courts generally lean 
towards the constitutionality of a legislative 
measure impugned before them upon the 
presumption that a legislature would not de- 
liberately flout a constitutional sateguard or 
right, and (2) that while construing such an 
enactment the court must examine the ob- 
ject and the purpose of. the impugned Act, 
the mischief it seeks to prevent and ascer- 
tain from such factors its true scope and 
meaning. . 


58. Section 3 (1) of the Essential Com- 
modities Act, 1955, empowers the Central 
Government to fix the prices of essential corh- 
modities if it is of the opinion that it is 
necessary or expedient so to do for main- 
taining or increasing supplies of any essen- 
tial commodity or for securing their equit- 
able distribution and availability at a fair 
price. Sub-section (2) (ce) of S. 3 provides 
that without prejudice to the generality of 
the power conferred by sub-sec. (1), an order 
made under that sub-section may provide 
for controlling the price at: which any essen- 
tial commodity may be bought or sold. The 
dominant purpose of these provisions is to 
ensure the availability of essential commo- 
dities to the consumers at a fair price. And 
though patent injustice to the producer is 
not to be encouraged, a reasonable return. 
on investment or a reasonable rate ‘of profit; 
is not the sine qua non of the validity of 
action . taken in : furtherance of the powers) 
conferred. by S. 3 (1) and S. 8 (2) (c). of the 
Essential Commodities Act. The interest of 
the consumer has to be kept in the forefront 
and the prime consideration that an essential 
commodity ought to be made available to 
the common man at a fair price must rank 
in priority over every other consideration. 
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59. We are not impressed by the flay 
ef statistics on the part of the petitiorers 
which is designed to show that as a resulf of 
the Price Control..Order, they are taced with 
a loss of about Rs. 5/- per kilogram on the 
sale of mustard oil.. We will ignore; while 
we are on this point, the pronounced re-te- 
ration of the respondent that the petitiorers 
have made huge profits in past years and 
that their concerns are sufficiently prosperous 
to be able to absorb a small loss for a tem 0- 
rary period. But even in the absence of satis- 
factory proof of the extent of the profits made 
by the petitioners in past years, we are ot 
ithe opinion that the circumstance that the 
|petitioners may have to suffer a loss over 
a short period immediately following upon 
ithe promulgation of the Price Control Order 
will not render the Order constitutionally 
invalid. The interplay of economic factors 
and the laws of demand and supply are 
bound eventually to have their impact on 
the pattern of prices prevailing in the market. 


If the dealer cannot lawfully sell the finish- - 


ed product at more than: Rs. 10/- per kilo- 
gram, the price of raw material is bound to 
adjust itself to the price of the prodvct. 
Subsequent events unmistakably: demonstrate 
the effect of such interplay and the favour- 
able reaction which the Price-Contro] Order 
‘has produced on the price of mustard sead. 
But ‘above all things. it is necessary to ‘bear 
in mind in matters of the present nature 
what Krishna Iyer, J. said in B. Banerjee v. 
Anita Pan, 1975 (2) SCR 774 at p. 782: 
(AIR 1975 SC 1146 at p. 1150) that sech 
provisions have to‘ be viewed through a 
socially constructive, not’ legally captious 
microscope to discover ‘a glaring unconsti*u- 
tional infirmity, that when laws affecting 
large chunks of the community are enacted 
stray misfortunes are inevitable and that 
social legislation without ‘tears. affecting vest- 
ed rights, is virtually impossible. 


60. Having considered the matter from 
every possible angle, we are unable ‘to ac- 
‘cept the petitioners’ contention that the im- 
pugned Price. Control :Order is so unreascn- 
able as to be- constitutionally invalid. As 
observed by Beg -J.. in Saraswati Industrial 
Syndicate, (AIR 1975 SC 460) it is. enouzh 
compliance with: the constitutional mandate 
if the basis adopted for price fixation is rot 
shown to be so patently. unreasonable as to 
be in excess of the ‘power to fix the Brice. 


61. Learned - counsel for . the petitioners 
expressed, the fear that the fixation of an un- 
economic price..will drive the manutactu- 
rers out of the market and- thus the- very 
source of supply..of an essential commodity 


will dry up. thereby -frustrating the object 
of the Essential Commodities Act that. the 
consumer must get his basic needs at a ‘fair 
price. The ‘fallacy of this contention is that 
immediately prior to the promulgation: of the 
Price Control Order the consumer was deni- 
ed the chance to get the mustard oil at a 
price which he could reasonably afford. For 
him, therefore. the supply had already dried 
up. If. after the issuance of the order, the 
supply position shows no improvement, ‘that 
consequence cannot be legitimately attribut- 
edto the operation of the Price Control 
Order. At best, the Order can then be said to 
have failed to achieve its purpose. 


62. This discussion . will not be complete 
without reference to the decision of a Con- 
stitution Bench of this: Court in Shree 
Meenakshi Mills Ltd. v. Union of India. 
(1974) 2 SCR 398 : (AIR 1974 SC 366). 
The quəstion which arose in that case was 
as regards the validity’ of notification fixing 
fair prices of cotton: yarn. “It was contended 
on behalf of the petitioners therein that the 
price fixed was arbitrary because the fluctua- 
tion in the price of cotton was not taken into 
consideration, the price of raw materials, the 
liability for wages and the necessity for en- 
suring reasonable profit to the trader were 
not taken into account and above every- 
thing else,’ the industry was not ensured a 
reasonable return on its investment.’ These 


‘contentions were rejected by this Court on 


the ground that, just as the industry cannot 
complain of rise and fall of prices due to 
economic factors in an open market, it can- 
not similarly complain of some increase in 
or- reduction of prices as a result of -a noti- 
fication issued under S. 3 (1) of the Es- 
sential Commodities Act . because, such in- 
crease. or reduction is also based on 
economie factors. Dealing with the conten- 
tion that a reasonable profit must be assur- 
ed to the manufacturers,. the Court held that 
ensuring a fair price to the consumer was 
the, dominant object and purpose of the Es- 
sential Commodities Act. and that object 
would, be completely lost sight of, if the 
producer’s profit was kept in the fore-front. 
Ray C. J. speaking for ‘the Court, obsery- 
ed: ae orn : 


“In determining’ the reasonableness of a 
restriction imposed by law in the field of 
industry, trade or commerce, it ‘has to be 
remembered that the mére fact. that some of 
those who are engaged ‘in these are alleging 
loss after.the imposition. of Jaw. will not ren- 
der the law unreasonable. By its very nature, 
industry or trade or commerce goes ‘through 
periods of prosperity and adversity on. ac- 
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count of economic and sometimes social and 
. political factors. In a largely free economy 
when controls heve to be introduced to en- 
sure availability of consumer goods like food- 
stuff, cloth and the like at a fair price, it is 
an impracticable proposition’ to require the 
Government to go through the exercise like 
that of a Commission to fix the prices.” 
Another passage from the judgment of the 
learned Chief Justice. which has an import- 
ant bearing on the instant case is to the. fol- 
lowing effect: ee 
“When available oe go underground 
and the Government has to step in to con- 
trol distribution and availability in public 
interest, fixing of price can be only emperi- 
cal. Market prices at atime when the goods 


did not go underground and were freely 
available, the general rise in prices, the 


capacity of the consumer specially in case 
of consumer goods like food-stuff, cloth etc. 
the amount of loss which the industry is able 
to absorb after having made huge profits in 
prosperous years, all these enter into the 
calculation of a fair price in an emergency 
created by artificial shortages.” 


63. On this aspect of the ` matter, the 
Court cited with approval a passage from an 
American decision, Secretary of Agriculture 
v. Central Roig Refining Co. (1950) 94 L Ed 
881 to the effect that Courts of Law cannot 
be converted into tribunals for relief . from 
the crudities and inequities of complicated 
experimental economic legislation. 


64. Counsel for the petitioners - relied 
upon the decisions in Panipat Co-operative 
Sugar Mills v. Union of India (AIR 1973 SC 
537) and Anakapalle Co-operative Agricultu- 
ral and Industrial Society Ltd. v. Union | of 
India AIR 1973 SC 784 in support of their 
contention that fixation of a price. without 
ensuring a reasonable return ‘to the' produ- 
cers or dealers is unconstitutional. The in- 
firmity of this argument, as pointed out in 
Meenakshee Mills v. Union of India, is that 
these two decisions turn on the language of 
S. 3 (3C) of the Essential Commodities Act 
under which it is statutorily obligatory to 
ensure to the industry a reasonable return 
on ‘the capital employed in the business of 
manufacturing sugar. These decisions can, 
therefore, have. no. application .to cases of 
price: fixation under. S. 3 (1) read with Sec- 
tion 3 (2) (c) of the Act. Cases falling under 
sub-secs. (8A), (8B) and (8C) of S. 3 of that 
Act belong to a different category altogether. 


65. It is customary in price fixation cases 
to cite the oft-quoted decision in Premier 
Automobiles D v. Union of India (1972) 
2. SCR 526 .: (AIR 1972 SG 1690) which 


Union of India (ChandrachudC: J) ` A I R. 


concerned the fixation of price’ of motor - 
cars. It is time that it was realized that the 
decision constitutes no precedent in matters 
of price fixation and was rendered ftor 
reasons peculiar to the particular case. At 
page 535 of the Report (1972) 2 SCR): (at 
pp- 1698-94 of AIR) Grover J.. who spoke 
for the Court, stated at the outset of the 
judgment: 


= “Counsel for all the parties and the learn- 
ed Attorney General are agreed that irres- 
pective of the technical or legal points that 
may be involved, we should base our judg- 
ment on examination of correct and rational 
principles and should direct deviation from 
the report of the Commission which was an 
expert body presided over by a former judge 
of a High Court only when it is shown that 
there has been a departure from established 
principles or the conclusions of the Commis- 
sion are shown to be demonstrably wrong 
or erroneous.” 


By, an agreement of. parties the Court was 
thus converted into a Tribunal for consider- 
ing every minute detail relating to price 
fixation of ‘motor cars. Secondly. as regards 
the escalation clause, the Court recorded at 
page 548 that it was not disputed on behalf 


Of the Government, and the Attorney Gene- 


ral accepted the position, that a -proper 
method should be devised for escalation or 
de-escalation. Thirdly, it is clear from 
page 544 of the Report that the learned At- 
torney General also agreed that a reasonable 
return must be allowed to the manufacturers 
on their investment. The decision thus pro- 
ceeded partly on an agreement between the 
parties and partly on -concessions made at 
the Bar. That is the reason why the judg- 
ment in Premier Automobiles cannot be 
treated as a precedent and cannot afford any 
appreciable assistance. in the decision of 
price fixation cases... 


66.: The contention that the Price Con- 
trol Order is arbitrary because it is not limit- 
ed in point of ime is without any merits. In 
the very nature .of things. orders passed 
under S. 8 (1) read with S. 3 (2)- of the 
Essential Commodities Act are designed pri- 
marily to meet urgent situations which re- 
quire prompt and.timely attention, If.a price 


‘control order brings about an improvement 


in the supply position or if during the period 
that such.an order is.in operation there is a 
fall in prices so as to bring an essential com- 
modity within the reach’ of the ordinary con- 
sumer, the order shall have lost‘ its justifica- 
tion and would in all probability be with- 
drawn. That in fact is what has happened 
in the instant case: It appears that the sup- 
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ply position having improved,.or so at any 
rate seems to. be the assessment of-the situa- 
tion by the Government, the order has been 
recently withdrawn. 

67. Learned counsel for the petitiozers 
laid great stress on the circumstance that, 
as is shown by the affidavit filed on bekalf 
of the Union Government. the Price Con- 
trol Order did not take into account -he 
circumstance that. the cost of production of 
mustard oil includes a fairly large marzin 
of profit of the middleman. It is urged that 
small millers cannot afford to make large in- 
vestments, and . lock up their limited cap-tal 
and therefore resort is required to be Lad 

to the intervention of the middleman who 
is in a position to'invest a. large capital in 
the purchase of raw material and who, natu- 
rally, expects a fair return on his investment. 
The intervention of the middleman is an ac- 
knowledged reality of all trades .and btsi- 
nesses. The fact that the middleman’s profit 
increases the price of goods which the. com- 
sumer has to pay, was described. by tais 
Court ` in Narendra Kumar v. Union of 
India (1960) -2 SER. 375 : (AIR’ 1960 
SC 480) as axiomatic’. As observed in 
that case, since the middleman’s charges 
often add to a considerable sum, it has been 
the endeavour in modern times for thcse 
responsible for social control to keep middle- 
man’s activities to the minimum and to at- 
tempt to replace them largely by co-operative 
sale societies of producers and co-operative 
purchase societies of consumers. The elimira- 
tion of the middleman is bound to cause 
trouble and inconveniece, but the ultimete 
saving in the cost of the finished product 
could more than.balance that inconvenience. 
The argument of the petitioners really 
amounts to a.rigid. insistence ‘that they are 
entitled to carry on their business as“ thay 
please, mostly. in a traditional mannér 
regardless of.its impact on public interest. 
But, property ‘rights are not absolute, and 
important as the right of property may te, 
the right of the public that such rights be 
regulated in common interest is of greater 
importance. These’ correlative rights, as o> 
served in Leo Nebbia v. People of. the State 
of New York (1984) 78 Law Ed 940, are zl- 
ways in collision: “No exercise of the private 
right can be imagined which will not n 
some respect, however slight, .affect the pub- 
lic; no exercise of the legislative preroga- 
tive to regulate the conduct of the citizen 
which will not to some extent abridge. his 
liberty or affect.his property. But subject 
only to constitutional restraint the private 
right must yield to the public need.” In tke 


words. of Justice Roberts who delivered the 
opinion of the Court in-Leo Nebbia, 


“The Constitution does not secure to any 
one liberty’ to ‘conduct his business in 
such fashion as ‘to inflict’ injury upon the 
public at large or upon any substantial 
group of the people. Price control, like any 
other form of regulation, is unconstitutional 
only if arbitrary, discriminatory, or demon- 
strably irrelevant to the policy the Legislature 
is free to adopt, and hence an unnecessary 
and unwarranted interference with individual 
liberty.” 


68. Counsel. for the - petitioners charac- 
terised the fixation of price in the- instant 
case as.a veiled transgression of power con- 
ferred by Section $ (1) of the Essential Com- 
modities Act. In support-of that submission 
the judgment of this Court in K. C. Gajapati 
ana Deo v. State of Orissa 1954 SCR 

: (ATR 1958 SC 375) was cited in which 
7 was said that when a legislative power is 
defined’ by reference to purpose, legislation 
not directed to that purpose will ‘be invalid. 
We aré unable to appreciate how, if the 
Government has got the power to fix a fair 
price of an essential commodity, it can be 
said that they have under a pretext tres- 
passed upon a field which does not properly 
belong to them. The power conferred by 
Section 3 (1)’of the Essential Commodities 
Act is undoubtedly purposive. But it seems 
to us incontrovertible that the Price Control 
Order was promulgated by the Government 
in order to achieve the purpose set out in 
Section 3 (1) of the Act. The fact that a 
legislative remedy: or an administrative order 
passed in exercise of a statutory power is in- 
effective to mitigate an evil may show that 
it has filed to achieve its purpose, high- 
lighting thereby the paradox of reform. But 
as observed in Joseph Beauharnais v. People 
of the State‘ of Illinois (1951) 96 Law Ed 
919; that “is the: price to be paid’. for the 
trial-and-error inherent in legislative efforts 
to deal with obstinate social issues.” We are, 
therefore, unable to hold that by fixing a fair 
price for mustard oil, the. Government has 
committed a veiled and subtle trespass upon 
private rights or upon a legislative field 
which is not opén to themi to occupy. 


69. To sum up, it seems to us impossible 
to accept the contention of the petitioners 
that the impugned Price Control Order is an 
act of hostile discrimination against them or 
that it violates their right to property or 
their right to do trade or business. The peti- 
tioners have taken: us into the minutest de- 
tails of the mechanism of their trade opera- 
tions: and. they have. attempted to demon- 
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strate in relation thereto that a factor here 
or a factor there which ought to have been 
taken into account while fixing the price of 
mustard oil has been ignored. Dealing with 
a similar argument it was observed in 
Metropolis Theater Co, v. City of Chicago 
((1918) 57 Law Ed 780) that to be able to 
find fault with a law is not to. demonstrate 
its invalidity. 

-~ “Tt may seem unjust and oppressive, yet 
be free from judicial interference. The pro- 
blems of government are practical ones and 
may justify, if they do not require, rough ac- 
commodations, illogical, it may be. and un- 
scientific. But even such criticism should 
not be hastily expressed. What is best is not 
always discernible; the: wisdom of any choice 
may be disputed or condemned. Mere errors 
of government are not subject to our judicial 
review. It is only its palpably aia exer- 
cises which can be declared void.. 


The Parliament having entrusted ‘the fixa- 
tion of prices to the expert judgment of the 
Government, it would be wrong for this 
Court, as was done by common consent in 
Premier Automobiles (AIR 1972 SC 1690) to 
examine each ard every minute detail per- 
taining to the Governmental. decision. The 
Government. as was said in Permian Basin 
Area Rate Cases. (1968) 20 Law Ed 2d 312 
is entitled to make pragmatic adjustments 
which may be called for by particular cir- 
cumstances and the price control can be 
declared unconstitutional only if it is patent- 
ly arbitrary, discriminatory or demonstrably 
irrelevant to the policy which the legislature 
is free to adopt. The interest of the producer 
and the investor is only one of the variables 
in the “constitutional calculus of reasonable- 
ness” and Court ought not 
long as the exercise of Governmental power 
to fix fair prices is broadly within -a “zone 
of reasonableness”. If we were to embark 
upon an examination of the disparate con- 
tentions raised before us on behalf of - the 
contending parties, we have no doubt that 
we shall have exceeded our narrow and cir- 
cumscribed authority. 


70. Before closing, we would like to men- 
tion that the petitioners rushed to this Court 
too precipitately on the heels of the Price 
Control Order. Thereby they deprived 
themselves of an opportunity to show that in 
actual. fact, the order causes them  irrepar- 
able prejudice. Instead, they were driven 
through their ill-thought haste to rely on 
speculative hypotheses in order to buttress 
their grievance that their right to property 


and the right to do trade was gone or was 
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to interfere so ' 


A. I. R. 


substantially ‘affected. A little more patience. 
which could have been utilised to observe 
how the experiment functioned, might have 
paid better dividends. 

71. The impugned Price Control Order is, 
therefore, valid, and the challenge made 
thereto by the petitioners has to fail. These 
are Our reasons in support of the order 
passed earlier that the petitions be dismissed 
with costs. 

Petitions dismissed. 


_ AIR 1978 SUPREME COURT 
(From: Allahabad)* 
S. MURTAZA FAZAL ALI AND 
P. N. SHINGHAL, JJ. 

Jagdish Chandra (Dead) by. L.Rs., 
Appellants v. Brij Mohan and others, 
Respondents. 

Civil Appeal No. 1546 of 1970, D/- 
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(A) Constitution of India, Art. 136 — 
Appeal by special leave — Concurrent 
finding by Lower Courts that a sale 
was a sham transaction is one of fact 


1318 


— Supreme Court would not go be- 
hind such finding. (Para 6) 
Anno: AIR Comm. Const. of India 


2nd Edn., Art. 136 Notes 12, i8. 
(B) U. P. Zamindari Abolition and 
Land Reforms Act (1 of 1951),.S. 154 


-—- Scope — Restriction’ on transfer of 
land by Bhumidar. 


Before S. 154 can apply it must be 
found as a fact that the person to 
whom the property is transferred must 


have held an aggregate of 12} acres 
of land in U. P. which was increased 
to “30 acres at the relevant period.. 


Hence, where there is a specific finding 
of fact that the transferee plaintiffs 
did not have lands exceeding 12} acres 
the question of applicability of S. 154 
cannot arise. ' (Paras 8, 9) 
Mr. S. C. Manchanda, Sr. Advocate 
(Mr. S. L. Aneja, Advocate with him), 
for Appellants; Mr, M. S, Gupta, Advo- 
cate (for Nos. 1 and 2) and Mr, I. S, 
Sawheny, Advocate (for No. 3 (3)) for 
Respondents. 

S. M. FAZAL ALI, J:— This is a 
defendants appeal by special leave and 
is directed against the judgment dated 


*(Second Appeal No. 2653 of 1967, D/- 
15-5-1969 (All). 
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15th May, 1969. of the Allahabad Hash 
Court .upholding the decree passed oy 
the District Judge in favour ‘of , “he 


plaintiff for specific performance oO a. 


contract of sale: `- p; 


2. The facts of the case “lie: withir. a 
very narrow compass, and | may be 
briefly stated thus. 


3. The defendaiit - Jagdish Chander 
purchased - the lands in dispute fov a 
consideration ‘of “Rs. 6000/- by a 
deed dated 12th July, 1958 ‘includmg 
the Bhumidhari land from Ata [luhi 
Khan who was the proprietor of -he 
said lands. The sale deed in favour of 
the defendant Jagdish Chander cen- 
tained’ a stipulation that ‘the vendor 
would be entitled to- repurchase “he 
property for the consideration mn- 
tioned in the sale déed within. fve 
years from the date of the executon 


of the sale deed. On 18th ‘Dec, 1:58 
Ata Ilahi Khan sold his right of “es 
purchase. of the. land under the’ sale 


deed above mentioned to Bir Nardin, 
Mangal :Singh and` Mukanda ~ Sin zh. 
Thereafter, a few years later on Ast 
May, 1962 Ata Ilahi Khan again sald 
his. right of repurchase in ‘respect of 
the aforesaid property to -Brij Mokan 
and Chandrapal Singh, plaintiffs No-.1 
& 2. It. would thus be seen that while 
selling the property to the -defend-nt 
Jagdish Chander Ata Ilahi Khan kad 
clearly incorporated an agreement to 
resell the land within five years on 
payment of the consideration of he 
sale deed itself. Armed with the sale 
deed executed by Ata Ilahi Khan in 
favour of the plaintiffs, the “respch- 
dents filed the present suit for specñic 
performance of the contract of sle 
contained in the sale deed executed 
by Ata Ilahi Khan in favour of the ce- 
fendant Jagdish Chander. The., plam- 
tiffs sought to enforce that ‘part of 
the contract which contained the right 
of the vendor.-to repurchase the pzo- 
perty from J agdish Chander witEin 
five | years. 


å, The suit “was tried by - the Second 
Additional’ Civil Judge; ‘ Muzaffarnagar 
who ‘dismissed the -suit ‘holding - tEat 
the plaintiff’s sale deed was not legl- 
ly enforceable. The. plaintiffs 
filed an. appeal to the’. Court . of.. 
District “Judge; 
the judgment of the Additional 
` Judge. The District : . Judge 


Cizil 
. disagre2d 
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sale 


-in favour of Bir Narain and 


ae 


Muzaffarnagar agate st 
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with the view taken by: the trial. 
Court. and decreed.. the: plaintiffs’ suit 
holding that. the agreement ‘relied upon 
by the plaintiffs was capable of being 
enforced, The ‘defendant J agdish Chan- 
der unsuccessfully -preferred “an « appeal 
to the High Court which-was dismiss- 
ed and ‘the decree of the: District 
Judge was upheld by the High Court. 
Thereafter, the defendant came up to 
this- Court and - after being granted 
special leave the present appeal has 
been paced before us for hearing. 


"5. Mr: ’Manchanda, learned counsel, 
appearing ‘for the ‘appellant submitted 
two points before us. In the first 
place, he urged that in view of a prior 
sale deed executed by Ata Ilahi Khan 
others 
dated 18th Déc.,, 1958, the vendor had 
no, right to execute a sale of the right 
of “repurchase on 2ist July, 1962 in 
favour of the plaintiffs, because the 
vendor had parted with his title in 
favour: of. Bir Narain and if he had 
sold anything to the plaintiffs it was 
merely a-bag-of wind.. So far as this 
point is -concerned, the: District Judge 
reversed. the finding arrived at -by the 
trial Court and came to a finding’ of 
fact that the sale deed in favour of 
Bir Narain was a sham transaction 
and did not pass. any -title to the ven- 
dees Bir Narain and others, The . Dis- 
trict Judge : further held that Bir 
Narain himself. appeared as a’ witness 
in the. suit and clearly deposed. that he 
had surrendered his interest and had 
no title at all. In this connection, the 
District Judge observed . as follows: — 
“When once, it has been found that 
Bir Narain and others had no valid 
transfer made in their favour because 


of the want of a title to convey in 
their vendor, it’ is too much to say 
that they would be possessing the 


right to take back the land in the con- 
sequence ‘of repurchase 
the three vendees, Bir Narain Mukanda 
Singh and. Mangal Singh, were the at- 
testing witnesses - of the sale deed 
which specifically ‘stated that whatever 
rigħts they ' “possessed “ under the sale 
deed dated 20th Dec., - 1958 had been 
relinquished . ‘or surrendered.. 

When Biro Narain :(P. W. 5) has declar- 
ed on sworn testimony that .he. and the 
other .vendees . had not, acquired any 
right under the sale: deed: Ex. A-20. it 
is -difficult -to accépt:ithe respondent's. 
contention that the right to. repurchase 
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vested in Bir Narain and 
that view the finding of the 
Additional Civil J udge is correct.” '- 


6. This. finding of fact has 
affirmed by the High Court and it is 
not possible for us to go behind these 
findings of fact in this appeal by spe- 
cial leave. For these reasons, there- 
fore, the first contention raised by the 


learned counsel for the appellant must. 


be overruled. 


‘9. Another point of law which has 
been argued by counsel for the appel- 
lant was that as Ata Ilahi Khan or the 
plaintiffs were possessed of the Bhu- 
midhari land which exceeded the limit 
of 124 acres, the sale was invalid un- 
der the provisions of S. 154 of the 
U. P. Zamindari Abolition and Land 
Reforms Act, 1950. (hereinafter referred 
to as the Act). Section 154 of the Act 
as it stood when the transaction was 
entered ran thus: a 


“154. Restrictions on the. transfer ` by 
a bhumidhar: (1) Save as provided in 
sub-ss, (2) and (3), no bhumidhar shall 
have rights to transfer by- sale or gift, 
any land other than tea gardens. to 
any person other than an institution 
established for a charitable pur- 
pose, where such person shall, as 
a result of the sale or gift, be- 
come entitled- to land which toge- 
ther with land, if any, held by himself 


or together with his family, will in 
the aggregate, exceed 124 acres in 
‘Uttar Pradesh.” 

8. It is manifest that before the 


section can apply it must be found as 
a fact that the person to whom the 
property is transferred. must have held 
an aggregate of 12) acres of land. in 
U. P. which was increased to 30 acres 
at the relevant period. 
case, the District Judge has. returned 
another finding of fact, that the defen- 
dant was not able to show by produc- 
ing the khatauni or any other docu- 
ment that the plaintiffs Nos: 1 and 2 
who were the transferees had land 
exceeding. 124 acres. In. this connection, 
the District J fudge found as follows: 


..“On the point of fact “as ` well, > the 
plea.is not supported by evidence. The 
defendant did: not produce ‘the Khat- 


auni to prove that the plaintiffs Nos. 1 | 


and 2 would, in the result of the ‘sale 
deed become - Founicd o sa eae 
ing ‘124 acres,” E Tau a 


yoo: vp 


‘M/s. B. R. Ltd. v.-L-T.. Commr., .Bombay 


others. In’ 
learned: 


been. 


“In the instant — 


“business” -——-: 


A. I. R.. 


.9. . Thus, on the finding of fact re- 
corded . by the. District Judge: and as 
affirmed by the’ High Court, it . was 
established ` that the transferees, name- 
ly, the plaintiffs did not have lands 
exceeding 125 acres so as to fall with- 
in the mischief of S. 154 of the Act. 
In this view of the matter the second 
contention raised by counsel for the 
appellant also fails and. it is not neces- 
sary for us to examine further the 
consequences of violation of the provi- 
sions of S. 154 of the Act. Mr, Man- 
chanda submitted that in view of the 
statutory prohibition. contained. in Sec- 
tion. 154 of the Act, the. court would 
not exercise its discretion for enforc- 
ing the contract. which is prohibited by 
law. In view, however, of the- finding 
of fact referred. to above that the total 
bhumidhari land possessed by the 
plaintiffs did not exceed 1% acres or 
30 acres, as the case may be, the 
question of application of S. 154 of 
the Act does not arise, and, therefore, 
it is not necessary for us at all to go 
into the question as to whether or not 
the court should have exercised its 
discretion in passing a decree. for spe- 
cific performance. 


10.: The result is that the conten- 
tions raised by Mr. Manchanda fail 
and the appeal is dismissed, but in the 
circumstances without any order as to 
costs, 


Appeal dismissed, 
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M/s. B. R. Limited, Appellant v. V. 
P. Gupta, Commissioner of Tncome-tax 
Bombay, . Respondent. . 
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Income-tax Act (11 of 1922), Sec- 
tion 24 (2) (as it stood before its am- 
endment in 1955) — Carry forward 
and set off of business losses — “Same 
Meaning — Question 
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whéther the -business was. the same 
business is a mixed question of - law 


and fact =- Test to determine. 2 


Under s. ‘24 2) of the. ‘Act of 1922 
as it stood béfore its -amendment in 
1955, an unabsorbed loss -could be car- 
ried forward to be- set off against 
the profits of a subsequent year or 
years; only if such profits accrued to 


the assessee from the same business 
and not ‘otherwise. It is elementary 
that in law, the two -.words ‘same’ 


and ‘similar’ connote different -concepts 
and therefore the carrying: on of a 
Similar ‘business will. not meet. thè. re- 
quirements of the section. The busi- 
ness has to be the same .as. -before. 
But though this is so, it is not possible 
to evolve a satisfactory test of univer- 
sal application for determining . whe- 
ther, the business which. an’ - assessee 
carries on in a year in which he has 
made profits’ against. which. a. carried 
forward loss could be set-off, is:~ the 
same business: which he was carrying 
on in the year in which: he incurred 


the loss. The . determination. of the 
question whether an assessee is car- 
rying on in two different ` accounting 


periods the same business depends es- 
sentially on the facts of - each- parti- 
cular case though, the decision whe- 
ther an assessee is. carrying on the 
same business is a mixed question. of 
law and fact-as the question has to 
be. decided on the application of vari- 
ous tests in so far as they may be ap- 
plicable. Since legal principles are re- 
quired to be applied to the facts found. 
and legal inferences are- -required to 


be drawn from those facts, -the. ques- 
tion assumes the form of a mixed 
question of law and fact- and ceases 


to be a mere question of fact. 
os (Para 9) 


‘In the ‘instant case “the, "appellant 
Company used to carry on business: in 
(i) general insurance,- (ii) ` - brokerage 


and commission, and ` (iii) import - and 
sale of woollen’ fabrics, leather belt- 
ings, hardware,- toilet goods, chemicals, 


cotton fabrics, etc. _The ” business’ ` of 


import ard sale was closed by the ap-. 


pellant’ towards the end’ of the calen- 
dar. year. 1952 _correspónding ` to: the as- 
sessment year 1953-54. In that year 
the appellant “suffered ‘an accurntlated 


business ‘loss of: ‘Rs. ‘56 488/-. E = 
| 1954-55, 


From the. absessment- year. 


that..is to say, from -.the:., . commence-. - 


4 : 14 » 


M/s. : B, R. Ltd. Vi 


‘ing in ‘the relevant 


S.C. 1321 ° 


ment of. the..calendar -year 1953, the 
appellant started exporting cotton. tex- 
tiles instead of importing woollen fab- 
tics which it had ceased to do towards 
the end of the calendar year 1952. 
The appellant claimed that the loss of 
Rs. 56,488/~" incurred by it on the im- 
port and sale of articles should be set 
off against the profits made by it dur- 
ing the assessment years inane 1955- 
56 and 1956-57. 


I.-T, Commr, Bombay 


Held ‘that the Commissioner was 
wrong in taking the. view that the 
business which the appellant was. do- 
assessment years 
was not the same business which he 
was doing when it incurred the unab- 
sorbed loss. A common management, a 
common business organisation, a com- 
mon administration, a common fund 
and a common place of business show- 
ed in the instant case the interlacing 
and inter-dependence. of the businesses 
carried on by the appellant. Thus the 
unity of control and the other cir- 
cumstances ` showed that there . was 
dovetailing or interlacing between the 
business of import and the business of 
export . carried on by the assessee and 
that they constitute the same business. 
The: appellant therefore: was..entitled to. 
set off the unabsorbed loss-of the as- 
sessment year 1953-54 against the pro- 
fits of the assessment years: 1954-55, 
1955-56 ‘and 1956-57. Order D/- 18-1- 
1972 of Commissioner of : Income-tax. at 
Bombay in Revision Petn. B. C. No. 
R. P./V/Nos. 374-376 of 1960, Reversed. 
AIR 1971 SC 2293 and AIR 1967 SC 
853 and AIR 1971 SC 2328, Rel. on. >. 

(Paras. 15, 16, 17) 


Anno: - AIR . Manual (2nd Edn.) In- 
come-tax Act (1922), S. 24, N. 8. sf 


Cases Referred: Chronological Paras 
AIR 1971 SC 2293 : 79. ITR 589 : 1971 

Tax LR. 1536 © 14 
AIR 1971 SC 2328 : 77 ITR 739: 1971 

Tax LR 1538 i 6, 13, 14, 16 
AIR 1969 SC 946.: 73 ITR 685 12 
AIR 1967. sc 853 “63. ITR 632 i, a 


(1967) 64 ITR 317. (Cal) ee ta 
AIR 1961. SC 360:41 ITR 272 ` 9 
(1929) 13°Tax Cas. 83:138. LT 331, 
. Scales v. George, Thompson. & Co. 
we. 10, 13, 15 

M! S; ‘Ravinder Narain, K.J. Jobn; 
and Talat, Ansari, Advocates, for Ap- 
pellant; M/s, R. M. Dhebat, K,. ©, Dua; 
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and Miss’ A. ee 
tor Respondent., 


CHANDRACHUD, C. J.: —— The ap- 
pellant which is a publié limited , com- 
pany incorporated under, the Indian 
Companies Act is authorised by | its 
memorandum and articles of association 
to carry on business, 
importers, exporters 
agents.. l 


B. R: Ltd, 


SeT 


and insurance 


2. We are concerned in these, ap- 
peals with the assessment years 1954- 
55, 1955-56 and 1956- 57° corresponding 
to the accounting- years 1953, 1954 and 
1955. The appellant used to.. carry on 
business .in (i) general insurance, (ii) 
brokerage and commission, and 
import and sale’ of woollen fabrics, 
leather beltings; hardware, toilet goods, 
chemicals, cotton fabrics, ete. The busi- 
ness of import and sale was closed by 
the appellant towards the end of the 
calendar year 1952. corresponding ` to 
the assessment. year 1953-54. In that 
year the appellant suffered, an accu- 
mulated business loss of Rs. 56 ,488/-. 


' 3.o From the assessment year -1954- 
55, that is to say, from the ` commence- 
ment of the calendar year’ 1953, the 
appellant started exporting cotton tex- 
tiles instead: of importing woollen fab- 
rics which, as stated earlier; it had 
ceased to do towards’ “the end of the 
calendar year 1952.“ The appellant 
claimed that the loss: of Rs: 56,488/- 
incurred by it on ‘the’ import and. sale 
of articles mentioned above should be 
‘set off against the profits made by it 
during the assessment years 1954-55, 
1955-56 and 1956-57, 


4, The Incame-tax Officer and the 
Appellate Assistant Commissioner -re- 
jected the. appellants claim- on , the 
' ground that the -business of importing 
and selling goods was ` distinct and 
separate from the business of export- 
ing goods; and since the import busi- 
ness which’ the appellant was; . doing 
till the commencement òf the... assess- 
ment year 1953-54 “and ‘the 
business which it commenced in _ the 
assessment year. 1954~55 did not con- 
stitute .the ‘same business. ‘arid | as . the 
business of import. in’ ' which the | 
was suffered was discontinued or ` did 
not exist in the assessment years 1954- 
55° to 1956- 57, the -unabsorbed ` loss “of 
the asséssment , year- 1953-54 could not 
be set off against the profits realised 


v. L-I. Commr., Bombay 


inter alia, as 


Gü) 


export 


‘loss 


A.1. BR. 


from the qner Business ‘in eae 
years, ~ | i l 


3. Instead of filing an ‘appeal ‘to the 
Income-tax. Appellate Tribunal, the ap- 
pellant filed :: revision. . applications to 
the Commissioner of I IT, against the 
orders: of the Appellate Assistant Com- 


missioner, under S. 33A of the In- 
come-tax Act, 1922. The revision ap- 
plications were filed on- June .15, 1960 


but. it was on Jan. 18, 1972* that- they 
were. disposed of. by the Commis- 
sioner, Bombay.~’City-V, Bombay.. The 
reason for the. delay seems. to be that 
the Commissioner was awaiting the de- 
cision of a case which, it- seems, was 
ultimately withdrawn, - B g 


6.) It was urged on- ‘behalf -of the 
appellant’ before. the Commissioner _ 
that the business. of import and ex- 
pert was one and the same business. as 


- both : activities: involved .purchase -and 


-that 
were . 


the - place 
purchased 
make -any mate- 
rial difference ‘as - far as the na- 
ture of business was concerned.. In 
his -order dated -Jan; 18, 1972 the Com- 


sale of goods and 
where . the goods.’ 
or sold” would not 


' missioner observed: that apparently this 


argument was well founded but a de- 


tailed scrutiny of the nature of the 
two businesses: would show that the 
nature of the. articles: imported was 


entirely different from the nature of 
the articles exported and the procedure 
involved in the import and export of 
articles was also entirely different. The 
Commissioner found that. whereas until 
the commencement of the assessment - 
year 1954-55 the appellant was dealing 
in woollen fabrics’ and other articles, if 
started déaling in cotton textiles only 
with effect from the assessment year 
1954-55: Relying upon a judgment of 
the Calcutta .High Court in Shree 
Ramesh | Cotton Mills Ltd. v. C. I. T.. 
Calcutta (1967) 64 ITR 317 (Cal) the 
Commissioner held that the business. of 
import of certain articles in one year 
and . the export. of other articles in. 
other. years were not dovetailed into 
one another and. there was no insepa- 
rable „link between the two activities.” 
The fact. that. the ` ‘same „capital and the 
same management. lo after the 
businesses in ae. different ventures 
would not, according to the , Commis« 
sioner, make the import and export 
businesses carried on: in different years 
the same ` business, -The Commissioner's 
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attention was drawn to a judgment of 
this Court..in .Produce Exchange ` Cor- 
poration Ltd: v, C. I. T. (Central) Cal- 
cutta, 77 ITR 739: (AIR 1971- SC 2338) 
but he felt that the decision was.`-dis- 
tinguishable since . the appellant. - theze- 
in, was carrying on business in diverse 
commodities in. the same year and the 
import business was stopped . in, subse- 
quent years.. Consequently, the Com- 
missioner rejected thé revision applica- 
tions pertaining .to the three assess- 
ment years, These appeals by special 
leave are directed against the orders 
passed by the Commissioner. 


7. Section 6 of the ‘Indian eget 
tax Act, 1922, which corresponds 
S. 14. of the ‘Act of 1961; classified al 
income for. the purposes of charge of 
income-tax and computation. of total 
income under six heads, . the . fourth 
being “profits, and gains of business, 
profession or. vocation. ” Section 10. (1) 
of the Act of. 1922 taxed the protits 
of. business, profession or vocation car- 
ried on by the _assessee. , 
of that Act any. assessee | who sustain- 
ed a loss of. profits | or _gains., „for . any. 


year under any of the heads menticn- 


ed in S..6 -was entitled to have - the 


amount of the loss-set off against his. 


income, profits,or..gains under any 
other head in that year. Section: 24 (), 
prior. to its amendment by. Te: Finance 
Act, 1955, read., thus: i; 


` “Where ‘any. assessee ee a “less 


of profits | or gains in’ any year, ' being 
a previous year not earlier than ‘tne 
previous year for the assessment 
_ the year ending on the 31st “day of 
March, 1940, in any’ business, profes- 
sion .or vocation, and the 
be wholly set off under sub-s. (1), 30 
much. of the loss as is not so set off 
or the whole loss where the assess2e 
had no, other head of income shall 3e 
carried forward, to the ‘following year 
and set off against ‘the ` profits 
gains, if any, of the assessee from the 
same business, . proféssion. or vocation 


for that year;,........” _ 
Section 16.of the. Finance Act, 1955, 
in so far. as relevant,. substituted the 


following. sub-section for . the original. 
sub-s. (2) with effect from April 1, 
1955: > 


“Where Ry ‘assessee usins a loss 


of profits or gains:in any year, beirg. 
a previous year not earlier than the 
previous year: for the assessment. fer 
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By ,.S., 24 (1) 


‘for 


loss cannot. 


and 
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the year -ending on the 31st. day of 


March, 1940, in any: - business, > - profes- 
sion. or: vocation,-and the loss . cannot 
be: wholly. set off under. sub-s.: (1), so 


much’ of. the loss as.is not so set off 
or the whole: loss where the assessee 
had ‘no other -head of: income shall be 
carried forward to me eae year, 
and 


* (ii) - where’ the’ TER was i by 
him in;any other business, profession 
or vocation; it shall be set off against 
the profits and. gains if any, of any 
business, profession or vocation carried 
on by him in that year: provided that 
the business, profession or vocation in 
which the loss was originally sustained 
continued to be carried on by him in 
that year; and.. gat ye 


taessa” 


8. The Conme s- orders which 
are’ impugned in these’ appeals show 
that the revision applications were 
argued before -him ‘on the footing that 
sub-s. (2) of/S. 24 as it: stood - before 
its amendment in -1955 governs the 
matter. © The appeals before us were 
argued ‘on the same basis. and, there- 
fore, our, ‘decision must turn on. the 
interpretation “ of the expression . “same 
business” ‘which’ occurs in S. -24 (2) as 
it stood ‘then: . We may, however, ‘add 
that even under the amended , provi- 
sion; the consideration whether in. the 
year of profit - -the ‘assessee was carry- 
ing on’ the same business which he 
was carrying on in the year in which 
the unabsorbed loss occurred is not 
irrelevant. Indeed, it is not even ir- 
relevant for the purposes of S. 72 of 
the Income-tax Act; 1961 which cor- 


‘responds to S. 24 (2) - of the 1922 Act. 


After: the: amendmeént’-of S. 24 (2) in 
1955 and under S. 72 of the Act . of 
1961, the right to ‘carry forward ‘an 
unabsorbed loss depends: upon whether 
the assessee’‘ still carries ‘on -the busi- 
ness in which the loss was incurred. 
That involves consideration of the 
question “whether, the’ business -- carried 
on by- -the ‘assessee_ is -the same which 
he - was carrying on - aad he AU EETER 
a Joss. l 


9. ‘Under S. 24 a E the | Act of 
1922, an unabsorbed ‘loss, could be car- 
ried forward to be set ‘off against the 
profits. of a subsequent year or years, 
only if such: profits- accrued to the as- 
sessee from the - -same.. business ‘and not 
otherwise. - It. is . elementary that in 
law, the..two words ‘same’ and | ‘simi- 
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lar’ -connote different: concepts: and 
therefore the carrying on of a similar 
business will not - meet. the require- 
ments of the section. The business has 


to be; the same as before. But though. 


this is so, it is not possible to evolve a 
Satisfactory test- of universal. applica- 
tion for determining whether, the busi- 
ness which an assessee carries on in a 
year in which he has. made profits 
against which a carried forward loss 
could be set off, is the same business 
which he was carrying on in the year 
in which he: incurred the loss. Decid- 
ed cases to which we will presently 
refer show that the determination of 
the question whether an  assessee is 
carrying on in two different account- 
ing periods the same business depends 
essentially on the facts of each parti- 
cular case though, the decision whether 
an assessee. is carrying on the same 
business is, as held by this Court in 
Setabganj..Suger Mills Ltd. v, Com- 
missioner .of Income-tax, Central, Cal- 
cutta, 41 ITR 272: (AIR .1961. SC 360) 
a mixed question of law and fact as 
the question has to be decided on the 
application of various tests in so far 
as they may be applicable.. Since le- 
gal principles are required to be ap- 
plied to the facts found and: legal in- 
ferences are required to be drawn 


from those facts, the question assumes 


the form of a mixed question of law 
and fact. and ceases to be a mere ques- 
tion of fact, l 


10. In Scales v. ‘George Thompson 
& Co., (1929) 13 Tax Cas 83 the res- 
pondent company was incorporated in 


1905 to take over as a going concern - 


the business of George Thompson & 
Co., shipowners, ship and insurance 
brokers, underwriters and merchants; 
The question regarding. the computa- 
tion of -.income-tax liability of | the 
company, concerned the . underwriting 
activities carried on by the. company. 
The Revenue contended that the whole 
of the operations of the company. con- 
stituted one trade, profession or. , voca- 
tion only while the company contend- 
ed that the underwriting was a sepa- 
rate trade, profession or vocation, from 
that of shipowning and that on the 
cessation of the underwriting activities 
in 1920 the results of those activities 
in the years 1918, 1919 and 1920 
‘should not be included in computing 
the income-tax liability of the com- 
pany for the year ending April 1922, 


ALR 
For answering the question whether 
the operations of the- company: consti~ 
tuted one ‘trade, profession or voca- 


tion,. Rowlatt, J, formulated the fol- 
lowing test: T 


= “I think the real question is, was 
there any inter-connection, any inter- 
lacing, any inter-dependence, any unity 
at all embracing those two businesses.” 
Applying this test the learned Judge 
held that the business of the company 
as shipowners was different from its 
business as underwriters because the 
two businesses were not interlaced’ or 


dovetailed into each other, 


11. In Commr. of Income-tax, Mad- 
ras v. Prithvi Insurance Co. Ltd., 63 
ITR 632: (AIR 1967 SC 853) the res- 
pondent company ‘carried on the busi- 
ness of ‘life insurance as well as” gene- 
ral insurance. Both life insurance and 
general insurance businesses were at- 
tended to by its ‘branch managers and 
agents without any distinction: There 
was one common administrative orga- 
nisation and the expenses’ incurred 
both ‘for administration’ and for’ heads 


of expenditure stich as'salary of the 
staff, ‘postage, staff welfare fund and 
general charges, were common. The 


question was whether the unabsorbed 
losses of the: respondent company for 
the assessment year. 1950-51 and ear- 
lier years in respect of life insurance 
business could be set off - against its 
profits of the general insurance busi- 
ness for the assessment years 1951-52 
to 1954-55 under S. 24 (2) of the In- 
dian Income-tax Act, 1922. Speaking 
for the Court, Shah, J. adopted the 
test evolved by Rowlatt, J. as a “fair- 
ly adequate test” for determining whe- 
ther’ the two businesses constituted 
the same business and held: “That in- 
ter-connection, interlacing, inter-depen- 
dence and unity are furnished in 
this case by the existence ‘of com- 
mon ‘management, common -business 
organisation, common ` administration, 
common fund and a common placă 
of business.” The Court rejected 
the Commissioner’s argument that whe- 
ther one ‘of the businesses’. can be 
closed without affecting the conduct of 
the other business was- a decisive test? 
in determining whether the two con- 
stituted the same business within the 
meaning of S. 24 (2). If one business 
cannot be conveniently carried on 
after the closure of the other, said 
the Court, there would: be a strong in- 

a 
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. dication that the two businesses - ccn- 
stituted the “same business” - but, no 


decisive inference. could be. drawn. frem 
the fact that after..the closure of. one 
business another may conveniently. be 
carried on > 


“12. In Hooghli Trust (Private) Led. 
v. Commr. of Income-tax, West. Ben- 
gal, 73 ITR 685: (AIR 1969 SC 946) 
the question was whether the clath 
business and the business in the gene- 
ral section carried on -by the assessee 
constituted the same business witkin 
the meaning of S. 24. (2).. Adopting’ the 
test formulated by Rowlatt, J.,, this 
Court set aside the: judgment. of tne 
High: Court. and upheld the one of tne 
Tribunal that: the: cloth business never 
assumed the proportion or stature of a 
distinct and separate business and ‘that 
there was sufficient evidence “to ` shcw 
dovetailing of the two businesses. 


13. In - Produce Exchange | Corpora- 
tion Ltd. v. Commr. of Income-tax 
(Central), . Calcutta,: 77. ITR.. 739: (ATR 
1971 SC 2328) the appellant “carried en 
business as a dealer-in` diverse. cori- 
modities and also in stocks: and shares.. 
In the accounting year 1949, it suffer- 
ed a loss in the sale of shares -which 
it claimed to carry. forward . and st 
off; against. the. profits of the subsega- 
ent years from... transactions. in _ othar 
commodities, The Tribunal found that 
there. was complete unity of control 


and shares were one of a number - 3f * 


commodities in which the company 
dealt with in the ‘ordinary course >f 
business and that there was’ no elə- 
ment of diversity or distinction `f 
separateness about the transaction in 
shares. Differing- from the Tribunal 
the High Court held: that the essential 
matter to be considered was the. -na- 
ture of the-two lines of business and 
not merely ‘their unity ‘of control pe 
therefore the entire trading activity . 

the company did -not constitute ay 
business. Reversing the decision of 
the. High Court it was held by - this 
Court that the decisive test was unity 
of control arid not the nature of ` the 
two limes of business and. therefore the 
Tribunal. was right. in its decision that 
the share business and other businesses 
carried on by the company ‘constituted 
“the same, business within the ‘meanir.g 
of S. 24 (2) as it stood before its arm- 
endment in 1955., This conclusion ‘was 
reached -by the. Court by -applying the 
test in Scales, ((1929) 13 Tax Cas 83}. 
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< [Prs; 11-15]. S.C, 1325 


-.414,. There is: only one other- judg- 
ment to which we: would like to` refer 
and that-is reported in Standard. Refi- 
nery and Distillery Ltd. v; Commr. of 
Income-tax (Central), Calcutta, 79 ITR 
589: (AIR. 1971 SC 2293). The appel- 
lant which owned a. distillery and had 
acquired a sugar refinery, obtained on 
lease a sugar and gur refining com- 
pany with effect from 1-6-1945, The 
appellant purchased .a certain number 
of shares of that company in 1946 and 
sold them in. 1947. at-a loss. A part of 
this loss was unabsorbed and the ques- 
tion which. arose for consideration was 
whether the appellant could carry for- 
ward that loss and set it off against 
the income from sugar manufacturing 
and distillery for the subsequent year. 
Hegde, J. speaking for the Court ob- 
served that the- ‘concepts of inter-con- 
nection ‘and: interlacing, inter-depen- 
dence and unity were not.:free from 
ambiguity but that this Court had laid 
down in Prithvi Insurance . Co. (AIR 
1967 SC 853) and Produce Exchange 
Corporation. (AIR 1971 SC. 2328) certain 
objective’ tests -for finding out the exis- 
tence of inter-connection, - interlacing, 
inter-dependence and unity. between 
two or more’ businesses. On an appli- 
cation =. of those . objective tests, to 
which. we ‘have.’ already referred, the 
Court. set aside: the judgment . of the 
High Court and -upheld the view of 
the Tribunal that the. ‘activities of the 
company constituted the same business 
since. there was complete unity of con- 
trol, shares were one of a number of 
commodities -in which the: company 
dealt in the ordinary course of business 
and. since: there was no element of di- 
versity .or::distinction' or separateness cin 
regard to the transaction in ‘shares qua 
the other ans oes of the. com- 


pany. 


15. In the light. of the - objective 
tests ‘evolved’ in these: decisions; not 
forgetting of course the basic formula- 
tion of ‘Rowlatt,: J: in Scales ((1929) 13 
Tax Cas .83) we are of' the opinion 
that: the. Commissioner was wrong in 
taking “the view that the business 
which’ the: applicant ‘was doing -in the 
relevant: assessment years was not the 
same‘ business which ‘he .was doing 
when it incurred the - unabsorbed. loss. 
A common management, a . common 
business organisation; a. common ad- 
ministration, a. common . fund and a 
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common place of business show in the - 


instant. case the interlacing and in- 
ter-dependence. of the businesses’ carri- 
ed on by the appellant. 


16. In support of. his conclusion 
that the two businesses. are. different, 
the Commissioner- relies. on the- cr- 
cumstances. that “there is a distinct 
and marked. difference in: the nature 
of goods dealt with?” by the appellant 
and, “the procedure- involved in the 


import of articles -from foreign coun- . 


tries. and the export of articles manu- 
factured in. India to different foreign 
countries is entirely different.” These 
circumstances are not by -. themselves 
sufficient to establish that the business 
of import which the appellant was do- 
ing is not the: same: business as that of 
export. The decisive: test, as: held by 
this Court in Produce Exchange Cor- 
poration (AIR 1971 SC 2328) is. unity 
of control and not the nature of: the 
two lines of business. The Commis- 
sioner also fell into the error of sup- 


posing: that, apart from the fact.. that 
the two: activities must form an inte- 
gral part of the entire business, ~ the 


“main consideration which has. to. pre- 
vail. is “whether” notwithstanding the 
fact that the assessee- may close .. one 
activity, it does. not. interfere in carry- 
ing on of: the other activity.” The fact 
that one business cannot conveniently 
be carried..on after the- closure: of the 
other may furnish a strong. indication 
that the two businesses constitute the 
same. business, © But. the decision of 
this Court in Prithvi Insurance .. Co. 
(ATR 1967 SC 853)- shows that- no:de- 
cisive inference can - be- drawn from 
the: fact. that after the- closure of . one 
business, another may or may -not 
conveniently be carried .om The ;Com- 
missioner also overlooked that in. the 
report dated June 6, 1962, which -the 
Income-tax Officer made in the revi- 
sion applications filed by the: appellant, 


it was expressly stated. that it’ was 
true: that “there was: a common con- 
trol and common management of. ‘the 


same. Board of Directors” of the busi- 
ness of import and export. Thus: the 
unity of control and. the. other circum- 
stances adverted to above . ‘show: that 

there was dcvetailing. or interlacing 
Between: the- business of ' import ` and 
the business of export carried) om by 
the assessee and that: they” constitute 
the same. business. - Ps A Gee 


-Tejinder : Singh v: State of Punjab 


A. L. R, 


‘17. For these reasons, we set aside 
the orders passed by the Commissioner 


„and hold that the appellant is entitled 


to set off the ' unabsorbed .loss of the 
assessment year 1953-54: against the 
profits of the assessment years 1954- 
55, ..1955-56 and 1956-57. The appellant 
will get its costs of the appeals in one 
set from the respondent. 


Appeals allowed, 


AIR 1978 SUPREME COURT 1326 
(From: 1975 Lab IC 203 (Punj & Har)} 


_ YX: V..CHANDRACHUD, C, J, 
°° D.A. DESAI AND 
R. S. PATHAK, JJ. 


Tejinder Singh Sandhu, Appéllant vs 


The State of Punjab and others, Res- 
pondents. 
Civil -Appeal No. 713 of 1975, Dja 


25-4- 1978. 


Punjab Agricultural Service, Class I, 
Rules (1947), Rr, 10, 16 — Promotion 
of permanent: Class. II officers to Class 
I — Fixation of seniority — Their 
seniority’ in Class. II prevails in their 
ranking in Class I — Punjab Govern- 
ment ‘Memo No. 9448-Agr: 1° (1) 65/ 
1583 dated 13-4-1966 — Applicability 
ma (Constitution of India, Art. 309). 


Seniority of officers . promoted fo 
Class. I.from the Class 1 cadre can- 
not be determined according to the 
dates. of their continuous officiation in 
Class I posts and. -according to the 
dates:on which they completed their 
probationary period. The sae ab Gov- 
ernment Memo No.. 9448-Agr. 1 (1) 65/ 
1583: dated -13-4-1966 providing for de- 
termination. of seniority with reference 
to. the dates of continuous appoint- 
ment in the respective cadres has no 
application because it refers to “‘tem- 
porary officers” appointed to the Pun- 
jab Agricultural Service, Class I and 
Class H. (Paras 7, 8) 


“Where the “appellant and réspondents 
2 and 3 were working in a permanent 
capacity in Class II ‘cadre when they 
were ‘promoted to Class I cadre on ad 
hoe basis and on the date on which 
permanent vacancies occurred in tha 
Class I cadre, all the three had com- 
pleted. their probationary period satis- 
factorily and were entitled to be cons 


FV/FV/C48/78/GDR. . 
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firmed .in Class. I posts, their’ senioriry. 


in. Class II had to prevail. in . their 
ranking in Class I. The appellant :wn70 
was junior to respondents. 2 and 3 :in 
the cadre of Class JI officers hed 
was not entitled -to be. regarded. as 
senior to respondents -2 and 3. by: vim- 
tue of his continuous .officiation in the 
Class I Post and because he -had corn- 
pleted his. probation- in that post _ be- 
fore respondents. 2 and. 3 - completzd 


theirs. 1975 Lab IC 203 (Punj & Har), 
Affirmed. — _ (Para 5) 
Anno: AIR sadn. Const of India 


(2nd 1974 Edn.),. Art. 309, N. 7 ' - 


M/s. Hardev Singh and R. S. Sodhi, 
Advocates, for Appellant; Mr. 0. >: 
Sharma, i ave er : le ere 
No. 1. 


CHAN DRACHUD, Eou J — The’ ap- 
pellant, Tejihder Singh ‘Sandhu, “and 
respondents -2 and 3 were, Serving | ini- 
tially as Class HI Officers ' but ‘were 


recruited ‘directly as Class II Officers — 


in the erstwhile State of Patiala‘ ard 
the East Punjab States’ Union, (Pepst): 
After the reorganisation of Punjab’ ‘ard 
Pepsu, they were absorbed in the Pun- 
jab Agricultural Service, ‘Class Il. In 
the seniority list of “Class II Officers; 
respondent 2 ‘was ‘shown at serial 
No.- 30, respondent 3 at ‘serial No. 39 
and ‘the: appellant ‘at ‘serial No. 40. Cn 
Aug. 2, 1965, appellant and respondent 
3 were promoted on ‘an ad hoc basis 
as Deputy Directors of Agriculture, a 

post borne on the cadre of Class I 
Service. The appellant took charge” of 


that post on Aug. 4, 1965 while ‘res- 
pondent 3 took charge fourteen days 
lateri on’ “Aug. 18, 1965. -The ad hoc 


promotions were made- for a period of 
three months or until such time as the 
appointments ` ‘could be made on a re- 
gular basis.” > - 

2. Respondent 2 was waneng at: the 
material ‘time in the Puni ab Agricul- 
tural University, Ludhiana, ` The Gov- 
ernment of Punjab having taken. a de- 
cision in Oct., 1966 to~ allow vits offi- 
cers who: were working on “deputation: 
with the Ludhiana ‘Agricltural Univer- 


sity to rejoin the ‘State ° Service, -res 
pondent 2 returned to ‘the ‘parent cee 


partment : on Oct: 28; 1966; He: 


promoted as Deputy Director: of ` ‘Agri 
culture, Class I, on -Feb, 22, 1967. cn 
“appellant ahd 


the same: oa -as the 
respondent °3. .: 


3. The ondin aia his pro 
bation. on- Aug, .3, 1967 while.. respon. 


Tejinder Singh v. State. of Punjab 


-[Prs, 1-5} - 


21; 1969 and March 1, 1968, respective- 
ly. .On Oct. 14, .1971, the -Government 
of Punjab. published .a tentative senio- 
rity’ list of-:Class I Officers 


Acting on. the 
basis of the seniority list, the ‘State 
Government - promoted „respondent 2 to 
the post of Joint Director -of Agricul- 
ture on. July: 10, 1973. and respondent 
3 on July :16, 1973. The appellant had 
filed a representation on the publica- 
tion of the seniority. list complaining 
that since he had officiated continuous- 
ly in the Class I post-:for..a longer pe- 
riod than respondents -- 2 and 3 and 
had. completed his . probation before 
they. had ..completed Pee he should 
have been treated . “senior to the 
other two and was ‘entitled to be pro- 
moted as J oint Director in . preference 
to them. It was implicit in the pro- 
motion . of respondents 2. and 3 to the 
post of Joint. Director. ‘that. the appel- 
lant’s © representation was neers by 
the Government, 


l 4, On Aug. 16, 1973- the appellant 
filed a writ petition in the High Court 
of Punjab _ and Haryana . contending 
that the promotion (of respondents 2 
and 3 ‘to the post of _ Joint Director 
was illegal being violative of Art. 16 
of the Constitution. | and . demanding 
that ..in recognition of his superior 
claim arising by virtue of: seniority he 
should . be promoted and confirméd in 
the ‘post -of - Joint Director. By its judg- 
ment dated May, 31, 1974, the High 
Court dismissed. the ‘writ petition — but 
granted to the. appellant a ‘certificate 
of fitness to appeal to this Court un- 
der Art, 133 (1) of the Constitution. 


De ‘The ‘narrow’ question for ‘decision 
is whether the: appellant is “entitled to 
be regarded. as senior to respondents 2 
and 3 by virtue of ‘his continuous. offi- 
ciation’ in the Class I. post ` and be- 
cause he ‘had completed. his.. probation 


in that. post ‘before respondents 2 and. 


3 completed’ theirs. Certain ` facts bear- 
ing ‘on _ this: “question . are, undisputed. 
Appellant: ‘and respondents “2 and 3 


originally belonged to Class. III Service 


of ‘the Pepsu State. They were. later 
appointed . by direct recruitment as 
Class H Officers in the Agriculture 


Department of the” State ‘with effect: 
from Sept. “24, 1956, -July 13, 1956 and: 
May. 1, 1956,- respectively, Tt is,. :there-.' 
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dents 2 and.3 completed ‘theirs -on Feb.. 


in which 
the appellant was shown as junior to 
_ respondents 2 and 3.. 
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fore, clear and not disputed that in 
the cadre of Class II Officers in the 
Pepsu Agriculture Department, appel- 
lant was junior to respondents 2 and 
3. After the merger of Peépsu ' with 
Punjab,’ they were . all absorbed in 


Class II Service of the Punjab: Agri- | 


culture © Department. Appellant -and 
respondent 3 were later promoted- to 
Class I Service of the: Punjab Govern- 
ment on the same date, that is to say, 
on August 2, 1965. On the date of pro- 
motion, appellant happened to - be 
working at Chandigarh itself and’ was 
therefore able to take charge öf his 
new post’ immediatély after the date 
of his appointment “Viz, August 
4, 1965. Respondent 3, on the other 
hand, was working as an Assis- 
tant Horticulturist at Kulu and` there- 
fore, he could not take charge of his 
post until he-was relieved of the post 
which he was holding. He was able 
to take over as Deputy Director at 
Hansi on Aug. 18, 1965, which was, l4 
days after the appellant had taken 
charge of his post. Respondent 2 was 
promoted as a Deputy Director in 1966 
but, that was for the reason that he 
was working on deputation with the 
Ludhiana Agricultural University and 


until the Government permitted its 
officers working on deputation | with 
the University fo revert. to the State 


Service, respondent 2, though eligible 
for being appointed as a Deputy Direc- 
tor, could not be so appointed. Thus 
the circumstance that the appellant 
and respondenis 2 and 3 took charge 


of their - respective posts in Class I 
Service on’ divergent ‘dates is purely 
fortuitous and affect their 


cannot 
seniority, " 


6. All the three were appointed as 
Class I Officers on a purely ad hoc 
basis. The permanent vacancies. in 
that cadre occurred in 1971 and it is 
in reference to the state of affairs ob- 
taining at that point of time that the 
question ‘of seniority ‘of the three of- 
ficers has to be considered. On . the 
date on which permanent” vacancies 
occurred in the Class ‘I cadre, the ap- 
pellant and respondents 2 and 3° ‘had 
all completed their probationary period 


satisfactorily. They ` were. therefore, 
eligible - -and perhaps ` entitled to. be 
confirmed in Class: I. posts. But- that 


confirmation had to -be . made `- ‘in the 


order in. which ‘they ` ranked: in _senio--" 


“.Pejinder “Singh v. State of Punjab 


A.I R. 


rity in their Class. If posts.. We` havel 
no: doubt that since all of them were 
appointed to Class I on an ad hoc 
basis and since they had all completed 
their probation in Class I posts when 
permanent. vacancies occurred in that 
cadre, their seniority in’ Class II has 
to prevail in their ranking in Class I. 
By that criterion, there cani be no 
doubt that the appellant must take his 


. place below respondents 2 and 3, 


T. Learned counsel appearing on 
behalf of the appellant: contends that 
Seniority of officers promoted to Class 
I from the Class II cadre must be 
determined according to the dates o 
their continuous: officiation in Class I 
posts and according to the dates on 
which they completed their. proba- 
tionary period. It is urged that by the 
application of this “dual test, the ap- 
pellant would rank higher in seniority 
over. respondents 2 and 3.. By reason 
of the circumstances which we have 
earlier mentioned, there is no sub- 
stance in this contention, The appel- 
lant was junior to respondents 2 and 3 
in Class IT. as well as in Class II 
Service of the Pepsu State. He was 
also junior to them in Class II Service 
of the Punjab Govt... after reorga- 
nisation of. the States. Having been ap- 
pointed to the higher post on the 
same date as respondent 3 and on an 
ad hoc basis, the appellant cannot be 
permitted to take advantage ‘of a 


chancy | circumstance that being .geo- 
graphically close to the headquarters 
he was able to take. charge of the 


post of promotion on the very. date on 
which he was appointed, an -opportu- 
nity which a quirk. of posting denied 
to respondent 3. The. latter, being af 
Kulu, had to be relieved of his post 
there and the proverbial red tapism 
intervened to disable him from taking 
charge. of his Class I post until, four- 
teen days later. In so far as respon- 
dent 2 is concerned he had. to awaif 
the - decision of the Government . that 
those on deputation to . the Ludhiana 
Agricultural University. may. return to 
their parent departments. It is nof 
disputed that if in Aug. 1965, respon- 
dent 2 was. not working on deputation, 
he would have -been promoted . along 
with the appellant and respondent 3 


to Class I. In fact it is important that: 


in Class: I,.-there.-were..only two vas. 


eancies in ‘Aug. 1965 and if respondent | 
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2 were available for being posted asa 
Deputy ‘Director, it is he and respen- 
dent 3 who would have filled the two 
vacancies. 
to them would not have been appoint- 


ed as a Deputy Director*even on = an’ 


ad hoc basis, 


s‘ 


"8. Learned counsel for the appel- 
lant placed heavy reliance on 
State Government’s, instructions regard- 
ing fixation of seniority contained in 
Government _Memo No. 9448-Agr, 1 (1) 
65/1583 dated April 13,. 1966, in sup- 
port of his argument that the aprel- 
lant must rank higher in seniority 
than respondents 2 and 3. The Mero- 
randum has no application because it 
refers to ‘temporary officers’ appointed 
to the Punjab Agricultural Serv-ce, 
Class I and Class II. In case of tem>o- 
rary officers promoted to Class I end 
Class II posts, seniority may have to 
be determined under the- particular 
Government Memorandum with ref2r- 
ence to the dates of continuous ap- 
pointment in the respective cadres. But 
the appellant and: respondents 2 and 3 
were working in a permanent capacity 
when they were promoted 
What governs the seniority of the ap- 
pellant is not ‘the Memorandum on 
which he relies but the rules con- 
tained in the Punjab Agricultural: Sər- 
vice, Class I, Rules, 1947. If regard is 
had to Rr. 10 and 16 of the aforesaid 
Rules, there cannot’ be any doubt that 
the appellant must rank lower in serio- 
rity than respondents 2 and 3. Rule 16 
provides that seniority of members of 
the Service shall be determined ac- 
cording to the date of confirmation in 
the Service. The exact.dates of cen- 
firmation of the officers concerned are 
not on the record but-.it is clear that 
by reason of the circumstances advert- 
ed- to before,; appellant’s confirmat:on 
has to be postponed to that of ag aaa 
dents 2 and 3. 


- 9 We are, therefore, of the opinion 
that the. High Court is right in taking 
the view that respondents 2 anc. 3 
were entitled to be appointed as: Jont 
Directors of Agriculture in preference 
to the appellant on the: basis of thir 
seniority. Accordingly we confirm the 
judgment of the High Court and s- 
miss the appeal. - The appellant . shail 
` pay the costs of respondents.. 2 anč 3 
in one set... There will be -no. order as 
1978 S.C./s4 VII G—9 


Jadu Gopal v, Pannalal. 


The appellant being junior. 


~he. 


was absolute debuttar,: 


to Class L 
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to: costs of':respondent 1,. the State of 
Punjab, or of respondents 4:and 5. 
P: _Appeal dismissed, 





AIR 1978 SUPREME COURT 1329. 
| (From :— Calcutta)* 


R. S. SARKARIA AND 
N. L. UNTWALIA, JJ. 


Jadu Gopal Chakravarty (dead) after 
him his Legal Representatives, Appellants 
V, oe Bhowmick and others, Res- 
pondents. 

Civil Appeal No. 1251 of 1968, D/- 2-5- 
1978. E 

(A) Civil P. C. (1908), S. 100 — Second 
appeal — Question of fact or law — IER 
termination of. 


In a suit to set aside earlier compro- 
mise decree on ground that it was ob- 
tained by collusion and fraud, the plain- 
tiff set up the plea based on two primary 
circumstances: (i) that- the suit property 
and (ii) that no 
notice or opportunity was given to a per- 
son interested in Shebaitship. The exist- 
ence. or non-existence of both these pri- 
mary facts depended on a construction 
of the. basic documents: like, Deed of 
Trust ete. 


‘Held, construction of. these basic docu- 
ments which go to the root of the matter 
is a question of law and could be gone 
Into in second appeal. (Para 33) 


Anno: AIR Comm. C, P. C, (9th Edn } 
S. 100, Notes 28, 29. 

(B) Hindu Law — Religious Endow- 
ment — Dedication — Deed of — Con- 
struction, 


When the property dedicated to a 
deity is very large, and the religious 
ceremonies which are expressly pre- 
scribed by the settlor, cannot exhaust 
the entire income, some portion of the 
beneficial interest may be construed as 
undisposed of and cannot but vest as 
secular property in the heirs of the set- 
flor. AIR 1937 PC 185, Rel. on. (Para 36) 


(C) Civil P. C. (1908), S. 11, 0.: 23, R. 3 
= Compromise decree passed in appeal 
r Deed creating religious trust — Con- 
struction — Two views possible —— Con- 
sent decree based upon one view — Can- 
not be. challenged. in subsequent suit on 


"(A F. A. D. No: 626 of 1959, D/- 4-3. 
1966 (Cal), 


_ PVIEV/cas/r/Lac- iE 


1330 S.C. ([Prs. 1-3] 


ground ‘of collusion and fraud. (agence 
Act (1872), S. 44). 

Where a person dedicated jara pro- 
perty of a deity and the Deed of Trust 
prescribed no destination of the growing 
income which will become surplus after 
meeting the -expenses prescribed by the 
settlor for the worship. of the deities, 
the performance of the. specified religi- 
ous festivals and the building of the 
temple, the Deed of Trust was capable 
of two possible constructions: (i) it 
created only a partial dedication and not 
an absolute debutter, the properties being 
charged for seva puja or other religious 
purposes to the extent specified therein, 
tii) it created an absolute debuttar- in 
favour of the deity, and if a Court on 
adopting the former construction, passes 
a compromise decree, the same could not 
be said to have been obtained by fraud 
and collusion when it could be definitely 
said that the properties belonged to the 
deity as absolute debutter. | 

l (Paras 39, 40, 41, 48) 

. Anno: AIR Comm., -C.. P. C. (9th Edn.), 
S. 11, Notes 98, 114; O. 23, R. 3, N. 33;. 
AIR Manual (3rd Edn.), Evi. Act, _5. 44, 
N. 8. 


(D) Civil P. C. a, S. 103 — High 
Courts power to determine issue of fact 
— Extent of — Plea that compromise de- 
cree obtained by practising fraud on 
Court —-Lower Courts not addressing to 
the question — High Court in second ap- 
peal entitled to determine the question. 

(Paras 48, 50) 

Anno: AIR Comm., C. P, C. (9th Edn), 
S. 103, N. 3. 

Cases Referred: 
AIR 1969 SC 1257 : 
AIR 1960 SC 622: 


Jadu Gopal v. 


Chronological Paras 
(1970) 1 SCR 22 28 
(1960) 2 SCR 768 | 28 


AIR 1957 All 743 28 
AIR 1955 Pat 66 28 
AIR 1952 SC 47: 1952 SCR 179 28 
AIR 1941 Pat 574 28 


AIR 1937 PC 185 : 64 Ind App 203 3y 


1930 AC 298 : 142 LT 616, Jonesco v. 

Beard - 28 
AIR 1926 Cal 1 28 
AIR 1921 Pat 193 (FB) - 28 
AIR 1914 Cal 642 : 18 Cal WN 271 28 
(1909) 13 Cal WN T197 - | 28 
(1892) 19 Ind App 108 (PC) i 38 
(1889) ILR 13 Bom 137 i 28 


Mr. P. K. Chatterjee, Sr. Advocate. 
(M/s. G. S. Chatterjee, A. K. Sen and 
D. P. Mukherjee, Advocates with him), 
for Appellant; Mr. A. K. Sen, Sr. Advo- 
cate (Mr. D. N. Mukherjee and Mr. N. R. 
Choudhary, Advocates with him), for 
Respondents Nos. 1 to 3, > 


Pannalal. (Sarkaria J.) 


A.L R. 


SARKARIA, J. :— This appeal. by- certi- 
ficate under- Art. 133 (1) (b) of the Con-, 
stitution, is directed against a decree, 
dated March. 4, 1966, of.the High Court of 
Judicature .at Calcutta, passed in Se- 
cond Appeal No. 626 of 1959. 


2. It arises out of these facts :—~ 


One Indra Narayan Biswas owned 
considerable property. On April 9, 1904, 
he exécuted a deed: called “Declaration 
of Trust Deed”, dedicating 26 items of 
his immovable property, mostly houses 
and buildings situated in Calcutta and 
other places, to the family deity Sree Sree 
Iswar Lakshmi Janardan Jiew, which is 
installed and located at Barhatta, Police . 
Station Ranghat, District Nadia, which 
was the ancestral home of the founder. 

3. Since a good deal -of argument be- 
fore us centered on a construction of this 
Trust Deed, it will be appropriate to ex- 
tract here its material terms :— ` 


"i All that. properties in Schedule is 
vested in to the Debottar and Trust Pro- 
perty completely and permanently from 
today. 


. 9. That from the income of the DoS 
mentioned property according to the ac- 
count and estimate mentioned in Sche- 
dule (Kha) the expenditure of Durga 
puja, Kali puja and Saraswati puja will 
be made permanently and these proper- 
ties are hereby encumbered permanently 
for the purpose of meeting these expen- 
ditures, and under these circumstances, 
all these properties completely and with 
all the rights I dedicate to the deity 
Lakshmi Janardan. 


3. The puja and worship. ate of Lak- 
shmi Janardan will be carried on as per 
list attached in Schedule (ka), 

4. I shall remain as the sole Trustee 
and  shebiat of these properties and 
Debottar mentioned above so long as I 
shall remain alive, and shall be able to 
sell or settle temporarily or permanently 
or be able to distribute to the tenants the 
Trust property or any part thereof. No 
Trustee excepting me shall be able to en- 
cumber the Trust and Debottar property 
or the part thereof. excepting letting the 
property or any part thereof not more 
than three years. No Trustee of Debot- 
tar shall be able to encumber the pro- 
perty in any manner of transfer or shall 
not be able to do any thing which shall 
in any way diminish the value or glory 
of the deity: or ‘do any thing which shall 
decrease the: income or loss of the. Debot~ 
tar property. 
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. § In case of any surplus of fund, after 
meeting the expenditures mentioned in 
Schedule (Ga) and (Gha), arising out of 
the Debottar property, security papers 
(company papers) in the name of Debot- 
tar Trust estate should be purchased 
from the surplus amount, and it will re- 
main as the property of the Trust estate 
permanently, 


8. In my absence after my death Shri- 
fut Abinash Chandra Bhowmick and 
Shrijut Jogendra Nath Biswas both of 
them on equal rights shall be the joint 
Shebiat and Trustee for generations and 
the said each branch shall get as remu- 
neration at the rate of Rupees fifteen per 
month and the other branch also shall 
receive respectively at the rate of Rupees 
fifteen per month, generations together 
permanently. 


10. I have a deie to construct one 
Thakurbari and a Temple, if I cannot do 
the same, in that event my future Tru- 
stee and Shebiat shall construct one 
Thakurbari and a Temple from the in- 
come of the property only, 


E a AE wee 

13. This Trust Debottar property shall 
not be encumbered by the individual 
alone of any Trustee, the Trustee or She- 
biat shall not be able: to transfer their 
rights and it shall not be so transferred. 

TA ire acess 


15. That I shall be able to change the 
terms of this deed bit -no other . Trustee 
excepting myself shall be able to change 
the terms and conditions of the deed. 

16. From today onward all Debottar 
‘Trust Estate as per the deed shall be 
known as “Indra Narayan Trust Estate” 
permanently, and from today separate 
khata Book ete. will be kept, and the 
said Estate shall be separated from our 
own estate permanently and in 
estate myself or my heirs shall have no 
rights or concern or nobody shall be able 
to claim anything in that estate, 

17. San 

18. In case if any Trustee and Shebiat 
attempts to waste or tries to misappro- 
priate the property, any of my relations, 
Priests or any of one of my Priest 
family, shall be able to rectify or shall 
be able to take such steps required to 
protect the property, as per Act 20 of 
1863 or as per any other Act or laws. 

19 to 22. Pear ee 

23. All the income aati other amounts 
due to Debottar, ‘besides the expenses 
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which. I have fixed as per list, shall be 
used for the purchase of Security “Re- 


serve fund” and will -as such go on in- 


creasing, and there paper will have to 


be purchased in-the name of Debottar 


Trust fund or in the name of Trustee 
mentioning the name of Debottar Trust 
estate on its behalf. 

24 & 25. s eee 


26. God forbid, the Trustee. and the 
Shebiat of the two branches as divided, 
if either of them becomes extinct and no 
heirs remains or any one of the heirs 
becomes incapable for the Trusteeship 
and Shebiatship, the other branch will 
become full sixteen annas trustee and 
Shebiat, but if the other branch also be- 
come extinct or heirless or become in- 
capable for the Trustee and Shebiatship, 
then in that event the then the other 
branch at the relevant time shall become 
Trustee and’ Shebiat or this Trust and 
all the terms of this deed will be ap- 
plicable to them ‘and if there is no such 
heirs at all in that case. the Government 
will ‘appoint Administrator as per the 
Terms of this deed. 

27-28. Wand. aia 


4. In Schedule (Ka) of the Trust Deed, 
several items of expenditure for worship 
and religious festivals were prescribed. 
The total of this annual expenditure fixed 
in the Deed comes to Rs. 1,430/- for 
meeting which the income of the Trust 
popes was encumbered vide Term (2), 
above. 


5. On the. same’ date. te. April 9, 
1904; Indra Narayan Biswas executed a 
Will, bequeathing his movable and im- 


ene sses 


movable properties to his relations. In 


the Will, he further provided that in case 
the Deed of. Declaration of Trust fails, 
Abinash Chandra Bhowmick, his sister's 
son, would get the properties included 
in the said Deed. 

6. Indra Narayan Biswas 
August 7, 1905. Jogendra Nath Biswas 
predeceased him. Indra Narayan Biswas 
was survived by his sister’s son. Abinash 
Chandra Bhowmick; and Bipin Bihar? 
Biswas, the brother of said Jogendra 
Nath Biswas, the son of another brother 
of Indra Narayan Biswas. 

7. Soon after Indra Narayan’s death, 
Girindra Biswas, Bipin Behari Biswas 
and Abinash Chandra Bhowmick ex- 
ecuted on February 2, 1906, an Ekrar- 
nama (Deed of Agreement, Ex. 3), 
whereby it was agreed, inter alia, that 
the three executants and their respective 
heirs would be in equal rights Shebaits 
and Trustees of the Debuttar Estate, and 


died on 
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each would receive’ Rs. .900/- per annum 
from the Debuttar Estate, 


8. By a subsequent Deed, dated 
March 24, 1916 (Ex. 2), Bipin Bihari, Abi- 
nash Chandra and Girindra Nath agreed 
among themselves that Abinash Chandra 
Bhowmick and his -heirs would have an 
exclusive right to manage the affairs of 
the deity and the Debuttar Estate, and 
neither Bipin Behari, nor Girendra, nor 
their respective heirs would be entitled 
to interfere in any.manner, but would 
continue to receive the annuity of Rupees 
900/- each. ‘The remuneration for Abi- 
nash Chandra Bhowmick and his heirs 
Was increased to Rs. 1,200/- per annum. 


9. The: following geneological ‘ table 
will be useful in understanding the rela- 
tionship of Panchanan, plaintiff with ‘the 
defendants/respondents :— 


(For Table. see below) 


10. Abinash Chandra Bhowmick died 
on -April 2, 1936, survived: by his sons 
(respondents 1 to 5. and' Nandlal Bhow- 
mick _ original defendant 2,. since de- 
ceased). Bipin Behari- Biswas died in 
December 1941, survived: by his son, 
Panchanan Biswas, plaintiff-appellant 2. 
Girindra died in 1917, survived by his 
sons and heirs, Pulin ‘Behari and Paiton 
Behari. 

11. Some of the Debuttar B E 
were acquired by the Calcutta Improve- 
ment Trust in the year 1922, and com- 
pensation to the tune of Rs. 5,00,000 and 
odd was deposited with the President, 
Calcutta Improvement Tribunal in C, D. 
Case No. 54 of 1922.. 
= 12. After the death of Abinash Chan- 
dra Bhowmick, there was some trouble 
among his heirs. On October 8, 1947, 
Pannalal Bhowmick and Nihar Ranjan 
Bhowmick instituted Title Suit No. 55 of 
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nate: Judge, Alipore,- against Nagendra - 
Nath Bhowmick, Nand Lal Bhowmick, 
Panchu Lal Bhowmick and Benoy Kumar 
sree Sree Lak- 
shmi Janardan Jiew was also impleaded 
through guardian ad litem, Shri Ishwar 
Vidayalankar, : 


13. After pleading all the material 
facts, it was stated that Indra Narayan 
Biswas had doubts that the Declaration 
of Trust . Deed might not be valid, and 
this doubt was expressed in Term 15 of 
his Will. 


14. The reliefs prayed for in Suit 
No. 55 of 1947, were :-— 


_ (a) a declaration of the nature, charace 
ter and amount of rights of the parties 
in the suit property; 


(b) a direction of the Court to prepare 
a scheme for the management of the 
Debuttar property and worship; 
' (c) a direction of the court about the 
surplus money which will remain in ex- 
cess after performing worse of the 
deity; and © 


(d) in case the Court holds the suit 
property to be qualified Debuttar pro- 
perty, after making some properties as 


Debuttar, the rest be declared as secular 


properties. 

15. Defendants 1, 3-and 4 in Suit 
No. 55/47, filed a joint written statement 
in which they admitted the material al- 
legations In the plaint and stated that 


‘they also “pray for the true explanation, 


meaning and effectiveness of those docu- 
ments (Declaration of Trust and Will eX- 
ecuted: by Indra Narayan... Biswas) and 
fully depend upon the Court for their 
decision”. They also agreed with the 
plaintiffs that there was a necessity of 
drawing a scheme for worship of the 





1947 in the Sixth Court, of the Subordi- deity after determining the true. charace 
(contd, on col, . 2). ter of the said Debuttar property, ol 
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. 16.. On behalf of the deity, its guar- 
dian ad litem, Shri Ishwar Vidyalankar, 
filed a separate written statement, in 
which it was inter alia, stated that “che 


‘ said Indra Narayan Biswas by the De-. 


claration of Trust Deed, donated a&b- 
solutely all the properties mentioned in 
the said Deed to this defendant” and that 
“it is written in Term No. 1 of the said 
Deed that: all those properties absolutely 
and permanently (are) converted to 
Debuitar Trust property from today”, 
Further, the substance of Term No. 2 of 
the Trust Deed was reproduced in which 
the founder, inter alia, stated “I make 
gift of all these properties absolutely and 
permanently to said Lakshmi Janardan 
Thakur”, The guardian of the de‘ly, 
further denied the plaintiff’s allegation 
that there was no provision in the Trust 
Deed as to how the surplus income was 
to be spent. Lastly, it was pleaded: 
“that this defendant has got no objection 
in preparing a scheme for the purpose of 
systematically doing the work of wor- 
ship and other works of this deity afer 
keeping: all the absolute ` rights in tact of 
this defendant”, ~~ 


. 17. Issues were raised and the suit was 
contested. The trial Court heard the 
counsel for both the sides, and decreed 
the suit, On an interpretation of the 
various terms of the Trust Deed, it held 
that it did not create an absolute Debut~ 
tar but only charged the properties with 
the expenditure of worship of the deities 
and the idol mentioned in the trust de2d, 
The trial court further directed that the 
compensation money lying in deposit in 
the Reserve Bank of India shall be 
utilised ‘for erection of a temple and 
Thakurbari as desired by the testa 
and “the surplus income of the prope-ty 
shall be utilised in purchasing Govern- 
ment Promissory Note but the interest 
whereof shall be given over to the c2s« 
cendants of Abinash according to shares”, 
“In the circumstances, it observed, “the 
scheme of arrangement (filed ?) by de~ 
fendants 1 to 4 and the Plaintiff is not 
accepted”, — 

18. Avainst that decree, dated April 
21, 1949 of the trial court, the plaint:ffs, 
Pannalal Bhowmick and Mihar Rarjan 
Bhowmick, in their capacity as Shebiats 
of the deity, preferred appeal’ to ‘the 
High Court at Calcutta. Shri Ishwar 
Chander Vidyalankar, the original guar- 
dian ad litem of the deity, having ded, 
the deity was, in appeal, represented. be~ 
fore the High Court by another guar» 
_ dian, Satish Chandra’ Bhattacharya... ~ 
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19. On June: 28; 1950, a pétition seek- 
ing permission to compromise the’. claim 
on behalf of the guardian ad litem- of 
the deity and the Bhowmicks was filed in 
the High Court. . A Division, Bench (G. N. 
Das ,and B. K. Guja.. JJ.) granted the 
permission to the guardian ad litem of 
the deity to enter into the. compromise 
as it appeared to be for the benefit of 
the deity and a decree was passed in 
terms of the compromise, and the appeal 
disposed ‘of’ accordingly, The material 
terms of the compromise decree were as 
under; 

It is declared: 


(a), The trust created by Indra Nava 
Biswas, as held by the Court below, by 
the Deed. of Declaration of the Trust 
dated 7th July 1901 is not in absolute 
Debutter of Sri Sri Lakshmi Janardan 
Jieu Thakur mentioned in the said Deed 
but is a qualified trust charged with the 
expenses of the daily sheba and Puja of 
the said deity Sri: Sri Lakshmi Janardan 
Jieu Thakur, annual worship of-Goddess 
Durga, -Goddess Kali} Goddess Saraswati 
and: Goddess’ Lakshmi and Ishan Shib 
Thakur and ‘other religious ceremonies 
and festivals mentioned in the said deed, 


' (b) The six sons of Abinash Chandra 
Bhowmick............ are the present sole 
Shebaits of the deity Sri Sri Lakshmi 
Janardan and Trustees to carry out the > 
other trusts of" the said ‘Deed of ass 
After them the heirs of Abinash............ 
are entitled under the Hindu Law... ani 

ER E ee sordes 

(d) The following, (thirteen items of) 
properties of the Trust would be declar- 
ed the absolute debutter of Sri Sri Lak- 
shmi Janardan Jieu Thakur: 


(Premises Nos, 110/1, 111/1A, 111/1B, 
112, 113, 113/1, 115 situated on Belgachia 
Road, District" 24-Parganas, and Premises 
Nos. 9, 10,.3 and 7, Uzir Chowdhury 
Road, District 24-Parganas), ‘and 

-“(@xiil G. P. Notes of the face value 
of Rs. 1,11,300 of 3% interest lying in 
the Land Acquisition Court. of 24-Parga- 
nas at-Alipore in. L, A. Case No. 155 of 
1915 (valuation) to. the. credit of the 
Trust Estate.” : 


(e). “The fixed deposit. ETR with 
the different Banks as mentioned in the 
Schedule. "B? above aggregating to 
Rs. 58,103-5 will be utilized and spent 
by the Shebaits and trustees for the 
building of the temple and Thakurbari 
as enjoined in the Trust Deed,” 


(£) “The Shebaits and Trustees jointly 


will .get.a sum of Rs, 1200 per annum ~ 
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as their remuneration from the income 
of the absolute Debutter. Estate.” 

(g) “The rest of the properties in Sche- 
dules “A” and “B” are the secular abso- 
lute properties of the six sons of Abinash 
Chandra. ` Bhowmick deceased who are 
the present petitioners 1 to 6 in equal 
shares under the Will ` ‘of Indranarayan 
Biswas,” z 


h) & (i) 

(j) “The said’ annual sum of Rs. 900 
payable to the heirs of Bepin Behari Bis- 
was and the sum of Rs. 900 payable to 
Girindra Nath Biswas will be charged 
upon the secular immovable properties as 
included in Schedule “A” only: of -the 
heirs of Abinash: Chandra Bhowmick. 
(Amended under Court’s Order No. 10 
dated 1-8-1952).” - 


20. On April 6, 1953, Jadu ‘Gopal 
Chakraborty being a member of the. Guru 
family of the founder, Indra Narayan 
Biswas, instituted Title Suit. No. 31 of 
1953 against the defendants for preserva~ 
tion of the debutter properties from 
waste and misappropriation, -in exercise 
of the right claimed under Term No. 18 of 
the Trust Deed: The plaintiff prayed fora 
declaration that the properties mentioned 
in Schedules “A” & “B” of the plaint are 
the absolute debuttter properties . of the 
deity, and defendants 1 to 6.are not en- 
titled to withdraw any part of the com- 
pensation money lying in deposit with 
the Calcutta Improvement Trust in the 
name of the deity in Case Nos. 54/22, 
55/22, 59/23, 25/28, 16/49 and 18/49.- It 
was alleged that the entire proceedings 
commencing with the institution of Suit 


No. 55 of 1947 and with the compromise. 


decree in F. A; No. 257/49 before .the 
High Court were ‘fraudulent, collusive 
and designed to misappropriate some of 
the properties of the deity; that the other 
co-Shebaits, (i.e. Biswases) of the deity. 
were not made parties; that Ishwar 
Chander Vidyalankar who represented 
the deity, acted against the interests of 
the. deity : “that all facts were not placed 


before the courts and there was material: 


misrepresentation and fraudulent sup- 
pression of facts and of notice of suit to 
all parties”: that in these circumstances 
the said solenarma or compromise -decree 
passed by the High Court is void, inope- 
rative and invalid. The Tenen prayed 
in the plaint were :-~ i 


"(1) for declaration that the proper- 
ties described in Schedules A & B are the 
absolute Debutter properties of the 
deity; E n? 
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(2) for declaration that the defendants 
or.any of them- have no right to sell: or 
dispose of any of the said properties; 

Oy ETE E 

(4) for declavation that the defendants 
1 to 6 are not entitled to draw any of 
the moneys from the. Calcutta Improve- 
ment Tribunal deposited in the name of 
Deity Sree Lakshmi ‘Janardan Thakur 
Jieu in- G. D. Case Nos. 54 of 1922, 55 
of 22,.59 of 23, 25 of 28, 16 of 1949 and 
18 of 1949; 

(5): assada 


(6) fof eect injunction restrain- 
ing the defendants 2 to 6 from with- 
drawing any of the money deposited in 
the Calcutta Improvement Tribunal in 
C. D. Case Nos. 54 of 1922, 55 of 22, 59 
of 23, 25 of 28, 16 of 49 and 18 of 1949 
or any- other money of the Debutter 
estate’ deposited in different Banks or 
other ` monies deposited in Calcutta 
Improvement Tribunal as fully set forth 
in Schedule ‘B’ of the plaint; 


(7 Senses eegameaacenscesaneae ‘y 
(8) for any other relief or reliefs to 
which the plaintiff may be entitled; 


(9) for permanent injunction restrain- 
ing the defendants from in any way 
transferring, selling or leasing out or 
otherwise disposing of any of the Debut- 
ter properties mentioned in Schedules 
tA” & B”, 3% 

21.. The substance of the case set up 
by the defendants/respondents in ‘their 
written statement was that there was no 
absolute debuttar; that the. compromise 
decree was for the benefit of the minor 
and was not collusive and was binding 
on the deity who was a party to the 
decree. It was further pleaded that the 
suit for bare declaration was hit by S. 42 
of the Specific Relief Act. Jadugopal’s 
locus standi to maintain the suit was also 
questioned. 

22.. The defendants/respondents, Pan- 
chulal Bhowmick, Benoy. Kumar Bhow- 
mick and- Pannalal Bhowmick, preferred 
an appeal to the District Judge, Alipore, 
The learned District Judge by his judg- 
ment, dated October 11, 1958, dismissed 
the appeal and affirmed the judgment 
and decree passed by the Subordinate 
Judge, holding— 

(a) That the Deed of Trust created an 
absolute Debuttar estate in favour of the 
deity; 

(b) That the entire proceedings com- 
mencing with Title Suit No. 55 of 1947 
and ending in the compromise decree in 
F, A. 257 of 1949 were vitiated by collus 
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sion between: : pie Bones anaemic? 
er eee a gs 


(i) the Deity was: AOE Scope: repra: 


sented by a disinterested’: person: appoint~ 
ed by the Court after notice to all in- 
terested persons. | 


(ii) Ishan Chandra‘ ‘Vidyalankar. did 
not properly look after the interest of 
the deity. He- did not prefer any ‘appeal 
against the trial court’s decree declaring 
Debuttar properties to be secular. In- 
stead, in the High Court he signed the 
compromise decree which deprived the 
deity of a- substantial” portion” of’ its 
estate. 


(iii) J adugopal (deceased). Panchansn: 
Pulin’ Behari and. Palton Behari not be- 
ing. parties to the suit or to the compro- 
mise, the decree did not bind- them and 
the suit was maintainable. 


(iv) Panchanan was-a necessary party, 
but he was not impleaded and no- notice 
was given to him. >% . 


(c} On account of ‘the’ seaneeaia - ‘collu- 
sion of the worst type; the compromise 
decree passed by the High Court in 
T. A. 257/59 was a nullity and did not 
bind the deity. 


23. Against the decree. of the District 
Judge, the defendants (Bhowmicks) carri- 
ed a second appeal to the High Court. 


24. A Division “Bench ‘of. the 
Court allowed the appeal and. dismissed 
the suit. The High: Court. upheld the 
findings of the Court below with regard 
to the maintainability of the suit and 
the suit property being absolute Debut- 
tar. While purporting to proceed on the 
basis that Bhowmicks obtained the con- 
. sent decree collusively, it held that the 
decree did not become null and void, 
and was required to be avoided in pro- 
per proceedings. In this connection it 
propounded the proposition that a collu- 
sive and fraudulent decree passed by a 
Court in invitum is “not a decree at all” 
and does not~ need setting aside, but”a 
compromise decree being an agreement 
between the parties .to which the sanc- 
tion of the Court is super‘added, stands 
on a different footing; and “even if the 
sanction obtained by fraud is no sanction 
in law the agreement between the par- 
ties stands and that contract requires to 
be set aside”; : that the plaintiff could 
have sued for:setting aside the’ compro- 
mise -decree on the ground -of fraud, but 
he did not, and consequently, he could 
not treat..an earlier judgment obtained 
by fraud and collusion as null and void, 


Jadu: Gopal v.. Pannalal (Sarkaria i. 


High 


. deity and unless. set. aside, 
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The High Court, further ‘found : 


"We have no ‘evidence ‘before us nor 
the Court below had any. evidence be- 
fore itself to show what happened in the 
High Court, how such leave was obtain- 
ed from- the Court and ‘what was the 
fraud committed by parties to the suit 
upon the Bench of: this Court’ by ‘which 
leave was obtained -and by ‘which sanc- 
tion was- granted to the deity to enter 
into the compromise, ` Even if the guard- 
ian -was ` careless’ and indifferent the 
High Court had its duty to grant or not 
to grant leave’ to a careless or negligent 
guardian. ‘of the deity. But we have 
nothing on record from which we can 
say that the leave to enter'‘into a com- 
promise was obtained: by fraud. We 
must, therefore, hold . that whether 
Vidyalankar was competent or not, whe- 
ther Vidyalankar acted in collusion with 
the Bhowmicks or whether Vidyalankar 
acted in fraud of the best interest, of 
the ‘deity, the High Court granted leave 
to Vidyalankar to enter into the terms 
of the compromise and finally granted a 
decree. in avour of the deity in terms 
of the | compromise. Therefore, we can- 
not treat as if-no sanction was granted 
to the deity as if the deity did not enter 
into- the- terms‘ of the compromise. 
Hence: we must hold that the consent 
decree does work as an estoppel and the 
deity cannot raise pleas conflicting with 
the rights- of- ‘the maa as - provided in 
the consent decree,” | 


25. The High Court further held: 
“In the present- suit, the Biswases are 
not represented as shebaits of the deity 
and therefore, cannot represent the in- 
terest of the -deity and they have no 
personal interest in the matter. So far 
as the plaintiff Jadugopal is concerned, 
he has filed the. suit for the interest of 
the deity and he. cannot raise. pleas 
which -the deity could not; because he 
really , represented the interest of the 
deity. ~ Therefore, we must hold that the 
compromise decree is binding upon the 
it operates 
as estoppel.” A prayer for the amend- 
ment of the plaint on behalf of the deity, 
who had been re-transposed as co-plain- 
tiff, for setting aside the decree was 
declined. - In. the result, the appeal was 
allowed with costs, and the suit was dis- 
missed. 


26. The High Court, ee eens 
a certificate under Art. 133 (1) (b) of the 
Constitution, by virtue of which this 
appeal has been filed: « 
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27. Mr. P. K. Chatterjee, appearing 
for the appellants, has raised these con- 
tentions : 


(a) (i) There were clear avernients in 
the plaint about the compromise decree 
in question, having been obtained by 
fraud and collusion.. Issues 9 and. 10 
were framed on these points, and all the 
courts below have held that the compro- 
mise decree passed by the High Court 
on 28-6-1950 in First Appeal No. 257 of 
1949, was collusive. The plaintiffs could 
not be non-suited merely on account of 
their failure to pray in specific terms for 
the relief of setting aside the decree, 
because in view of the clear allegations 
of fraud and collusion in the plaint and 
the finding that the compromise decree 


was collusive, the Court was competent. 


to grant the relief of setting aside the 
decree under O..7, R. 7 of the Code of 
Civil Procedure, particularly when the 
effect of the declarations specifically 
claimed, was the same as if a formal 
prayer | had been added for setting it 
aside, 


(ii) A Acces obtained by fraud. or 
collusion is a nullity, which from its 
very nature, does not need setting aside. 


28. In support of this . contention, re~ 
ference has been made to the observa- 
tions in Prayag Kumari Debi v. Siva 
Prosad Singh, AIR 1926 Cal 1; Mir 
Muzaffar Ali v. Kali Proshad Saha, 18 
Cal WN 271: (AIR 1918 Cal 642); Hare 
Krishna Sen v. Umesh Chandra Dutt, 
AIR 1921 Pat 193. (FB) and Bishunath 
Tewari v. Mst. Mirchi, AIR 1955 Pat 66. 


(b) The High Court was in error inas- 
much as it held that Jadugopal had no 
locus standi ‘because Jadugopal was a 
member of the family of the _ settlor’s 
preceptor and, as such, had, apart from 
the deity, his own independent right as 
a worshipper and also under Cl. 18 of 
the Trust Deed to maintain the suit. 
Reference in this connection, has been 
made to B. Jangi Lal v. B. Panna Lal, 
AIR 1957 All 743.. 


(c) Panchanan, co-plaintiff had also a- 


right to maintain the suit because he 
was an heir of Jogendra who was one of 
the shebaits nominated by the settlor 
and on the death of Jogendra and 
Jogendra’s wife. the shebaitship had 
devolved on him (Panchanan). (Refer- 
ence was made to the decisions of this 
Court in Kidar Lall Seal v. Hari Lall 
Seal, 1952 SCR 179: (AIR 1952 SC 47); 
Jai Jai Ram Manohar Lal v. National 
Ponai Material , Supply, Gurgaon, 
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(1970) 1 -SCR 22: (AIR 1969: SC 1267); 
Nanduraji Yogananda Lakshminarasima- 
chari v.. Sri Agastheswaraswami Varu of 
Kolakalur, (1960) 2 SCR 768: (AIR 1960 
SC 622). 

(d) On merits: The entire proceedings 
in Title Suit No. 55 of 1947 instituted by 
Pannalal and Niharranjan Bhowmicks 
against the other Bhowmicks, Nagendra- 
nath, Nandlal etc., were collusive and 
fraudulent, and the permission granted 
in appeal by the High Court to compro- 
mise, did not purge the decree passed 
in terms of that compromise, of the taint 
of collusion which vitiated it. 

(dd) The High Court erred in holding 
that there is no evidence to show that 
the compromise decree was obtained 
from the High Court by fraud and col- 
lusion. There was cogent circumstantial 
evidence on the basis of which the trial 
court and the first appellate court had 
concurrently held that the entire pro- 
ceedings in Suit No. 55 of 1947 and in 
First Appeal No. 257 of 1949 before the 
High Court, including the compromise 
decree dated 21-6-1950 were fraudulent 
and collusive. This evidence — proceeds . 
the argument — on which the first two 
courts based this finding of fraud and 
collusion, primarily consisted | of these 
circumstances : l 

(i) Iswar Chandra Vidyalankar was 
put up as guardian ad litem of the deity 
in the trial court, or Satish Chandra ` 
Bhattacharyya, who -on ‘Vidyalankar’s 
death stepped into his shoes later in the 
High Court, was a nominee of the Bhow- 
micks, and was not an independent dis- 
interested person appointed as guardian 
ad litem after service of notice to all the 
interested parties, particularly Panchanan 
Biswas who had an shield in the she- 
baitship. 


(ii) The trust deed, dated 9th July, 
1904 (Ex. 1), as consistently held by the 
courts below, created an absolute Debut- 
tar, and the said compromise decree sub- 
Stantially destroyed the entire. endow- 
ment created by the settlor, Indranarain, 


On the above premises, it is urged that . 
the -High Court was not right in holding 
that the deity was estopped from ques- 
tioning the compromise. The principle 
embodied in S. 44, Evidence Act, accord- 
ing to Mr. Chatterjee, has been over- 
looked, which makes it clear that a 
decree. obtained -by fraud or collusion 
does not operate as res judicata, because 
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-the same is a nullity. On ‘the: other 


hand, Mr. Asoke :Sen,. appearing ar tha : 


respondents, : “submits t= °° 


1978 


(a)-Tt was rightly held by the Egh 
Court that .since in the plaint there was 
no: prayer, whatever, for setting the com- 
promise decree, the suit, as laid, was not 
maintainable, The appropriate remedy 
of the party feeling aggrieved by that 
decree, was to file a. suit for setting it 
aside. In this connection, reference has 
been. made to Gulab  Koers v. Badsa 
Bhadur, (1909) 13 Cal WN 1197; Karmali 
Rohimbhoy v. Rahimbhoy Habib Bhoy, 
(1889) ILR 13 Bom 137; Giridharan P70- 
sad v. Bholi Ram, AIR 1941 Pat 574 end 
Jonesco., v. Beard, 1930 AC 298. 


(b) (i) That the earlier Suit No. 55 of 
1947 and the proceedings therein, could 
not be called : collusive ‘because: the 
decree in the trial ‘court was passed: on 
contest. According to the judgment end 
decree of the trial court, the: Trust Deed 
of July 9, 1904 did not create an abso- 
lute dedication in favour of the deity, 


Gi) By the consent decree in question, 
the High Court had varied that decr2e, 
considerably in favour, of ‘the’ deity, 


(iii) It kas to be’ presumed that fhe 
Tearned Judges of -the’ High’ Court who 
granted leave to compromise did so: after 
satisfying themselves. from a perusal of 
all the relevant documents, including ‘the 
Trust Deed dated July 9, 1904 (Ex. 1), 
that the : Settlor,. Indernarain, did rot 
create an absolute debuttar-in respect of 
the properties described in the Schedule 
thereto, in favour of the deity.- 

(ce) As rightly held by the learned 
Judges of the High Court, there was no 
evidence to show that the compromise 
decree in question was obtained by praci- 
sing fraud on the High Court. The twin 
circumstances, on which, according to the 
learned counsel for the appellants, tae 
finding of fraud and collusion recordad 
by the first two courts is founded, were 
non-existent, because (i) the Deed of 
Trust, Ex., P. 1; cannot be construed as 
creating an absolute debuttar in favour 
of the deity, and (ii) the Biswases had 
no longer any subsisting interest or risat 
to manage the property of the deity, 
and as such, no notice to them was 
necessary. 


29. In elaboration of Point No. (1), 
Mr. Sen has taken us through the Deed. 
of Trust, Ex. P-1, with particular empha- 
sis on its Cls. 4 and 15.. In regard o 
Point. No. (ii), learned counsel has poin- 
ed out that according. to the terms of 
the Deed of Trust, Jogendra Biswas was 
to .become.one of the Shebaits after tke 
death of the. Settlor; but Jogendra’ pre-. 
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deceased the settlor- without even’. be~; 
coming a-.Shebait, Jogendra had not. 
acquired any vested interest. in Shebait-. 
ship, which -on: his death. could .devolve. 
on his natural heirs, In this connection, 
reference has also been made to the 
documents Ex, 3; Agreement: dated 
2-2-1906 and Ex, 2, ‘deed dated March 
24, 1916, according to which the Biswases 
confined. their claim to the receipt of 
Rs. .900/- per annum and acknowledged 
the exclusive rights of the Bhowmicks to 
Manage the property and affairs of the 
deity as Shebaits, i 


30. We will first take up the last con- 
tentions canvassed’ ‘on ‘both sides with 
regard to the question: Whether the 
compromise decree, dated 28-6-1950, in 
F. A. ' No, 257 of 1949 was obtained by 
collusion and fraud practised on the 
High ‘Court. While the trial court and 
the first appellate court have held that 
this ‘compromise decree was vitiated by 
collusion and fraud, the approach of the 
High Court, if we may say so with res- 
pect, is not entirely clear and_ consistent, 
The High Court, to. start with, seems to 
proceed on' the “basis” (or the assump- 
tion?) that the Bhowmicks obtained the 
consent decree collusively, and concludes 
with the finding that there is no evid- 
ence on the record “from which we can 
say that the leave - ‘(to compromise) was 
obtained by fraud, á 


31. Mr. Chatteriee assails this finding 
of the High Court. His-argument is that 
there was circumstantial evidence from 
which the trial court and the first ap- 
pellate court had rightly drawn the in- 
ference that the compromise decree was 
the result: of collusion and fraud on the 
part of the Bhowmicks.: Learned coun- 
sel further submitted that in second 
appeal the High Court was not justified 
in reversing that concurrent finding of 
the first two courts. 


32. We do not think that the last 
oo of Mr. Chatterjee is sustain 
able 

33. The plea of eotlicion and fraud 
set up by the plaintiff-appellants, is said 
to. be founded on two:-primary circum- 
stances: (i) that the suit property was 
absolute debuttar, and (ii) that no notice 
or opportunity was given to Panchanan, 
who had an interest in. Shebaitship. The 
existence or non-existence of -both these 
primary facts depends on a construction 
of the basic documents: Deed of Trust 
(Ex. 1), Deeds Ex: 3 and Ex. 2. Con- 


~ struction: of thesa -basic:documents which 
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go to the root of the matter, is a ques- 
tion of law and could be gone into in 
second. appeal.. Our only regret is that 
the High`Court did not go- into’ the gnes 
tion far enough; 


34; With- aie ee Poa 


tions, we -how turn to the question 
whether the suit properties had been 
absolutely dedicated by, Indernarain ' to 
the deity. Or, whether they were only. 
charged with Seba puja? Answer to 
these questions turns.on a construction 
of the deed (Ex. i), dated- 9-4-1904, 
captioned : “Declaration. of. Trust”. 
This deed {which has been extracted 
earlier in extenso) starts with a declara- 
tion that the properties in the Schedule 
are vested completely and permanently as 
debuttar, In Cl. 2, the Settlor states 
that the income of these properties. is 
permanently encumbered for meeting the 
expenditure of Durga-puja, Kali-puja 
and Saraswati-puja, In Schedule ‘Kha’, 
the Settlor. fixes with.. specificity, the 
amount of.the expenses which are to 
be incurred for such worship. In Cl. 4, 
he says that he shall remain the sole 
Trustee and Shebait of these properties 
during his life-time. But by the same 
Clause, he reserves to himself full -and 
unfettered power to sell, transfer | or 
settle. permanently or temporarily the 
trust property or any part therein; and 
further makes it clear that no other 
Trustee shall .be able to exercise such 
power of transfer or do anything which 
may decrease. the income of the Debut- 
tar property. In Cl. 6, -he provides that 
any surplus income after meeting the 
expenditure for worship etc., mentioned 
in Schedule ‘Ga’ and ‘Gha’, shall be in- 
vested in purchasing security papers in 
the name of. debuttar trust estate. In 
Cl. 10, he directs that-in the event of 
his dying without constructing a Thakur- 
bari and a temple, the future. Trustees 
and Shebaits shall construct the same 
from the income of the property only. 
Clause 15 is important. Therein, the 
Settlor unequivocally reserves to him- 
self the power “to change the terms of 
this deed but no‘other. Trustee excepting 
myself shall be able to change the terms 
and conditions of the geed, z 


35. Clauses 4 ma 15 of the Deed of 
Trust,. read together, seem to indicate 
that the Settler had-not completely -and 
permanently divested’ himself of the pro- 
perty covered by ‘this Deed. These 
Clauses -can - possibly be read as indicat- 
ing that even after the execution of this 
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Deed, -Ex. 1, the settlor retained unto 
himself an ‘absolute right to sell, trans- 
fer, settle or distribute - the trust pro~ 
perty or change any of the terms -of 
this Trust’: Deed. There is no provision 
in the Trust Deed, indicating how. the 
Sale proceeds of such sale, if any, made 
by the. Settlor,’ Indernarain Biswas, of 
any of the trust properties would . be 
utilised. It. will not be extravagant: to. 
say that in such an event, the Settlor 
could utilize the sale proceeds in any 
manner he liked. Nor is there any 
direction in this Trust Deed as to how 
the interest on the. Government securi- 
ties would be expended. The possible. 
inference is that he wanted to utilize 
the interest on those. securities during his 
lifetime as he wishes, and thereafter 
leave the enjoyment thereof. to the des- 
cendants. The total amount to be spent 
on worship and festivals was fixed at 
Rs. 1430/- and no clear destination was 
indicated for the rest of the income 
which was to ‘accumulate perpetually, . In 
view ‘of the nature and situation of the 
properties, the Settlor must have been 
aware that the income derived. therefrom 
would.. in - time -grow and . far exceed. 
the expenditure prescribed for worship, 
religious festivals and even for. construc«. 
tion of the Thakurbari. Even-so, he did 
not make any provision for utilisation: 
of the- surplus. . 


36. There is authority for the propo= 
sition that when the property dedicated 
is very large, and the religious cere 
monies which are expressly prescribed 
by the Settlor, cannot exhaust the entire 
income, some portion of the beneficial 
interest may be construed as undisposed 
of and cannot: but vest as secular pro- 
perty in the heirs of the Settlor. As 
pointed out by Shri B. K. Mukherjea (a 
former Chief Justice of this Court) in 
his renowned work, “The Hindu Law of 
Religious and Charitable Trusts”, there 
are cases where although the document 
purports, on the face of it, to be an out 
and out dedication of the entire property 
to the deity, yet a scrutiny of the actual 
provisions reveals the fact that the donor 
did not intend to give the entire interest 
to the deity, but. reserved some portion 
of the property or its profits for the 
benefit of his family relations. In all 
such cases, the Debuttar is partial and 
incomplete and the dedicated property 
does not vest in the deity as a juridical 
person. It remains: with the grantees or 
secular heirs of the Settlor subject to a 
trust or charge for the religious uses. 
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37. We do not want to burden this 
Judgment by discussing the various 
authorities cited by both sides.) Sut 
reference to only one decision, Iswari 
Bhubaneshwari Thakurani v: Brojo Nath 
Dey,-64 Ind App 203 :: (ATR 1937 PC 135), 
will be useful. In that case by a deed 2x- 
ecuted in 1888, two Hindu brothers, R. 
and_B., created an endowment in favour 
of the family Deity, , covering a large 
number of ‘properties, and provided. that 
the right of Shebaiti should go to their 
male heirs by primogeniture. In 1296, 
the founders conveyed | additional proper- 
ties to themselves as. Shebaits. . The 
deed of endowment purported to dedi- 
cate to the deity absolutely the Thakur- 
bari and another house which. was in- 
tended for the residence of the Shebuit. 
With regard to the rest of the. property, 
the provision was that ‘the Debuttar 2x- 
penses should be carried on. as before 
with their income and that the surr¢lus 
should be invested in erecting masonry 
dwelling houses for the residence of: the 
donor’s family. and: also for letting ut 
some of these houses for’ the purpose 
of increasing the income. The Hgh 


Court held that with the exception of. 


the- Thakurbari and-the Shebait’s -hovse, 
the rest. of..the. properties were: not 
absolutely dedicated to the idol, “he 
ultimate benefit being for pérsons other 
than the family. deity; such dedicat_on 
created a charge on the endowed .pzo- 
perty for the expenses of the worship 
of: the deity. . ay 


38. On appeal, the Judicial Commit- 
tee affirmed this decision.’ Lord Mac- 
millan, who delivered- the’ judgment of 
the Privy Council, made these pertinent 
observations : 


easton TPO „On -a fair reading of. ‘the 
deed as a whole it was not intended. that 
the ceremonies and expenditure . should 
increase indefinitely - with the growing 
income yielded by these properties : ree 
Surendra Keshav Roy v. Doorga Socn- 
daree Dassee, ((1892) 19 Ind App 108) (P<). 
From the nature and situation of .the 
properties and the directions given bor 
their development it must have be2n 
clearly contemplated that the income 
derived from them would be a growing 
one and must exceed the expenditure 
required for the prescribed ceremonies 
and charities......... In these- circum- 
stances, the directions as: to the ‘disposal 
of the surplus income became of much 
importance. Now the clause dealing 
with the. ultimate surplus directs that it 
shall be applied in the building of addi- 
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tional premises for the. convenience of 
residence and habitation -of heirs. This 
destination, it will be. observed, is not in 
favour.of the Shebaits,. but is really in 
substance a giit in favour of the shige S 
heirs- generally.” 


39. The instant case is not on all 
fours ` with the above cited ‘case, but the 
fact remains that ‘here, the Deed of 
Trust’ (Ex. T) prescribes no destination of 
the growing income which will become 
surplus after meeting the’ expenses pre- 
scribed by the Settlor for the worship of 
the deities, the performance of the spe- 
ċified religious festivals and the building 
of the- Thakurbari temple. 


40. Read in the light of the principles; 
enunciated above, the Deed of Trust, 
Ex. 1, was capable of two possible con- 
structions: (i) It created only a partial 
dedication and not an absolute debuttar, 
the properties being charged for Seva 
puja or-other religious purposes to the 
extent specified therein. (ii) It created 
an absolute debuttar in’ favour of the 
deity. The former construction was ex- 
pressly ‘adopted in the previous ‘suit by 
the trial Court, and presumably by the 
High Court in P. A. 257 of 1949 while 
granting leave to the ‘guardian ad litem 
of the deity to compromise the. case on 
terms . embodied in . the compromise 
decree. 


41.. In the present ERE of. litigatioń, 
the courts below. have- adopted the latter 
construction. -It. is mot necessary for us 
to pronounce: as to which: ôf these two 
constructions: is. correct. '-It- is ‘sufficient 
for us to-say, that the view taken by 
the courts in ‘the. previous litigation as 
to the. nature. of the dedication, was not 
beyond the orbit of reasonable. possibi- 
lity: < Thus, the. existence of the first 
primary circumistance -yiz4 that the suit 
properties belonged ‘to -the deity -as abso- 
lute debuttar, from which an inference 
of collusion and fraud was sought to be 
drawn — had not been clearly - and in- 
dubitably established.. z3 


42. This takes us A the second cir- 
cumstance, viz., that the compromise 
decree -was obtained’ without notice to 
Panchanan Biswas. 


- 43. The. first. significant circumstance 
to’ be noted in. this connection is that 
on April 9. .1904,‘ contemporaneously with 
the Trust Deed (Ex. 1) of the.same date; 
the Settlor,-Indernarain, executed a Will 
by. which . he bequeathed ‘his other 
moveable and immoveable properties to 
his relations and further provided that 
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. fin case the: Deed: of Declaration of Trust 
(Ex. 1) fails, Abinash. Chandra Bhow- 
mick, his sisters son, will get the pro- 
perties included in. the said Deed. The 
Settlor died on August 7, 1905. His Will 
was probated on April 6, 1906. What is 
said in this contemporaneously executed 
Will in regard to the destination of the 
trust property in the event of.its failure, 
reveals that the Settlor himself was pos- 
sibly labouring under an impression that 
he was not creating. an absolute debut- 
tar. The Will. further gives an inkling 
that the Settlor had the intention to 
make Abinash Chandra Bhowmick and 
his descendants as ultimate beneficiary 
in respect of the properties comprised in 
tħe Trust Deed to thé exclusion of the 
Biswases. 


_ 44. It may be further noted that by 
Cl. 8 of the Trust Deed, the Settlor ap- 
pointed Jogendra Nath Biswas to, be a 
co-trustee (co-shebait) along with Abi- 
nash ‘Chandra Bhowmick, after his (Set~ 
tlor’ s) death of the Trust property, 
Jogendra Nath Biswas, however, prede~ 
ceased the Settlor, without becoming .a 
Shebait or Trustee, Jogendra was survi- 
ved by his widow. She also died and 
Panchanan Biswas, a nephew of Jó- 
gendra, is her heir., 


45. From the document, Ex. 3, dated 
2-2-1906, it is evident that soon after the 
death of the settlor, a dispute arose in 
regard to the properties left behind by 
the settlor, including those covered by 
the Trust Deed between the Biswases, 
i.e. the heirs of Jogendra Biswas on the 
one hand and Abinash Chandra Bhow- 
mick on the other. By this deed, Ex. 3, 
the Biswases who were the ist and 3rd 
Party and. the Bhowmick who was‘ the 
second party, agreed that they had equal 
rights to supervise the Debuttar property 
and to. get an annuity of Rs. 900/- each 
from the income: of the Debuttar Estate 
“for doing the worship and for the re- 
muneration etc.” The: rights of Bipin 
Behari Biswas, and:Girendra Nath. Bis- 
was, the elder brother and cousin respec- 
tively, of Jogendra deceased, to perform 
the worships as co-shebaits were re= 
cognised. 


46. Next comes. the document, dated 
24-3-1916 (Ex. 2). This document was 
executed by Bipin Behari Biswas, Girin- 
dra: Nath Biswas and Abinash Chandra 
Bhowmick. It evidences a settlement of 
a dispute with regard to the management 
and administration of the Debuttar pro- 
perties; This dispute had- crapped up 
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between them in certain Land ‘Acquisi- 
tion Case No. 181 of 1915 pending: in the 
Court of District Deputy. By this. docu- 
ment, the said Biswases recognised the 
right of Abinash Chandra Bhowmick and 
his line of heirs, to manage as Shebaits 
the debuttar property, to the entire ex- 
clusion of Bipin Bahari Biswas and 
Girendra Biswas and their line of heirs. 
The Biswases, thenceforth, had no right 
or claim to participate in the affairs of 
the ‘Trust. Their right had become re- 
stricted to receiving an annuity of 
Rs. 900/- from the surplus income of the 
property. There is no evidence on the 
record that after the execution of this 
deed, the Biswasés or their heirs ever 
participated ‘in the management of the 
Trust’ Property or its affairs, beyond re~ 
ceiving the quit-annuity. Thus the Bis- 
was had lost long ago their rights as 
Shebaits by relinquishment and/or ad- 
verse possession. 


47. This. being the: actual position, 
Panchanan Biswas was not a necessary 
party to be impleaded in the previous 
suit or F. A. 257 of 1949. His right to 
receive the fixed annuity from the in- 
come of the trust property was in no way 
affected by the compromise decree. On 
the. contrary, it had been expressly safe- 
guarded. The name of Ishwar Chandra 
Vidyalankar or his successor as guardian 
ad litem of the deity, though put forth 
by the plaintiffs in that litigation, was 
accepted by the Court. No statutory rule 
has been cited before us, according | to 
which, it was obligatory for the court .to 
issue notice to all persons which could 
possibly have an interest in the subject- 
matter of the litigation. before granting 
leave to the guardian of the deity to 
compromise the case. Be that as it may, 
the failure of the Bhowmicks to implead 
Panchanan Biswas in the previous suit or 
in F. A. 257 of 1949, or of the guardian 
ad litem to give him notice of the 
application for leave to compromise the 
case, was not a circumstance of a de- 
finite tendency which could inevitably 
lead to an inference of fraud being prace 
tised on the Court. ° 


48. Thus, none of the veveumetances 
from which Mr. Chatterjee wants the 
Court to spell out the conclusion that 
the compromise décree: was obtained by 
practising fraud on the High Court, was 
firmly established. Indeed, the first two 
courts did not: pointedly address them- 
selves to the question as to whether the 
leave to compromise the case was obtain- 
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ed by perpetrating: fraud on the. Hizh 
Court. In the’ present litigation, there- 
fore, the High Court: was entitled in 
exercise of its powers under S. 103- of 
the Civil P. C., to go into that questicn, - 
The High Court was therefore right in 
holding that there was no evidence to 
show that the compromise . decree’ in 
question was obtained by fraud. 


.49. ‘Lastly, a perusal of the Terms of 
the ‘Compromise’ which was- ‘sanctioned 
by the High Court in F, A. 257 of 1949, 
would show that substantial properties, 
12 in number, were recognised’ as aJ- 
solute Debuttar properties of the deities, 
which included G. P. Notes of the faze 
valué of Rs. 1,11,300/-; Further, a sum 
of Rs. 58,103/- would be’ ‘spent for the 
purpose -of building 'a Thakurbari ` in 
terms of the Trust Deed. The then in- 
come of the properties declared to be 
absolute debuttar properties, was stated 
as Rs. 17,478/- per annum. It is likely 
to“ have escalated till tħen Further- 
more, lavish pecuniary provisions would 
‘be made for Deb Seva, ete. Instead of 
confining such expenses to~Rs. 1 430/- 
annually — which is the-limit specified 
in the Trust Deed — the expenses for 
the. religious purposes specified in the 
Trust Déed would be raised to Rupe2s 
18,000/-, 


50. It fs thertore not: een to sey 
that the compromise. was destructive of 
the endowment or ‘the object of the d2- 
dication. . The .terms:-of the compromise 
were prima facie -not unreasonable, By 
no.stretch of reasoning, it could besad 
that no prudent Court. would have grani« 
ed leave to the. guardian of the deity zo 
compromise the. case on these terms.. AS 
already mentioned; the High Court: is 
presumed to have perused. the record, jm- 
cluding the Trust Deed, and considered 
the Terms of the , compromise before 
sanctioning it and allowing a cere on 
terms thereof,- 


-51 In’ view of thë finding “that the 
compromise decree in F. A. 257°’ of 1949 
was not obtained by committing collu- 
sion and fraud, ‘this appeal must fail, It 
is therefore, not necessary to determine 
the other points raised before us by the 
appellants because they have _ become 
wholly academic. 


- 52. In the result, we dismiss this ap- 
peal, leaving the parties to bear and py 
their own costs, 

Appeal dismissed, 
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(From: 1969 ‘All LJ 38): . 
N. L, UNTWALIA, ‘JASWANT SINGH 
' AND R. S. PATHAK, JJ, ` 


“ Sher Singh (dead). through LRs.,. Ap- 
pellants | v., Joint Director of Consolida- 
tion and others, Respondents. 

Civil Appeal No, 4 of 1969, D/- 5-5- 
1978, i ae 


“U. P. ‘Consolidation. of aides Act 
(5 of 1954), S. 48 (as. it. stood before 
amendment by Act (8 of 1963) — Revi- 
sional Jurisdiction of Director of Consoli- 
dation — Scope — Erroneous decision on 
a question of-fact or of law having no 
relation to question of jurisdiction of 
Subordinate Officer cannot, be corrected. 


1969 All LJ 38, Reversed. 


‘Section 48 of the U. P. Consolidation of 
Holdings Act is in pari materia with S. 115 
of the Civil P, €C. which provides for re- 
visional jurisdiction _ of the High Court. 


It is’ well settled that the revisional 


jurisdiction of the. High Court is confined 
to cases “of illegal or irregular exercise 
or non-exercise or illegal assumption of 
the jurisdiction ` by ‘the subordinate 
courts. If.a subordinate court is found 
to possess the jurisdiction to decide a 
matter, it:cannot be said to exercise it 


‘illegally or with . material irregularity 


even if it decides the matter wrongly. 
In other words, it is not open to the High 
Court while . exercising its jurisdiction 


‘under S, 115 of the Civil P.. C. to: correct 


errors of fact howsoever gross. or even 


errors of law.unless the errors have re- 


lation to the jurisdiction of.the court to 
~ (Para 6) 


‘The consolidation ‘authorities -subordi-~ 
nate to the Joint Director of .Consolida- 
tion possess plenary jurisdiction and 
competence to go into the question | of 


the correctness or otherwise of the entries 


in the revenue records relating ‘to any~ 
one s: possession over’ the’ plots’ of land. 


‘In the: ‘instant case the subordinate au- 


thorities' arrived at a ‘concurrent finding 
of fact that S was in actual possession of 
the land ‘on his own behalf on the rele- 


-vant date on thé basis of the valid lease 


deed. There was nothing'on the record 
to establish that the lease deed in favour 
of S was fictitious or ‘that the entries 
made in the revenue’ record on the basis 
of that deed were not genuine or did not 
conform to the trues Tactual position ànd 
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that S was not:in actual possession: of the 
fields in question on his own behalf. 


Held that the subordinate Consolida- 
tion Authorities not having acted illegally 
in exercising their jurisdiction, the Joint 
Director of Consolidation was not com- 
petent to interfere with their decisions. 
In the circumstances, the finding of. the 
Joint Director of Consolidation that the 
lease in favour of S was fictitious could 
not be sustained. (Paras 17, 18, 25) 


Held further that since S was hold- 
fing the said fields as a hereditary tenant 
on. the date immediately -preceding the 
date of vesting he became entitled to re- 
tain possession thereof-as a Sirdar under 
S. 19 of the Act and on depositing to the 
credit of the. State Government in’ the 
manner provided in S. 134 and -other 
allied provisions -of the Act an amount 
equal to ten times the land revenue pay- 
able or deemed to be payable, he became 
entitled to a declaration that. he had ac- 
quired the rights of a Bhumidhar men- 
tioned in S. 137 of the Act in respect of 
the said fields and to the grant of -a certi- 
. ficate to that effect. 1969 All LJ 38, Re- 

versed. (Para 25) 
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M/s. R. K. Garg; $. C.. Agarwal and 
V. J. Francis, Advocates, for Appellants; 
B. P.-Singh' Advocate, for Respondents 
Nos. 2 and 3. 

JASWANT SINGH, J.:— The litiga- 
tion culminating in this. appeal by spe- 
cial leave has a long and chequered his- 
tory which may be. summarised thus : 


2. By- deed dated July 20,..1945, re- 
gistered on July 30, 1945, Chaudhary 
Vijay Kunwar Singh and Virendra Kun- 
war Singh, Zamindars of Mithanpur 
(U. P.) leased out ten plots of land ad- 
measuring 6.63 acres situate in Mahal 
Safed, Mouza Mahendri, Sikandarpur, 
Pargana Amroha, District . Moradabad, 
which were in their possession as khud- 
khasť (self-cultivating | -possession) to 
Sher Singh, the original appellant, for a 
period of ten years beginning from the 
year 1353 Fasli to the end of the year 
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1362 Fasli. Nearly a month and a half 
later i.e. on September 6, 1945, the said 
Chaudhary Vijay Kunwar Singh and 
Virendra Kunwar Singh along with their 
mother, Smt. Savitri Kunwar Singh, ex- 
ecuted a sale deed in respect of their 
proprietary right and interest in -the 
aforesaid plots of land in favour of Kaley. 
Singh, Harbans Singh and Nihal Singh, 
brothers of Sher Singh,: and one Chajju 
Singh.. On the basis of this lease deed, 
Sher Singh claimed to have obtained 
possession of the aforesaid plots of land 
and was recorded as a hereditary tenant 
in respect thereof in the revenue record. 
Asserting their right of pre-emption in 
respect of the aforesaid transaction - of 
sale on the -ground of their being co- 
sharers in the Mahal in which the said 
plots of land are situate, Jai Kumar 
Singh and Roop. Kumar Singh, respon- 
dents 2 and 3 herein, brought four. suits 
in the Court of the Munsif, Moradabad, 
against the aforesaid vendors. and ven- 
dees and Sher Singh for possession of the 
land. as also for cancellation of the afore- 
said lease deed in favour of Sher Singh 
on the ground that it was fictitious and 
fraudulent .and was. executed with a view 
to defeat their right -of pre-emption, 
These suits were decreed by the Munsif 
in favour of respondents 2 and 3 on April 
26, 1947. On appeal, the Civil Judge, 
Muradabad,, by his- judgment dated 
November 9, 1948 affirmed the judgment 
and decree passed by. the trial court. 
Although the vendees,-Kaley Singh and 
others did not prefer an appeal from the 
pre-emption decree passed against them, 
Sher Singh did not rest. content and took 


‘the matter in further appeal to the High 


Court: of judicature at Allahabad’ in so. 
far as his rights. to ejectment from the 
plots of land in question and cancellation 
of the aforesaid lease deed in his fav- 
By its judgment 
and’ decree dated April 13, -1953, the 
High Court allowed the appeal of Sher 
Singh holding that the revenue. courts 
alone had jurisdiction to entertain the 
suit seeking relief of ejectment of the 
lessee (Sher Singh) and the. Civil Courts 
had. no such jurisdiction. ‘The High 
Court accordingly set aside the -decree 
passed against Sher Singh. Meanwhile 
the Uttar Pradesh Legislature passed the 
U. P. Zamindari Abolition and Land Re- 
forms Act, 1950 (U. P. ‘Act No. 1 of 1951) 
(hereinafter referred to as ‘the Act’), 
Though the Act came into force in the 
State on January 26, 1951, the issue of 
notification under S. 4 thereof was mada 
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to coincide with the commencement - 3f 
1360 Fasli-i.e, July, 1952. 
the observations made -by the: High Court 
in its aforesaid:.judgment dated April 13; 


1953, disposing of. the= appeal of Sher- 


Singh, respondents: 2 and 3 filed eject- 
ment suits against Sher -.Singh- under 
S. 209 of the.-Act which were dismissed 
on November~20,' 1953. -The first appeals 
preferred against the -dismissal -of these 
suits also proved: abortive -as they were 
dismissed on September 1, 1959.. Res- 
pondents 2 and 3 thereupon took the 


matter in second appeal. to the High 


Court which was.stayed ‘on account of 
the comiméncément of the consolidaticn 
operations in the. village in which -the 
plots of land in question are. situate. 
Thereafter respondents 2 and‘ 3° “filed ob- 
jections under S. 9 (2) of the U. P. Con- 
solidation’ of Holdings ; “Act, 1953° (herein- 
after called ‘the 1953 Act’) disputing the 
correctness ‘of the entries in the records 
showing Sher Singh äs ‘Bhumidar’ of the 
plots of land in question ‘and praying 
that the latter’s name be expunged from 
the records’ and iri his ‘place’ their names 
be substituted as Bhumidars but the same 
were rejected by the ‘Consolidation Off- 
cer IV. at Kanth vide his orders dated 
December ` 24, 1961. The order ‘passed 
by the Consolidation ‘Officer,. Kanth, re- 
jecting. the- objections- .of: respondents’ 2 
and 3 to the entries in the records wes 
upheld by the Settlement Officer, Cor- 
solidation, Amroha; in first appeal as also 
by the Deputy Director, ` ‘Consolidatior, 
U. P., Lucknow. in second appeal. by 
orders made on April 16, 1962 . and 
August 21, 1962 respectively. Dissatisfied 
with these orders of the Consolidation 
authorities, respondents 2 and 3 took the 
matter in revision under. S. 48 of the 1953 
Act to the Joint Director of Consolide- 
tion, U. P. who allowed the. same ani 
` set aside the concurrent’ orders -of the 
Consolidation Officer, the Settlement Offi- 
cer and the Deputy Director, -Consolida- 
tion, holding that the. lease in-favour cf 
Sher Singh- was fictitious; that’ the basis 
of Sher Singh’s title viz. the aforesaid 
lease being fictitious intended to defraud 
the pre-emptors, ‘the ‘récorded entries in 
favour of Sher Singh: could confer nə 
title upon him; that Sher ‘Singh’s position 
could: be deemed to be only ‘that of an 
agent carrying on cultivation on behalf a? 
his brothers, -the . vendees, “who ` wer2 


entitled to the Yand in view of the sal2 
fn their. favour, till it was , pre-empted 
and, that ‘the effect of his finding- would 
be that the possession of Sher. Singh after 
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‘Pursuant +o. 
- Sher Singh: had himself- no title to the 


‘Director. 
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execution of the Patta -shall -be-.deemed: 
to: be ‘the possession of the vendees as 


land.’ Finally holding that the case of 
respondents 2 and 3; was covered ‘by 


- S. ‘18 of the Act and that the possession 


of the vendees would enure to the bene- 
fit.of the pre-emptors,.the Joint Direc- - 
tor ordered their names. to be substituted 
in the: relevant. records. observing that 
they would be deemed‘to. be holders of 
the land as ‘khudkhast’. It is this order 
of the Joint Director which was chal- 


_lenged before the ‘High Court by Sher 


Singh. in writ proceedings under Art. 226 
of the Constitution and on the failure 
thereof: has‘ been. impugned .before us. 


3. Appearing for the appellants, Mr. 
Garg has contended that since the juris- 
diction exercisable by the Joint Director, 
Consolidation, . under -$. 48 of the 1953 
Act as it stood on the. relevant ‘date. was 
limited to cases of errors of jurisdiction 
and the orders passed by. the Consolida- 
tion Officers subordinate. to -him did not 
suffer from any such infirmity, the Joint 
_Consolidation,. clearly exceed- 
ed the limits of his power by reversing 
the concurrent findings of fact arrived at 
and the orders. passed: by ‘them. He has 
further .urged that the. finding of the 
Joint Director that ‘the. lease. in favour | 
of Sher Singh was fictitious. cannot also 
be upheld as there is no material on the 
record to sustain that finding and all the 
authorities, below the Joint Director had 
concurrently held that the lease in favour 
of Sher Singh was valid and that-he had 
not merely been recorded in the revenue 
recorded as being in possession of ` the 
land in question but was found to be in 
actual possession’ thereof pursuant to. the 


lease deed. He has further: urged that 
as Sher Singh actually held the 
land as .a hereditary tenant on the 


date ~ immediately preceding the date 
of- vesting, he -became’ sirdar of the 
land under~ Section’ 19 of the «Act 
and on: déposit to the credit of- the 
State Government an ‘amount’: equal 
to ten timés’ the land revenue, in terms 
of S. 134 of the Act he became a Bhumi- 
dhar. He:has in -the. alternative urged 
that as- Sher: Singh -was in. self-cultivat- 
ing. occupation , of the land on- the date 
immediately preceding - the -date of vest- 
ing: and was. recorded as-such in the re- 
levant records, he. at. any rate acquired 
the right of.. an.. ACDA under S.. a 


(b) Gi) of: the Act. ... -.-. 


4. Mr. Lalnarayan: Sinha bas on the 
other hand, urged that the subordinate . 
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consolidation officers having omitted . to 
determine the vital question: of -the vali- 
dity of the lease deed in favour of Sher 
Singh, the Joint Director of Consolida- 
tion was justified in going into the.same 
and coming to the conclusion (on. the 
basis of the close relationship of .Sher 
Singh with the vendees and the subse- 
quent transfer by him of the plots of 
land in question in favour of his nephew) 
that the transaction of the lease was 
sham and fictitious. He had further 
urged that actual physical occupation of 
the land is not essential to attract the 
applicability of S. 18 of the Act and the 
requirement of the section is ‘satisfied 
even when subsisting right and title to 
possession over the land on the date of 
vesting on the basis of decree of pre- 
emption as in the instant case is’ estab- 
lished. He has further urged that the 
entries in the revenue records in favour 
of Sher Singh being fictitious and his 
possession of the plots of land in ques- 
tion being merely on behalf of the ven- 
dees, Sher Singh could neither acquire 
sirdari rights under S. 19 .nor adhivasi 
rights under S. 20 (b) (ii) of the Act. 


5. The principal question that falls for 
our determination in this case is whether 
in passing the impugned order, the Joint 
Director of‘ Consolidation exceeded the 
limits of the jurisdiction conferred on 
him under S. 48 of the 1953 Act. For a 
proper decision of this ‘question, it is 
necessary: to advert to S. 48 of the 1953 
Act as it stood on the relevant date be- 
fore its amendment by Act No. Vill of 
1963: | 


“Section 48 of the U. P, Consolidation 
of Holdings Act: The Director of Con- 
solidation may call for. the record of any 
case if the Officer (other than the Arbi- 
trator) by whom the case was decided 
appears to have exercised a. jurisdiction 
not vested in him by law or to .have 
failed to exercise jurisdiction so vested, 
or to have acted in the exercise of his 
jurisdiction illegally or with substantial 
irregularity and may pass such orders in 
the case as it thinks fit.” pe 


6. As the -above section is in pari 
materia with S. 115 of the Civil P. C., it 
will be profitable to ascertain the scope 
of the revisional jurisdiction of the High 
Court. It is now well settled that the 
revisional jurisdiction of the High Court 
is confined to cases of illegal or irregular 
exercise or non-exercise or illegal: as- 
sumption of the jurisdiction by the sub- 
: orainate courts, - 
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If a subordinate court 


A.L R. 


is found to -possess the. jurisdiction to 
decide a matter, it .cannot~ be -said to 
exercise if illegally or with material ir- 
regularity even if. it decides the matter 
wrongly. In other words, it is not open 
to the High Court while exercising its 
jurisdiction under §. 115 of the: Civil P. C. 
to correct errors of fact howsoever gross 
or even errors of law unless the errors 
have relation to the jurisdiction of the 
court to try the dispute itself. 


7. The legal position was succinctly 
laid down by the Privy Council as early | 
as 1884 in Rajah Amir Hassan Khan v. 
Sheo Baksh Singh, (1884) 11 Ind App 237 
in’ the following words :— 


“The question.then is, did the Judges 
of the lower Court in this case, in the 
exercise of their jurisdiction, act illegally 
or with material irregularity. It appears 
that they had perfect jurisdiction to de- 
Cide the question which was before them, 
and they did decide it. Whether they 
decided rightly or wrongly, they had 
jurisdiction to decide the case; and even 
if they decided wrongly, they did not 
exercise their jurisdiction illegally or 
with material irregularity.” 


8. Again in. Balakrishna Udayar v, 
Vasudeva Aiyar, 44 Ind App 261 : (AIR 
1917 PC 71) the Privy Council while dis- 
cussing the scope of S. 115 of the Civil 
P. C.. observed: i 


“It will be observed that the section 
applies to jurisdiction alone, the- irregular 
exercise or non-exercise of it, or the il- 
legal assumption ‘of it. The section is not 
directed against ‘conclusions of .law or 
fact in which the question of jurisdiction 
is not involved.” 


9. In Venkatagiri Ayyangar V. Hindu 
Religious Endowments Board, Madras, 76 
Ind App 67 : (AIR 1949 PC 156), the 
Privy Council . observed that S. 115 em~- 
powers the High Court to satisfy itself 
on three matters, (a) that the order of 
the subordinate court is within its juris- 
dictions (b) that the case is one in which 
the Court ought to exercise jurisdiction 
and (c) that in exercising jurisdiction the 
Court has not acted illegally, that is, in 
breach of-some provision of law, or with 
material irregularity, that is, by com« 
mitting. some error of. procedure in. tha 
course of the trial which is material in 
that it may have affected the ultimate. 
decision. And.if the High Court is satis- 
fied on those\ three matters, it has no 
power to interfere because it differs from 
the conclusions, of the subordinate couri 
On. questions of žact or law,” . | - 


1978 


10. The above quoted observations 
made by the Privy Council have been 
approved and affirmed by this Court in 
a number of cases, In Manindra Lan 
and Building Corporation Ltd.” v. Bhut- 
nath Banerjee, (1964) 3 SCR 495 ¢ (AIR 

1964 SC 1336); Abbasbhai v. Gulamnatt 
. (ATR 1964 SC 1341) and D, L. F. Housing 
and Construction Co. Pvt. Ltd., New Delki 
v. Sarup Singh, (1970) 2 SCR 368: (AIR 
1971 SC 2324), this. Court, however, drew 
a distinction between the errors commit- 
ted by subordinate courts in deciding 
questions of law which have relation to, 
or are concerned with; questions cf 
jurisdiction of the, said court, and errors 
of law which have no-such relation ocr 
connection, - 


11. Again in Pandurang Dhoni v, 
Maruti Hari Jadhav, (1966) 1 SCR 102 ; 
(AIR 1966 SC 153) this Court held (et 
p., 155 of AIR): 


. “The provisions of S, 115 of the Code 
have been examined by judicial decisions 
on several occasions, While exercising 
its jurisdiction under S. 115, it is- nct 
competent to the High Court to correct 
errors of fact however gross they may 
be, or even errors of law, unless - the 
said errors have relation to the jurisdic- 
tion of the Court to try the dispute it- 
self. As Cis. (a), (b) and (c) of S. 115 
indicate, it-is only in cases where the 
subordinate Court has exercised a juris- 
diction not vested in it by law, or has 
failed to exercise a jurisdiction so vest~ 
ed, or has acted in the exercise of its 
jurisdiction illegally or with material ir- 
regularity that the revisional jurisdic- 
tion of the High Court can be properly 
invoked. It is conceivable that points cf 
law may arise in proceedings institutei 
before subordinate courts which are rex 
lated to questions of jurisdiction, It 5s 
well settled that a plea of limitation or 3 
plea of res judicata is a plea of law whica 
concerns the jurisdiction of the court 
which tries the proceedings. A findinz 
on these pleas in favour of the party 
raising them would oust. the jurisdiction 
of the court and so, an erroneous deci- 
sion on these pleas can be said to be con- 
cerned with questions of jurisdiction 
which fall within the purview of S. 115 
of the Code, But an erroneous decision 
on a question of law reached by the sub- 
ordinate court which has no relation te 
questions of jurisdiction of that cour? 
cannot be corrected by the High Cour: 
under S. 115.” .. .-- ou. es 


. 
Tig 
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12. Again in M. L. Sethi v. R. P. 
Kapur, (1973)-1 SCR 697: (AIR 1972 SC 
2379) this Court observed ; | 


“The Yurisdiction’ is a verbal coat of 
many colours, Jurisdiction originally 
seems to have had the meaning 
which Lord Reid ascribed to it in 
Anisminic Ltd. v, Foreign Compensation 
Commission, (1969) 2 AC 147, namely, 
the entitlement ‘to enter upon the en- 
quiry in question’, If there was an 
entitlement to enter upon an enquiry 
into the question, then any subsequent 
error could only be regarded as an error 
within the jurisdiction,” 

13. The position that emerges from 
these decisions is that S, 115 of the Civil 
P. C. empowers the High Court to satisfy 
itself on three matters: (a) that the order 
of the subordinate court is within its 
jurisdiction: (b) that. the case is one in 
which the court ought to have exercised 
furisdiction: or (c) that in exercising 
jurisdiction the Court has not acted 
illegally, that is, in breach of some pro- 
visions of law, or with material irregula- 
rity by committing some error of proce- 
dure in the course of the trial which is 
material in that it may have affected the 
ultimate decision, And if the High Court 
is satisfied that there is no error in re- 
gard to any of. these three matters, | it 
has no power to-interfere merely because 
it differs from the conclusions of the 
subordinate court on questions of fact or 
law.. A distinction must ‘be drawn be- 
tween the.errors committed by subordi- 
nate. courts in deciding questions of law 
which have relation to, or are concerned 
with, questions’ of jurisdiction of the 
said courts, and errors .of law which 
have no such relation or connection. An 
erroneous decision on a question of fact 
Or of law reached by the subordinate 
court which has no relation to question 
of jurisdiction of that court, cannot be 
ye a by . the High Court under 

. 115, ; X 


14. Applying the tests as extracted 
above to the. facts of the instant case, we 
have no hesitation in holding that the 
Joint Director of Consolidation ignored 
the limitation that existed on his power 
under S. 48 of the 1953 Act as it stood 
on the relevant date and illegally assum- 
ed jurisdiction which he did not possess, 


15. It is not and cannot be disputed 
that the consolidation authorities sub- 
ordinate to the Joint -Director of Conso- 
lidation. possessed. plenary jurisdiction 
and competence. to go into -the question 
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of the correctness or otherwise of the 
entries in the revenue records relating to 
Sher Singh’s possession over .the plots 
of land in question. That they arrived 
at a concurrent finding of fact that Sher 
Singh was in actual possession of the 
land on his own behalf on the relevant 
date on the basis of the aforesaid valid 
lease deed is also evident from the fol- 
lowing observations made by the Settle- 
ment Officer, Consolidation, Amroha in 
his aforesaid decision dated April 16, 
1962 :— 


“I have carefully gone through the- 


record and also heard the learned coun~ 
sel for the parties at length and also 
perused the case law. It is admitted 
that the appellants have never been able 
to obtain possession over the disputed 
land. In the revenue records name of 
respondent Sher Singh exists throughout 
from 1353 F up to the date of vesting and 
onwards also. Appellants’ allegation is 
that actually the brothers of Sher Singh 
who purchased the land in dispute are 
in possession but there is absolutely no 
oral or documentary evidence in support 
of this contention. Appellant Jai Kumar 
Singh himself admits’ that in the land 
purchased by Kaley Singh, Chajjoo 
Singh and others, Sher Singh has no in- 
terest and these brothers also take food 
separately. I agree with the learned 
Consolidation Officer that the simple -fact 
that the proprietary rights have been 
transferred to the brothers of Sher Singh 
is not at all sufficient to prove that the 
lease was a fictitious document executed 
simply to deprive the appellants of their 
‘rights of pre-emption: It is worth men- 
tioning that the lease was executed in 
1945 and zamindari abolished in 1952, 
It does not appeal to me that anyone 
could have an idea that the interests of 
the landlords will be extinguished in this 
manner and therefore the vendors exe- 
cuted a fictitious deed to deprive the 
appellant of his rights of pre-emption... 
Bile ara The vendees' Kaley Singh and 
others had only purchased proprietary 
interest in the disputed land and they 
were not its Khudkasht holders. ... ... ss 
It is obvious that Kaley Singh and others, 
the original vendees purchased the land 
subject to tha possession of respondent 
Sher Singh and their. proprietary interest 
would have come to an end at the date 
of vesting.. s. Considering the 
entire eviderice on record, I hold that the 
land in dispute could not have been the 
khudkasht of the original vendees and 
they could not have acquired Bhumidhary 


eee oes 
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rights under S. 18 of the Z. A. & L.R. Act 
and therefore the appellants wha stepped 
into their shoes cannot have better 
It may also be mentioned 
that respondent Sher Singh has not been 
in possession as a trespasser but on the 
Basis of a valid lease.” 


‘16. It may also be noted that the De- 
puty Director of Consolidation after dis- 
cussing the entire evidence and holding 


that Sher Singh was lessee in possession - 


of the land and neither the vendees had 
ever held the land in question as khud- 
khast holders nor could they be deemed 
to be the khudkhast holders thereof dis- 
missed the appeal preferred by respon- 
dents 2 and 3 with the following observa=~ 
tions :—~ 

“The ATER finding of the lower 
a was therefore correct and justi 
ed, 


17. Thus the subordinate Co nsolida- 
tion Authorities not having acted illegally 
in exercising their jurisdiction, the Joint 
Director of Consolidation was not coma 
petent to interfere with their decisions. 


18. It would be. appropriate at this 
stage to observe that mere relationship 
of Sher Singh with three out. of four 
vendees 
Consolidation has relied was not enough 
to warrant the finding that the aforesaid 
lease granted in his favour was fictitious. 
Even the subsequent transfer of the land 
in question in favour of his nephew to 
which reference has been made in a 
casual and laconic manner by the Joint 
Director of Consolidation cannot: lead to 
the conclusion that the lease was ficti- 
tious. -Our attention has not been drawn 
to any evidence which may indicate as 
to when the said transfer was made nor 
has any material been placed before us 
to show that the nephew in whose favour 
the land was transferred was the son of 
any one of Sher Singh’s three brothers 
who were co-vendees with Chajju Singh. 
The nature and character of the so-call- 
ed transfer by Sher Singh in favour of 
his nephew is also shrouded in mystery. 
In the circumstances, the finding of the 
Joint Director of Consolidation that the 
aforesaid lease in favour of Sher Singh 
was fictitious cannot be sustained. 


19. Let us now see whether Sher 
Singh acquired the rights of a Bhumi- 
dhar, or a Sirdar or an Adhivasi under 
the Act. It would be apposite for this 
purpose to refer to the object and a few 
relevant provisions of the Act. As appa- 
rent. from its preamble, the Act was 


A.LR. 


on which the Joint Director of 
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designed by the State Legislature prir- 
Cipally to do away with the Zaminda-i 
system which involved intermediaries 
between the tiller of the soil and tre 
State in Uttar Pradesh, to provide for tre 
acquisition of their rights, title: and it- 
terest and to reform the law relating “o 
land tenure consequent upon the afore- 
said abolition and acquisition. To attam 
this object, the Legislature empowered 
the State Government to declare Ly 
means of a notification that as from a 
specified date, all estates situate in 
Uttar Pradesh or in specified area r 
areas thereof shall vest in the State ard 
as from the beginning of that date (which 
would be called the date of vesting), al 
such estates shall stand transferred `o 
and vest except as provided in the Ast 
in the State free from all encumbrance, 
As already stated, though the Act care 
into force on January 25, 1951, the nof- 
fication alluded to in S. 4 was issued ard 
published in the Extraordinary issue f 
the State. Gazette on July 1, 1952 which 
coincided with the commencement of 
1360 Fasli, 


20. The consequences of the vesting of 
an estate ensuing from the notificaticn 
issued under S. 4 are detailed in S. 6 of 
the Act which, in so far as it is relz- 
vant for the purpose of the case, provid-s 
as under :— 


“6. Consequences of the vesting of =m 
estate in the State— When the notizi- 
cation under S. 4 has been published n 
the Gazette then, notwithstanding an-- 
thing contained in any contract or docr- 
ment. or in any other-law for the tine 
being in force and save as otherwie 
provided in this Act, the consequences 
as hereinafter set forth shall, from tke 
beginning of the date of vesting, ensie 
in. the area to which the notificatim 
related, namely— 


(a) all rights, title and interest of all 
the intermediaries— 


(i) in every estate in such area incluc- 
ing land (cultivable or barren), grove- 
land, forests whether within or outsice 
village boundaries, trees (other thm 
trees in village abadi, holding or grove, 
fisheries, tanks, ponds, water-channeB, 
ferries, pathways, abadi sites, hats, bazaczs 
and melas (other than hats, bazars ard 
melas held upon land to which Cls. () 
to (c) of sub-sec. (1) of S. 18 apply), ard 

(ii) in all sub-soil in such estates ir- 
cluding rights, if any, in mines ard 
minerals, whether being worked or nc; 
Shall cease and'be vested in the Stas 
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of Uttar Pradesh free from all encum- 
brances; ; 

(i) all suits and proceedings of the 
nature to be prescribed pending in any 
court at the date of vesting, and all 
proceedings upon any decree or order 
passed in any such suit or proceeding 
previous to the date of vesting, shall be 
stayed. i3 

21. Section 7 a the Act which deals 
with saving in respect of certain rights 
inter alia lays down that nothing con- 
tained in Chapter II shall in any wav 
affect the right of.any person — (aa) be- 
ing a bhumidhar, sirdar, adhivasi, or 
asami of any land, to continue to enjoy 
any easement or any similar right for 
the more beneficial enjoyment of the 
land, as he was enjoying on the date 
immediately preceding the date of 
vesting. 


22. It would be epnventent at this 
stage to notice Ss. 18, 19 and 20 of the 
Act which are couched in the following 
terms :— 


“18. Settlement of certain lands with 
intermediaries or cultivators as bhumi- 
dhars.— 


(1) Subject to the provisions of Ss. 10, 
15, 16 and 17, all lands— 

(a) in possession of or held or deem- 
ed to be held by an intermediary as sir, 
khudkasht or an intermediary’s grove, 

(b) held as a grove by, or in the per- 
= cultivation of a permanent lessee 

in Avadh, 

(c) held by a fixed-rate tenant or a 
rent-free grantee as such, or 

(d) held as such by — 


fi) an occupancy tenant, 
(ii) a hereditary tenant, 
(iii) a tenant on patta 
dawami or istamrari 
‘referred to in Sec- 
tion 17 
(e) held by a grove-holder 
on the date immediately preceding the 
date of vesting shall be deemed to be 
settled by the State Government with 
such intermediary, lessee, tenant, grantee 
or grove holder, as the case may be, 
who shall, subject to the provisions of 
this Act, be entitled to take or retain 
possession as bhumidhar thereof. 


possessing 
the right 
to transfer 
the holding 
by sale. 


(2) Every person belonging to the class 
mentioned in S. 3 or sub-sec. (2) of 
S. 3-A of the United Provinces Agricul- 
tural Tenants (Acquisition of Privileges) 
Act, 1949, who has been granted the 
declaration referred to in S. 6 of the said 
Act in respect of any holding or share 
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thereof shall, unless the declaration is 
subsequently set aside, be deemed to be 
the bhumidhar of the holding or the 
Share in respect of which the declaration 
has been made and continues in force, 


(3) Notwithstanding anything contain~ 
ed in the United Provinces Agricultural 
Tenants (Acquisition of Privileges) Act, 
1949, any declaration granted under S. 6 
of the said Act in favour of a tenant to 
whom sub-sec. (2} of S. 10 applies, shall 
be and is hereby cancelled and the 
amount deposited by him under S. 3: or 
6 of the said Act shall, after deducting 
the amount which might have been paid 
or be payable by the State Government: 
to his landholdéer under Ss. 7 and 8 of 
the said Act, te refunded to the person 
entitled in such manner as may be pre~ 
scribed. 


19. Land in the holding to be settled 
with the tenants thereof as sirdar.— All 
land, held or deemed to-have been held 
on the: date immediately preceding the 
date of vesting by any person as—~ 


(i) a tenant holding on special terms 
in Avadh, 

(ii) an exproprietary tenant 

(iii) an occupancy tenant, 

(iv) a hereditary tenant 

(v) a grantee .at favourable rate of 
rent 


(vi} a non-occupancy tenant of tea 
estates notified as such in a notification 
issued under sub-sec, (5) of S. 30 of the 
United Provinces Tenancy Act, 1939, 

(vii) a sub-tenant referred to in sub< 
sec. (4) of S, 47 of the United Provinces 
Tenancy Act, 1939 and 

(VT) ere aoe iw, BO See RES aes 

(ix) all land referred to in S. 17 held 
on the said date by any person i on patta 
dawami or istamrari, 
shall, save in cases provided for in Cl. (d) 
of sub-sec, (1) of S. 18, be deemed to 
be settled by. the State Government with 
such person, who shall, subject to the 
provisions of this Act, be entitled, ex- 


cept as provided in sub-sec, (2) of S. 18,- 


to take or retain possession as a sirdar 
thereof, . 


‘90. A tenant of sir, sub-tenant or an 
occupant to be an adhivasi — Every 
person who, — 

(a) on the date immediately preceding 
the date of vesting was or has been 
deemed to be in accordance with the 
provisions of this Act— 

(i) except as provided in sub-cl. (i) of 
Cl. (b), a tenant of sir other than a 
tenant referred to in Cl. (ix) of S. 19 


or in whose favour hereditary rights 
accrue. in accordance with the provisions 
of S. 10, or 

(ii) except as provided în sub-cl, (i) of 
Ci, (b), a sub-tenant other than a sub- 
tenant referred to in proviso to sub= 
sec, (3) of S. 27 of the United Provinces 
Tenancy (Amendment) Act, 1947, or in 
sub-sec. (4) of S. 47 of the United Pro- 
vinces Tenancy Act, 1939, of any land 
other than grove-land, 

(b) was recorded as occupant — 

(i) of any land other than grove-land 
or land to which S. 16 applies or land 
referred to in the proviso to sub-sec. (3) 
of S. 27 of the U, P, Tenancy (Amend- 
ment) Act, 1947, in the khasra or kha~ 
tawni of 1356 F, prepared under Ss. 28 
and 33 respectively of the U, P. Land 
Reforms Act, 1901, or who was on the 
date immediately preceding the date of 
vesting entitled to regain possession 
thereof under cl, (c) of sub-sec. (1) of 
S. 27 of the United Provinces Tenancy 
(Amendment) Act, 1947, or l 

Gi) of any land to which S. 16 applies, 
fn the khasra or khatauni of 1356 Fasli 
prepared under Ss, 28 and 33 respecti- 
vely of the United Provinces Land Re~ 
venue Act, 1901 but who was not in pos- 
session in the year 1359 F, 
shall, unless he has become a bhumidhar 
of the land under: sub-sec, (2) of S. 18 
or an asamj? under cl, (h) of S. 21, be 
called adhivas? of the land and shall, 
subject to the provisions of this Act, be 
entitled to take or retain possession 
thereof. 


Explanation $ — Where a person re~ 
ferred to in cl, (b) was evicted from the 
land after June 30, 1948, he shall not=- 
withstanding anything in any order or 
decree, be deemed to be a person en~ 
titled to regain possession of the land. 


Explanation II — Where any entry in 
the records referred to in cl. (b) has 
been corrected before the date of vesting 
under or in accordance with the provi- 
sions of the U., P, Land Revenue Act, 
1901, the entry so corrected shall, for 
the purposes of the said clause, prevail. 


Explanation III — For the purposes of 
Explanation II an entry shall be deem- 
ed to have been corrected before the 
date of vesting if an order or decree of 
a competent court requiring any correc- 
tion in-records had been made before 
the said date and had become final even 
though the correction may not have been 
incorporated in the records, 


Explanation IV, — For purposes of 
this section ‘occupant’ as respects any 
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land does not include a person who was 
entitled as an intermediary to the lard 
or any share. ee in the year. 1355 
Fasli.”. k 


23. The res ‘khudkasht’ not 
having been defined in the.Act, we shall 
have, as ordained by S. 3 (26) of tka 
Act, to refer to S. 3 (9) of the U. F. 
Tenancy Act, 1939, to find out Ës 
meaning : 

"Section- 3 (9) of the U, P. ‘Tenancy 
Act, 1939: “khudkasht” means land other 
than sir cultivated by a landlord, ard 
under-proprietor or a permanent tenure- 
holder as such either himself or by ser- 
vants or by hired. labour.” 


24. We may now advert to Ss, 131, 


134, 135, 136, 187, 189 and 209 of the Act 


which are also material for our purpose: 

“131. Sirdar — Every person belong- 
ing to any of the following classes shall 
be called a sirdar and shall have al 
rights and be subject to all the liabiliti- 
ties conferred or imposed upon sirdazs 
by or under this Act, namely — 

{a) every person who, as a conse 
quence of the acquisition of estates, be- 
comes a sirdar -under S. 19,. 


(b) every person who is: admitted a 


sirdar of vacant land under. the provi= 
sions of this Act, and 

(c) every person who in any other 
manner acquires the rights of a sirdar 
under or in accordance with the provi-~ 
sions of this Act or-of any other law 
for the time being in- force. 


134, Acquisition of bhumidhari rights 
by a sīrdar — ` 

'(D If a sirdar belonging to the clas 
mentioned in cl. (a) of S. 131 pays or 
offers to pay to the’ credit of the State 


Government an amount equal to ten. 
times the land revenue payable or deer 
ed to be payable on the date of app- 


cation for the land of which he is tbe 
sirdar, he shall -upon an application duiy 
made in that behalf to an Assistant Ccl- 
lector, be entitled; with effect from tie 
date on which the amount has been de- 
posited, to a declaration that. he ies 


acquired the rights mentioned in S, 1:7 


in respect of such land: 


Provided that the right fo pay or offer 


to pay the amount aforementioned shall 
cease on the expiry of three months 
from the date to be notified by the Stez 
Government, 


Explanation I — In this sub-section 
‘land’ includes share in land, 


Sher.Singh v, Jt. Director, Consolidation- 


‘determined at hereditary 


[Prs, 22-24] . 


Explanation II —_ For the purpose of 
this section the land -revenue payable 
shall me 


' (a) in respect of land referred to in 
the ‘proviso to CI, (a) of sub-sec. (1) of 
S. 246, be an. amount arrived at after all 
aie increases have been given effect to; 
an 


(b) in respect of land to. which the 
proviso to S. 247 applies, be an amount 
rates under 
that section. 

(2) The amount referred to in sub- 
sec, (1) may be paid in cash or, if the 
State Government so prescribes, in form 
of bonds or otherwise, 


135, Treasury chalan to accompany 
the application under S. 134. — The ap- 
plication referred to in S, 134 shall be 
accompanied where the amount is paid 
in cash, by a treasury chalan and in any 
other case, by such document or evid- 
ence as may be prescribed’ showing that 
the amount aforesaid has been deposited 
and shall briefly describe the right in 
which the applicant claims the land. 

136. Amount to be deposited -under. 
S. 134. — Where a sirdar or his prede~ 
cessor-in-interest was, on the date imme- 
diately preceding the date of vesting, a 
hereditary tenant of the holding, the 
amount to be deposited under S. 134 
shall, notwithstanding anything contained 
in this Act, be equal to ten times the 
land revenue payable by him or, if the 
Said land revenue exceéds an amount 
double that computed at the applicable 
hereditary rates, ten times such amount. 


137. Grant. of certificate— (1) If the 
application. has been duly made- and the 
Assistant Collector is satisfied that the 
applicant is entitled ,to. the declaration 
mentioned in, S. 134, he shall grant a 
certificate to that effect. 

(2) Upon the grant of the certificate 
under sub-sec.. (1) the sirdar shall, from 
the date on which the amount referred 
to in sub-sec, {1)- of S. 134 has been 
deposited — - 


(a) become and be „deemed to be a 
bhumidhar? of the holding or the share 
in respect of which the certificate has 
been vranted, and ` 


(b) be liable for payment of -such re 
duced amount on account of land revenue 
for the holding or his share therein, as 
the case may be, as shall be one-half of 
the amount of land revenue payable or 
deemed to be payable by him therefor 
on the date. of application + 


S.C. 1349 


` 


1350 S.C. [Prs. 24-27] 


Provided further that in the cases re- 
ferred to in Explanation II of S. 134 the 
sirdar shall, during the period a reduced 
amount is payable in accordance with 
S. 246 or 247, be liable for payment of 
one-half of the amount payable moi 
time to time, 


Explanation, — For purposes of cl. (b} 
the land revenue payable by a sirdar on 
the date aforesaid shall, where it ex- 
ceeds an amount double that computed 
at the hereditary rates applicable, be 
deemed to be equal to such amount. 


(2-A) Where the amount referred to 
in sub-see. (1) of S. 134 is deposited on 
a date other than the first day of the 
agricultural year, the land revenue pay~ 
able by the bhumidhar under cl. (b) of 
sub-sec. (2) for the remainder of the 
agricultural year in which the amount is 
deposited shall be determined in such 
manner as may be prescribed. 


139. Acquisition of bhumidhari rights 
by a sirdar of the class mentioned in 
cl, (b) of S. 131. — The provisions of 
S. 134 and Ss. 135 and 137, shall mutatis 
mutandis apply to a sirdar belonging ta 
the class mentioned in cl. (b) or (c) of 
S. 131. 


209. Ejectment of persons occupying 
land without title — 


(1) A person taking or retaining pos- 


session of land otherwise than in accord- 


ance with the provisions of the law for 


the time being in force, and— 
(a) where the land forms part of the 
holding of a bhumidhar, sirdar or asami 


without the consent of such bhumidhar, 


sirdar or asami, 


(b) where the land does not form part 
of the holding of a bhumidhar, sirdar or 


asami without consent of the Gaon 
Sabha, 

shall be liable to ejectment on the suit, 
in cases referred to in Cl. {a) above, of 
the bhumidhar, sirdar or asami concern- 
ed, and in cases referred to in Cl. (b) 
above, of the Gaon Sabha and shall also 


be liable to pay damages, 


(2) To every suit relating to a land re- 
ferred to in CL (a) of sub-sec. (1) the 
State Government shall‘ be impleaded as 
a necessary party.” 


25. A close scrutiny of the facts and 
circumstances of the case in the light of 
the above quoted provisions of law leaves 


no room for doubt in- our mind: that Sher 


Sher Singh v, Jt, Director, Consolidation 
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Singh acquired the rights of a Bhumi- 
dhar as hereinafter stated. As already 
indicated, there is nothing on the record 
before us to establish that the aforesaid 
Jease deed in favour of Sher Singh was 
fictitious or that the entries made in the 
revenue record on the basis of that deed 
were not genuine or did not conform to 
the true factual position and that Sher 
Singh was not in actual possession of the 


- fields in question on his own behalf. Con- 


sequently as Sher Singh was holding the 
said fields as a hereditary tenant on the 
date immediately preceding the date of 
vesting he became entitled to retain pos- 
session thereof as a Sirdar under S. 19 of 
the Act and on depositing to the credit 
of the State Government in the manner 
provided in S. 134 and other allied pro- 
visions of the Act an amount equal to 
ten times the land revenue payable or 


deemed to be payable, he became entitled! ` 


to a declaration that he had acquired the 
rights of a- Bhumidhar mentioned in 
S. 137 of the Act in respect of the said 
fields and to the grant of a certificate to 
that effect, 


26. In view of our aforesaid findings, 
it is unnecessary to examine the alter- 
nate contention raised on behalf of the 
appellants that as Sher Singh was in self- 
cultivating possession of the land on the 
date immediately preceding the date of 
vesting and was recorded as such in the 
relevant record, he in any case acquired 
the right of an Adhivasi under S. 20 (b) 
(ii) of the Act or to go into the conten- 
tion of Mr...Lalnarayan Sinha that the 
actual physical possession of the land is 
not necessary to attract the applicability 
of S. 18 of the Act and the requirement 
of the section is satisfied even when sub~ 
sisting right and title to possession over 
a aon on the date of vesting is estab- 

e 


27. For the foregoing reasons, we 
allow the appeal, set aside the impugned 
judgments and orders of the High Court 
as also the decision of the Joint Director 
of Consolidation and restore that of the 
Deputy Director of Consolidation, Luck- 
now. In the facts and circumstances of 
the case, we leave the parties to bear 
their own costs, 


Appeal allowed, 
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Y. V. CHANDRACHUD, C. J., D. A. 
DESAI AND R. S. PATHAK, JJ.* . 


Smt. Lila Gupta, Appellant v. Laxmi 
Narain and others, Respondents. 


Civil Appeals Nos. 2585-2590 of 1989, 
D/- 4-5-1978. 


Hindu Marriage Act (25 of 1955), S. 15, 
Proviso — Marriage contracted in ccn- 
travention of Proviso to S. 15-— Effect — 
Marriage not void.. AIR 19871 Cal 3)7%, 
Overruled. ILR (1969) 1 All 92, Reversed. 


A marriage contracted in contravention 
of or violation of the proviso to S. 15 is 
not void but merely invalid not affe:t- 
ing the core of marriage and the parties 
are subject to a binding tie of wedlcck 
flowing from the marriage. Even though 
the proviso is couched, in a languege 
prohibiting a certain thing being done, 
that by itself is not sufficient to treat the 
marriage contracted in contravention of 
it as void. A mere glance at S. 15 of fhe 
Act and S. 57 of the Indian Divorce Act 
would clearly show that the provisions 
are not in pari materia. The relevant 
provisions are so materially different, 
that the decisions interpreting S. 57 can- 
not be bodily followed to hold that the 
same consequences should follow if “he 
Proviso to S. 15 is contravened. Exa- 
mining the matter from. all possible 
angles and keeping in view the fact that 
the scheme of the Act provides for treat- 
ing certain marriages void and simultane- 
ously some marriages which are made 
punishable yet not void and no conse- 
quences having been provided for in res- 
pect of the marriage in contravention of 
the Proviso to S. 15, it cannot be sid 
that such marriage would be void. As 
the marriage, even though in contraven- 
tion of the provisions of S. 15, is not 
void, the woman cannot be denied the 
status of wife and, therefore, the widow 
of deceased and in that capacity as an 
heir to him. AIR 1971 Cal 307, Over- 
ruled; ILR (1969) 1 All 92, Reversed. 

 (Paras- 3, 10, 15, 20, 21) 


Anno: AIR Manual, Hindu Ma ARG 
Act, S. 15, N. L 


*(The Judgments are prīnted in the order 
‘in which they are given in the certi- 
fied copy. The first judgment is not, 
therefore, ‘necessarily the leading judg- 
ment.—Ed.) 
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Mr. S. N. Andley Sr. Advocate (M/s. 
Uma Dutta and Brij Bhushan, Advocates 
with him), for Appellant; Mr. V. S. Desai 
Sr. Advocate (Mr. Pramod Swarup, Advo- 
cate with him), for Respondent No. 2 in 
Civil Appeals Nos. 2585, 2586, 2588, 2589 
and 2590 of 1969 and L. Rs. Nos. 2, 6 to 8 
of Respondent No. 1 in all the Appeals. 

D. A. DESAI, J. (for himself and 
Chandrachud, C. J.):— A very interesting 
and to some extent hitherto unexplored 
question under the- Hindu Marriage Act, 
1955, arises in this group of six appeals 
by certificate granted by the Allahabad 
High Court under Art. 133 (1) (c) of the 
Constitution. Appellant in all the ap- 
peals is the same person and a common 
question of law is raised in all these ap- 
peals and, therefore, they were heard 


together and are being disposed of by 


this common judgment. 


2. One Rajendra Kumar whose widow 
appellant Smt. Lila Gupta claims to be, 
had contracted a marriage with one Sarla 
Gupta. Both Rajendra Kumar and Sarla 
Gupta filed suit against each other pray- 
ing for a decree of divorce. These suits 
ended in a decree of divorce on April 8, 
1963. Soon thereafter, on May 25, 1963, 
Rajendra Kumar contracted second mar- 
riage with appellant Smt. Lila Gupta. 
Unfortunately, Rajendra Kumar expired 
on May 7, 1965. Disputes arose in con- 
solidation proceedings between the ap- 
pellant claiming as widow of deceased 
Rajendra Kumar and respondents who 
are brothers and brother’s sons of Rajen- 
dra Kumar’ about succession to the 
Bhumidhari rights in respect of certain 
plots of land enjoyed by Rajendra Kumar 
in his lifetime, the latter challenging the 
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status of -the appellant ta be the widow 
of Rajendra Kumar on the ground that 
her marriage with Rajendra Kumar was 
void having been contracted in violation 
of the provision contained in the proviso 
to S. 15 of the Hindu Marriage Act, 1955 
(‘Act’? for short). The final authority De- 
puty Director of Consolidation upheld 
the claim of the appellant and this deci- 
sion was challenged by the respondents 
in six petitions filed under Art. 227 of 
the Constitution in the High Court of 
Allahabad. The learned single Judge be- 
fore whom these petitions came up for 
hearing was of the opinion that the mar- 
riage of Rajendra Kumar with the pre- 
sent appellant on May 25, 1963, being in 
contravention of the proviso to S. 15 was 
null and void, and accordingly allowed 
the writ petitions and quashed the orders 
of the Settlement Officer - (Consolidation) 
and of the Deputy Director of Consolida- 
tion and restored the order of the Con- 
solidation Officer. The appellant prefer- 
red -six different appeals under the 
Letters Patent. The Division Bench dis- 
missed these appeals and confirmed the 
order of the learned single Judge. The 
Division Bench granted -certificate under 
Art. 133 (1) (c) to the present appellant 
and that is how these six appeals have 
come up before us, 


3. Even though the appeals were 
argued on a wider canvas, the short and 
narrow question which’ would go to the 
root of the matter is: Whether a mar- 
riage contracted in contravention of or 
violation of the proviso to S. 15 of the 
Act is void or merely invalid not affect- 
ing the core of marriage and the parties 
are subject to a binding tie of wedlock 
flowing from the marriage? ` 


4. At the outset it would be advantage- 
ous to have a clear picture of the scheme 
of the Act. Section 5 prescribes the con- 
ditions for a valid Hindu marriage that 
may be solemnised after the commence- 
ment of the Act. They are six in num- 
ber. Condition No.. (i) ensures monogamy. 
Condition No, (ii) refers to the mental 
capacity of one or the other person con- 
tracting the marriage and prohibits an 
idiot or lunatic from contracting the mar- 
riage, Condition (iii) prescribes mini- 
mum age for the bride and the bride- 
groom for contracting marriage. This 
condition incidentally provides for con- 
sent of the bride and the bridegroom to 
the marriage as the law treats them 
mature at a certain age. Condition (iv) 
forbids: marriage of parties within the 
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degrees of prohibited relationship un- 
less the custom or usage governing 
each of them permits of a marriage be- 
tween the two. Condition No. (v) is 
similar with this difference that it prohi- 
bits marriage ‘between two sapindas. 
Condition (vi) is a corollary to condi- 
tion (iii) in that where the bride has not 
attained the minimum age as prescribed 
in condition (iii) the marriage will none- 
the less be valid if the consent of her 
guardian has been obtained for the mar- 
riage. Section 6 specifies guardians in 
marriage who .would be competent to 
give consent as envisaged by S. 5 (vi). 
Section 11 is material. It provides that 
any marriage solemnised after the com- 
mencement of the Act shall be null and 
void and may on a petition presented by 
either party thereto be so declared by a 
decree of nullity if it contravenes any 
one of the conditions specified in Cls. (i), 
(iv) and {v) of S. 5. Incidentally at this 
stage it may be noted that S. 11l does not 
render a marriage solemnised in viola< 
tion of conditions (ii), (iii) and (vi) void, 
all of which prescribe personal incapa- 
city for marriage. Section 12 provides 
that certain marriages shall be voidable 
and may be annulled by a decree of 
nullity on any of the grounds mention- 
ed in the section. Clause (b) of sub-sec< 
tion (1) inter alia provides that the mar- 
riage in contravention of condition speci- 
fied in Clause (ii) of Section 5 will be 
voidable. Similarly, sub-clause (c) pro- 
vides that the consent of the peti- 
tioner or’ where consent of the guar- 
dian in marriage is required under S. 5 
and such consent was obtained by force 
or fraud, the marriage shall be voidable, 
Section 13 provides for dissolution of 
marriage by divorce on any of the 
grounds mentioned in the section. Sec- 
tion 14 prohibits a petition for divorca 
being presented by any party to the mar- 
riage within a period of three years from 
the date of the marriage which period 
has been reduced to one year by S. 9 of 
the Marriage Laws (Amendment) Act, 
1976. Then comes. S. 15 as it stood at 
the relevant time, which is material for 
the purpose of this judgment and may 
be reproduced in extenso: 


"15. When a marriage has been dis- 
solved by decree of. divorce and either 
there is no right of appeal against the 
decree, or if there is such a right of ap- 
peal, the time, for appealing has expired 
without an appeal having been present- ` 
ed. or an appeal has been presented but 
has been dismissed, it shall be. lawful 
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for either party to the marriege to 
marry again: 


Provided that i shall not be lawful 
for the respective parties to Marry again 
unless at .the date of. such marriage at 
least one year has elapsed from the date 
of the decree in the court of the first 
instance,” 


5. The substantive jat of S. 15 enables 
divorced persons to marry again. The 
proviso prescribes a time limit within 
which such divorced persons cannot. con- 
tract marriage and the time prescribed 
is a period of one year from the date of 
the decree in the court of the first in- 
stance. Section 16 confers status of 
legitimacy on a child who but for the 
provision would be treated illegitimate, 
If a marriage is annulled by a decree of 
nullity, the legal consequence would be 
that in the eye of law there was no mar- 
riage at all even though the parties con~ 
tracting the marriage might have. gone 
through some form of marriage but as 
they were not bound by a valid binding 
wedlock, the child conceived or begotten 


before the decree of nullity would none-- 


theless be illegitimate, The law steps in 
and. provides that such child shall be 
legitimate. - The principle discernible is 
that innocent person shall not suffer, 
Section 17 provides for punishment for 
bigamy. Section 18 prescribes punish- 
ment for contravention of some of the 
conditions prescribed for. valid marriage 
in S. 5. Contravention of conditions (iii), 
(iv), (v) and (vi) of S, 5 is made punish- 
able under S. 18. 


6. A comprehensive review of the re- 
levant provisions of the Act unmistakably 
manifests the legislative thrust | that 
every marriage solemnised in contrayen- 
tion of one or other condition prescribed 
for valid marriage is not void, Section 5 
prescribes six conditions for valid mar- 
riage. Section 11 renders marriage 
solemnised in contravention of condi- 
tions (i), (iv) and (v) of S. 5 only, void. 
Two incontrovertible propositions emerze 
from a combined reading of Ss..5 and 11 
and other provisions of the Act, that the 
Act specifies conditions for valid mar- 
riage and a marriage contracted in 
breach of some but not all of them ren- 
ders the marriage void. The statute thus 
prescribes conditions for valid marriage 
and also does not leave it to inference 
that each one of such conditions is 
mandatory -and a contravention, violation 
or breach of any. one of them would be 
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treated as a breach of a pre-requisite for 
a valid marriage rendering it void. The 
law while prescribing conditions for 
valid marriage simultaneously . prescribes 
that breach of some of the conditions but 
not all would render the marriage void. 
Simultaneously, the Act fs conspicuously 
silent on the effect on a marriage solem- 
nised in contravention or breach of the 
time bound prohibition enacted in $. 15. 
A further aspect that stares into the face . 
fs that while a marriage solemnised in 
contravention of Cls, (iii), (iv), (v) and (vi) 
of S. 5 is made penal, a marriage in con- 
travention of the prohibition prescribed 
by the proviso does not attract any 
penalty. The Act is suggestively silent on 
the question as to what is the effect on 
the marriage contracted by two ‘persons 
one or both of whom were incapacitated 
from contracting marriage at the time 
when it was contracted in view of the 
fact that a period of one year had not 
elapsed since the- dissolution of their 
earlier marriage by a decree of divorce 
granted by the -Court of first instance. 
Such a marriage is not expressly de- 
clared void nor made punishable though 
marriages in breach of conditions Nos. (i), 
(iv) and (v) are expressly declared void 
and marriages in breach of conditions 
Nos, (iii), (iv), (v) and (vi) of S. 5 are 
specifically made punishable by S. 18. 
These express provisions would: show that 
Parliament was aware about treating any 
specific marriage void and only specific 
marriages punishable. This express pro- 
vision prima: facie would go a long way 
to negative any suggestion of a marriage 
being void though not covered by S. 11 
such as in breach of proviso to S. 15 as 
being void by necessary implication. The 
net effect of it is that at any rate Parlia- 
ment did not think fit to treat such mar- 
riage void or that it is so opposed to 
public policy as to make it punishable. 


7 Parliament while providing that a 
marriage in contravention of conditions 
(i). Gv) and (v) would be ab initio void 
which would mean that the parties did 
not acquire the status of husband and 
wife, comprehensively provided for its 
impact on a child born of such marriage. 
If any child is born to them before the 
marriage is annulled by a decree of nul- 
lity, indisputably such a child -would be 
illegitimate but S. 16 confers the status 
of legitimacy on such children. A child 
born to parties who had- gone through a 
form of marriage which is either void 
under S. 11. or voidable under S. 12, be- 
fore the decree is ‘made would be illegiti- 
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mate, the law nonetheless treats it as 
legitimate even if the marriage is an- 
nulled by a decree of nullity and such 
child shall always be deemed to be a 
legitimate child notwithstanding the de- 
cree of nullity. Therefore, the Parlia- 
ment was conscious of the fact that in 
view of the provisions contained in Ss. 11 
and 12 and its legal consequence a situa~ 
tion is bound to arise where a child be- 
gotten or conceived while the marriage 
was subsisting would be. illegitimate if 
annulled ‘because such marriage would 
be ab initio void. Look.at the impact of. 
a marriage in violation of proviso to S. 15 
on child born of such marriage. Sec- 
tion 16 does not come to its rescue. If 
the marriage is to be void as contended 
the child would be illegitimate. A status 
of legitimacy is not conferred by any 
provision of the Act on a child begotten 
or conceived to a woman who had con- 
tracted marriage and the marriage was 
in contravention of the proviso to’ S. 15. 
No intelligible explanation is offered for 
such a gross discriminatory treatment. 
The thrust of these provisions would assist 
in deciding whether the marriage in con- 
travention of proviso to S..15 is void as 
was contended on behalf of the respon~ 
dents. Pa 


8. - Did the framers of law intend that 
a marriage contracted. in violation of the 
provision contained in the proviso to 
S. 15 to be void? While enacting the 
legislation, the framers :had in mind the 
question of treating certain marriages 
void and provided for the same. It 
would, therefore, be fair to infer . as 
legislative exposition that a marriage.in 
breach of other conditions the legislature. 
did not intend to treat as void. While 
prescribing conditions for valid marriage 
in S. 5 each of the six conditions was not 
considered so sacrosanct as to render 
marriage in breach of each of it void. 
This becomes manifest from a combined 
reading of Ss. 5 and 11 of the Act. If 
the provision in the proviso is inter- 
preted. to mean personal incapacity for 
marriage for a certain period and, there- 
fore, the marriage during that period was 
by a person who had not the requisite 
capacity to contract the marriage -and 
hence void, the same consequence must 
follow where there is breach of condi- 
tion (iti) of S. 5 which also provides for 
personal incapacity to contract marriage 
for a certain period. When minimum 
age of the bride and the bridegroom for 
a valid marriage is prescribed in condi- 
tion (iii) of 'S. 5 it would only mean per- 
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sonal incapacity for a period because 
every day the person grows and would 
acquire the necessary capacity on reach- 
ing the minimum age. Now, before at=- 
taining .the minimum age if a marriage 
is contracted S. 11 does not render it 
void even though S. 18 makes it punish- 
able. Therefore, even where a marriage 
in breach of a certain condition is made 
punishable yet the law does not treat it 
as void. The marriage in breach of the 
proviso is neither punishable nor does 
S, 11 treat it void. Would it then be fair 
to attribute an intention to the legisla- 
ture that by necessary implication in 
casting the proviso in the negative ex- 
pression, the prohibition was absolute 
and the breach of it would render the 
marriage void? If void marriages were 
specifically provided for it is not proper 
to infer that in some cases express provi- 
sion is made and in some other cases 
voidness had to be inferred by necessary 
implication. It would be all the more 
hazardous in the case of marriage laws 
to treat a marriage in breach of a cer~ 
tain condition void even though the law 
does not expressly provide for it. Craies 
on Statute Law, 6th Edn., pages 263 and 
264 may be referred to with advantage: 

“The words in this section are negative 
words, and are clearly prohibitory of the 
marriage being had without the pre- 
scribed requisites, but whether the mar- 
riage itself is void ... ... is a question of 
very great difficulty. Tt is to be re- 
collected that there are no words in the 
Act rendering the marriage void, and_I 
have sought in vain for any case: in which 
a marriage hes been declared null and 
void unless there were words in the sta- 
tute expressly so declaring it (emphasis 
supplied) ... ... ... From this examina- 
tion of these Acts I draw two conclu- 
sions. First, that there never appears to 
have been a decision where words in a 
statute relating to marriage, though pro- 
hibitory and negative, have been held 
to infer a nullity unless such nullity was 
declared in the Act. Secondly, that, 
viewing the successive marriage Acts, it 
appears that prohibitory words, without 


. a declaration of nullity, were not con- 


sidered by the legislature to create a 
nullity”, 


9. In the Act under discussion there 
fs a specific provision for treating cer- 
tain marriages. contracted in breach of 
certain conditions prescribed for valid 
marriage in the same Act as void “and 
simultaneously no specific provision hav- 
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ing been made for treating certain other 
marriages in breach of certain conditions 
as void. In this background even though 
the proviso is couched in prohibitory and 
- negative language, in the absence. of an 
express provision it is not possible to 
infer nullity in respect of a marriage 
contracted by a person under incapacity 
prescribed by. the proviso, 


10. Undoubtedly, 
with a prohibition that: It shall not be 
lawful’ etc. Is it an absolute prohibition 
violation of which would render the act 
a nullity? A person whose marriage is 
dissolved by a decree of divorce suffers 
an incapacity for a period of one year 
for contracting second marriage. For 
such a person it shall not be lawful to 
contract a second marriage within a 
period of one year from the date of the 
decree of the court of first instance. 
While granting a decree for divorce, the 
law interdicts and prohibits a marriage 
for a period of one year from the date 
of the decree of divorce. Does the inhibi- 
tion for a period indicate that such mar- 
riage would be void? - While there is a 
disability. for a time suffered by a party 
from contracting marriage, every such 
disability does not render the’ marriage 
void. A submission that the -provisc is 
directory or’ at any rate not mandatory 
and decision bearing on the point need 
not detain us because the interdict of law 
is that it shall not be lawful for a cer- 
tain party to do a certain. thing - which 
would mean that if that act is done it 
would be unlawful, But whenever à 
statute prohibits a` certain thing being 
done thereby making it unlawful with- 
out providing for consequence of the 
breach, it is not legitimate to say that 
such a thing when done is void because 
that would be -tantamount to saying that 
every unlawful act is void, As pointed 
eut earlier, it would be all the more in- 
advisable in the field of marriage laws. 
_ Consequences of treating a marriage void 
are so serious and far reaching and are 
likely to affect innocent persons such as 
children born during the period anterior 
to the date of the decree annulling the 
marriage that it has always been con- 
sidered not safe to treat a marriage void 
unless the law so enacts.or the inference 
of the marriage being treated void is 
either inescapable or irresistible. There- 
fore, even though the proviso is couched 
in a language prohibiting a certain thing 
being done, that by itself is not sufficient 
to treat the marriage contracted in con- 
travention of it as void, . 
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the proviso opens. 
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11. Undoubtedly, where a prohibition 
is enacted in public interest its violation 
should not “be. treated lightly. -That 
necessitates examination of the object 
and purpose behind enacting the proviso. 
Till recent past a valid Hindu marriage 
among the twice born class in which 
customary. divorce was not permissible 
could only be broken -by the death of 
either party. Subsequently the concept 
of divorce was introduced. Therefore, a 
valid Hindu marriage subsists during the 
lifetime of either party to the marriage 
until it is dissolved by a decree of divorce 
at the instance of either party to the 
marriage. A decree of divorce breaks 


the marriage tie. Incapacity for marriage 


of such persons whose marriage is dis- 
solved by a decree of divorce for a period ` 
of one year was presumably enacted to 
allay apprehension -that divorce was 
sought only’ for contracting another 
marriage or to avoid dispute about the 
parentage of children, At the time of 
the divorce the wife may be pregnant, 
She may give birth to a child after the 
decree. If a marriage is contracted soon 
after the divorce a question might arise 
as to who is the father of the child viz., 
the former husband or the ‘husband of 
the second marriage. There was some 
such time lag provided in” comparable 
divorce ‘laws and possibly such a provi- 
Sion was, therefore, considered proper 
and that appears ta be the purpose or 
object behind enacting the- proviso to 
S. 15. Is such public policy of paramount 
consideration as to render the marriage 
in breach: of it void? It appears to be 
purely a regulatory measure for avoid- 
ing a possible confusion. 


12. If it was. so sacrosanct that its 
violation would render the marriage 
void, it is not possible to appreciate why 
the Parliament completely dropped it. 
The proviso to S. 15 is deleted by S. 9 
of the Marriage Laws (Amendment) Act, 
1976. The net result is that now since 
the amendment parties whose marriage 
is dissolved by a decree of divorce can 
contract marriage soon thereafter pro- 
vided of course the period of appeal has 
expired. This will reinforce the conten- 
tion that such marriage is not void. But 
we would -like to reaffirm the warning 
voiced in. Chandra Mohini v. Avinash 
Prasad, (1967) 1 SCR 864 : (AIR 1967 SC 
In that case the decree of divorce 
was granted by:the High Court reversing 
the dismissal of the petition of the hus- 
band by the trial Court. Soon thereafter, 
the husband contracted. second marriage.. 
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After some time the wife moved for ob- 
taining special leave to appeal under 
Art. 136 which was granted. The hus- 
band thereafter moved for revoking the 
leave, While rejecting the petition for 
revocation of special leave granted ‘to the 
wife, Wanchoo, J. (as he then was), speak- 
ing for the Court observed that even 
though it may not have been unlawful 
for the husband to have married im- 
mediately after the High Court’s decree 
for no appeal as of right lies from the de=- 
cree of the High Court to this Court, still 
it was for the respondent to make sure 


whether an application for special leave ` 


had been filed in this Court and he could 
not, by marrying immediately after the 
High Court’s decree, deprive the wife of 
the chance of presenting a special leave 
petition to this Court. If a person does 
so, he takes a risk and could not ask the 
Court ta revoke the special leave on that 
ground, But apart from the caution, any 
marriage now contracted by a person 
whose marriage is dissolved by a decree 
of divorce soon after the decree, if other- 
wise valid under S. 5, would .not attract 
any other consequence, This deletion 
clearly negatives any suggestion of any 
important public policy behind the pro- 
hibition enacted in the proviso which, if 
contravened, would lead to the only 
consequence of rendering -the marriage 
void. In .contrast it would be profitable 
to refer to Marsh v. Marsh, AIR 1945 PC 
188. The statute prohibited marriage by 
parties whose marriage was dissolved by 
a decree of divorce during the period of 
limitation prescribed for appeal. -The 
contention was that such marriage in 
violation of a statutory prohibition is 
void. Negativing this contention it was 
held that the decree absolute was a valid 
decree and it dissolved the marriage 
from the moment it was pronounced and 
at the date when the appeal by the inter- 
vener abated, it stood unreversed.-. The 
fact that neither spouse could remarry 
until the time for appealing had expired, 
in no way affects the full operation of 
the decree. It is a judgment in rem and 
unless and until a court of appeal re- 
versed it, the marriage for all purposes 
is at an end, | 


13. To say that such ‘provision con~ 
tinues the marriage tie even after’ the 


decree of divorce for the period of in-. 
capacity is to attribute a certain status 


to the parties whose marriage is already 
dissolved by divorce and for which there 
is no legal sanction. A decree of divorce 
breaks the marital tie and the parties 
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forfeit the status of husband and wife 
in relation to each other, Each one þbe=« 
comes competent to contract another 
marriage as provided by S. 15, Merely 
because each one of them is prohibited 
from contracting a second marriage for 
a certain period it could not be said that 
despite there being a decree of divorce 
for certain purposes the first marriage 
subsists or is presumed to subsist. Some 
incident of marriage does survive the 
decree of divorce; say, liability to pay 
permanent alimony but on that account 
it cannot be said that the marriage sub- 
sists beyond the date of decree of divorce. 
Section 13 which provides for divorce in 
terms says that a marriage solemnised 
may on a pétition presented by the hus- 
band or the wife be dissolved by a de=- 
cree of divorce on one or more of the 
grounds mentioned in that section. The 
dissolution is complete once the decree is 
made, subject of course, to appeal, But 


‘a final decree of divorce in terms dis- 


solves the marriage. No incident of such 
dissolved marriage can bridge and bind 
the parties whose. marriage is dissolved 
by divorce at a time posterior to the date 
of decree, An incapacity for second 
marriage for a certain period does not 
have effect of treating the former mar- 
riage as subsisting. During the period of 
incapacity the parties cannot be said to 
be the spouses within the meaning of 
Cl, (i), sub-sec, (1) of S, 5. The word 
‘spouse’ has been understood to connote 
a husband or a wife which term itself 
postulates a subsisting marriage. The 
word ‘spouse’ in sub-sec, (1) of S. 5 can- 
not be interpreted to mean a former 
spouse because even after the divorce 
when a second marriage is contracted if 
the former spouse is living that would 
not prohibit the parties from contracting 
the marriage within the meaning of 
Cl, (i) of sub-sec, (1) of S, 5. The ex 
pression ‘ spouse’ in Cl. (i), sub-sec.. (1) of 
S. 5 by its very context would not in- 


_ clude within its meaning the expression 


‘former spouse’, 


14. It was, however, said that an 
identical provision in S. 57. of the Indian 
Divorce Act, 1869, has been consistently. 
interpreted to mean that a marriage 
contracted during the period prescribed 
in the fifth paragraph of S. 57 after a 
decree dissolving the marriage would ba 
void. The Indian Divorce Act provides 
for the divorce of persons professing 
Christian religion. Section 57 provides 
for liberty to parties whose marriage is 
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dissolved by a decree of divorce to marry 


again, Section 57 reads as under: 
"57, When six months after the cate 


of an order of a High Court confirmmng 
the decree for a dissolution of marriage 
made by a District Judge have expirad, 

or when six months after the date of 
any decree of a High Court dissolvinz a 
marriage have expired, and no appz2al aas 
been presented against such decree to 
the High Court in its appellate juriscic- 
tion, - 

.or when any such appeal has been dis- 
missed, 

or when in the result of any such aps 
peal any marriage is declared to be Cis- 
solved, | 


but not sooner, ft shall be lawful for 
the respective parties to the marriage to 
marry again, as if the prior marriage kad 
been dissolved by death: 


‘Provided that no appeal to the dme 
Court has been presented against any 
such order or decree. 


When such appeal has -been dismiss2d, 
or when in the result thereof the-mar-~ 
riage is declared to be dissolved, but not 
sooner, it shall be lawful for the respec- 
tive parties to the marriage | to marry 
again as if the prior marriage had been 
dissolved by death.” 


15. We would presently examine the 
scheme of S..57 to appreciate the conten~ 
tion that the section is in pari materia 
with S. 15 of the Act. Section 57 grarts 
liberty to the parties whose marriage is 
dissolved by a decree of .divorce to 
marry,- but prohibits them from marry~ 
ing again within the prescribed pericd, 
The question in terms raised. was wrie- 
ther a marriage during the period of 
prohibition was void. Undoubtedly, ecn~ 
sistently such marriage has been held to 
be void following the, earliest decision in 
Warter v. Warter, (1890) 15 PD 152, In 
that case the matter came before the 
Court on a petition for probate of a Will 
made by one Colonel Henry De Grey 
Warter who had contracted maerrieze 
with one Mrs. Tayloe: on , February. 3, 
1880, whose former marriage with Mr, 
Tayloe was dissolved by a decree gb- 
solute of November 27, 1879. He mede 
his Will on February 6, 1880. Subse- 
quently on legal. advice both of them 
went through a second form -of marriegea 
on April 2, T881.. The contention was 
that by the. second marriage the Will was 
revoked :and that is how the validity of 
the first marriage was put in issue. Up. 
holding the contention it was held. that 
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second marriage by showing that the in-« 
capacity arising from her previous mar- 
riage had been effectually removed by 
the. proceedings taken under that law, 
This could not be done, as the Indian 
law, like the English law, does not com- 
pletely dissolve the tie of marriage until 
the lapse of a specific time after the 
decree. “The prescribed period was held 
as an integral part of the proceedings by 
which alone ‘both parties could be re~ 
leased from their incapacity to contract 
a fresh marriage, ‘Thus the previous 
marriage was held to be void and of no 
consequence in law.. This decision in 
Warter v, Warter was followed in J. S, 
Battie v. G., E, Brown, AIR 1916 Mad 
847 (2), Turner v, Turner, AIR 1921 Cal 
517; Jackson v. Jackson, (1912) ILR 34 
All 203...If provision contained -in.S. 15 
along with its proviso was in pari materia 
with S. 57 of the Indian Divorce Act, it 
would have become necessary for us to 
examine the correctness of the ratio in 
aforementioned decisions.. But a mere 
glance at S, 15 of the Act and S. 57 
of the Indian Divorce Act would clearly 
show that the provisions are not in pari 
materia,. Under the Indian Divorce Act 
a decree nisi has to be passed and un- 
less confirmed by High. Court it is not 
effective and in the proceedings for con« 
firmation, the decree. nisi can be ques« 
tioned, No such requirement is to be 
found under the Act, Further, under 
S. 15 the period of one year is to be 
computed from the date of decree of the 
court of first instance which means that 
a decree of divorce is made by. the court 
of first instance while, under S. 57 of the 
Indian Divorce. Act the period of six 
months jis to be computed from the date 
of an order of the High Court confirm- 
ing the decree for dissolution. of a mar- 
riage made .by a District J udge or when 
an appeal has been ‘preferred in the ap- 
pellate jurisdiction. . of the High Court 
when the appeal. is. dismissed and the 
parties. even cannot marry ff an appeal 
has been presented. to the Supreme 
Court. Under S. 15 if the decree of 
divorce is granted not by the Court of 
first instance. but by_ the appellate Court 
would not be attracted. 
There is thus a material difference in 
respect of the starting point of. the period 


under S, 57. If thus apart from the 
scheme 'of the two statutes; the relevant 
provisions are so materially different, 


the decisions interpreting S. 57 cannot bej, 


bodily followed. to hold that the saria 
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[consequences should follow if the pro- 
viso is contravened, 


16. It was, however, said that apart 
from the decisions under the Indian 
Divorce Act the decision of the Calcutta 
High Court in Uma Charan Roy v. Smt, 
Kajal Roy, AIR 1971 Cal 307, on a cor- 
rect interpretation of the proviso of 
S. 15 lays down that the marriage in 
breach of the proviso is void. It is a 
decision of the Division Bench and both 


the members constituting the Bench have. 


written separate but concurring judg- 
ments.- The question came before the 
Court on a petition: made by one 
Smt. Kajal Roy for annulment of her 
marriage with Uma Charan Roy alleging 
that the latter contracted the marriage 
within a period of one. year from the 
date of dissolution of his marriage with 
one Sushma and, therefore, it was in 
contravention of the proviso to S. 15 and 
the marriage was void.’ S. K. Chakra- 
varti, J. in paragraph 12 has observed 
that: “as already pointed out the marri- 
age is null and void even if. Kajal had 
acquiesced in it” We minutely went 
through the earlier paragraphs of the 
judgment but except referring to the 
decisions under the Indian Divorce Act 
there is no discussion or reasoning or 
analysis which led the learned Judge to 
come to the conclusion that marriage in 
contravention of S. 15 is null and void. 
Salil Kumar Datta, J. in his judgment, 
after referring to the -decisions under 


the Indian Divorce Act, merely observed’ 


that the principles enunciated in those 
decisions should also be made applicable 
te the marriages under Hindu Marriage 
Act with which he was concerned. ‘The 
learned judge resorted to a fiction obser- 
ving that the former marriage despite 
the decree of divorce subsists for a period 
at least of one year from the date of 
such decree in the court of the first in- 
stance. No attempt is made to scan and 
analyse the scheme of Indian Divorce Act 
and more particularly the provision con- 
tained in S. 57, nor before accepting the 
decision under S. 57 an attempt was 
made to compare the two provisions. 
With respect, it is difficult to accept this 
reasoning and, therefore, it is not possible 
to accept the aforementioned. decision as 
laying down the correct law, 


17. If a reference to the parallel pro- 
visions in the - Indian Divorce Act is 
helpful and of some assistance, it would 
also be profitable to look slightly in 
another direction. Under the Mohamme- 
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dan Law after the divorce the tradi 
tional law did not permit a divorced 
wife to contract second marriage during 
the period of Iddat and in the past such 
marriage was considered void. The dis- 
cernible public policy behind treating 
such marriage void was confusion about 
the parentage of the child-if the woman 
Was pregnant at the time of divorce, 
The marriage was treated void interpret« 
ing a certain text of the Hanafi law, 
Recent trend of decisions quoted in 
Mulla’s Principles of Mahomedan Law, 
i7th Edn., edited by M. Hidayatullah, 
former Chief Justice of India, clearly 
bears out the proposition that under the 
Mohammedan law a marriage of a woman 
undergoing iddat is not void but merely 
irregular, At page 252 it is stated as 
under : 


“A marriage with a woman before 
completion of her iddat is irregular, not 
void. The Lahore High Court at one 
time treated such marriages as void 
(Jhandu v. Mst. Hasain Bibi, (1923) ILR 
4 Lah 192: (AIR 1923 Lah 499); but in a 
later decision held that such a marriage 
is irregular and the children legitimate 
(Muhammad Hayat v. Muhammad Na- 
waz, ( (1935). ILR. 17 Lah 48): (AIR 1935 
Lah 622)).” 


18. In 


support of this proposition, 


Muhammad Hayat v. Muhammad Nawaz, 


ILR 17 Lah 48: (ATR 1935 Lah 622), is 
relied upon. If public policy behind pro- 
hibiting marriage of a woman under- 
going iddat and persons who are prohi- 
bited from marrying for a period of one 
year from the date of the decree dissolv-~ 
ing their: marriage is the same, viz., to 
avoid confusion about the parentage of. 
the child which may have been conceived 
or the divorce sought to be obtained 
only for contracting second marriage, 
then the same conclusion may follow 
that such regulatory prohibition if viola- 
ted or contravened would not render the 
marriage void. 


19. Similarly, a reference to Child 
Marriage Restraint Act would also show 
that the Child Marriage Restraint Act 
was enacted to carry forward the reform- 
ist movement of prohibiting child marri« 
ages -and while it made marriage in 
contravention of the provisions of the 
Child Marriage Restraint Act punishable, 
simultaneously it did not render the 
marriage void. It would thus ‘appear 
that voidness of marriage unless statu- 
torily provided for is not to be readily. 
inferred. 
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20. Thus, examining the matter from: 


all possible angles and keeping in view 
the fact that the scheme of the Act prc- 
vides for treating certain marriages vod 
and simultaneously. some marriages 
which are made punishable yet not void 
and no consequences having been provic- 
ed for in respect of the marriage in cor- 
travention of the proviso to S. 15, it 
cannot be said that such marriage would 
be void. 


21. The appellant was denied the 
status of the wife of Rajendra Kumer 
and, therefore, his widow, and an heir 
to him on his death on the only grourd 
that’ her marriage with Rajendra Kumar 
was void, being in contravention of the 
proviso to S. 15. As her marriage, even 
though in contravention of the pre- 
visions of S. 15, is not void,’ 
be denied the status of wife and, there- 
fore, the widow of deceased Rajendra 
Kumar and in that capacity as an heir 
to him. These appeals are according_y 
allowed and the’ decision of the High 
Court in Special Appeals Nos. 374, 3%, 
376, 377, 378 and 379 of 1967 is set aside 
as-also the decision of the High Court 
before the learned single judge in Civil 
Misc. Writ Petitions Nos. 4083, 4084, 
4085, 4086, 4087, 4088 of 1966 is quashed 
and.set aside and the writ petitions ate 
dismissed, The respondents shall pay 
the costs of the appellant in this Court 
in one set. 


_R. S. PATHAK, J.:— 22. I agree that 
the appeals should be allowed, but I 
would prefer to rest the decision on the 
reasons which I now set forth. The facts 
saat already been set out by my brothər 

esai. 


23. The question is whether a r= 
marriage solemnised before the expiry of 
the period of one year specified in the 
' proviso to S. 15 of the Hindu Marriage 
Act is a void marriage or merely irreg.1- 
lar. Section 15 of the Hindu ` Marriage 
Act provides : 


“15. When a marriage has been dis- 
solved by a decree of divorce and eithar 
there is no legal right of appeal against 
the decree or, if there is such a rigat 
of appeal, the time for appealing has ex- 


pired without an appeal having been 


presented, or an appeal has been present- 
ed but has been dismissed, it shall be 
lawful for either party to the marriage 
to marry agains 


Provided that Tt shall not be lawful for 
the respective parties to marry again un- 
less at the date of such marriage at least 
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she ‘cannot 


cular considerations, 
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one year has elapsed from the date of 
the decree in the Court of the first in- 
stance,” 


24. It is urged on behalf of the ap- 
pellant that the proviso to S. 15 js. direc- 
tory in nature, and therefore a marriage 
effected in violation of the time period 
specified there ïs not void. The principal 
argument in support of the submission 
is that whenever the statute intends to 
treat a marriage as a nullity it specifi- 
cally so provides. We have been refer- 
red to the observations of Dr: Lushing- 
ton in Catterall v. Sweetman, (1845) 9 
Jur 951 at p., 954: 


“The words in this section are nega- 
tive words, and are clearly prohibitory 
of the marriage being had without the 
prescribed requisites, but whether the 
marriage itself is void ... ... is a ques- 
tion of very great difficulty. It is to 


-be recollected that there are no words 


in the- Act rendering the marriage void, 
and I have sought in vain for any case 
in which a marriage has been declared 


- null and void unless there were words in 


the statute expressly. so declaring it ..... . 
From this exarnination of these 
Acts I draw two conclusions. First, -that 
there never appears to have been a deci- 
sion where words in a statute relating 
to marriage, though prohibitory and 
negative, have been held to infer a 
nullity, unless such nullity was declared 
in the Act. Secondly, that, viewing the 


‘successive marriage Acts, it appears that 


prohibitory words, without a declaration 
of nullity, were not considered by the 
legislature to create a nullity.” 


It is contended that ‘the question whe- 
ther a marriage is a nullity invites parti- 
) and the ordinary 
norms of construction will not suffice. I 
find it difficult to dispute that the ques- 
tion of the validity of a marriage deser- 
ves an especial care, and the greatest 
caution must be exercised before a mar- 
riage is declared void. But I do not find 
it possible to admit that unless the sta- 
fute specifically declares a marriage to 
be a nullity, it cannot be pronounced so 
by the courts. To my mind, the intrin-|. 
sic evidence providéd by the language of 
the statute, the context in which the 
provision finds place, and’ the object in- 
tended. to be served is of equal validity. 
Dr. Lushington relied’ on the absence ‘of 
any decision laying down that the nullity 
of a marriage could be inferred by- sta- 
tutory construction. -It was not long 
after that his observations were consi- 
dered in Chichester v. Mure, (1863) 3 Sw 
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& Tr 223, by a Court consisting of 
Williams, J. and Channell, B. Williams, 
J., who delivered the judgment of the 
Court, noted the argument of counsel 


“that the statute contained no words 
nullifying, — that is, expressly de- 
claring a marriage contracted and cele- 
brated within the prohibited time null 
and void; and that in construing a sta- 
tute which relates to a contract of 
marriage, a different rule of construction 
ought to prevail from that which might 
properly enough be applied to statutes 
relating to a subject-matter . other. than 
a contract of marriage; -and that, in con- 
struing a statute relating to a contract 
of marriage, it is not enough to invali- 
date the marriage to show a disregard 
of enactments merely negative and. pro- 
hibitory, but the marriage must be held 
good, unless there are words expressly 
declaring that it shall be null and void.” 
The learned Judges pointed out that 
Catterall (supra) was distinguishable and 
the observations of Dr. Lushington must 


be read in relation to the facts of the. 


case before him. It was a case where 
a marriage, if good before the Act under 
consideration was passed would not be 
rendered void by the statute, but if not 
good before would not be aided by it, 
and where the object of the statute was 
not to make any marriage void that 
would have been valid without its aid. 
The validity of the marriage was to be 
judged in law independently of the sta- 
tute. It was in that context that Dr, 
Lushington observed that there was no 
provision in the Act which expressly 
nullified the marriage. Having dealt 
with those observations, the learned 
Judges then said: 


“It is, however, quite a different ques« 
tion, whether, in construing a statute 
which gives the very right to contract 
at all, we are then to hold that the mar~ 
riage is good, notwithstanding a disre- 
gard of words negative and prohibitory, 
which relate to the very capacity to 
contract, because there are no words ex~ 
pressly nullifying the contract.” 


Notwithstanding that there was no ex- 
press provision nullifying the marriage, 
the court held the marriage void, 
Chichester (supra) was followed in 
a v, Halmshaw {(1864) 3 Sw & Tr 
509). 
the proviso to S. 15 is directory and not 
mandatory because a marriage solemni« 
sed in violation of it has not been de- 
clared a nullify by the statute does not 
carry conviction, 
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To my mind, the argument’ that - 
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25. But the appellant is entitled to 
succeed in her contention on another 
ground. The object behind the restraint 
imposed by the proviso ta Section 15 is to 
provide a disincentive to a hasty action 
for divorce by a husband anxious to 
marry another woman, and also the 
desire to avoid the possibility of confu- 
sion in parentage where the wife has 
become pregnant by her husband under 
the earlier marriage.* A statutory pro- 
vision may be construed as mandatory 
when: the object underlying it would be 
defeated but for strict compliance with 
the provision, It does not seem to me 
that any very serious discouragement is 
provided by the proviso to S. 15 to a 
husband anxious to marry another wo- 
man, It is also worthy of note that the 
impediment to the remarriage provided 
by the proviso to S. 15 is a temporary 
one and ceases on the expiration of the 
period of one year. The proviso pro~ 
ceeds on the assumption that the decree 
dissolving the marriage is a final decree, 
and merely attempts to postpone the re- 
marriage. It does not take into account 
the defeasibility of the decree in virtua 
of an appeal. The defeasibility of tha 
decree because an appeal has been pro- 
vided is a matter with which the main 
provision of S. 15 is concerned. So far 
as the intention to safeguard against a 
confusion in parentage is concerned, ona 
is reminded of the principle in Mahom~« 
medan Law which places a ban on mar 
riage with a divorced or widowed 
woman before the completion of her 
Iddat. It has now been -held in Muham- 
mad Hayat v. Muhammad Nawaz, ILR 
17 Lah 48: (AIR 1935 Lah 622), over- 
ruling the earlier view on the point, 
that a marriage performed during the 
‘period of Iddat is an irregular marriage 
only and not a void marriage. Further 
evidence that the proviso to S. 15 is 
directory only is provided by its dele- 
tion altogether by Parliament by the 
Marriage Laws Reforms Act, 1976. 
Accordingly, I am unable to endorse the 
view taken by the Calcutta High Court 
in Uma Charan Roy v. Sm. Kajal Roy, 
AIR 1971 Cal 307. In my opinion, a 
marriage performed in violation of the 
proviso to S. 15 of the Hindu Marriage 
Act is not void, 


26. It has also been urged on behalf 


of.the appellant that if Parliament in= 


tended that a marriage in violation of 
the proviso to S. 15 should be a nullity, 


*(59th Report of the Law ee of 
- India; p. 29 para 2.32.) , 
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it would -have made express provision 
for legitimating the offspring of such a 
marriage. ‘The: absence of such a provi- 
sion, it is said, points ‘to the conclusion 
that the proviso to S. 15 is directory. I 
` refrain from expressing any opinion on 
the validity of that argument, when che 
appellant succeeds on the considerations 
to which I have adverted. 


27. I hold that the marriage of Ra- 
jendra Kumar with the appellant is not 
void, and she is entitled to be consider- 
ed as his wife. 


28. At this stage; it is appropriate to 
mention that the two tests sought to be 
employed in’ the construction of ie 
proviso to S. 15, ‘that is to ‘say that 
marriage, 
statute, is not void because the legisla- 
ture has not expressly declared it to be 
so, and also because the legislature has 
made no provision for legitimating the 


offspring of such a marriage, need to be. 


viewed with caution. These are tests 
which could equally be invoked to the 
construction of the main provision of 
S. 15. And, as I shall endeavour to show, 
the conclusion that that provision is 
directory and: not mandatory does not 
. necessarily follow. 


"29. The main provision of S. 15 pro- 
vides that when a marriage. has been 
dissolved by a decree of divorce, either 
party to the. marriage may marry again, 
if there is no legal right of appeal 
against the decree or, if there is such a 
tight of appeal, the time for appealing 
has expired without . an- appeal having 
been presented, or an appeal having been 
presented has been dismissed. In otner 
words, the right to remarriage shall not 
be exercised .before the decree of divorce 
has reached finality. Similar provision 
is contained in the English. statutes. The 
Courts in England have consistently taken 
the view that the right to. remarry. per- 
tains to the capacity of the parties to 
enter into marriage, and when a limita- 
tion in point of time is placed on the 
exercise of the right it is regarded as a 
qualification of the right itself, and a 
remarriage effected in violation of the 
time limitation ‘has been held to be a 
void marriage, See Chichester (1863) 3 
Sw & Tr 223 (supra). 


- 30. In India, among the. ' earliest an- 
actments releyant to. our purpose. is the 
Indian Divorce, Act 1869, S. 57 of which 
provides : ; 


“57. When six months’ after’ the date 


of an order of- a High Court. confirming 
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although in violation of ihe l 
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the decree for a dissolution of marriage 
made by a District Judge have expired. 

or when six months after the ‘date of 
any decree of a High Court dissolving a 
marriage have expired, and no appeal 
has been presented against such decree 
to the High Court in its appellate juris- 
diction, 

or when any such appeal has been dis- 
missed,. 

or when in the result of any such ap 
peal any marriage is declared to be dis- 


' solved, 


but not sooner, it shall be lawful for 
the respective parties to the marriage to 
marry again, as if the prior marriage 
had been dissolved by death: 

Provided that no appeal to the Su- 
preme Court. has -been presented against 
any such order or decree. 


When such appeal has been dismissed, 

or when in the result thereof the mar- 
riage is declared to be dissolved, but 
not sooner, it shall be lawful for the 
respective parties to the marriage to 
marry: again as if the prior marriage 
had been dissolved by death.” 
The. section was construed in Warter v, 
Warter, (1890) 15 PD 152, which in 
turn influenced. the decisions in Le 
Mesurier. v. Le Mesurier, (1929) 46 TLR 
203 and Boettcher v. Boettcher, 1949 WN 
83. These cases were. considered with 
approval by the High Court of, Australia 
in Miller v. Teale, (1954-55) 92 CLR 406 
(Aus), In India, Warter (supra) has been 
followed in J. S. Battie v. G. E. Brown, 
AIR 1916 Mad 847 (2), Turner v. Tur- 
ner, AIR: 1921 Cal 517 and . Jackson v. 
Jackson, (1912) ILR 34 All 203, cases 
which involved the application of S. 57 
of the Indian Divorce Act. Judicial, 
Opinion, appearing from those decisions, 
seems to be that a marriage solemnised 
before the expiry of the period of limi- 
tation for presenting an appeal or where 
an appeal has been presented, during 
the pendency: of that .appeal must be 
regarded as a void marriage. The law 
in this regard. was. precisely stated in 
Miller (supra), where- Dixon, S J. point- 
ed out: 


_ In English Law a renat on remar 
riage so as to allow time for appealing 
appears to be regarded as designed to 
give a provisional or tentative character 
to the decree dissolving the- marriage so 
that it does not yet take effect in all 
respects. It Is regarded as ancillary to 
the provisions of the law which for a 
comparatively - brief. time -- makes the 
decree -absolute for dissolution contin- 
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gently defeasible in the event of appeal. 
It is as if there is a residual incapacity 
to remarry arising out of the previous 
marriage and not yet removed by the 
process provided for dissolving it.” 

In the same case, Kitto, J. said: 


“Whatever be the law by which a 
person's general capacity to marry is to 
be determined according to the rules 
applied by the English courts, if he is 
a divorced person those courts will re- 
cognize an incapacity to remarry which 
is imposed upon him by the law of the 
country in which his former marriage 
was dissolved, provided that the incapa- 
ciy is imposed incidentally to the provi- 
sion of a right of appeal against the 
judgment of dissolution.” 

The main provision of S. 15 of the Hindu 
Marriage Act, which bears almost identi- 
eal resemblance fo the relevant statutory 
provisions in the cases mentioned above, 
would perhaps attract a similar conclu- 
sion in regard to its construction. At 
the lowest, there is good ground for 
saying that a contention that a marriage 
solemnised in violation. of the main pro- 
vision of S. 15 is a nullity cannot be 
summarily rejected. The question which 
arises before us in this case does not 
directly involve the construction of- the 
main provision of S. 15 and, therefore, 
I refrain from expressing any opinion on 
the validity of such a marriage. i 

31. The appeals are allowed, the judg- 
ment of the Division Bench of the High 
Court in Special Appeals Nos. 374 to 
379 of 1967 as well as of the learned 
single Judge in Writ Petitions Nos. 4083 
to 4088 of 1966 are set aside and the 
writ petitions are dismissed. The res- 
ipondent shall pay the costs of the ap- 
pellant in this Court in one set. 

Appeals allowed. 
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(å) Mahomedan Law — Waki —. 
Creation of Wakf for maintenance of: 
Wakif’s family — Validity. (Mussalman 
Wakf Validating Act (1913), S. 3). 


After the Validating Act of 1913, on 
the basis of the law as it prevailed even 
before, creation of a waqf for the pur- 
pose of the maintenance of the members 
of the Wadif’s family and their descen- 
dants is also a charitable purpose. Ac- 
cording to Shia Law the waof is irrevo- 
cable after possession is given to the. 
beneficiaries or the Mutawalli. The 
settlor divests himself of the ownership 
of the property and of everything in-the 
mature of usufruct from the moment the 
waqf is created. In purely metaphorical 
sense the expression “ownership of God” 
is used but unlike Hindu Law, since con~ 
ception of a personal God is not recog. 
nized, there is no ownership of God or 
no property belongs to God in the jural 
sense, although the ownership of the 
property becomes reverted in God as he. 
is originally the owner of all things. 
The Shia authorities considered the pro- 
perty as transferred to the beneficiaries 
or to the object of the Waqf. Strictly 
speaking, the ownership of the waaqf pro- 
perty has no jural conception with any 
exactitude, The corpus is tied down and 
is made inalienable. Only the usufruct 
and the income from the corpus of the 
waqf property is available for carrying: 
out the objects of the waqf A Muta- 
walli is like a Manager rather than a 
trustee. The Mutawalli, so far as the 
Waqf property is concerned, has to see 
that the beneficiaries got the advantage 
of usufruct. ATR 1933 All 407 held over- 
ruled by AIR 1970 All 509° (FB). 

(Paras 14, 15, 16) 

Anno: AIR Man. Mussalman Wakf 
Validating Act S. 3, N. 4. 

(B) Mahomedan Law —- Wakf — Con- 
struction — Purchase of property out .of 
the funds of wakf in name of benefi- 
ciary. ) 

Clause 18 in the Wakf deed ran as 
follows: 


“Syed Mahmood Hasan the Mutawalli 
of the first lot is vested with the power 
to fix stipends for his children and thein 
descendants and for his wives during his 
life time whatsoever he pleases. or ta 
lay down conditions by means of a re- 


‘gistered document or may get any writ- 


ing kept reserved in the custody of the 
District Judge, so that after him it be 
binding upon every Mutawalli; such in 
ease he might not get any writing regis- 
tered or kept in. the custody of the 
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‘District Judge of. the district, then under 
such circumstances the twenty ‘percent 
(20%) -of the income of the waqf rro- 
perty having been set apart for the 3x- 
penditure of:. collection and realisat.on 
and right of the Mutawalliship and: zhe 
amount of Rs. 6,000/- (Rupees six thou- 
sand) for meeting the expenditure of 
‘Azadari’- as detailed at para No. 7 abcve; 
the entire remaining ‘balance will be 
distributed among the heirs of Mahmaod 
Hasan -according to their respective lezal 
share provided under Mohammadan 
Law.” l l 


Held that the meaning of the clause 
was that Saiyed Mohammad Hasan, The 
Raja, was given a special power and 
Tight to.fix stipends for his childsen, 
wives and descendants either by a reris- 
tered document and/or by a document in 
writing kept in the custody of the Wis- 
trict Judge so that after him it mëht 
‘be binding on every subsequent Mtta- 
walli. If he failed to do so, then acter 
setting apart 20% of the gross inccme 
to meet the expenditure of collection and 
realisation and Rs. 6,000/- the chariteble 
expenditure, mentioned in clause 7, the 
‘balance was to be distributed amorgst 
the heirs of Saiyed Mohammad Hasan 
according to their respective legal sheres 
provided under the Mahomedan Law. On 
a reasonable view of the matter, eitner 
by way of construction of clause 18, or 
as a necessary implication of it, the Faja 
was vested with the-power to fix stipends 
for his children and their descendents 
and for this wives during the lifet'me 
also. Apart from the fact that in 
clause 27 of the Waqf deed it was se- 
‘cifically mentioned that any conditior or 
phrase laid down in any of the peras 
of the waqaf deed was not meant to go 
against the Mahomedan ‘Law and was aot 
fo be of any effect if it did so, it ~was 
difficult to conclude that the Raja -vas 
conferred an absolute power or discre- 
tion to fix any ‘stipend for any berefi- 
ciary and no stipend for some berefi- 
ciary. Equality amongst all is a golden 
thread which runs throughout the Mano- 
‘medan law. The power given to zhe 
Raja under clause ‘18 had to be reason- 
ably exercised within a reasonable linit 
of variation according to the exigen-ies 
and special needs of a particular bene- 
ficiary. He had no power to ‘spend 
money quite disproportionately for the 
‘benefit of one beneficiary. He had no 
power to spend money for acquisition of 
any immovable property for a berefi- 
ciary. It would be a startling propasi- 
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tion of Mahomedan law to cull out from 


clause 18 of the waqf deed that a pro- 
perty acquired obviously and clearly out 
of the funds of the waqaf estate in the 
name of one of the beneficiaries should 
be treated as having been acquired for 
him or her in exercise of the power 
under clause 18. The law relating to 
benami transactions, strictly speaking, 
could not be applied: in all its aspects 
to a transaction of the: kind in question. 


. Even if applied, the real owner of the 


property was the Raja in his capacity 
as Mutawalli and the beneficiary was a 
mere benamidar. .The property in rea- 


lity, therefore, belonged to the waaf 
estate. (Para 24) 


(C) Constitution of India Art. 136 — 
New plea in Supreme Court — Pleadings 
— Construction. 


A very novel and ingenious stand was 
taken in the Supreme Court that all 
money spent from time to time in acquir- 
ing land and constructing a Kothi there- 
on was payment by the Raja as Muta- 
walli to his wife and therefore the 
‘property must be held to have been ac- 
quired by the lady herself (Plaintiff- 
appellant) out of her own personal fund. 
At no ‘stage of the litigation except in 
the Supreme Court such a case was made 
out in pleading or evidence or in argu- 
ment. Parties went to trial and evid- 
ence was adduced upon ‘the footing that 
the plaintiff claimed that out of the 
money given to her by the Raja as pin- 
money or.on the occasions of festivals 
or otherwise she had saved a lot and 
out of those savings she had spent the 
money in acquiring the property. The 
defendant asserted and proved that the 
case of the plaintiff was untrue and that 
all the money came from the waqaf fund 
directly to meet the cost of the acquisi- 
tion of the property. 


Held that in such a situation it was 
difficult to accept the argument that 
pleadings should not be construed. too 
strictly. AIR 1951 SC 177, AIR 1956 SC 
993, AIR 1964 SC 164 Dist. (Para 25) 


Anno: AIR Comm. Const. of India 
Art. 136, N. 4. rr 

(D) Constitution of India Art. 136 — 
Concurrent findings of facts — Benami. 


. The concurrent findings of the courts 
below on the primary facts could not be 
The question of 
benami was essentially a question of fact 
and the Supreme Court would .not ordi- 
narily and generally review the concur- 
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rent findings of: the courts: below in that 
regard. (Para 26) 


Anno: AIR Comm. Const, of India 
Art. 136, N. 12, 


(ŒE) Mahomedan Law — Wakf — Ac- 
quisition of immovable property with 
wakf fund. . 


Even acquisition . of ET pro~ 
perty directly with the waqf fund is an 
accretion to the waat property. l 
(Para 28) 

(F) Mahomedan Law — Waki — 
Mutawalli — Powers of — Purchase of 
property in name of his wife with wakf 
funds. 


A Mutawalli of a waaf although not 
a trustee in the true sense of the term 
is’ still bound by the various obligations 
of a trustee. He like a trustee or a per- 
son standing in a fiduciary capacity, 
cannot advance his own interests or the 
interests of his close relations by virtue 
of the position held by, him. The use 
of the funds of the waaf for acquisition 
of a property by a-Mutawalli in the name 
of his wife would amount to a breach 
of trust and the property so acquired 
would be treated as waqaf property. 

(Para - 28) 


(G) Transfer of. Property Act (4 of 
1882), S. 41 — Benami transaction m= 
What constitutes. 


The most important test for deter- 
mining whether the sale standing in the 
name of one person was in reality for 
the benefit’ of another 'which was’ the 
scurce whence the purchase ` money came 
had been established in this case, The 
nature and possession of the property 
after the acquisition was such that it did 
not lead to the conclusion that it was not 
a waqf property and was a property in 
exclusive possession of the plaintiff-ap- 
pellant through her tenants. The posi- 
tion of the parties, namely, the Raja and 
the plaintiff, was such that one could be 
inclined to believe that in all probability 
the Raja could provide funds for acquisi~ 
tion of the property not only in the name 
of his wife but for her and her alone 
provided the funds expended were his 
personal funds. But no such inference 
was possible on the unmistakable posi- 
tion of this case that the funds came 
from the coffer of the wakf estate. The 
custody of. the title-deed and — other 
papers, except a few, were not with the 
plaintiff. The conduct of the parties 
concerned in dealing with the property 
after acquisition also went in favour of 
the defendant and against the plaintiff, 
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Held that even on the application of 
the salutary principles of law enunciat- 
ed in AIR 1974.SC 171 the appellant 
could not succeed. In a case of this 
nature, all the aspects of the benami law 
including the question of burden: of proof 
could not justifiably be applied -fully. 
Once it was found that the property was 
acquired with the money of the wakf, a 
presumption would arise that the pro- 
perty was a wakf property irrespective 
of the fact as to in whose name it was 


acquired. The Mutawalli. by transgres-~ 


sing the limits of his power and show- 
ing undue favour to one of the benefi- 
Ciaries in disregard to a large number of 
other . beneficiaries .could not be and 
should not be permitted to gain advantage 
by this method for one- beneficiary which 
in substance would be gaining advantage 
for himself. In such a situation it would 
not be unreasonable to say that it was 
for the plaintiff to. establish that the 
property acquired was her personal pro- 
perty and not the property of the wagt 
AIR 1974 SC 171, Rel. on. (Paras 36, 37) 


Anno: AIR Comm., Te P. Act, S. 41, 
N. 8. 
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UNTWALIA, J.:— This.is an apreal 
by Special Leave. Bibi Siddique. Fatima, 
the appellant, was the. plaintiff in Suit 
No. 86 of 1952 filed in the Court of the 
Civil Judge at Aligarh, in which the de- 
fendant was Saiyed Mohammad Hasan 
He was the sole respondent in this ap- 
peal also. He died during the. pendency 
of the appeal and: on his death his legal 
heirs and . representatives .were . sub- 
stituted as’ respondents. For the sake of 
convenience hereinafter in this judg- 
ment by the respondent would be me ant 
the original respondent. me 


2, One Smt. Suyhra Begum was a 
Shia Muslim lady. She was a resident 
of Asgharabad in the District of Aligarh. 
She was possessed of vast Zamindéari 
and other properties. On October 6, 
1928, she created a waaf of the entire 
properties dividing them in three qurras. 
Raja Haji Saiyed Mohammad’ Mahmood 
Hasan was appointed by the waqifa as 
the Mutawalli of qurra No. 1. His bro- 
ther was appointed: the Mutawalli of the 
second gurra. The’  waqifa’ appointed 
herself the Mutawalli of the third qurra. 
The dispute in this case relates te a 
property concerning qurra No. 1. -© The 
‘Raja’s first wife was Smt. Akbari Begum. 
She died in the year 1931 leaving be- 
hind four sons. and six daughters.. Raja 
Sahib, when he was about 50 years of ge, 
took the plaintiff as his second wife in 
the year 1933. The plaintiff, at the time 
of her marriage with the Raja,. was a 
young lady of Seventeen. Raja died in 
September, 1939. On January 22, 1935, 
a permanent lease: was executed on be- 
half of one Saiyed Anwarul Rahman in 
respect of the disputed land in the name 
of the. plaintiff. The rent fixed was 
Rs. 80/- per year. Between the years 
1937 and 1939 a, Kothi (Bungalow) was 
constructed on the. said land, which, was 
named as ‘Mahmood Manzil. The suit 
property in this litigation is the said 
Kothi together with the land appertcin- 
ing to it. 


8 In short the: plaintiffs case is is that 
the disputed property belongs to. her. 
The defendant was inducted as a tenant 
of the Kothi on and from ist of March, 
1947 on a rental of Rs. 60/- per month, 
He paid rent up to May, 1950 but~did 
not pay any rent thereafter. In: the 
year 1952, the. plaintiff served a notice 
on the defendant to pay the arrears of 
rent and deliver. vacant possession of the 
Kothi. The defendant; in‘ his reply, re- 
“futed the claim of the plaintiff and. as- 
serted that the Kothi did not. belong: to 
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her nor was he. a tenant of the same. 
Hence the. appellant instituted the suit 
for realization of- arrears of rent, 
damages and recovery Of possession of 
the suit property.. The respondent, 
inter alia, pleaded that: Raja Sahib, the 
first Mutawalli of qurra No. 1, had ac- 
quired the lease of the land and con- 
structed: the Kothi with the waqaf fund 
as Mutawalli of the waqf. It was a 
waqf property. After the death of the 
Raja, the respondent -became the Muta- 
walli of qurra No. 1 including the Kothi 
in question. He occupied the Kothi as 
a Mutawalli and not as a tenant. The 
trial Court accepted the case of the de- 
fendant, rejected that of the plaintiff 
and dismissed her suit. The Allahabad 
High Court has dismissed her appeal. 
She has preferred this appeal in this 
Court .on grant of special leave, 

4. Shri M. N.: Phadke advanced a 
very. strenuous argument in support of 
this appeal. ..Shri Lal Narayan Sinha 
combated his argument on behalf of the 
respondent. . It would ‘be convenient to 
refer to some -more, facts and facets of 
the case from the pleadings of the par- 
ties and judgments of the courts below 
before enunciating and enumerating the 
submissions made on their behalf. 


5. The case pleaded in the plaint by 
the appellant was like this. Raja Sahib 
out of great love for the plaintiff “used 
to pay her a handsome amount every 
month as. pin-money and also a good 
deal of money occasionally.” The plain- 
tiff, with the object of constructing a 
Kothi, took on lease the disputed land 
measuring about 4 bighas and had been 
paying the annual rent of Rs. 80/- since 
the execution of the lease. She pleads 
in para. 4:—’ 

“After the ‘execution of the said lease, 
the plaintif with her personal fund 
built a kothi‘and the outhouses on the 
land mentioned in paragraph No. 3 
above and named it as Mahmood Manzil 
after the: name of her husband, The 
construction of this Kothi had been 
completed by May. 1938, after which the 
plaintiff herself used to stay in that 
Kothi whenever she came from sail 
bad to Aligarh.” 


The plaintiff had only one aia 
born to her out of the wedlock. with 
the Raja. She.is Smt. Abrar . Fatima. 
She was married on the 25th May, 1950 
to one Saiyed Mohammad Raza Alf Khan. 
The -defendant was quite obedient and 


-faithful to the plaintiff until the mar- 


riage of. her daughter: - But: after -the 
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Said marriage, he gradually turned hos- 
tiie and thereupon the plaintiff mostly 
lived with her daughter. According to 
the respondent’s case in his written 
statement the lease was taken by Raja 
Sahib and the sum of Rs. 786/- spent 
on ‘Nazrana’ etc. for taking the lease was 
paid by him from the income of the 
waqf property and he constructed the 
Kothi from the waqf fund of Asghara- 
bed estate. -He had neither any money 
of his own to invest in acquisition of 
the property nor was the property ac- 
quired by the Pianini with ber per- 
sonal fund. 


6. The appellant was examined on 
ccmmission as a witness to support her 
case at the trial. In her examination- 
in-chief, she stated that her husband 
used to give her Rs. 500/- per month as 
pin-money besides, meeting her expenses 
regarding food and clothing. Over and 
above this, he used to send money -on 
the occasions of Id and Bakrid and also 
gave her money whenever she demand- 
ed. She constructed the Kothi at Aligarh 
bv investing about Rs. 20,000/-. In 
other words she meant to convey in her 
examination-in-chief that she had ac- 
quired the land and constructed the 
Kothi out of the savings she had from 


the various amounts of money given by. 


the Raja monthly or from time to time. 
At a later stage of her deposition (pro- 
bably in cross-examination) she demo- 
lished her case and claimed to be in 
possession of Rs. 50,000/- at the time of 
the death. of her husband, -which sum 
was her total savings out of the money 
paid to her monthly or from time to 
time by the Raja. Thus in her evidence 
ske could not explain as to out of which 
personal fund she claimed to have ac- 
quired the disputed property. 


7. The Civil Judge framed for trial 
several issues out of which Issues 1 and 
5 were in the following terms: 

“1 Whether the. plaintiff is the owner 
of the property in suit as alleged and is 
she entitled to the possession claimed ? 


5, Whether the defendant possesses 
the disputed property as the ‘Mutawalli’ 
as alleged by him ?” 


The defendant’s case was that the ‘patta’ 
was obtained by the old Raja under the 
influence of her young wife benami in 
her name though it was acquired with 
the wagf fund. The-.Raja, as Mutawalli, 
was the real lessee of the land. He had 
constructed the Kothi out of the in- 
come of the waqf property. A’ Muta- 
walli is not an owner of the waaf pro- 
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perty, but whatever property of .the 
waqf was there from before or aequir- 
ed subsequently must, ordinarily, be in 
the name of the. Mutawalli. A property 
could. be acquired in the name of any 
beneficiary, like- the plaintiff, but she 
would be merely a benamidar of the Muta- 
walli and the property will be a waqf 
property. The Civil Judge has noted in 
his judgment that the plaintiff did not 
put forth a plea that the Kothi. was 
built by the late Raja out of his per- 
sonal money and that she was its 
owner, on the basis of the equitable 
doctrine of advancement. He has said 
further :— 

“Thus the only point on which the 
parties were at issue was with respect 
to the source of the money out of which 
the patta was. obtained and the build- 
ing constructed and the plaintiff could 
succeed only if she proved that she had 
obtained the patta and built the kothi 
out of the money given to her by her 
late husband as pocket expenses, etc.” 
The Civil Judge also remarked :— 

“Had she stated that she built the 
kothi out of the. money which she had 
saved, that would have been consistent 
with her allegations in the plaint. But 
she admitted that the whole of her 
Savings were still with her and that out 
of them she had spent a little when she 
filed the present. suit.” 


The trial Court, thereafter, -considered 
the -voluminous documentary evidence 
in the light of the oral evidence. addiced 
and came to the conclusion that the 
plaintiff did not provide. any money 
either for the lease of the land or for 
the construction of the Kothi thereon 
and that the money for both the pur- 
poses was provided out of the waaf 
estate. Hence it was held, while decid- 
ing Issues 1 and 5, that the plaintiff was 
not the owner of the Kothi in suit and 
the defendant was in possession of it in 
his capacity as the. successor Mutawalli. 


8. It would be advantageous to note 
at this stage the stand taken by the ap- 
pellant in the High Court in her Memo 
of. Appeal as also in argument. On 
perusal of the grounds set out in the 
Memorandum of Appeal, especially 
grounds Nos. 6, 8, 9, 11, 13 and 27, it 
would appear that the case made out 
~therein was that the Raja had his per- 
sonal money kept in the wakf estate 
treasury along. with the waqaf money, 
The amount spent in constructing the 
Kothi was mostly taken out of the trea- 
sury. from his personal fund with the 
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intention of making his wife the owr 


of the property: even though the dcc- 


trine of advancement did not apply in 
India, and that the observation of the 
learned Civil Judge that the plairtiff 
failed to prove that she did not provide 
any money out of her personal-fund was 
wholly irrelevant for the decision of 
issue .No. 1. In argument, however, a 
stand like the one taken ‘in the tzal 
Court was reiterated but consistertly 
and coneurrently rejected because the 


evidence in favour of the .defendant!’s. 


case was so overwhelming to show trat 


the lease had been taken and the Kothi | 


-had been constructed with the mon2y 
coming out of the waat fund that ao 
other view was reasonably probable to 
be taken. At one place in its judgment 
the High Court says— 


"Counsel - for the appellant has 


strongly relied on. these . documents in ` 
proof of the fact that the Kothi - was: 


constructed . with . -her money ang Le- 
longed to her.” 


9. In the teeth of: “the PETET 
evidence the appellant was obliged to 
take an entirely new stand in her p=i- 
tion for special leave and in ‘the argument 
before us. In paragraph 23 of the pezi- 
tion it was stated : 


` “That the case of the’ “applicant had. 


been that the lease was.. obtained with 
the applicant’s. funds and that she -had 
constructed the. Kothi with her cwn 
money and it’ was also -her alternative 
case put forward before . the Hontle 
High Court that even if it be assum2d 
that the money utilised for constructing 
‘the Kothi did not pass directly from tae 
plaintiffs hand and even if. it be. re 
finding of the court: that the money so 
utilised had proceeded from Raja Mah- 
mudul Hasan then on the admitted case 
of the defendant. that this fund was 
waqf fund, the plaintiff’s claim ought to 
have been decreed inasmuch as en 
ground that the usufruct or the profit 
of the waqf property though arising zut 
of the waqf property did not belong to 
waqf as waqf property but it was by its 


very nature the property of the ben=h- 


Clary and in the absence of any evi- 
dence to the contrary Raja Mahmoodul 
Hasan held that those funds for- the 
beneficiaries and the amount spent by 
him in the construction of the Kcthi 
should be ‘the money belonging to ine 
applicant.’ 


10. Mr. Phadke made -the following 
submissions a p | 
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(1).The Raja intended. to acquire the 
land -on lease, ‘and: construct the - Kothi 
for the plaintiff by investing from time 
to time money taken out of the wagf 
estate treasury, which had the effect of 
disbursement and payment of the money 
by the Mutawalli to his wife, the benefi- 
ciary, for. the-purpose of the acquisition 
of the Kothi. The source of mdney in 
that event is immaterial. 

. (2) The intention of the Raja to pro- 
vide ‘a.‘separate Kothi to -the plaintiff 
evidenced by numerous documents taken 
and standing’ in her name must be res- 
pected. 

-(3) The Raja went on ‘giving sanoney in 
driblets for construction of the Kothi 
by: taking out the money from the waaf 
fund from time to time. It was open 
to him .toọ do- so-in accordance with 
Cl. 18 of the waaqf deed Ext. A-2. 

(4) The intention of. the Raja is fur- 
ther fortified -by AnG recital in his Will 


-Ext. 15. 


--(5) That Tie is a iiber of circum- 
stances: in support of the contentions 
aforesaid. 

(6) The rules. of pleading should not 


| be too strictly. applied in India and no 


party should be -defeated on that ac- 
count when both sides. adduced evidence 
and proceeded to trial of the real issues 
in the case’ with their full knowledge 
and understanding. . 

(7) That there is no substantial vari- 
ance in the case made out in thé 
pleadings and the evidence and in argu- 
ment either in the courts below or in 
this ‘ Court. 

(8) The burden of proof to displace 
the ostensible title. of. the appellant and 
to show that she was a benamidar was 
on the respondent. In absence of any 
clinching evidence on. either side, the 
ostensible title prevails. 


(9) Although the doctrine of advance- 
ment does not. apply in India, the Muta- 
walli: being the owner of the wagf pro- 
perty had full and unlimited power of 
disposal over its usufruct and income. 


“11. Mr.- Lal Narayan Sinha, while 
refuting the submissions made on behalf 
of the appellant,: contended that it is a 
settled law’ that the question whether -a 
particular transaction is benami or not 
is purely one of fact and this Court in 
exercise of its jurisdiction ‘under Arti- 
cle 136 of the Constitution does not, 
ordinarily and generally, review ` the 
concurrent findings of the Courts below 
in that regard. Counsel submitted that 
the courts -. below had -correctly -applied 
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the Muslim Law applicable to Shias 
in respect of the waaf property and its 
income. They have rightly come to the 


conclusion that the suit property ap- 


pertained to the waqf. It was clear, ac- 
cording to the submission of. Mr. Sinha, 
that the parties went to trial to prove 
their respective cases as to whether the 


property had been acquired with the. 


personal funds of the plaintiff or those 
of the waaf. The-plaintifi’s case failed 
in view. of the .overwhelming evidence 


against her and -she should not be per-. 


mitted to make out an entirely new case 
in this Court. He also contended, firstly, 
that the theory of onus probandi is not 
strictly applicable when both parties 
have adduced evidence; in such a situa- 
tion it becomes the duty of the Court to 
arrive at the true facts. on the basis of 
reasonable probabilities. Secondly, in 
the instant case the strict tests to prove 
the benami character of the transaction 
cannot be applied, as, to do so will. be 
in the teeth of the well-settled princi- 
ples of Mohomedan law in relation to 
wakfs. 


12. We proceed to examine the cor- 
rectness of the rival contentions of the 
parties but not exactly in the order it 
has been stated above. 


13. It is undisputed in this case that 
a valid waaqf was created by Smt. 
Sughra Begum. It is further indisput-~- 
ably clear from the waaf deed that ex- 
cept a portion of money which was to 
be spent for public, religious or chari- 
table objects the waqf was primarily of 
a private nature for the benefit of the 


settlor’s family and their descendants, 


which is called wakf-alal-aulad. The 
ultimate object of the wagqf was to 
spend income, if any, in the service of 
thé Almighty God. In Abdul Fata 
Mahomed v. Russomoy, 
App 76 (PC) their Lordships of the Privy 
Council held that the gift to charity was 
illusory, and that the sole object of the 
settlor was to create a family settlement 
in perpetuity. The waqf of this kind 
was, therefore, invalid. The decision 
aforesaid caused considerable dissatisfac- 
tion in the Mahomedan community in 
India. This led to the passing of the 
Mussalman Wakf. Validating. Act, 1913 
which was made retrospective in opera- 
tion by.a.subsequent Act of 1930. In 
view of the Validating Act of 1913 the 
validity of the wakf was- beyond the 
pale of challenge. | 


14. . Although in respect of the law 


applicable. to waafs there is some differ- 
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ence in regard to some matters between 
the Shia Law and the various other 
schools of Mahomedan Law applicable to 
Sunnis, in verv many fields the law is 
identical. After the Validating Act of 
1913, on the basis of the law as it pre- 
vailed even before, creation of a wag 


for the purpose of the maintenance of] ` 


the members of the waqifs family and 
their descendants is also a charitable 
purpose. We now proceed to notice 
some salient features of the law as ap- 
plicable to waafs and especially of the 
Shias. 

15. Tyabji’s Muslim ‘Law, Fourth 
Edition, Chapter X deals with waaf. 
According to Shia law the waqf is ir- 
reyocable after possession is given to the 
beneficiaries or the Mutawalli. The 
settlor divests himself of the ownership 
of the property and óf everything. in the 
nature of usufruct from the moment 
the waaf is created. In purely meta- 
phorical sense the expression “owner- 
ship of God” is used but unlike Hindu 
Law, since. conception of a.personal God 
is not recognized, there is no ownership 
of God or no property belongs to God 
in the jural sense, although “the owner- 


ship of the property becomes reverted 


in God as he is originally the owner of 
all things” (vide page 523). The Shia 
authorities considered the property as 
transferred to the benéficiaries or to the 
object of the wagqf. Strictly speaking, 
the ownership of the waqf property has 
no jural conception with any. exactitude. 
The corpus is. tied down and is made 
inalienable, Only the usufruct and the 
income from the corpus of the waqf pro- 
perty is available for carrying out the 
objects of the waal. The’ Sharaiu’l — 
Islam Says: 


“Waqf is a oid the fruit or effect 
of which is (a) to tie up the- original and 
(b} to leave its usufruct free’: “the 
wakf or subject of appropriation (corpus) 
is transferred, so as to become. the pro- 
perty of the mowkoof alehi, (or ‘person 
on whom the settlement is made’) for 
he has a right to the advantage or bene- 
fits .(usufruct) to-be derived from it.’ ig 
(vide page 494). 


In the’ foot note at the same page 
occurs a passage which runs thus: 


“But it should not be overlooked that 
question about ownership of property 
after dedication, refers merely to scin- 
tila juris, supposed to remain un- 
disposed: of, although entire usufruct, 


(all benefits, and &c,) are assigned away. . 
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Question in whom property rests, there- 
fore, entirely academical.” 


16. A Mutawalli is like a Manager 
rather than a trustee (see page 498). 
The Mutawalli, so far as the waaf pro- 
perty is concerned, has to see that the 
beneficiaries got the advantage of 
usufruct. We have already pointed out 
that under the Shia Law the property 
does not remain with the wagif. It is 
transferred to God or to the beneficia- 
ries. At page 554 of Tyabji’s famous 
book it is stated :— 

"The support and maintenance of the 
wagif’s family, and &c. would seem 
under the Act to be deemed a purpose 
recognized by the Muslim Law as religi- 
ous, pious or charitable: S. 2. This 
view was put forward by Ameer Ali, J., 
with great learning in his dissenting 
judgment in Bikani Mia’s case. ((1893) ILR 
20 Cal 106).” ` 
Section 527 at page 593 runs thus: 


“The mutawalli has no ownership, 

right or estate in the,waqf property; in 
that respect he is not a trustee in the 
technical sense: he holds the property as 
a manager for fulfilling the purpose of 
the waqf.” 
A contrary statement of law at page 202 
of Mulla’s Mahomedan Law, seventeenth 
edition based on the decision of the 
Allahabad’ High Court in Mohammad 
Qamar Shah Khan v. Mohammad Sala- 
mat Ali Khan, AIR 1933 All 407 to the 
effect that “the mutawalli is not a mere 
superintendent or manager but is practi- 
cally speaking the owner” is not a cor- 
rect statement of law. In a later. Full 
Bench decision of the same Court in 
Moattar Raza v. Joint Director of Con- 
Solidation, U. P. Camp at Bareilly, AIR 
1970 All 509 while overruling the ear- 
lier decision, it has been said at 
pages 513-14 :-——. 

“the legal status and. position of a 
mutawalli under a waqf under the 
Musalman Law is that of a Manager cr 
Superintendent.” . l 
The general powers of the Mutawalli as 
mentioned in S. 529 of Tyabji’s book are. 
that he ` l ; 


“may. do all acts reasonable and pro- 
per for the protection of the waqf pro- 
perty, and for the administration of the 
waqaf.” ` 


17. It will be useful to point out the 


law as regards distribution of distribut- 


able income of the waaqf properties, 
amongst :the beneficiaries as mentioned- 
in. the. various sub-sections of S. 545 at 
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pages 606-608. Unless a different inten- 
tion appears, sub-sec, (4) says :— 

“The benefit of a waqf for a person’s 
sons and his children, and the children 
of his children for ever so long as there 
are descendants, is taken per capita, 
males and females taking equally and 
the children of daughters being includ- 
ed. 3? 

18. Attention must be called to an 
important statement of law in the well- 
known authoritative book of Mahome- 
dan Law by Ameer Ali, Vol. 1, fourth 
edition, page 472. It runs thus:— 


“It is lawful for a mutawalli with the 
income of the waqf to erect shops, 
houses, &c., which may yield profit 
to the waaqf, as all this is for the benefit 
of the waaf. All properties purchased 
by the mutawalli out of the proceeds of 
the waqf become part of the waaf and 
are subject to the same legal incidents 
as the original waqf estate.” 


19. .Mr. Phadke cited the decision of 
this Court in Ahmed G. H. Ariff v. Com- 
missioner of Wealth Tax, Calcutta, (1970) 
2 SCR 19: (AIR 1971 SC 1691) and con- 
tended that the right of the beneficia- 
ries to get money out of the income of 
the waqaf property for their mainten- 
ance and support was their property. 
In our opinion the case does not help 
the appellant at -all in regard to the 
point at issue. A Hanafi Muslim had 
created a wak#-alal-aulad and on a 
proper construction of the relevant 
clauses in the wakf deed it was. held 
that the aliquot share of the income 
provided for the beneficiaries was not 
meant merely for -their maintenance and 
support. But even if it was so, it would 
be an asset within the meaning of Sec- 
tion 2(e) of the Wealth Tax Act, 1957. 
The definition of the term ‘asset’ was 
The 
share of the income which a beneficiary 
was getting under the said waqf was as- 
sessable to income-tax and following 
the particular method of evaluation it 
was held to be an asset for the purposes 
of the wealth tax. The question at 
issue in the present case is entirely dif- 
ferent as will be shown and discussed 
hereinafter.: But in support of what we 


-Said above in relation to the waaqf pro- . 


perty and the position of the Mutawalli 
we may quote a few lines. from this 


‘judgment also which are at- page 24 (of 


SCR) : (at pp. 1694-95 of. AIR) :— 
. “As mentioned before, the moment a 
wakf is created, all rights of property. 


pass out’ of the wakif and vest in ‘the 
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Almighty. Therefore, the Mutawalli has 
no right in the property belonging - to 
the wakf. He is not a trustee in the 
technical sense, his position being 
merely that af a superintendent or a 
manager.” | 


20. It would be convenient to briefly 
discuss the questions of fact and the 
evidence in relation thereto before we 
advert to the discussion of some other 
questions of law argued before us’ on 
either side as those principles of law will 
be better appreciated and applied in the 
background of the facts of this case. 


2i. As has been stated already the 
evidence is overwhelming on the ques- 
tion as to what was the source of money 
for the acquisition of the disputed pro- 
perty, either the land or the kothi. It 
came from the waqf fund. | This position 
could not be seriously challenged before 
us. What was argued will be alluded to 
a bit later. We may just cursorily refer 
to some of the pieces of the evidence on 
the question aforesaid. Ext, A-35 is ‘a 
written direction by the Raja to Mah- 
mud Syedullah -Tahvildar ‘directing him 
to debit a sum of Rs. 741/- to his per- 
sonal account for the acquisition: of the 
Plot in question. The details of the ex- 
penses and the Nazrana money are given 
therein. The payment was from the 
funds of the waqf estate: But the Raja 
made a feeble and futile attempt to get 
this debit entry made as a repayment 
of the loan money said to have ‘been 
advanced by him to the waqf éstate. 
The High Court as. also the trial Court 
has rightly remarked that the entry like 
Ext. A-443 was got made by the Raja 
in the account books of the wakf estate 
as a fictitious countervailing entry in his 
attempt to show that some of the’ sums 
of money which he had withdrawn from 
the waqf estate were on account of ‘the 
repayment of his alleged loans. The 
High Court has rightly pointed out that 
they were ail fictitious entries. Mr. 
Phadke endeavoured to show that the 
approximate gross income of the waqf 
estate was not Rs. 43,515/- as is shown 
by the High Court but it was in the 
neighbourhood of Rs. 58,000/-. We shall 
accept it to be so. Thus the net distri- 
butable income at the disposal of the 
Raja was about Rs. 30,000/- instead of 
Rs. 15,510/- mentioned in the judgment 
of the High Court, There were 13 bene- 
ficiaries in qurra No. 1 of which the 
Raja was the Mutawalli. In that capa- 
city he was getting a monthly allowance 
of Rs. 70/- only from the estate account, 
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He had no other personal property or 
source of income from which he- could 
advance any loan to the waqaf estate. 
Nor could it be shown that the waqf 
estate at any point of time was in need 
of any loan from the Raja. Therefore, 
the attempt of the Raja to put a show 
of acquiring the land in the name of 
his young wife out of his personal money 
was.a very crude attempt to disguise the 
real source of that money. The con- 
current findings of the courts below that 
the expenses for the acquisition of -the 
lease were incurred from the waaf 
estate funds could not be prea 
assailed, 


22. The High Court has A E next 
to the question of payment of rent of 
the land to the lessor. The-plaintiff pro- 
duced six rent receipts. Exts. 13 and 14 
were of the year 1952 when disputes be- 
tween the parties had started, As re- 
gards four other receipts the High Court 
was inclined to believe the explanation 
of the defendant that the plaintiff had 
surreptitiously obtkined their possession. 
On the other hand, the defendant filed 
four rent receipts of the period when 
the Raja was alive. Since the lease had 
been taken in the name of the plaintiff, 
naturally all the receipts were in her 
name. The High Court has also refer- 
red to the satisfaction of a decree for 
rent obtained by the lessor in a suit in- 
stituted against the plaintiff as well as 
the defendant and has come to the con- 
clusion that the entire decretal amount, 
the expenses of the ‘auction sale and 
the costs were deposited in the Court out 
of the waqaf fund. 


23. Then comes the evidence regard~ 
ing the construction of the Kothi. ARN 
documents for obtaining permission from 
the Municipal Board and for electric 
connection ete. obviously stood in the 
name of the plaintiff as the lease was 
standing in her name. As in the High 
Court, so here, Mr. Phadke strongly 
relied upon those documents to show 
that the Kothi was constructed for and 
on behalf of the plaintiff; As already 
stated the stand in the High Court was 
that it was constructed with her money. 
Here it was a completely different stand, 
It was urged that the money came from 
the waqf fund but as and when the 
money was being spent by the Raja for 
the construction of the Kothi it amount- 
ed, in law, as payment of the money by 
the: Raja to his wife and the construction 
of the Kothi should thus be treated as 
having been made with her money.. We 
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shall scrutinize the correctness of this 
branch of the argument a bit later. Nu- 
merous documents are mentioned in the 
judgments. of the Trial Court as also of 
the High Court to show that every bit 
of expenditure in the construction of the 
Kothi came out of the waqaf fund under 
the direction of the Raja. We need not 
discuss these documents in any detail as 
the concurrent finding of the courts be- 
low could not be assailed in face of 
these documents and that led the ap- 
pellant to make a somersault here and 
to take an ingenious stand. These docu- 
ments are Ext. A-449 series; Ext. A-450 


series; Ext. A-452; Ext. A-453; Ext. 
A-455; Ext. A-458; Ext. A-460; Ext. 
A-463; Ext. A-486; Ext. A-491; Ext. 


A-493 series; Ext. A-495 and Ext. A-518. 
Ext. A-3 shows that Ramlal, a mason 
who had worked as a contractor in the 
construction of the Kothi instituted a 
suit for recovery of Rs. 2,917/10/-, the 
amount which was not paid during the 
lifetime of the Raja. The suit was in- 
stituted in the year 1941. It was decreed 
in 1942. Exts. A-36, A-43 and A-44 are 
the receipts in proof of the fact that 
eventually the decree was satisfied by 
the defendant on payment of money to 
Ramlal. Ext. A-45 is a similar receipt 
dated January 2, 1942 showing payment 
of Rs. 923/- by the defendant to Zafar- 
uddin in satisfaction of his decretal dues 
on account of the construction of the 
Kothi. The plaintiff’s claim of the pay- 
ment of Rs. 2,000/- to Ramlal wes too 
slippery to be accepted by the ourts 
below and it need not detain us either. 
The High Court has also relied upon tvo 
letters — Exts. A-28 and A-27 — written 
by the Raja to the supervisor of the 
building operations indicating that if the 
foundation of the Kothi was not laid 
within a certain time, loss would be cau- 
sed to the Riyasat namely the waqf 
estate. It may. be emphasised here that 
the countervailing fictitious entries got 
made by the Raja were very few and 
far between and the entire amount spent 
in the acquisition of the Kothi which was 
in the neighbourhood of Rs. 21,000/- 
(both for the land and the building) 
could not be shown to be the personal 
money of the Raja by this spurious 
method. A major portion of the total 
amount obviously, clearly, and admitted- 
ly too, had come from the waaqf fund. 
And that compelled the appellant to take 
an entirely new stand in this Court. 


24. We now proceed to deal with the 
new stand. It is necessary in that con- 
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nection to refer to some of the import- 
ant recitals in Ext. A-2 — the waqf 
deed. In the preamble of the document 
it is recited that the waqf is being 
created with some religious purposes and 
for the regular support and maintenance 
of the descendants of the waqif for all 
times to. come so that they may get their 
support from generation to generation. 
The ultimate object is for charitable pur- 
poses in the service of the God Fisaliilah. 
After referring to the Act of 1913 it is 
stated: “Hence the entire property 
given below having become Waaf-Alal- 
aulad in perpetuity, has become unin- 
heritable and non-transferable’. Each 
Mutawalli of his respective qurra was 
appointed “the principal manager with 
full and complete powers of entire waaf 
property.” From Cls. 7 and 13 of the 
waqf deed it was rightly pointed out on 
behalf of the appellant, and not disputed 
by the respondent either, that Rs. 6,000/- 
annually had to be spent by Mutawalli 
of qurra No. 1 for the religious purposes 
mentioned therein: This was the first 
obligation of the Mutawalli before he 
could apply the rest of the usufruct in 
the support and maintenance of the 
family beneficiaries. Then comes the 
most important clause in the waqf deed 
namely Cl. 18. The said clause as trans- 
lated and printed in the paper book runs 
as follows :-— 


“Syed Mahmood Hasan the Mutawalli, 
of the first lot is vested with the power; 
to fix stipends for his children and their 
descendants and for his wives during his 
lifetime whatsoever he pleases or to 
lay-down conditions by means of a re- 
gistered document or may get any writing 
kept reserved in the custody of the dis- 
trict judge, so that after him it be bind- 
ing upon every Mutawalli; such in case 
he might not get any writing registered 
or kept in the custody of the district 
judge of the district, then under such 
circumstances the twenty per cent (20%) 
of the income of the wagqf property 
having been set apart for the expendi-' 
ture of collection and realisation and 
right of the Mutawalliship and the 
amount of Rs. 6,000/- (Rupees six thou- 
sand) for meeting the expenditure of 
‘Azadari’ as detailed at para No. 7 above; 
the entire remaining balance will be 
distributed among the heirs of Mahmood 
Hasan according to their respective legal 


Share provided under Mohammadan 
Law.” 


” 


The High Court referring to this clause 
has said that the power given to the Raia 
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in Cl. 18 could be exercised by him 
during his lifetime in the fixation of 
the stipends but it was to come in ope- 
ration after his death, With the help 
of learned counsel for ‘both sides, we 
looked into the original Cl. 18 and found 
that there is some inaccuracy in the 
translation as made and printed in the 
paper book. . But substantially there is 
not much difference. Correctly .. appre- 
ciated, the meaning of the clause. is that 
Saiyed Mohammad Hasan, the Raja,. was 
given a special power and right to fix 
stipends for his children, wives and des- 
cendants either by a registered document 
and/or by a Gocument in writing kept 
in the custody of the District Judge: so 
that after him it may be. binding: ..on 
every subsequent Mutawalli. If he fail- 
ed to do so, then after setting apart 
20% of the gross income to meet the 
expenditure of collection and realisation 
and Rs. 6,000/- the charitable expendi- 
ture, mentioned in Cl, 7, the balance was 
to be distributed amongst the heirs of 
Saiyed Mohammad Hasan according to 
their respective. legal shates provided 
under the Mahomedan law. The bone of 
contention betvveen the parties: before us 
was that according to the appellant such 
a power of fixation of stipends for the 
Wives and children was given to the Raja 
even to be operative during his lifetime, 
while according to the respondent it was 
only to be effective after his death. We 
do not think it necessary to meticulously 
examine the terms of Cl. 18 and resolve 
this difference. We shall assume in 
favour of the respondent that, in terms, 
the power was given which was meant 
. to be operative after his death. But 
then, does it stand to reason that he had 
no such power during his lifetime? On 
a reasonable view of the matter, either 
by way of construction of Cl. 18, or as 
a necessary implication of it, we find no 
difficulty in assuming in favour of the 
appellant that the Raja was vested with 
the power to fix stipends for his. children 
and their descendants and for ‘his wives 
during his lifetime also. A question, 
however, arises — was this power com~ 
pletely: unfettered, unguided and not 
controlled by the general principles of 
Mahomedan law? Apart from the fact 
that in Cl. 27 of the waqf deed it Is 
specifically mentioned that any condition 


or phrase laid down in any of the paras 
of the waqaf deed was not meant to go 
against the Mahomedan law and was not 
to be of any effect, if it did so, it is 
difficult ‘to conclude that the Raja was 
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conferred an absolute power or discre- 
tion to fix any stipend for any benefi- 
ciary and no stipend for some beneficiary. 
Equality amongst all is a golden thread 
which runs throughout the Mahomedan 
law. It is -a chief trait of that law. We 
have already: pointed out from Tyabii’s 
book that each beneficiary was entitled 
to share the usufruct of the waqf pro- 
perty per capita. The power given to 
the Raja under Cl. 18 had to be reason- 
ably exercised within a reasonable limit 
of variation according to the exigencies 
and special needs of a particular bene- 
ficiary. He had no power to spend 
money quite disproportionately for the 
benefit of one beneficiary —- may she be 
his young wife or young daughter or be 
he a young son. -He had no power te 
spend money for acquisition of any im- 
movable property for a beneficiary. No 
income from the waaqf estate could be 
spent for acquisition of an immovable 
property, and particularly a big property 
with which we are concerned in this 
case, to benefit only one beneficiary 
ignoring the others who were about a 
dozen.. The money had to be spent 
equitably for -the support and mainten- 
ance of each and every beneficiary. Of 
course, the Raja had-the discretion - to 
spend. more money — say on the educa- 
tion of a particular beneficiary ff it was 
necessary to do so or for the treatment 
of an ailing one. There it would be 
preposterous to suggest that money had 
to be equally spent. It is, however, 
difficult to spell out from Cl, 18, as was 
argued by Mr. Phadke, that the Raja 
should be deemed to have fixed as sti- 
pends for the young lady all the numer- 
ous sums of money spent from time to 
time in the various items of the acqui- 
sition: of land or the construction of the 
Kothi.: Such a construction will not 
only militate against the tenets of the 
Mahomedan law as. quoted from Ameer 
Als book, but would be obviously 
against the spirit of Cl. 24 of the wanf 
deed itself. The said clause says :— 


“If any property will be purchased 
out of the funds of the State, it shall 
also be deemed to be property included | 
in and belonging to the waqf. It shall 
not become the private or personal pro- 
perty of anyone.” 


Taking. a permanent lease of the land 
and constructing a Kothi thereupon, t 
all intents and purposes, is a purchase 
of the property out of the funds of the 
estate. It will be a startling proposition 
cull out from 
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Cl, 18 of the waqf deed that a property 
acquired obviously and clearly out of the 
funds of the waqf estate in the name of 
one of the beneficiaries should be treat- 
ed as having been acquired for him or 
her in exercise of the power under 
Cl. 18, It should be remembered that 
apart ‘from the properties which ‘were 
mentioned in ‘the wagf deed and which 
had been tied and -made inalienable if 
any further property was to be acquired 
iri the eye of law, according to the con- 
cept of Mahomedan law, there was no 
legal entity available | in whose name the 
property coùld be acquired except the 
Mutawalli or- the beneficiary. Unlike 
Hindu law, no ‘property could be acquir- 
ed in the name of the God. Nor could it be 
-acquired in the name of any religious 
institution like the waat estate. Neces- 
sarily the property had to be ‘taken in 
the name of one of the living persons. 
Ordinarily and generally the acquisition 
of property out.of the waqf funds should 
have been made in the name of the Mu- 
tawalli. But it did not cease ta be a 
wagi property merely because it was 
acquired in the name of one of the 
beneficiaries, “We are ‘emphasizing this 
aspect of the matter at this stage to 
point out that. the’ law relating to'be- 
nami transactions, strictly speaking, 
cannot be applied in all its aspects to a 
transaction of the kind we are concern- 
ed with: in this case. We, however, 
hasten to add that even if applied; there 
will be no escape from the position that 
the real owner of the property was the 
Raja in his capacity as Mutawalli and 
the plaintiff was a mere benamidar. The 
property in reality, therefore, belongs 
to: the waqf estate as concurrently and 
rightly held. by: the two courts: ‘below. 


25. It is a very novel and - ‘ingenious 
stand which was taken in this Court to 
say that all money spent from time to 
time in acquiring the land .and con- 
{structing the Kothi was payment::by the 
Raja as Mutawalli to his wife and there- 


fore the property must be-held to have - 


been acquired by the lady herself out 
of her own personal. fund.. At no stage 


_jof this litigation except in this Court 


such a case was made out in pleading 
or evidence or in argument;: The defen- 
dant was never asked to meet such a 
ease. Parties went to trial and evid- 
‘lence was adduced upon the footing that 
the plaintiff . claimed -that -out of the 
money given to her by the Raja és pin- 


. money: or -on the occasions of -festivals 


- jor otherwise she had saved a:lot and 


ther, 
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out of those savings she had spent the 
money in acquiring the property. The 
defendant asserted and proved that the 
case of the plaintiff was untrue and that 
all the :money came from the waqf fund 
directly to meet the cost.of the acquisi- 
tion of the. property. In such a situa- 
tion it is difficult to accept the argument 
put forward by Mr. Phadke that plead- 
ings should not be construed too strictly, 
He relied upon three authorities of this 
Court in support.of this argument name- 
ly, Srinivas Ram Kumar v. Mahabir 
Prasad, 1951: SCR 277: (AIR 1951 SC 
477); Nagubai Ammal v. B. Shama Rao, 
1956. SCR 451: (AIR 1956 SC 593) and 
Kunju Kesavan v, M. M. Philip, (1964) 
3 SCR 634: (AIR 1964 SC 164). Let us 
see whether any of them helps the ap- 
pellant in advancing her case any fur- 
ther. . In the case: of Srinivas Ram Ku- 
mar (supra) the suit for specific perform- 
ance of the contract failed. The- defen- 
dant: had admitted the receipt of 
Rs. 30,000/-, In that event, it was held. 
that a decree could be passed in favour 
of the plaintiff for the recovery of 
Rs. 30,000/- and interest remaining due 
under the agreement of loan’ pleaded by 
the defendant, even though the - plaintiff 
had not set up such a case and it was 
€ven inconsistent with the allegations in 
the plaint. The Trial Court had passed 
a decree for the sum of Rs, 30,000/-, 
The High Court upturned it. In: that 
connection, while delivering the judg- 
ment of the ae it was observed by 
Mukherjea J, . he then was, at 
page.: 282 (of. SCR): (at PP. - 07000 of 
AIR) ==. 


“The auestton: however, arises whe« 
in the absence of any such alter- 
native case in the plaint it is open to 
the court to give him relief on -that 
basis. -The rule undoubtedly. äs that the 
court cannot grant. relief to the plaintiff 
on a case for which. there was no founda- 
tion in the pleadings: and -which the 
other, side .was- -not -called upon or had 
an opportunity: to meet. : But when the 
alternative case, which- the .- plaintiff 
could have made, was not only admit- 
ted by the defendant in his written 
statement but was expressly put forward 
aS an answer to the claim. which the 
plaintiff made in the suit, there would 
be -nothing improper in giving the plain- 
tiff a decree upon the case which the 
defendant himself makes, ” 


In the instant case, eee is no question 
of. giving any alternative relief to the 
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plaintiff. The relief asked for is one 
and the.same. The plaintiff claimed that 
she had acquired the property with her 
personal funds. The defendant success- 
fully combated this case. He had not 
said anything on the basis of which any 
alternative relief could be given to the 
plaintiff. The facts. of the case of Nagu- 
bai Ammal (supra) would clearly show 
that the decision of this Court does not 
help the appellant at all. The respon- 
dent did not specifically raise the ques- 
tion of lis pendens in his pleading nor 
was an issue framed on the point, but 
he raised the question at the very com- 
mencement of the trial in his deposi- 
tion, proved’ relevant documents which 
were admitted into evidence without any 
objection from the appellants who 
filed their own documents, cross- 
examined the ` respondent and in- 
vited the court to hold that the 
suit for maintenance and a charge and 
the connected proceedings evidenced. by 
. these documents were collusive in order 
to. avoid the operation of S. 52 of the 
Transfer of Property Act. The matter 
was decided with reference to S. 52. In 
such a situation it was held by this Court 
that the decisions of the courts: below 
were correct and in the facts. and cir- 
cumstances of the case the omission of 
the respondent to specifically raise the 
question of lis pendens‘ in his pleading 
did not take the appellants by surprise. 
It. was-a mere irregularity which result- 
ed in. no prejudice to the appellants. In 
the instant case nobody at any stage of 
. the litigation. before the- appeal came up 
to this Court had taken any stand: or 
said a word anywhere that money spent 
in acquisition. of the: property was the 
personal money of the. plaintiff because 
as and when the sums were spent they 
went on becoming her . personal money. 
The evidence adduced and the stand 
taken in arguments were wholly differ- 
ent. No party had said anything on the 
lines of the case made out in this ‘Court. 
Similar is-the position in regard to the 
decision of: this Court .in. the case of 
Kunju Kesavan. At. page 648 (of SCR): 
(at p. 169 of AIR) Hidayatullah, J., as 
he then was, has stated :— 


“The parties went to trial fully under- 
standing the eentral fact whether the 
succession as laid. down in the Ezhava 


Act applied to Bhagavathi Valli or not. 
The absence of an issue, therefore, did 
not, lead to a mis-trial sufficient to vitiate 
the - decision.” 3 
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It was further added that the plea was 
hardly necessary in view of the: plea 
made by the plaintiff in the replication. 


26. Mr. Lal Narayan Sinha placed 
reliance upon the decision of this Court i 
in Meenakshi Mills, Madurai v. The 
Commissioner of Income-tax, - Madras, 
1956 SCR 691: (AIR 1957 SC 49), in sup- 
port of his submission that the question 
of benami is essentially a question of 
fact and this Court would not ordinarily 
and generally review the concurrent 
findings of the courts below in that re- 
gard. Mr. Phadke submitted that his 
case was covered by some exceptions 
carved out in the decision of the Fede- 
ral Court in Gangadara Ayyar v. Subra- 
mania Sastrigal, AIR 1949 FC 88. In 
our opinion it is not necessary to decide 
as to on which side of the dividing line 
this case falls in the light of the prin- 
ciples enunciated in the case aforemen- 
tioned. Truly speaking, the concurrent 
findings of the courts below on the pri- 
mary facts could not be seriously chal- 
lenged. They are obviously correct.. But 
a new stand was taken on the basis of 
Cl. 18 of the waqaf deed which we have 
already discussed and rejected. 


27. Mr. Phadke heavily relied upon 
Cl. 19 of the Will dated 17-6-1938 — 
Ext. 15 — executed by the Raja fixing 
various amounts of stipends to be paid 
to the beneficiaries after his death. He 
had. executed two other Wills prior to 
this Will. In an earlier litigation, a 
question had arisen as. to which Will 
would prevail —.the first one or the 
last one. The amount fixed for the plain- 
tiff in the last Will was much higher 
than the amount fixed for her in the first 
Will. . In an earlier judgment dated: 
3-9-1949, Ext. 3, which was a judg- 
ment inter-partes it was held that the 
amount fixed in the first Will would 
prevail. Clause 18 of the waqaf deed was 
also interpreted in. a particular manner, 
Mr. Lal Narayan Sinha endeavoured to 
use this judgment operating as res 
judicata in regard to some of the ques- 
tions falling for decision in this litiga- 
tion. We do not propose to make usa. 
of that judgment in that form. Nor do 
we propose to express any final opinion 
as to which amount of stipend was 
effective — the first one or the last one: 
We shall assume in favour of the plaine © 
tiff that the amount. fixed by the last 
Will was effective and binding on the 
subsequent Mutawalli. We are, however, 
concerned to read Cl. 19 of the last ‘Will 
which runs as follows:— . 
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“My wife Siddique Fatima has got. a 
kothi known as (main?) Shagird Pesha 
in mauza Doodhpur (paper - torn) by 
taking on perpetual’ lease. I or the State 
has no concern with the same. It has 
been constructed by. her with her own 
funds. All the articles lying. there: be- 
long to her and have been purchased by 
her from her own money. I have cer- 
tainly given some articles to her which 
belonged to me personally. In short all 
the articles, of whatever sort they may 
be are her property and nobody has got 
any right in respect thereof because the 
State or anyone else has got no con- 
cern or right in respect thereof. Hence 
she (?) has got the right.to dispose the 
same off or to make a waaf of the same. 
She may give it to any of my son, who 
renders obedience and service to her or 
may give the same to any of my grand- 
sons. My other heirs shall have no right 
in respect thereof. If anybody brings 
any claim, in order. to harass her, the 
same shall be false.” 


Let us see whether this clause e 
the case of the appellant any further. 
On -a close scrutiny, it would be found 
that it directly demolishes her stand 
taken in ‘this Court. The recital by the 
Raja in Cl. 19 is that his wife had taken 
the perpetual lease and constructed ‘the 
kothi with her own funds. All the 
articles lying there have been purchased 
by . her from, her own money. He had 
certainly given some. articles to her 
which belonged to him . personally. 
There js no recital that the Raja had 
constructed ‘the kothi for the plaintiff 
out of his own funds nor was there a 
recital that he had constructed the kothi 
by. taking the money from the waaf 
estate and treating it as payment of 
stipends to her as and when the sums 
of money were. paid. By no stretch of 
law. such a recital could create a titlé 
in favour of the plaintiff and finish the 
right of the waqf to the property. The 
recital was demonstrably. false and could 
not bind the subsequent Mutawalli. If 
the property became the acquired pro- 
perty of the waqf a Mutawalli, as the 
Raja was, by his mere. declaration con- 
tained in Cl. 19 of the Will could not 
make it a property of the lady. The 
recital of: fact could be pressed into ser- 
vice only to- lend additional. support to 
the plaintiffs. case if- she would have 
stuck to that case and proved it. by 
evidence aliunde. 


28. The 
upon ` ‘the 


“‘eounsel: relied 
circumstances - to 


appellant's 
various 
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advance her case in this Court — the 
foremost of them is based upon Cl. 18 
of the waqf deed, which we have al- 
ready dealt. with. It.was next contended 
that the real question was that the pro- 
perty was of waqf-alal-aulad. of which 
the main object was the maintenance 
and support of the members of the set- 
tlor’s family and to tie up the corpus 
of the property in perpetuity so as to 
make it inalienable. The Raja, however, 
according to the submission was left 
free during his lifetime to make dis- 
bursement of the income in any man- 
ner he chose and liked. Acquiring a 
property with the waqaf fund was the 
fulfilment of the object of the waqf. It 
was a part of making a provision for 
the maintenance and support of the wife 
of the Mutawalli. It was an integral 
part of the object of the waqf and was 
not in breach of the trust. We are not 
impressed with this argument and have, 
already dealt with it in the earlier por- 
tion of this judgment. . True it is that 
the property was not: acquired by the 
sale of the: corpus of any of the waaf 
property but even acquisition of an im- 
movable property directly with the waaf 
fund was.an accretion to the waqf pro- 
perty. The Raja had no power while 
administering the waqf to acquire a pro- 
perty for a particular beneficiary by 
way of maintenance and support of such 
a beneficiary. As indicated earlier, a 
Mutawalli of a waqf although not a 
trustee in the true sense of the term is 
still bound by the various obligations of 
a trustee.. He like a trustee or a per- 
son standing in a fiduciary capacity, can- 
not advance his own interests or the 
interests of his close relations by virtue 
of ‘the -position held by him. The use 
of the funds of the waqf for acquisition 
of a property by a Mutawalli in the 
Name of his wife would’ ‘amount to a 
breach of trust and the property so ac- 
quired would be treated as waqf pro- 
perty. In‘ the-‘tenth edition of the Law 
of ‘Trusts by Keeton and Sheridan it has 
been - pointed * out at ‘page 329, Chap- 
ter IV: me 


“The general’ rule that a trustee must 
not take heed of one beneficiary to the 
detriment of others has already ‘been 
discussed,- -But in another way, the rule 
implies that although a trustee may be 
the servant. of all the beneficiaries, he 
is. not the servant of any -one of them, 
but an arbitrator, -who must : hold the 
scales- evenly.” - 
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The position of the Mutawalli under the 
Mahomedan law is in no way different 
and all the beneficiaries are entitled to 
benefit equally, of course, subject to. the 
special power conferred on the Muta- 
walli as the one provided .is Cl. 18 of 
the waqf deed and to. the extent and 
in the manner interpreted by us above. 


29. Exhibit A-22 — an account of 
daily expenses incurred in the construc- 
tion of the Kothi — was attacked as a 
spurious document. We do not attach 
much importance to Ext. A-22 in face 
of the other pieces of evidence to indi< 
cate that the expenses were all met 
from the wagf fund. It is not necessary 
to lay any stress on Ext. A-22. Our 
attention was Grawn to some statements 
made in the testimony of the defendant 
himself who was examined as D. W. 2 
and D. W. 1 — the brother of the Raja. 
It may be mentioned here that Hamid 
Hasan — brother of the defendant — was 
examined as P. W. 3. The plaintiff had 
examined ‘herself in the house in which 
P. W. 3 was living and in his presence. 
Without discussing in any detail a few 
lines here or a few lines there in their 
evidence, suffice it to say that their evid- 
ence could not and did not establish the 
plaintiff's case as made out: in the courts 
below nor did they lend any support to 
the new case made out here. We, there- 
fore, do not think it necessary to en- 
cumber this judgment by a detailed dis- 
cussion of the evidence because it has 
all been dealt with in full ‘by the Trial 
Court and to a large extent by the High 
Court also. 


30. We now proceed to consider the 
law of benami prevalent in India and 
especially im regard to acquisition of a 
property by the husband in the name a 
the wife. We.would also in this con- 
nection be discussing whether the doc- 
trine of advancement is applicable ir 
India or any principle analogous to that 
can be pressed into service on behalf of 
the appellant as was sought to be done 
by her learned counsel. Along with the 
discussion of the points aforesaid, we 
shall be adverting to the appellant’s 
argument of burden of proof .being on 
the person to prove that a transaction 
which is apparent on the face of the 
document of title is not a real one bui 
a benami deal. In conclusion, we shall 
show that neither the Trial .Court noz 
the High Court has deviated from the 
application of the well-settled principles 
in this regard; although at places. tha 
Trial Court .seems to have . apparently. 
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thrown the onus.on the plaintiff, But 
as a matter of fact neither of the two 
courts below has committed any error 
in the application of the real principle. 


31. In Gopeekrist Gosain v. Gunga- 
persaud Gosain, (1854) 6 Moo Ind App 
53 (PC), it was pointed out as early as 
1854, at page 72 :— 

“It is very much the habit in India 

to make purchases in the names of 
others, and, from whatever cause or 
causes the practice may have arisen, it 
has existed for a series of years, and 
these transactions are known as “Be~< 
namee transactions,” ” 
Lord Justice Knight Bruce proceeds to 
observe further at pages 74-75 that if 
the money for acquisition of property 
has been provided by a person other 
than the individual in whose name the 
purchase was effected and if such a per- 
son was a stranger or a distant relative 
of the person providing the money, “he 
would have been prima facie a‘ trustee.” 
It was observed further that even when 
the purchaser was the son of the real 
purchaser the English doctrine of ad- 
vancement was not applicable in India. 
This case was followed by the Board in 
Bilas Kunwar v. Desraj Ranjit Singh, 
42 Ind App 202: (AIR 1915 PC 96), Sir 
George Farwell has said at page 205 (of 
Ind App): (at p. 97 of AIR) :— 


“The exception in our law by way of 
advancement in favour of wife or child 
does not apply in India: Gopeekrist v. 
Gungapersaud: (1854) 6 Moo Ind App 53 
(PC) but the relationship is a circumstance 
which is taken into consideration in 
India in determining whether the trans- 
action is benami or not. ‘The general 
rule in India in the absence of all other 
relevant circumstances is thus stated by 
Lord Campbell in Dhurm Das Pandey v, 
Mussumat Sharma ` Soondari  Bibiah, 
(1843) 3 Moo Ind App 229 (PC): ‘The 
criterion in these cases in India is to con- 
sider from what source the money comes 
with which the purchase money is 
paid”. ? 

Lord Aias reiterated the same view 
in Kerwick v, Kerwick, 47 Ind App 275 - - 
at page 278: (AIR 1921 PC 56 at p. on 
in these terms: ` 


“In such a case there is, under the 
general law in India, no presumption of 
an intended advancement as there is in 
England.” 


- $2. It. will be useful to quote. a few 
lines. from the judgment of the Judicial 
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Committee of the Privy Council deliver- 


ed by Sir John Edge in the case of 
Sura Lakshmiah - Chetty- v.. Kothanda- 
rama Pillai, 52 Ind App 286: (AIR 1925 
PC 181). The lines occurring at page 289 
(of Ind App): (at -182 of AIR) run thuss 


“There can be no doubt now that a 
purchase in India by a native of India 
of property in India in the name of his 
wife -unexplained by other: proved or 
admitted facts is to be regarded as a 
benamj transaction, by which the bene- 
ficial interest in the property is in the 
husband, although the ostensible title is 
in the wife, The rule of' the law of 
England that such a purchase by a hus- 
band in England is to be assumed to be 
a purchase for the advancement of the 
wife does not apply in India.” 

In the well-known: treatise of the Law 
of. Trusts referred to above the learned 
author says at page 173:— 

“The best example of a trust implied 
by law is where property is purchased 
by A in the name of B; that is to say, 
A supplies the ‘purchase-money, and B 
takes the conveyance. Here; in the ab- 
sence of any explanatory facts, such as 
an intention to give the property to B, 
equity presumes that A intended B to 
hold the property in trust for him.” ` 
It may here be made clear that ‘much 
could be said in favour of the appellant 
if the Raja would have acquired ` the 
property with his own money intending 
to- acquire it- for her. But such an in- 
tention was of mo avail to the` appellant 
when: the money for the acquisition of 
the: property came from the -coffers of 
the waaqf estate over which the Raja had 
no unbridled or. uncontrolled “power of 
ownership. He ‘was himself. in the posi- 
tion of a trustee owing -a duty and obli- 
gations to the beneficiaries. He had no 
_ free volition in the matter to spend and 
invest the trust fund in any ‘manner he 
liked and for showing undue advantage 
to his wife. 


33. At one stage of the arramat Mr. 
Phadke felt persuaded to place reliance 
upon the decision of Yorke. and Agar- 
wal, JJ. in Mt. Sardar Jahan v. Mt. Afzal 
' Begam, AIR 1941 Oudh 288. At page 291, 
column 1 the observation seems to have 
been made per in:curium to the effect’:— 
“As regards this question of pleading; 
ft does not appear to’ us that there was 
anything to prevent ‘the’ plaintiff © from 


falling back on the’ plea of advancement 


in case she was unable to satisfy _the 
court that. the moneys - , expended: were 
her own,”: ™ 
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Yorke, J. realised the inaccuracy of the 
above proposition and said so in Mt. Sid- 
diqa Begam v. Abdul Jabbar Khan, AIR 
1942 All 308 and then ee at 
page 312 column 1 thus :— ` 

“In point of fact it has been. laid dowa 
by their Lordships in earlier cases that 
the burden of proof that a transfer jis 
benami does lie in the first instance upon 
the person asserting it to be so, but that 
burden is discharged upon the said per- 
son showing that the purcina money 
was provided by him,” 


34. In the case of Gangadara Ayyar 
(AIR 1949 FC 88) (supra) Mahajan J., 
enunciated the law pithily, if we may 
say so with respect, in paragraph ` = at 
page 92 :-— 

“It is settled law that the onus of 

establishing that a transaction is benami 
is on the plaintiff and it must be strictly 
made. out. The ‘decision of the Court 
cannot rest on mere suspicion, but must 
rest on legal grounds and legal - testi- 
mony. In the absence of evidence, the 
apparent title must prevail. It is also 
well -established that in’ a case where it 
is asserted that an assignment’ in the 
name of one person is in reality for the 
benefit of another, the: real’ test is the 
source whence the consideration ‘came 
and that when it is not possible to obtain 
evidence which conclusively establishes 
or rebuts ‘the allegation, the case must 
be dealt with on reasonable probabilities 
and legal inferences- arising from proved 
or admitted facts,” `- 
While. dealing with the question: of burden 
of proof, óne ‘must remember ‘a ‘very 
salutary principle reiterated ‘by this 
Court in Kalwa Devadattam v. The 
Union of India, {1964) 3 SCR 191 at 
p. 205 : (AIR 1964 SC 880, at p. 885). Says 
the learned Judge :—. l 

“The: question of onus. probandi is 
certainly important in the early stages of 
a case. It may also assume importance 
where no evidence at all'is led on the 
question in dispute by. either side; in 
such .a contingency the party on whom 
the onus lies to prove a certain fact must 
fai. Where however evidence has been 
led by .the> contesting. parties on the 
question -in.-issue, abstract considerations 
of onus are out of’ place: truth or other- 
wise of the. case -must always be- ad- 
judged .on the: evidence. ied: ‘by. the por: 
ties.” 

Shinghal J. ' feceñtly followed this dickies 
in -the case of Union of India ` V. ‘Moksh . 
Builders and Financiers Ltd.. (1977) 1SCR 
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967 at page 973 : 
page 413). | 

35. Mr. Phadke heavily relied upon 
the decisions af this Court in Kanaka- 
rathanammal v. V. S. Loganatha Mudaliar, 
(1964) 6 SCR 1: (AIR 1965 SC 271); 
Jaydayal Poddar v. Mst. Bibi Hazra, 
(1974) 2 SCR 90 : (AIR 1974 SC 171) and 
Krishnanand v. The State of Madhya 
Pradesh, (1977) 1 SCC 816 : (AIR 1977 
SC 796). A question of some fine dis- 
tinction arose in Kanakarathanammal’s 
case. The question was whether the pro- 
perty purchased in the name of the wife 
by the money given to her by the hus- 
band was a property gifted to her under 
S. 10 (2). (b) of the Mysore Hindu Law 
Women’s Righis Act, 1933 or was it a 
property which fell under Cl. (d) of 
S. .10 (2). If it was a property gifted by 
the husband to the wife, then the appel- 
lant’s contention was right and it Þe- 
came a property gifted under Sec. 10 
(2) (b). If, on the other hand, it was a 
property purchased with the money gift- 
ed by the husband to the wife, then it 
would not be so. According to the find- 
ing of the courts below, the whole of the 
consideration was paid by the appellant’s 
father and not by her mother. The 
majority view expressed by Gajendra- 
gadkar, J., as he then was, at p. 9 of the 
report (of 1964-6 SCR): (at p. 275 of 
AIR 1965 SC) is:— 

“We have carefully considered the 
‘arguments thus presented to us by the 
respective parties and we are satisfied 
that it would be straining the language 
of S. 10 (2) (b) to hold that the property 
purchased in the name of the wife with 
the money gifted to her by her husband 
should be taken to amount to a property 
gifted under S. 10 (2) (b).” 


It would thus be seen that indisputably 
in that case the property was of the wife. 
The only dispute was whether the pro- 
perty itself was acquired as a gift from 
her husband or it was acquired with the 
money gifted to her by the husband. In 
our opinion, therefore, this case is of no 
help to the appellant in this appeal. In 
_ Jaydayal Poddar’s case (supra) one of us 
(Sarkaria J.) while delivering the judg- 
ment on behalf of the Court was deal- 
ing with a- case where the question was 
whether the property purchased: by 
Abdul Karim in the name of his wife 
Mst. Hakimunnissa was a benami pur- 
chase in the name of the latter. The 
trial Court held that she was a benami- 
dar. The High Court reversed the deci- 
-sion ‘and held that the plaintiffs had faile 


(AIR 1977 SC- 409 at. 
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ed to show that Mst. Hakimunnissa in 

whose name the -sale-deed stood, was 

only a benamidar and not the real pur- 

chaser, While affirming the view of the 

High Court, it was -aptly said at pp. 91-92 

Ws 1974-2 SCR) : (at p. 172 of AIR 1974 
C) :— 


“It is well settled that the burden of 


proving that a particular sale is benami 


and the apparent purchaser is not the 
real owner, always rests on the person 
asserting it to be so. This burden has 
to be strictly discharged by .adducing 
legal evidence of a definite character 
which would either directly prove the 
fact of Benami or establish circumstances 
unerringly and reasonably raising an 
inference of that fact.. The essence of a 
benami is the intention of the party or 
parties concerned; and not unoften such 
intention is shrouded in a thick veil which 
cannot be easily pierced through. But 
such difficulties do not relieve the per- 
son asserting the transaction to be 
benami of any part of the serious onus 
that rests on him; nor justify the accept- 
ance of mere conjectures or surmises, as 
a substitute for proof. The reason is that 
a deed is a solemn document prepared 
and executed after considerable delibe- 
ration and the person expressly shown 
as the purchaser or transferee in the 
deed, starts with the initial presumption 
in his favour that the apparent state of- 
affairs is the: real state of affairs. Though 
the question,. whether a particular sale is 
Benami or not, is largely one of fact, 
and for determining this question, no 
absolute formulae or acid tests, uniformly 
applicable in all situations, can be laid 
down; yet in weighing the probabilities 
and for gathering the relevant indicia, 
the courts are usually guided by these 
circumstances: (1) the source from which 
the purchase money came; (2) the nature 
and possession of the property, after the 
purchase; (3) motive, if any, for giving 
the transaction a benami colour; (4) the 
position of the parties and the relation- 
ship, if any between the claimant and 
the alleged benamidar; (5) the custody of 
the title-deeds after the sale. and (6) the | 
conduct of the parties concerned in deal- 
ing with the property after the sale. 


The above indicia are not exhaustive | 
and their efficacy varies according- to the 
facts of each case. Nevertheless No. 1, 
viz. the source whence the purchase 
money came, is by far the most important 
test for determining whether the sale 
standing in the name of one person is in 


i reality for the benefit of another,” 


“ 
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36. Apart from the fact that in - the 
present appeal we are not concerned 
with a simple case of purchase of the 
property by the husband in the name of 
the wife with his own money, the pur- 
chase being with the waqf money, even 
applying the principles extracted above 
it would be noticed that the concurrent 
findings of the courts below that the ap- 
pellant was benamidar on behalf of the 
waaf does not suffer from any infirmity 
to justify our interference with the said 
finding. The burden has ‘been strictly 
discharged by the respondent so much 
so that the finding as recorded could not 
be assailed. It was merely attempted to 
be availed of to support a new case in 
this Court. It should be remembered 
that ‘by far the most important test for 
determining whether the sale standing in 
the name of one person is in reality for 
the benefit of another’ — namely the 
source whence the purchase money came 
has ‘been established beyond. doubt. 
The nature and possession of the pro- 
perty after the acquisition was such that 
it did not lead to the conclusion that it 
was not a wakf property and was a pro- 
perty in exclusive possession of the ap- 
pellant through her tenants including 
the respondent. The motive to acquire 
the property in the name of the wife is 
clearly spoken of by D. W. 1 — brother 
of the Raja when he said at page 37 of 
the paper book :— “Raja Sahib was also 
present .at the time of the execu- 
ion of the lease. At that time -there 
was no debt against him. On being ask- 
ed by me he said that the plaintiff used 
to trouble him and that in order to please 
her he was getting a fictitious lease ex- 
ecuted in her favour.” It was argued 
for the- appellant. that the Raja wanted 
to make a provision for his young wife 
to protect her interest from being tram- 
= with by her step sons and daugh- 
ers. 
defendant was not pulling on well with 
the Raja after he had married the plain- 
tiff, according to her own case pleaded 
in the plaint she was pulling on well 
with the defendant up to the year 1950 
and the relations between them got 
strained when her daughter was married 
to Saiyed Mohammed Raza Ali Khan. 
The position of the parties, namely, the 
Raja and the plaintiff, was such that one 


could be inclined to believe that in ail 
probability the Raja could provide funds 
for acquisition of the. property not only 
jin the name of his wife but for her and 
her alone provided. the funds exnendad 


This is not correct. Although the- 
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were his personal funds. But no such}, 
inference is possible on the unmistakable 
position of this case that the funds came 
from the coffer of the waqaf estate. The 
custody. of the title-deed and other 
papers, except a few, were not with the 
plaintiff. But on the facts of this case 
one cannot attach much importance to 
this circumstance either way. The con- 
duct of the parties concerned in dealing 
with the property after acquisition also 
goes in favour of the defendant and 
against the plaintiff. It could not be 
shown that the plaintiff had realised rent 
from the other tenants who had been 
there in the Kothi before 1947. Nor was 
there anything to show that the defen- 
dant himself was inducted as a tenant in 
the Kothi by the plaintiff. We, there- 
fore, hold that even on the application 
of the salutary principles of law enun- 
ciated in Jaydayal Poddar’s case the ap- 
pellant cannot succeed. This case was 
merely followed in Krishnanand’s case 
by Bhagwati J. 


37. We may again emphasize that in 
a case of this nature, all the aspects of 
the benami law including the question of 
burden of proof cannot justifiably be ap- 
plied fully. Once it is found, as it has 
been consistently found, that the property 
was acquired with the money of the 
waaqf, a presumption would arise that the 
property is.a waaqf property irrespective 
of the fact as to in whose name it was 
acquired. The Mutawalli by transgres- 
sing the limits of his power and showing 
undue favour-to one of the beneficiaries 
in disregard to a large number of other 
beneficiaries could not be and should not 
be permitted to gain advantage by this 
method for one beneficiary which in 
substance would be gaining advantage 
for himself. In such a situation it will 
not be unreasonable to say rather it 
would be quite legitimate to infer, that 
it was for the plaintiff to establish that 
the property acquired was her personal 
property and not the property of the 
waqaf. Is it possible to decree her ap- 
peal in face of her three varying stands 
in the three courts? They are (1) in the 
trial Court — case of acquisition of pro- 
perty with her personal money; (2) in 
the High Court — acquisition of pro- 
perty with the personal money of her 
husband and (3) in this Court — the waaf 
fund invested from time to time became 
her personal money and enabled her to 
acquire the property. 


38. For the reasons stated lanes we 
dismiss the appeal, but with this direc- 
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tion that the parties will bear ee own 
costs throughout: - 


39. “Before we part with this case, we 
would like to put on record that a sug- 
gestion was thrown from the Court ‘to 
the parties’ to arrive at some kind of 
lawful settlement which may not go 
against the terms of the waqf deed or 
the Mahomedan law in relation to waaf, 
Pursuant to the said suggestion, an offer 


was made on behalf of the substituted | 


respondents to pay a sum of Rs. 30,000/- 
to the appellant within a period of ‘one 
year. This was on the footing, as sug- 
gested by the Court, as if the lease~hold 
in the land upon which the Kothi stands 
was the’ property of the appellant, but 
the Kothi was of the waqf. Unfortunately 
this offer was not accepted by the ap~ 
pellant. Still we hope and trust that 
the respondents will honour their’ unilate- 
ral offer and pay the sum of Rs. 30,000/- 
to the appellant within a period of one 
year from ‘today, preferably in 4 three- 
monthly equal instalments of “Rs. 7,500/- 
each.. The amount so paid, would .be 
over and above the duty. and the obliga- 
tion which is there under the waqf on 
the present Mutawalli out of the sub- 
stituted respondents, We have tried ta 
take a compassionate view for the appel- 
lant to the extent to which we thought 
we could. justifiably go .We have re- 
lieved her of costs in all the three courts: 
We believe that the respondents will not 
belie. our hopes merely. because an ex- 
ecutable decree- in respect of the sum of 
Rs. 30,000/--in absence of the acceptance 
of the offer by the. appellant cannot be 
cies 

Appeal a missed. 
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authority — Determination of — Com- 
petent authority putting his initials on 
draft of termination order — Validity. 
(Industrial: Disputes Act (1947), S. 15). 


Where the draft of the termination 
order of an employee of B.E.S.T. was 
approved by the General Manager who 
was the competent authority to re- 
move the concerned employee from 
service and in token thereof put his in- 
itials on the draft, the mere fact that 
the order’ was communicated by the 
Executive Assistant of the B. E. S. T. 
could not . invalidate ‘the. ‘order. Nor 
could it be objected merely because 
only initials were put and not full 
signature by the General Manager, 
Whether’ a written document or order 
bears full signatures or only initials 
of the. competent . authority does not, 
in` our, judgment, make any significant 
difference nor does. the affixation of 
signature. by . initials on a document. OF. 
order detract from its authenticity un~ 
less the law or the rule specifically re- 
quires full , signature to be affixed 
thereto to make it authentic, 

(Para 6) 

Anno: AIR. Manual (3rd Edn.), I. D, 
Act, S. 15 N. 3 (Œ). 


(B). Bombay Industrial Relations Act 
(11 of 1947), S. 78 — Termination of 
service — Whether simpliciter or by 
way of punishment — Facts and cir- 
cumstances of the case and not form 
of the order. is decisive, (Industrial 
Disputes Act (1947), S. 15). 

Where an employer is entitled under 
the Standing Orders to remove its em- 
ployee from service by giving notice as 
well as -by way of punishment for 
misconduct after holding : domestice en- 
quiry, the question “whèther a particu- 
lar order terminating ‘the service of an 
employee 'is by way of punishment or 
not has-to be determined on the facts 
and circumstances- of each case ‘and the 
form of the order is not "decisive of 
the matter:: The two powers’ are dis- 
tinct and independent and*as far as 
possible, neither should ‘be construed 
so. as. to’ emasculate the other or to 
render it ‘ineffective. : (Para 7) 


Anno: AIR- Manual’ (3rd Edn.) 1, ik 
Act, S. 15 N. 3 -(&). 


(©) Bombay | Industrial Relations Act 
(11 of 1947), S. 78 — Standing Orders 
of B.E.S.7., Nos. 26,21 and 23 _ 
Termination. of B. E. S. T. employee 
for unsatisfactory: record: of service — 
Held, termination. simpliciter and. net, 
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by way of punishment .— Covered vy 
Standing Order: No.: 26 — Spl., C. A. 
No. 614 of 1972 .D/-. 5-7-1977 (Born), 
Reversed. (Industrial Disputes Act 
(1947), S. 15). 


. When the service of an employee is 
terminated simpliciter © under Standing 
Order 26, the reason for such termirna- 
tion has to be. given to the employee 
‘and this provision has been made in 
the Standing Order with a‘ view to en- 
suring that the management does rot 
act in an arbitrary manner. The mara- 
gement is reqiiired' to articulate ‘tae 
reason which “operated on its mind in 
terminating the service- of the empl 3- 
yee. But merely because the ‘reason 
for terminating the ‘service of the em- 
ployee is required to be given and the 
reason must obviously not: be arbitrary, 
capricious or irrelevant — it would 
not necessarily in every case make the 
order of termination ‘pimitive in char- 
acter so as to require compliance’ with 
the requirement or Cl. (2) of ‘Standing 
Order 21 read with Standing Order - 23, 
Otherwise, the power ‘of termination Jf 
Service of an employee under -Stand- 
ing - Order 26- would be. rendered 
meaningless ‘and futile, for in no case 
it would be possible to exercise it, 


An employee of 'B: ` E, `S. T. was 
terminated on ground | ‘of unsatisfactory 
record of service and no Miscondu af 
was alleged against her nor was any 
misconduct made the foundation for 
passing the order of termination, The 
order was not passed by way of 
punishing her for any misconduct. The 
view that her service was not satisfac- 
tory was ,based on past ‘incidents set 
out in the record but for each of these 
incidents punishment in one form’ or 
another ` had already ‘been meted’ out 
to her and it” was ‘not by (way of 
punishment for’ any of. these’ incidenss, 
but. because as gathered from these in- 
cidents, her record of service was un- 
satisfactory. that. her service’ ‘was te- 
minated by the managenient under 
Standing Order. a 

‘Held, the order ` of termination could 
not. be regarded as punitive in char- 
acter sọ: as to- invite the, _ applicability 
of Cl. (2) of Standing © Order 21 recd 
with Standing Order 23.. '" (Para 7) 


Held further . that, ‘even if the termi- 
nation order was" puntitive the order 
could not be ‘struck down -as the 
management had. availed of the. oppar- 
tunity. open..to..it before. the. Labour 


Bombay Muniepality v. E. -S. Malvenkar | 


dated July 5, 


[Pr. 1} S.C. 1381 


Court and adduced sufficient- evidence 
justifying -the action taken by it. Case 
law relied. Spl. C, A. No. 614 of 1972 
D/- 5-7-1977 (Bom), Reversed. - 

(Para 8) 


-Anno: AIR Manual (8rd Edn. ), I D. 
Act, S. 15 N. 3 (E). 
Cases Referred: Chronological Paras 


AIR 1975 SC 1900: (1976) 1 SCR 361: 
1975 Lab IC’ 1441 8 
AIR 1973 'SC_1227: (1973) 3 SCR 587 : 
1973 Lab IC 851 8 
AIR 1972, SC 136: (1972) 1 SCR 755: 
1972 Lab IC 13 8 
AIR 1972 SC 1031: (1972) 1 Lab LJ 
180: 1972: Lab IC 573 8 


AIR 1965' SC 1803: (1965) 3 SCR 588 

8 
AIR 1963 “SC 295: (1963) 3 SCR 461 
AIR 1960 SC 160: (1960) 1 SCR -806 


8 
) “45 Jur 91:16 ‘LT OS 347, Re 
Wingrove ` 6 


Mr. K. K. Singhvi- Sr. Advocate 
(M/s. P.. H. Parekh, D. C. Shroff, C. 
B.: Singh, Kailash Vasudev and Mrs. 
Manju Sharma, Advocates with .-him), 
for Appellant; Mr. K. Rajendra Chow- 
dhary and Mrs, V, D.:Khanna, Advo- 
cates, for Respondent No. 2. 


JASWANT. SINGH, J:— This ap- 
peal by. special. leave which is direct- 
ed against the -judgment and order 
1977 of the Bombay 
High Court dismissing the’ appellant’s 
Special civil. application No. 614 of 
1972 and refusing to quash the order 
dated April 5, 1972 of- the President, 
Industrial Court, Maharashtra, Bombay 
whereby the latter set aside the order 
of the’ 4th Labour Court at Bombay 
and directed reinstatement in: service 
of ‘Miss M: P. Padgaonkar, ‘respondent 
No. 2° (hereinafter referred to as ba 
respondent’) with full back wages- 
the ‘ground that - her termination’. ‘of 
service was ‘bad’ in: law Taises the ` a 
lowing _questionis: oe e 


Voy 


“Whether the fonnination of ‘service 
of -a. permanent employee of-the Bom- 
bay Electric Supply ..and .. Transport 
Undertaking on .account.- of his. unsatis- 
factory record of service can: be . re- 
garded as -punitive so as . to. compel 
the employer ..to meee a ciesiptinary 
enquiry?. ag l 

- or, 
whether such ‘termination. can. be ef- 
fected by. giving, in writing to. the em; 
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` ployee the aforesaid reason for termi- 
nation and. one calendar month's writ- 
ten notice or pay including allowances 
admissible in lieu thereof?” | 


2. For a proper determination of 
the abovementioned questions, it is de- 
sirable’ .to:" state the circumstances 
which “have given rise to the appeal. 
The respondent who was working since 
“Feb. 4, 1959 as a clerk in grade A/G-V 
in the Consumers Department (North) 
of the B E, 5 T, (Bombay Electric 
Supply and Transport) Undertaking 
(hereinafter referred to for the sake of 
brevity as ‘the Undertaking’) which is 
run by the appellant was. informed by 
the Executive Assistant to the General 
Manager of the Undertaking vide com- 
munication dated Jan. 20, 1968, that 
her services would stand terminated 
from the close of- work on Jan. 23, 
1968, as her record of service was un- 
satisfactory. It was, however, stated 
in the communication that she would 
be paid one month’s wages in lieu of 
notice and would also be ‘eligible for 
all the benefits as might be admissible 
under the Standing Orders and Service 
Regulations of the Undertaking. 
appeal preferred by her against | this 
order to the Assistant General Mana- 
ger having remained unsuccessful, the 
respondent made an application before 
the Labour Court under S. 42 (4) of 
the Bombay Industrial Relations Act 
contending that the order terminating 
her services was invalid as it was not 
passed by the competent authority as 
envisaged by the Standing Orders and 
that the so called Executive Assistant 
to the General Manager had no autho- 
rity to terminate her services because 
no validly sanctioned post of that de- 
signation existed on 20th or 23rd Jan. 
1968. It was also contended by the 
respondent that. the aforesaid order 
terminating her services. besides. being 
mala fide was violative of the princi- 
ples of natural justice inasmuch as the 
same was. passed without holding any 
enquiry or giving her a 
opportunity of defending herself 
against the vague and- general allega- 
tions which formed thħe -basis of the 
order. The Labour Court dismissed 
the application observing that though 
the post of Executive Assistant did not 
exist at the relevant time, the termi- 
nation did not suffer from the vice of 
mala fides. nor could it be said to be 
invalid as it was actually effected by 
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reasonable 


A.I. R 


the General Manager and was merely 
communicated by his Executive Assis- 
tant. The Labour Court further held 
that despite the fact that unsatisfac- 
tory record of service was mentioned 
as the reason for- termination, it could 
not bé said. to be punitive. Aggrieved 
by this order of the Labour. Court, 
the respondent filed an appeal to the 
President of the Industrial Court which 
was allowed by him vide his order 
dated April 5, 1972 on the findings 
that J. P, Fernandes who used the ap- 
pellation of the Executive Assistant to 
the General Manager was not compe- 
tent or authorised to terminate the ser- 
vice of the respondent; that the con- 
clusion of the Labour: Court that the 
impugned order was made by the 


General Manager himself was not war- 


ranted by the facts and conduct of 
the parties; that the law -required the 
authority invested with the power of 
terminating the services of an emplo- 
yee to exercise that power in. a con- 
scious manner reflecting due care and 
attention and the draft order (Exhibit 
41) which merely bore the initials of 
the General Manager could not be re- 
garded as valid substitute for the con- 
scious exercise.of the power; that the 
order’ which expressly stated the un- 
satisfactory record of service as the 
reason for terminating the respon- 
dent’s services and thus cast a stigma 
on her was patently punitive and that 
Standing Order 26 did not create an 
absolute right in the management to 
terminate the services of an employee 
for misconduct without holding an 
enquiry or giving him a fair opportu- 
nity of being heard. Accordingly, the 
tndustrial. Court held that the impugn- 
ed order was bad in law on both the 
counts viz. (i) that it was passed by 
an authority which was absolutely 
lacking in competence and (ii) that de- 
spite its punitive character, it was 
passed without holding a domestic en- 
quiry or giving an opportunity to show 
cause thereby violating the principles 
of natural justice. The appellant there- 
upon made an application to the High 
Court .under Art. 226 of the Constitu- 
tion. challenging the order of the Pre- 


sident of the Industrial Court. The 
High Court dismissed the petition 
holding inter alia that the fact 
Standing Order 26 required reasons te 
be. mentioned in the order terminating 
the- services of an employee. did’ not 


‘that | 


> 
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mean that an order of dismissal on 
the ground of misconduct could be 
converted into an order of -discharge 
simpliciter by mentioning therein the 
nature of misconduct. It is against this 
‘Judgment and order of the High Court 
that the present appeal is directed, 


3. Appearing for the appellant, Mr. 
K. K. Singhvi has, in the first instance. 
urged that the order terminating the 
respondent’s services could not be held 
to have been passed by an authority 
which was lacking in competence as 
it was actually made by the General 
‘Manager and was merely communicat- 
ed over the signature of his Executive 
Assistant. “Mr. Singhvi has alternative- 
ly urged that the Corporation having 
accorded sanction to the creation of 
the post of Executive Assistant on the 
Management Establishment (which was 
from time to time included in the 
Establishment Schedule prepared and 
sanctioned by the B.E.S.T Commit- 
tee) for the period beginning from 
25th July, 1967 to 30th Sept, 1974 
vide Resolution No.. 1083 passed by it 
under S. 460-R of the Bombay Munici- 
pal Corporation Act No. III of 1888 at 
its meeting held on. 16th Dec, 1974, 
even the Executive Assistant had ple- 
nary authority to take the impugned 
action. The learned counsel has next 
contended that the impugned order 
was one of discharge or termination of 
service simpliciter and could not be 


regarded as punitive regard being had. 


to the fact that besides 
pay in lieu of notice, the respondent 
was paid all the benefits admissible 
to her under the Standing Orders and 
Service Regulations; that it was only 
to satisfy the requirement of proviso 
(i) to Standing Order 26 that unsatis- 
factory record of service was mention- 
ed in the order as the reason for ter- 
mination; that Standing Orders gave 
two options to the appellant (1) to ter- 
minate the service of the respondent 
in the manner it ‘had done, or {2) 
to impose the penalty of dismissal as 
a result of a domestic enquiry. He has 
further submitted that even if the 
order is treated as punitive which 
could not have been. passed without 
the prescribed enquiry, it could not be 
held to be bad in law as it was made 
good by the appellant on merits. by 
adducing evidence -before the Labour 
Cours => ee TE 


E e an we: 


one month’s 
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by the former. 


any significant difference nor does the, 


-document or order 


K, 
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4. It has, on the other hand, been 
argued by the learned counsel appear-. 
ing on behalf. of the respondent that 
the order suffered from an ~ inherent 
infirmity in that it was passed by the 
Executive Assistant to’ the General 
Manager who who did not have de 
jure existence on the relevant..date in 
view of the fact that the duration of 
the post held by him had not been. 
validly extended by the Corporation. 
He has further contended that as the 
impugned order which clearly cast as- 
persion on the respondent amounted to 
an order of dismissal, it could not 
have been passed without complying 
with the formalities prescribed by the 
Standing Orders, ) 


5. All these rival contentions re- 
quire careful examination. 

6. The question as to whether the 
post of Executive Assistant to. the 


General . Manager. validly existed on the 
relevant date. or not does not require 
to be gone into as we are satisfied 
that the impugned order terminating 
the respondent’s: services was in fact 
and in reality passed by. the General: 
Manager himself who was the compe- 
tent authority as defined by Cl. (e) of 
Standing Order 3 and was merely. 
communicated by his Executive Assis- 
tant- to the respondent. This is amply: 
borne out from the material placed be- 
fore the Labour Court. The draft of 
the termination order- (Exhibit 41) 
which has been duly proved by Dan- 
dekar who was working as Personnel. 
Officer on the relevant date clearly 
shows: that it was put up before the 
General Manager by the Superinten- 
dent of the Consumers Department 
and was duly approved and _ initialled 
In this state of affairs, 
we are unable to appreciate the ob-: 
servations of the Industrial Court that: 
since the decision to terminate the 
service of an employee is an act con- 
sciously to be undertaken and per- 
formed by the concerned officer, the 
mere initialling of the draft order by 
the General Manager was not enough: 
to make it an authenticated order of 
termination. Whether a written docu- 
ment of order. bears full signatures or, 
only initials of the competent autho-i 
rity does not, in our judgment, make 





















affixation of signature by initials on a 
‘detract from its 
authenticity unless the law cor. the rule 
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specifically ` réquires full signature to 
be affixed thereto to make it authen- 
tic. In- Volume 5: of Stroud’s Judicial 
Dictionary of Words and Phrases 
(Fourth Edition’, it is stated by refer- 
ence to the decision ‘in Re Wingrove 
(1850) 15 Jur $1 that signature by in- 
itials is good. Again as stated in 
Black’s' Law Dictionary- (1951 Edition) 
speaking generally. when a person at- 
taches his signature to a written docu- 
ment he does so in token of know- 


ledge, approval or acceptance. Then 
again according to Chambers’s New 
English Dictionary, the word ‘sign’ 
means a mark with a meaning. We 
are, therefore, of the opinion that 
since it is established on the . record 


that the impugned order was in fact 
and in reality made by the General 
Manager and there is nothing to indi- 
cate that it was not consciously made 
by him, it ‘could not have been ‘quash- 
ed on the ground that. it was passed 
by an incompetent authority. 


7 Let us now proceed to consider 
whether the impugned order was 
covered by Standing Order 26 or it 
was punitive in character and ` could 
not, therefore, -be passed except. after 
a disciplinary inquiry under Cl. (2) of 
Standing Order 2] read with Standing 
Order 23. It is now well settled that 
the question whether: a particular order 
terminating the service of an ‘emplo- 
yee is by way -of punishment or not 
has to be determined on the: facts and 
circumstances of each case and~ the 
form of the order is" not ` decisive of 
the matter. Here,’ under Standing 
Orders, two powers are given to «the 
management; one is the power to im- 
pose punishment for misconduct ` after 
a disciplinary inquiry under Cl). (2) of 
Standing Order 21 read with Stand- 
ing Order 23 and the other’ is the 
power to terminate the service of an 
employee by one calendar month’s 
written notice or pay in lieu thereof 
under . Standing Order -26. The question 
is as to which power has been exer- 
cised by the management in -the pre- 
sent case and this question has to: be 
determined’ having regard to the ‘sub- 
stance -of the matter and not its form. 
Now, one thing`must be “borne in mind 
that these’ are ‘two™ distinct and in- 
dependent powers and as far’ as‘ sa 
sible, neither should be ` construed: 


as to-emasculate the other or to" iris 


der’ it ‘ineffective./‘One ‘is’ the power .to - 
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punish an employee. for.. misconduct 
while., the other. is the power to ter- 
minate simpliciter the service of an 
employee without any other adverse 
consequence. Now, proviso (i) to Cl. (1) 
of Standing Order 26 requires that 
the reason for termination of the em- 
ployment should be given in writing 
to the employee when exercising the 
power of termination of service of the 
employee under Standing Order 26. 
Therefore, when the service of an em- 
ployee is terminated simpliciter under 
Standing Order 26, the reason for such 
termination has to be given to the em- 
ployee and this provision has been]. 
made in the Standing Order with a 
view to ensuring that the management 
does not act in an. arbitrary manner. 
The management is .required to arti- 
culate the reason. which operated on 
its mind in terminating the service of 
the employee. But merely because 
the reason for terminating the service 
of the employee is required. to be 


given — and the reason must obvious- 
ly not be. arbitrary, capricious or ir- 
relevant — it would: not necessarily in 


every case make the order of termina- 
tion: punitive in ‘character so as to re- 
quire compliance with the requirement 
of. Cl. (2) of Standing Order 21 read 
with Standing . Order 23. Otherwise, 
the. power of termination of service of 
an employee under Standing Order 26 
would be rendered meaningless and fu- 
tile, for in. no case it would be pos- 
sible to exercise it. Of course, if mis- 
conduct of the employee — constitutes 
the foundation for terminating his ser- 
vice, then even. if.the order of termi- 
nation is purported to be made under 
Standing Order 26, it may be liable to 
be regarded as punitive in- character 
and hence attracting the procedure of 
Cl. (2) of Standing Order 21. read with 
Standing Order 23, though even in 
such a case it may be argued that the 
management has not punished the em- 
ployee but has merely: terminated his 
service under Standing Order 26. It is, 
however, not necessary for- us- in the 
present case to pronounce on this con- 
troversy, since we find that in the pre- 
sent . case the reason given for termi- 
nating: the service: of the. «respondent 
was -unsatisfactory: record of. service. 


No ‘misconduct was alleged against the 
respondent nor was’ any misconduct 
made’: the: foundation for’. passing the 
impugned order: of termination. : The 
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order of fermiriation -was clearly net 
passed by way .of punishing the . re- 
pondent for any misconduct. The view 


that the service of. the respondent was’ 


not satisfactory was undoubtedly based 


on past incidents. set. out in the- recozd. 
but for each of these incidents punisi- 


ment in one. form or another had a- 
ready been meted out to her and it 
was not by way of punishment for ary 
of these incidents, but because as 
gathered from these incidents, her rə- 
cord of service was unsatisfactory - that 
her service was terminated by tne 
management under Standing Order 16. 
It is, therefore, not possible for us- to 
regard the order 


punitive in character ‘so as to inv te 


the applicability of Cl. (2). of Staid- 


ing Order 21 read. with. Standing 
Order 23, . ea 


8. But even if the ee were taken 


that the impugned: order of termirm- 
tion of service of. the respondent was 
punitive in character and could rot 
have been passed save and except . as 
a result of a disciplinary inquiry held 
under Cl. (2) .of Standing Order 21 


read with Standing Order 23, the im-. 
struck ` down 


pugned order -cannot -be 
as invalid on- the ground. of non-com- 
pliance with the requirement. of - these 
Standing Orders, .since the appellent 
availed of the. opportunity ‘open, to’ it 
before the Labour Court and adduced 
sufficient evidence justifying the . actfon 
taken by the’ management. The æ- 
pellant produced satisfactory eviderxce 
to show that the impugned. order ter- 
minating the service of the. respondent 
was justified and hence the impugred 


order must be sustained’. despite ts 
having been passed without. compky- 
ing with the requirements of Cl, 2) 


of Standing Order 21 read with Stard- 
ing Order 23. We are fortified in tiis 
view by a catena ‘of decisions of this 
Court where .it has been consisten “ly 
held that no distinction can. be made 
between cases where the domestic en- 
quiry is invalid or defective..and these- 
where: no enquiry. has- in: fact been: 
held as required by the relevant Stard- 
ing Orders and in either “case it. - is 
open to the employér -to justify his ac- 
tion -before the Labour . Tribunal oy 
adducing all relevant :.evidence:.. befcre. 
it. (See The Punjab National Bank 
Ltd. -v. Its Workmen’ (1960) 1 -SCR 
806 : (AIR 1960 ‘SC | 160);: - Management, 
of Ritz ‘Theatre. (P); Ltd.- vz. Its -Wosk- 


> Mys. -S; R. .T.-Corpn. v; ._H. Venkataramanappa ' 


of termination as, 
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men: (1963) 3 .SCR.-461:: (ATR. 1963 SC 
295) Workmen of Motipur Sugar Fac- 
tory (Pvt.) Ltd. v.» Motipur Sugar Fac- 
tory- (1965) 3 SCR 588: (AIR 1965 SC 
1803); Delhi Cloth and General- Mills. 
Co. Ltd. .v, Ludh Budh Singh (1972) 1 
Lab LJ 180:(AIR. 1972 SC. 1031); 
State Bank of India v. R. K. Jain 
(1972) 1 SCR 755: (AIR 1972 SC 136) 
Workmen of Firestone Tyre and Rubber 
Co. of India (P) Ltd: v. Management 
(1973) 3 SCR -587 : (AIR. 1973 SC 1227) 
and Cooper ‘Engineering Ltd: v. P. P. 
Mundhe (1976): 1 SCR- 361: (AIR 1975 
SC .1900)), Bg OE Ge a 


9. For the foregoing reasons, we 
allow the appeal, set aside the judg- 
ment and order of the High. Court and 
uphold the impugned action of the ap- 
pellant’s management, In view. of the. 
Courts order dated Sept. 19, 1977, the 
appellant ‘shall pay costs quantified at 


Rs. 1,500/- (one thousand: and five 
hundred) to respondent No. 2, - This 
judgment should not, . however, stand 


in the way ‘of. vague easy No, 2 being 
paid Rs, 15,000/-.. by the . appellant 
which, . in view of former’ s unfortunate 
position, the appellant’s learned ` coun- 
sel was. good enough on our suggestion 
to agree to pay her as an ex gratia 
payment.. This amount of Rs. 15,000/- 
shall. be in addition to the amount of 
Rs. -1,500/- “which the appellant is re- 
quired to. pay to ee ponders Al 2 by 
way of costs., 


irea 


` Appeal allowed. 
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(From: Karnataka)* 
CS. MURTAZA ‘FAZAL ALT, 
_ JASWAN T SINGH AND ” 
_ R, S. PATHAK, JI, 
Mysore State . Road Transport,  Corpn. 
Bangalore, Appellant v: H. _ Venkata- 
ramanappa, Respondent..- 
Civil Sipa -No.. 2484 of 1958, 
25-4-1978. - 


Bangalore Road Transport Service 
Act (8. of 1956), S. 8 — Mysore Road 
Transport Corpn. ‘Service — Pay struc- 
ture. ~of employees’ after ‘re-organisation 
*(Writ: “‘Petn. No. 1221. ‘of . 1965, Dis 
22~3-1968. - (Kant. )). sii Ee E 


FV/FV/C49/78/VBB.. 
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of States. — Industrial truce D/- 10-1- 
1958 — Fresh equation of posts witb 
corresponding scales of pay on. 8-3- 
1958 ~—- Option given to employees to 
opt for the new scales — Respondent 
employee holding post of store keeper 
at the time of truce and opting for 
new scales — That post came to be 
equated in the new dispensation with 
that of Assistant Store Keeper — Res- 
pondent held could have no grievance 
if he was given the equivalent post of 
Assistant Store Keeper and the scale, 
and not the post of Store Keeper — 
Writ Petn. No. 1221 of 1965, D/- 22-3- 
1968 (Kant), Reversed. 


The respondent was an employee of 
the’ Bangalore Transport Company and 
entered service before the Company 
was taken over by the Govt. on the 
passing of the Bangalore Road Trans- 
port Service Act in 1956. At that time 
the respondent was working as Junior 
Assistant in the grade of Rs, 75-5-100. 
On the Re-organisation of .the States 
on ist Nov., 1956 various employees 
from other regions were transferred to 
the Mysore Road Transport Corpora- 
tion and various units were amalga- 
mated with the Mysore Government 
Transport Department. In view of the 
new dispensation it became necessary 
to bring about a radical change in the 
pay structure of the employees. Ulti- 
mately a settlement was arrived at 
and an industrial truce was signed on 
10th Jan., 1958 which was to be 
come effective from ist April, 1957. 
The respondent was placed in the 
grade of Rs. 92-8-180. At that time 
the designation of the post of the res- 


pondent was that of a Store Keeper. 
On the 8th March, 1958 the State 
Government published a fresh equa- 


tion of posts with corresponding scales 
of pay. In that new dispensation the 
post held by the respondent came to 
be equated with that of an Assistant 
Store Keeper. On 26th June, 1958, the 
Mysore Government Road Transport 
Department issued option forms to the 
employees to opt for the new scales if 


they so liked with effect from 1st April 
1957. The respondent exercised option 


in favour of the new scale and ac- 
cordingly his pay was fixed at Rupees 
132/- in the scale of Rs. 92-180. There- 
after, the respondent was temporarily. 
promoted twice, as Store Keeper and 
reverted as Junior Assistant. On Ist 
August, 1961 the appellant ‘Corporation 
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came into. existence. Thereafter the 
respondent filed a petition in the High 
Court of Karnataka praying that he 
might be put in the scale of Store 
Keeper with effect from -1-4-1957 and 
a writ of mandamus be issued for en- 
forcing the terms of the industrial 
truce regarding the scale of the res- 
pondent. The writ petition failed be- 
fore the single Judge but was allowed 
by the Division Bench which issued 
the writ as prayed for. In appeal to 
the Supreme Court by the. State by 
special leave against the judgment of 
the High Court: 


Held (per Fazal Ali, J. for -himself 
and Jaswant Singh, J: R. S. Pathak 
J. agreeing): that the grievance of the 
respondent, if any, was purely: illusory. 
The substantive post held by the res- 
pondent was below the post of Store 
Keeper and until he had by regular 


promotion reached the higher post he 


could not claim to be appointed to the 
new post of Store Keeper which car- 
ried a- higher scale, namely, Rupees 
124-290. The mere fact that the res- 
pondent had officiated on the post of 
Store Keeper in a purely temporary 
capacity would not clothe him with a 
right to the post of Store Keeper. 
Writ Petn. No. 1228 of 1965 D/- 22-3- 
1968 (Kant), Reversed, — (Para 4) 


Mr. S. V. Gupte, Attorney . General 
(Mr. J. Ramamurthti, Advocate with 
him), for Appellant; Mr. R. B. Datar 
and Miss ,Farhat Qadri, Advocates, for 
Respondent. 


FAZAL ALI, J. (for himself and on 
behalf of. Jaswant Singh J.):— This 
appeal by special leave is directed 
against the. judgment of the Karnataka 
High Court dated 22nd March, 1968 
and arises in the following circumstan- 
ces. 


2, The respondent was an emplo- 
yee of the Bangalore Transport Com- 
pany and entered service as far back 
as 1954. On 28th Sept., 1956 the Ban- 
galore Transport Service Act was pass- 
ed by which the Bangalore Transport 
Company was taken over by the Gov- 
ernment. Nearly a month later, that 


is on ist Oct., 1956, the Company be- 


came a department of the Govern- 
ment and at that time the respondent 
was working as Junior Assistant in the 
grade of Rs. 75-5-100: On the reorga- 
nisation of ` the ‘States on fst Nov., 


37956 various. employees from. other: re- 
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gions were transferred to the Myscre 
Road Transport Corporation and va-i~ 
ous units were amalgamated with te 
Mysore Government Transport Depa-t- 


ment. In view of the new dispensa- 
tion it became necessary to bring 
about a radical change in the fay 


structure of the employees, Ultimately 
a settlement was arrived at and an n- 
dustrial truce was signed on 10th Jen, 
1958 which was to become effect-ve 
from ist April, 1957 and the respen- 
dent was placed in the grade of 
Rs.. 92-8-180. At this time the desg- 
nation of the post of the respondant 
was that of a Store Keeper. On he 
8th March, 1958 the State Governm=nt 
after a consideration of a large nim- 
ber of factors published a fresh eqaa- 
tion of posts with corresponding sczles 
of pay. In this new dispensation <he 
post held by the respondent came to 
be equated with that of an Assistant 
Store Keeper. On 26th June, 1958 che 
Mysore Government Road Transport 
Department hereinafter referred to as 
M. G. R. T. D. issued option forms to 
the employees to opt for the rew 
scales if they so like with effect fom 
Ist April, 1957. In consequence of “his 
arrangement a circular No. 12 of 58 
dated 26th June, 1958. was iss :ed 
which may be extracted thus :— 


“As per Cl. 7 of the Industrial Trace 
signed on 10th Jan., 1958, all empio- 
yees shall have the option. to come on 
to the new pay scales or to remain. on 
their present pay scales with efect 
from ist April, 1957, 


Unit Heads are therefore instructed to 
inform all the employees to dechre 
their option on the basis of the prcvi- 
sional equation of posts by executing 
the printed -forms sent herewith in 
case any changes are made in the fmal 
equation, the affected persons will be 
given the right to revise their optio: if 
they find that they are adversely af- 
fected by the changes made, 


Upon the staff exercising the opion 
the Unit Heads of Hubli, Belgaum, 
Bijapur and Raichur will arrange . to 
refix the salaries of the staff in che 
categories mentioned in Circular Det- 
ter No. 3 of 1958. In the case of saff 
ef B.: T. S. and Bangalore -Divisicns, 
‘the Unit Heads will arrange to refx 
the pay of all staff with weightage 
and give effect to these from ist July 
1958. . The arrears which will be due 
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- Assistant and was again 


post held by the respondent 
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to staff on account of the refixation of 
pay with weightage in the case of 
Bangalore and B. T. S. Divisions and 
fixation of pay in the case of those in 
the categories of Ex, Hyderabad and 
Ex. B. S. R. T. C. mentioned in Cir- 
cular 8 of 1958 will pend finalisation 
of equation of posts. -All payments 
made will be provisional and subject 
to the necessary adjustments on the 
finalisation of equation of posts,” 


3. It is not disputed that the res- 
pondent chose to abide by this circu- 
lar and exercised option in favour of 
the new scale and accordingiy his pay 
was fixed at Rs. 132/- in the scale of 
Rs. 92-180. Thereafter, the respondent 
was temporarily promoted as Store 
Keeper and was reverted as Junior 
temporarily 
promoted as Store Keeper. On ist 
Aug., 1961 the appellant Corporation 
came into existence and on 12th Dec, 
1961 a petition filed by the respondent 
claiming seniority as Assistant Store 
Keeper under the new equation over 
certain others was dismissed, Two 
years thereafter the respondent filed a 
petition in the High Court of Karna- 
taka praying that he may be put in 
the scale of Store Keeper with effect 
from: 1-4-1957 and a writ of manda- 
mus be issued for enforcing the terms 
of the industrial truce regarding the 
scale of the respondent. The writ pe- 
tition failed before the single Judge 
but was allowed by the Division 
Bench which issued the writ as pray- 
ed for. The State moved the High 
Court for grant of a certificate of fit- 
ness for leave to appeal to this Court 
which having been refused the -appel- 
lant got special leave from this Court 
and hence this appeal. - | | 


4. The short. point contended by the 
Attorney General was that in the new 
dispensation the post of Asstt. Store 
Keeper was equivalent to the post of 
Store Keeper which was in existence 
at the time when the industrial truce 
was entered into, and, therefore, the 
respondent could have no grievance if 
he was given the equivalent post and 
the scale particularly when he chose 
to opt for the new scale under the 
new dispensation. The Division Bench 
of the High Court appears to have 
gone on the bare description of the 
at the 
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time of. the.. industrial- truce rather 
than the substance of. it. The High 
Court. thought that if the. respondent 
was a Store Keeper until the. indus- 
trial truce he should have been ap- 
pointed as Store Keeper even © under 
the new dispensation. In coming. to 
this finding the High Court seems to 
have . overlooked two important facts: 
{1) that the post of 
the time. of the industrial truce did 
not carry the same scale as the post 
of Store Keeper. under the new dis- 
pensation which .came into. existence on 
26th June, 1958,, nor .was this new 
post contemplated at the time. when 
the industrial truce: was signed which 
was six months before this event, (2) 
that. the respondent himself . had ac- 
cepted the terms of the circular ex- 
tracted above and had chosen to opt 
for the new scheme as, a result of 
which he was given the scale. of 
Rs. 92-180 and his salary was fixed at 
Rs. 132.00 p.m. Thus the grievance of 
the. respondent, if any, was purely il- 
lusory. The substantive post held by 
the respondent was below the post. of 
Store Keeper and until he had by re- 
gular. promotion reached the higher 
post he could not claim. to be appoint- 
to the new post of Store Keeper which 
carried a higher scale, namely, Rupees 
124-220, The mere fact that the res- 
pondent had officiated on the post of 
Store Keeper in a. purely temporary 
capacity would not clothe him with a 
right to the post of Store Keeper. In 
fact, the previous writ petition filed 
by the respondent was dismissed by 
the High Court on the ground that the 
respondent could not claim any senio- 
rity to the post of Store Keeper.. In 
these circumstances, . therefore, neither 
in law nor according to rules could 
the respondent be entitled to be ap- 
pointed permanently to the post | of 
Store Keeper. Mr. Datar.. appearing 
for the respondent submitted that 
since under the industrial truce the 
post of Store Keeper was created’ and 
given to the respondent he must be 
deemed to have been duly promoted te 
the post of Store Keeper in the new 
dispensation, | This argument however 


is based on a serious misconception of. 


the previous history and the facts men- 
tioned above. The respondent could 
not claim the scale of the. post’ which 
was actually held by him after he had 
exercised his option and in this.. regard 
. his equivalent ~ post would be. that. of 
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Store Keeper at. 


‘High Court dated 22nd March, 


A.LR. 
an Assistant Store Keeper or a Senior 
Assistant, The post of a Store Keeper 
being a higher one could. not. be given 
to the: respondent until -he earned it 
in due course of his promotion. We do 
not,. therefore, find any - substance in 
the argument of the. learned counsel 
for the respondent, 


5. It was secondly urged by coun- 


sel for the respondent that even 
though he was officiating in a tem- 
porary capacity as Store Keeper he 


was not given the same salary as ad- 
missible to Store Keeper during the 
period. of his officiation. No such plea 
appears to have been taken by the ap- 
pellant either in the High Court or in 
his petition for. special leave in this 
Court. Moreover, the Attorney .. Gene- 
ral showed us a. chart of the pay 
drawn,-by the respondent which shows 
that he did get the full pay of a Store 
Keeper while he was temporarily pro- 
moted as such. For these. reasons this 


contention is also overruled, 


6. For the reasons given above, the 
appeal is allowed and the order of the 
1968 
is set aside and the writ petition filed 
by the respondent in the High Court 
is dismissed. In view of the order 
granting special leave costs are to be 
paid by the appellants. _ l 


PATHAK, J.:— 7. I agree that the 
appeal should be allowed. The respon- 
dent joined as Assistant Store Keeper 
in the Bangalore Transport Company 
in 1944, In 1950, he was promoted to 
the post of Store Keeper in the grade 
of Rs, 75-5-100. Some years later on 
Oct. 1, 1956, the undertaking of the 
Bangalore Transport Company was 
taken over by the Mysore State Gov- 
ernment and operated as the Bangalore 
Transport Service. The respondent be- 
came. Store Keeper in the employ- 
ment of the Mysore Government Road 
Transport Department by virtue of 
S. 8 of the Bangalore Road Transport 
Service. Act, <1956. on the same- terms 
and, conditions: of service as -enjoyed 
by him before.. On Nov. 1,..1956, . pur- 
suant to the States. Reorganisation Act 
1956 some territories belonging to the 
existing States of Bombay and Hyde- 
rabad were merged in . the. State of 


Mysore: In consequence, with effect 
from Jan. 1, 1957 certain employees of 


the Hubli. region of the Bombay State 
Road „Transport . Corporation and ox 
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the -Raichur Section of the Hyderabad 


Government Road-. Transport Depart- 
ment were transferred: to ‘the service 
of the’ Mysore’. Government: Road 


Transport Department, -The ` grades . of 
pay of the existing: units were lower 


than the grades. of pay’ governing the 
incoming transferred - units,: and ap- 
parently there was considerable — dis- 
content among the. employees of the 
existing -units,* Ultimately, an: Indus- 
trial Truce .was -reached on Jan, 1, 
1958 under which the scales’ of pay 


attaching to different posts were revis- 
ed irrespective of the. transport service 
from which the incumbents . of _those 
posts had come. A Store. Keeper and a 
Senior Assistant: were given..the -grade 
Rs, 124-8-140-10-220, and a Junior As- 
sistant was given the- grade: Rs. 92-8- 
140-10-180. It- may be: mentioned -that a 
Junior. Assistant’ attached.. to the Store 
Section is described as an Assistant 
Store’ Keeper.: ‘The scales were to take 
effect from April I, 1957. Clause 7 of 
the truce declared -that “all employees 
shall have the option to come on to 
the new -pay. scales -or ta remain on 
their present pay scales, with effect 
from 1-4-1957.” Concurrently, pro- 
ceedings were: also’ under way for the 
equation `of posts witha view to com- 
pleting the process of. integration of 
the transport.. employees., under the 
States Reorganisation Act, The final 
equation of posts was published ‘on 
March 8, 1958, and. the employees 
were informed- that . the ‘option was -to 
be exercised on the basis of this equa- 
tion. According to’ the“ equation, the 
post of Store Keéper in ‘the Bangalore 
Transport’ Service’. with: ‘thé. «grade 
Rs. 75-5-100 stood equated: ‘with. the new 
post of‘ Assistant Store: Keeper - ‘with 
the grade Rs. 92-8-140-10-180. It is re- 
levant. to: note that this- was.the grade 
attaching ‘to the post of -Assistant Store 
Keeper in the Bombay ‘State Road 
Transport: - Corporation. .. Plainly, ...the 
post of Store Keeper. heid by the res- 
pondent in -the Bangalore Transport 
Service in the grade Rs. 75-5-100 stood 
equated with, the. post- of. Assistant 
Store . Keeper - i.e . Junior Assistant) 
with the grade Rs.. 92-8-140- 10-180. 


8.. On. June 36, 1958, the © Mysore 
Government Road — "Transport ` ` Depart- 
ment issued a circular. letter to. all 
employees, pursuant. to CL 7 .of the 
Industrial- Truce,- declaring that they 

“to”. the 


had the option te come. on™ 
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scribed therein äs an Assistant 
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new pay- scales or to remain ‘on their 
present pay. scales with effect from 
April ’.1, 1957, Reference was made to 


the equation of posts which had al- 
ready been effected. It was in this 
context that the respondent exercised 


his -optión on Sept. 8, 1958, and having 
regard -to the terms in which the op- 
tion was ‘expressed, the only inference 
which- can. be ‘reasonably drawn js 
that he opted for the new ‘scales of 
pay, and’ on the basis of the ‘equation 
of posts. That necessarily implies that 
he accepted the scale of pay attaching 
to the “corresponding: va eye aga post of 
Assistant ` Store’ Keeper. - It ‘may he 
mentioned- that abauen an order 
dated Oct.’ 4, 1958 was issued by the 
Mysore “Road ‘Transport Department 
promoting the petitioner, who was de~ 
Store 
Keeper, ` temporarily to officiate as 
Store Keeper on- the pay scale attach- 
ing to that post. On Jan. 6, 1959, he 
was reverted to his substantive post 
of Assistant ‘Store ‘Keeper. On March 
3, 1959, he was again temporarily pro- 
moted to the post of Store Keeper, — 


9. On Aug, 13, 1961, ‘the Mysore 
State Road Transport Corporation was 
brought ‘into ‘existence and the existing 
transport services forming part: of the 
Mysore ‘Road Transport Department 
were absorbed as transport services of 
the Corporation. The respondent was 
aggrieved by the pay granted to him. 
He clairned the higher pay scale at- 
tached to the ‘post of Store Keeper. 
The claim was repelled on the ground 
that the respondent ‘held the post of 
Assistant Store Keeper on 'a substan- 
tive basis and not the post’ of Store 
Keeper. - He filed a writ petition in 
the High Court of Mysore contending 
that he held ‘the post of ‘Store Keeper 
substantively and he should be paid 
the higher pay -scale ` attaching to ‘that 
post. The writ “petition. was' allowed 
by the High ` Court “of Mysore on 
March 22, 1968. The Tearned’ Judges of 
the © “High Court held. that inasmuch 
as the ‘respondent held `: the’ post of 
Store Keeper on the date’ of the Indus- 
trial Truce, -he was entitled to con- 


tinue in’ ‘that’ post and’ to: - enjoy the 


revised ‘pay scale pertaining ‘to that 
post:: “The petitioner: -Corporation ob- 
tained «special .Iéave to: appeal, and 


leave being” Eear this: ee is now 
before us, ° 
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10. It is clear that the High Court 
yas omitted to note that in consider- 


ing the claim of the respondent to a 


particular grade of pay, the terms of 
the Industrial Truce have perforce to 
tbe applied in the light of the equa- 
tion of posts. The equation of posts 
effected under the States Reorganisa- 
tion .Act constitutes a fundamental fea- 
ture of the employment . structure in 
ithe Mysore State Road Transport De- 


partment. The equation of posts was 
necessitated by the. coming ‘together, 
into. one department, of employees 


from different transport services hail- 
ing from different regions and previ- 
ously operating under different Gov- 
ernments. Both the revised grade of 
spay set forth in the Industrial 
and the newly determined equation of 
posts were inspired by the need to 
harmonise the terms and conditions of 
service between employees drawn from 
the different units. The High Court 
erred in considering the terms of the 
Industrial Truce only. The High Court 
should have first determined what was 
the equated post. in the integrated 
structure which corresponded to the 
post of Store Keeper in the Bangalore 
Transport Service held by the res- 
pondent. Having decided what was 
the .equated post in the. integrated 
structure, the High Court should then 
have discovered what was the scale of 
pay. attaching to that post. That is 


the scale of pay to which. alone the 
respondent can lay claim. Inasmuch 
as the post of Store Keeper in the 
Bangalore Transport Service with the 


grade Rs. 75-5-100 stands equated with 
the post of Assistant Store Keeper 
with the grade Rs. 92-8-140-10-180, it 
is the latter post and the grade of 
pay to which the respondent is entitl- 
ad with effect from April 1, 1957. His 
claim that he should all along be 
treated as holding the post of Store 
Keeper in .a substantive. capacity, and 
to be paid, therefore, on that basis is 
without substance. It is worthy of 
mote that in an earlier writ petition 
‘Writ Petn. No. 435 of 1961) filed by 
the respondent in the High Court of 
Mysore, he. claimed. seniority over other 
employees of the Mysore Govt. Road 
‘Transport ‘Department, and in their 
judgment dismissing ‘the writ petition, 
the learned Judges observed that the 
respondent .was an Assistant. Store 
Keeper “under the new dispensation” 
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Truce . 


ALR | 


11. Towards the end, it was faintly 
urged on behalf . of the respondent 
that an order should be made by ws 
requiring the appellant to make pay- 
ment to the respondent on the basis 
of the scale of pay attaching to the 
post of Store Keeper at least for the 
period during which he held that post 
temporarily under the new dispensa- 
tion. On the material placed before 
us, it is clear that no such order can 
be granted. The respondent has in 
fact been paid during that period on 
the basis of which he lays claim. 

12. Accordingly, the appeal is al- 
Jowed, the order of the High Court 
dated March 22, 1968 is set aside and 
the writ petition is dismissed. How- 
ever, In accordance with the order of 
this Court granting special leave to 
‘appeal, the appellant shall pay to the 
respondent his costs of the appeal. 


Appeal allowed, 
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' (From: Madhya Pradesh) 


S. MURTAZA FAZAL ALI. AND 
P. N. SHINGHAL, JJ. 


Chhote Lal Singh, Appellant v. Stata 
of Madhya Pradesh, Respondent. 


Criminal Appeal No. 454 of 1977, Df- 
27-2-1978. — 


Penal Code (1860), Ss. 397, 412 — Con- 
viction under — Failure of prosecution 
witnesses to identify appellant at T. L 
Parade — Articles which were subject 
matter of dacoity recovered at the in- 
stance of appellant — Conviction under 
S. 397 I. P. C. altered to that under Sec- 
tion 412 I. P. C. (Para 2) 


Anno: ATR Comm. Penal Code (2nd 
Edn.), S. 397,. N. 8; S. 412, N. 6. 


FAZAL ALI, J.:— In this appeal 
special leave is: confined only to the 
nature of the offence and question of 
sentence. The appellant has been con- 
victed under S. 397 I. P. C. and senten- 
ced to seven years rigorous imprison- 
ment. It appears from the findings of 
the High Court that none of the wit- 
nesses was able to identify the. appellant 
at the T. I. Parade and, therefore, the 
position is that there is no legal evidence 
to connect the appellants with the actual 
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participation in the dacoity said to have 


been committed by the dacoits in the. 


house of Chhotekhan in village Pakhwar 
P. S. Mawai tehsil and district - Mandla 
on the night of 26/27-7-1974. It is true 
that empty cartridges were found near 


the place of occurrence which are said 


to have been fired from the licensed gun 
of the appellant, but that by itself is 
not conclusive because there has been a 
delay of as many as six days after the 
occurrence in the recovery of the cartrid- 
ges. Moreover the possibility of he 
cartridges having been used-by somecneé 
else by borrowing. the gun of the appel- 
lant cannot be reasonably excluded. 

2. In the ° circumstances, however, 
there can be no escape from the position 
that the articles, which were recovered 
at the instance of the appellant, were the 
subject matter of dacoity and have been 
properly identified by the owner of the 
articles, 
will be a presumption that the appellant 


Was a receiver of the property, transfer- 
red to him, in the course: of dacoity. ‘Ve 
would, therefore, alter the conviction of 
<97 
I. P. C. to that under S. 412 I. P. C. end 


the appellant from one under S. 


reduce the sentence from seven years to 
five years. Fine is reduced to Rs. 500/- 
and in default six months rigorcus 


imprisonment. With this modification the ` 


appeal is dismissed. 
Appeal dismissed; 





AIR 1978 SUPREME COURT 1391 
(From: Punjab & Haryana) 
S. MURTAZA FAZAL. ALI AND 
JASWANT SINGH, JJ. 
Civil Appeal No: 2416 of 1968:— 

Baru, Appellant v. Dalip Singh end 
others, Respondents. 

AND l 
Civil Appeal No. 6 of 1969.:— 

Supdt. Canal Officer, Rohtak, Appel- 
lant v. Dalip Singh and others, Respon- 
dents. 

, AND 
Civil Appeal No. 7 of 1969 :— 
State of Haryana. and: another, Appel- 


lants v.. Risal Singh and PRE never 
dents, 


Civil Appeals Nos. 2416 of 1968, 6 and? 
of 1969, D/- 11-4-1978: i 

Northern India Canal and’ Drainage Act 
(1873), S. 30-B (3) (Punjaby — Revisional 
GV/GV/B780/78/GDR. | 


s east 


' , a 


. Barw;v. Dalip Singh (Fazal Ali J.) 


In these circumstances there 
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jurisdiction of Superintending Canal 
Officer — Scope — Is confined only to 
scheme approved by Divisional Canal. 
Officer — Applications for shifting heads 
of water courses filed by as many as 50 
co-sharers. of water courses — Held 
though no revision could lie against the 
rejection of the same, Divisional Cama! 
Officer directed to treat these applications. 
as for preparing a scheme and dispose 
them of according to law. (Para 21) 


Anno: AIR: Manual (3rd. Edn.), North- 
ern India C. and D. Act (1873), S. 30-B- 
(3) (Punjab) N. 5. 

MURTAZA FAZAL ALI, J.:— These 
appeals involve a common question of 
law and will be disposed. of by one coro- 
mon judgment. It appears that a large 
tract of land was- being irrigated. in the 
villages Sisai-Boa, Kajal Khera. and Raj- 
pura in Distt. Hissar by R. Ds. Nos, 1000: 
and 1,900. Two applications, one by Baru- 
and 49 others and the other by Ramesh- 
war and 3 others were made to. the: Dis- 
trict Canal Officer under the Provisions 
of the Northern India Canal.and. Drainage: 
Act, 1873 (hereinafter referred to as the: 
Act of 1873) for shifting the heads. of 
the aforesaid: water courses: but these- 
applications were rejected by the District 
Canal Officer. Thereupon the aforesaid! 
applicants filed separate revisions before 
the’ Superintending Canal Officer who: 
allowed the same and: passed! orders for 
shifting of the heads. of the water course 
alluded ta above: as. prayed: for by the 
revisionists. -The High Court which was. 
then moved in: writ jurisdiction quashed: 
the orders of the Superintending Canal’ 
Officer at the instance of Dalip Singh 
and, others on the ground. that no: revi- 
sion lay to the Superintending, Canal: 
Officer under the provisions. of the- Act 
of 1873 in. the circumstances of the case. 
Aggrieved: by the judgment and order 
of the High Court, the appellants have 
come up: to. this Court.. We have heard 
counsel for the parties and we agree 
with the view taken by the High Court 
that the aforesaid revision applications 
preferred by Baru and others and 
Rameshwar and. others. before the Super- 
intending: Canal: Officer were not main- 
tainable because the jurisdiction under 
S. 30-B (3) which. runs as fallows :— 


“S, 30-B . (3): The Superintending 
Canal. Officer may,. suo. motu: at any. time 
or on an application. by any. person. aggri- 
eved by the approved scheme made with- 
in a period of thirty days from. the date 
of. publication. of the particulars of. the 


` scheme under S. 30-C, revise the scheme - 
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approved by the. Divisional oe Offi- 
cer,” 


Is | cönfinëd only to. a scheme approved 
In ‘the 


by. the Divisional ‘Canal Officer. 
instant case, there ' was no question: of 
approval of any scheme. by the Divi- 
sional Canal Officér | and, therefore, ‘the 
revisions did not strictly fall: within T 
four corners of S. 30-B, ‘sub-cl. (3). - 


‘however, appears from the record ae 


while: about 50 ‘co-sharers of the water 
courses had applied for’ shifting of the 
heads of the aforesaid water ‘courses, 
about 15 of the other villages had oppo- 
sed this prayer.. It “was, therefore a 
clear case .where the Divisional - Canal. 
Officer should have considered : the -‘desir~ 
ability of ‘preparing. 
S. 30-A (1). For. these. reasons,. while 
we are clearly of. the opinion that there 


is no-.error.of law in the judgment of. 


the High “Court, the fact remains. that 


the applications. made by a number of. 


shareholders praying for shifting of the 
heads of- water ‘courses were ‘in reality 
and in substance ‘applications to the Divi- 
sional - Canal -Officer for. preparing -aà 


scheme so as to change the heads of the. 


water courses or: water outlets to: suit 
their needs. In the-circumstances,: there~ 
fore, while upholding the order : ‘of - the 
High Court we direct the Divisional 
Canal Officer to treat the aforesaid: appli< 
cations filed by Baru and’ others . and 
Rameshwar -and others as. applications, 
for preparing’ a scheme and ‘dispose them 
of in. accordance with. Ss. 17, 18, 19’and 
other relevant provisions. of Haryana “Act 
29/74: which has’ since ‘come into’ force, 
The ‘District Canal Officer may allow the 
aforesaid applicants -to file vany -‘stipple- 
mentary or amendéd~ application, if they 
so- desire. _He will also allow -the res- 
pondents to file their’ objections ‘and dis- 
pose: of. the matter. ‘as ‘expeditiously as 
possible in. accordance ‘with law. The 
result is that the appeals ‘aré dismissed 
but in the circumstances with no: orders 
as to. costs: 

Appeals dismissed; 


yI 


AR 1978 SUPREME COURT 1392: 
(From : Assam) oF 


S. MURTAZA FAZAL ALI AND 
»  . Pe N. SHINGHAL, JJ- ~ 


' Kararnat Ali and”others, Appellinits v, 
State of Assam, Respondent. : 


` Criminal Appeal. No. 256 of 1973, a 
16-2-1978. a; oe 
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Karamat’ Ali v. State of Assam: (Fazal Ali J.) > 


a scheme: under. 


A.I. R. 
- Penal Code (1860), Ss: 302, 34 — Four 
accused attacking. the - deceased. with 
common: intention to kill-— Their con- 
viction under S. 302/34, held proper — 
Fact that no overt act could be attribut- 
able to one of the accused, held immate- 
rial in the circumstances of the case. 
Decision 7. Assam: = Cc, Affirmed. 
i (Para 1) 


FAZAL ALI, I =" this appeal . by 
Special Leave the appellants namely 
Karamat Ali, Hashmat Ali, Kasam Ali 
and. Sharafat. Ali have been convicted 
under S. 302/34, I; P. C. and sentenced to 
imprisonment for life by the High Court 
of Assam, who affirmed the judgment of 
the Sessions Judge. There were eight 
accused before the trial court, who were 
convicted under S.- 302/149, I, P. C.; but 
on appeal. filed before the High Court: the 
High Court acquitted four of the accused 
and altered the conviction of remaining 
four accused from S. 302/149, I. P. C. to 
that .under, S. 302/34, I. P. C. maintain- 
ing the..sentence of life imprisonment, 
The. detailed narrative. of the prosecution 
case is:contained.in the judgment of the 
High Court and ìt is not necessary for. us 
to repeat. the, same all over again. . It 
appears: that on 14-12-1968 the deceased 
Najimuddin along with his brother Abdul 
Kadir. was-going to, Moirabari.market to 
sell brinjals belonging to . their: family.. 
At-the place of occurrence, which seems 
to be near the house Niamet Ali, the ap- 
pellants who were lying. in ambush in 
some of the bushes, came out on seeing 
the deceased, Najimuddin and: started as- 
saulting him. The - appellants were 
variously armed, According to the prose- 
cution ` appellant No: ‘1 -Karamat -gave a 
spear blow on the ‘mouth of the deceased 
Najimuddin, which resulted in his death. 
The deceased has also . received . some 
lacerated injuries. Kasim is said to 
have ordered the assault and Hasmat as- 
saulted the deceased with the handle of 
the spear. Sharafat~ tried “to assault 
P, W. 2 but before he ‘could do so, P. W. 2 
pulled out a stick and assaulted Sharafat 
as a result of which. he got some minor 
injuries. Thus from the evidence ad- 
duced by the ‘prosecution | ‘and accepted 
by the Sessions Judge and the High Court 
it is: absolutely’clear that all-the four ap- 
pellants clearly participated in the as- 
sault on the deceased.. It-is also estab- 
lished that the four appellants. had been. 
lying in.-ambush. to paunce upon the de~ 
ceased in order. to assault him. Having 
regard :to- the facts and:. circumstances 
there is no doubt that<all the: four: ap- 
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‘ pellants had shared the:common inten- 
. tion to kill the deceased Najimuddin. Nr, 


Mukherjee submitted that Sharafat’s cease 


is distinguishable because he did rot 
commit any overt act against the ce~- 
ceased. We are, however, unable to 
agree with this argument because | Shaxa- 
fat’s participation in the .occurrerre 
is very much there and but for the 
promptness,, shown: by P: W. 2 Abcul 
Kadir, Sharafat would have also assaut- 
ed the deceased. In these circumstancss, 
therefore, we feel that the High Cotrt 
Was right in convicting the appellarts 
under S. 302/34, I. P. C. Having heerd 
_ the counsel for the parties and having 
Zone through the evidence, we do rot 
d any error in the judgment of he 
High Court. The appeal accordingly 
fails and is dismissed. o 
Appeal dismissed, 
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D. A. DESAI AND R. S. PATHAK, Js, 


Ram Rattan (dead) by legal representa- 
tives, Appellants v, Bajrang Lal and 
others, Respondents. 


Civil Appeal No. 1244 of 1973, D/- 5-5- 
19 a 


(A) Stamp Act (2 of 1899), S. 36 — 


Instrument not duly stamped admitted in | 


evidence subject to objection — Duty of 
Court to judicially determine objectin 
before the suit is finally disposed of. 


When the document is tendered in ei- 


dence by the plaintiff; while in witness | 


box and objection is raised by the defen- 
dants that the document is inadmissikle 
in evidence as it is not duly stamped or 
for want of registration, it is obligatcry 
upon the trial Judge to apply his mid 
to the objection raised and to decide fhe 
objection in accordance with law. 
Tendency sometimes is to ‘postpone the 
decision to avoid interruption in the po- 
cess of recording evidence and, therefoce, 
a very convenient device is resorted <o, 
of marking the document in evidence 
subject to objection, This, however, 
would not mean that the objection as to 
admissibility on the ground that the n- 
strument is not duly stamped is judicial- 


*(Civil Second Appeal No. 520 of 1958, J/- 
14-8-1972 (Raj)). 
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; ly decided:. 
. such a situation at. a later stage before 


‘be made by registered instrument. 


. Anno: AIR Manual (3rd Edn.), 


S.C. 1393 
it is merely postponed: In 


the. suit. is finally disposed of it. would 
none-the-less be obligatory upon. the 
court to decide the objection, 
(Para 6) 
The endorsement made by the. trial 


Judge that “objected, allowed subject to 


Objection”, clearly indicates that when 
the objection was raised it was not judi- 
cially determined and the document was 
merely tentatively marked and in such a 
situation S. 36 would not be attracted. 
AIR 1961 SC 1655, Rel. on, (Para 6) 


Anno: AIR Manual ee Edn.), Stamp 
Act (1899), S. 36, N. 2 


_ (B) Hindu Law — " Religious endow- 
ment — Shebait — Right to worship by 
turn — Immovable property — Gift must 


‘be made by registered instrument only 


— (Registration Act (1908), S. 2 (6)).. 

The right to worship by turn is im- 
movable property gift of which can only 
The 
definition of immovable property in Re- 
Zistration Act lends assurance to treat- 
ing Shebait’s hereditary. office as im- 


. movable property because the definition 


includes hereditary allowances. Office of 
Shebait is hereditary unless provision to 
the contrary is made in the deed creat- 
ing the endowment. In the conception 
of Shebait both the elements of office 
and property, duties and personal inte- 
rest are mixed up and blended together 
and one of the elements cannot be de- 
tached from the other. Old texts, one 
of the. principal sources of . Hindu law 
and the commentaries thereon, and over 
a century the Courts with very few ex- 
ceptions have recognised hereditary office 
of Shebait as immovable property, and 
it has all along been treated as immov- 
able property almost uniformly. While 
examining the nature and character of 
an office as envisaged by Hindu law it 
would be correct to accept and designate 
it in the same manner as has been done 
by. the Hindu law text writers and ac- 
cepted by courts over a long period. It 
is, therefore, safe to conclude that the 
hereditary office of Shebait which would 
be enjoyed by the person by turn would 
be immovable property. The gift of such 
immovable property must-of course be 
by registered instrument. Case law dis- 
cussed. .. (Para 13) 
Re- , 
gistration. Act (1908), S. 2 (6), N. 6. i 


Cases Referred: „Chronological Paras 
AIR 1961 SC 1655. 6 
AIR 1954 SC 282 : 1954 SCR 1005 9 
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AIR 1951 SC 293 : 1951 SCR 1125 8, 11 
ATR 1932 Cal 791 (FB) 11 
AIR 1927 Pat 7- 12 
(1912) ILR 39 Cal 887 12 
(1907) 9 Bom HCR 99 11 
(1904) 6 Bom HCR 56 11 
(1904) 6 Bom HCR 137 10, 11 
(1884) ILR 10 Cal 73 il 
(1879) ILR 4 Cal 683 =: «12 

Mr. V. S. Desai, Sr. Advocate, (M/s. 


Sharad’ Manohar, S. S. Khanduja and 
R. K. Shukla, Advocates with him), for 
Appellants; Mr. Badri Das Sharma, Ad- 
vocate (for Nos. 1, 3 and 4) and Mr. 
M. B. L. Bhargava, Sr. .Advocate, (M/s. 
S. N. Bhargave and Sobhagmal Jain, Ad- 
vocates with. him) (for No. 2), for Res- 
Ppondents. . - 


DESAI, J. :— The ne siam 
tiff, appellant in this appeal by special 
leave, who died pending the..appeal, 
seeks a declaration that he is entitled to 
a right of worship by turn (called Osra) 
for 10 days in a circuit of 18 months in 
the temple of Kalyanji Maharaj at Vil- 
lage Diggi,. Distt. Tonk, Rajasthan, under 
the will Ext. I dated 22nd Sept. 1961 
executed by .deceased Mst. Acharaj, wife 
of Onkar. The suit was resisted by four 
amongst five. defendants, the 5th defen- 
dant having not put in an appearance. 
Various contentions were raised but the 
only one surviving for present considera- 
tion is whether document Ext. I pur- 
porting to be a will of deceased Mst. 
Acharaj is a will or a gift, and if the 


latter, whether it is admissible in - evi-’ 


dence on. the ground that it was not. duly 
stamped and registered as required by 
law ? 

2. When. the plaintiff referred to the 
disputed document in his evidence and 
proceeded to prove the same, an objec- 
tion was raised on behalf of the defen- 
dants that the document was inadmissible 
in evidence as being not duly stamped 
and for want of registration. The trial 
court did not decide the objection when 
raised but made a note: “Objected, 
Allowed subject to objection”, and pro- 
ceeded to mark the document as Exhi- 
bit I. When.at the stage of arguments; 
the defendants. contended. that the docu- 
ment Ext. I is inadmissible in evidence, 
the learned! trial judge rejected the con- 
tention taking recourse to S. 36 of the 
Stamp Act. On the question of registra- 
tion it was held that the document is not 
compulsorily registrable insofar as the 
subj ect-matter of the suit is concerned, 
viz., turn of worship which in the opinion 
of the learned trial judge was moveable 
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property. On appeal by the defendants 
the judgment of the trial judge was re- 
versed, inter alia, holding that the docu- 
ment Ext. I was a gift and. as it involv- 
ed gift of immoveable property, the docu- 
ment was inadmissible in evidence both 
on the ground that it is not duly stamp- 
ed and for want of registration. 
plaintiff's second appeal to. the High 
Court did not meet with success. 


3. The only question canvassed before 
this Court is that even if upon its true 
construction the document Exht.. I pur- 
ports to be a gift of turn of worship as a 
Shebait-cum-Pujari in a Hindu temple, 
does it purport to transfer an interest in 
immoveable property, and, therefore, 
the document is compulsorily registr- 
able? On the question whether the 
document was duly stamped it was said 
with some justification that it was not 
open to the Court to exclude the docu- 
ment from being read in evidence on the 
ground that it was not duly stamped. be- 
cause in any event under S. 33 of the 
Stamp Act it is obligatory upon the court 
to impound the document and recover 
duty and penalty as provided in pro- 
viso (a) to S. 35. 


4. Mst. Acharaj, wife of Onkar had 
inherited the right to worship by turn 
for 10 days in a circuit of 18 months in 
Kalyanji Maharaj Temple. It is common 
ground that she was entitled during her 
turn to officiate as Pujari and receive all 
the offerings made to the deity. During 
the period of her turn she would be 
holding the office of a Shebait. She pur- 
ported to transfer this office with its an- 
cillary rights to plaintiff Ram Rattan 
under the deed Ext. I purporting to be a 
will. Upon its true construction it. has 
been held to be a deed of gift and that 
finding was not controverted, nor was it 
possible to controvert it, in view of the 
recital in the deed that: “now Ram Rat- 
tan will acquire legal rights and. posses- 
sion of my entire property from the date 
the will is written. the details of the pro- 


perty are in Schedule 'A’.and after him, | 
‘his. legal -heirs will acquire those rights”, 


It appears crystal clear that the docu- 
ment purports to pass the title to’ the 
property thereby conveyed in. praesenti 
and in the face of this recital it could 
never be said that the document Ext. I 
purports to be a. Will, 


5. If by document. Ext. I the donor 
conveyed property by gift to donee and 
the property-included the right to wor- 
ship by turn in a temple, is it transfer of 
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immovable property which could only be 
done by a registered instrument . which 
must be duly stamped according to the 
provisions of the relevant Stamp Act” 

$. ‘When the document was aned 
in ‘evidence by the plaintiff while in wE- 


ness box, objection having been raised . 


by the defendants that the document was 
inadmissible in evidence as it was not 
duly stamped and for want of registr- 
tion, it was obligatory ‘upon the learned 
trial Judge tò- apply his mind to the 
objection raised and to decide the objec- 
tion in accordance with law. ‘Tenden-y 


sometimes is to postpone the decision <o 


avoid interruption in the process of r=- 
cording evidence and, therefore, a ve-y 
convenient device is resorted to, of marz- 

ing the document in evidence subject to 
objection. This, however, would mt 
mean that the objection as- to admissiki- 
lity on the ground that the” instrurnent 
is not duly stamped is judicially decided; 
it is merely postponed. In such a sitta- 
tion at a later stage before the suit is 
finally - disposed” of it would none-the-less 
be obligatory upon the court’ to decHe 
the objection. If after applying mind to 
the rival contentions the trial court =d- 
mits a ‘document in evidence, S. 36 ‘of 
‘the Stamp Act would come into play and 
such admission’ icannot -be called in -ques- 
tion at any stage of the same suit or 
proceeding on the ground that the- in- 
strument has’ not- been duly “stamp=d, 
The Court, and of necessity it: would be 
trial court before- which the objection is 


taken about admissibility of document >n- 


the ground that itis not duly stamped, Eas 
to judicially determine the matter as scon 
as the document is tendered in eviderce 
and before it is marked as an exhibit in 


the case and where a-document: has been 


inadvertently admitted without the’ coart 


applying its mind as to the question of 
admissibility; the instrument ‘could aot ` 


be said to ‘have been admitted in evi- 
dence with a view to attracting S. 36 
(see Javer Chand -v. “Pukhraj Suraiia, AIR 
1961 SC 1655). The endorsement “meade 


by the learned trial Judge that “objet-. 
clearly- 


ed, allowed subject to objection”, 
indicates that when the objection ` “as 
raised it was not judicially determimed 
and the document was merely tema- 
tively marked and in such a situaton 
S. 36 would not be attracted. 


T. Mr. - Desai -then contended. taat 
where an instrument not duly stamped or 
insufficiently stamped- is tendered in 
evidence, the Court has to impound it as 
obligated by 5. 33 and then proceed as 
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required by S.. 35, viz.,.to recover the 
deficit stamp duty along with penalty. 
Undoubtedly, if a person having by law 
authority :to receive evidence and the 


‘civil: court ‘is one .such. person before 


whom any instrument chargeable ‘with 
duty is- produced. and it is found that 
such instrument is not duly stamped, the 
same has to be impounded.. The duty 
and penalty has to be recovered accord- 
ing to law. Section 35, however, prohi- 
bits -its admission in evidence till such 
duty and penalty is paid. The plaintiff 
has neither paid the duty nor penalty till 
today. Therefore, stricto sensu the in- 
strument is not admissible in evidence. 
Mr. Desai, however, ‘wanted us to refer 
the instrument to the authority compe- 
tent to adjudicate the requisite stamp 
duty payable on the instrument and then 
recover the duty and ‘penalty which 
the party .who tendered the instru- 
ment in evidence is in any event 
bound to pay. and, therefore, on this 
account it was said that the docu- 
ment should not be excluded from evi- 
dence. ~ The duty and the penalty has to 
be paid when the document is tendered 
in evidence and an objection is raised. 
The difficulty in this case arises from 
the fact that the learned trial Judge de- 
clined: to decide the objection on merits 
and then sought refuge under S. 36. The 
plaintiff was, therefore, unable to` pay 
the deficit duty and penalty which when 
paid subject to all just exceptions, the 
document has to be admitted in evidence. 
In this background while holding that 
the document Ext. I would be inadmis- 
sible in evidence as.it-is not duly stamp- 
ed, we would not decline to take it into 
consideration because. the trial court is 
bound to impound the document and deal’ 


with. it according, to law, 


8. “Serious controversy centered, how- 
ever, round the question whether right 
to worship by turn ‘is immovable pro- 
perty gift of which can only be made by 
registered ` instrument. Hindu law re- 


cognises gift of property te an idol. In 
‘respect: of possession’ and management of 


the property which belongs to the Deva-. 
sthanam or. temple the responsibility 
would be-:in the manager who is de- 
scribed by Hindu law as ‘Shebait. The 
devolution of the office of Shebait. de-- 
pends on the terms of. the deed or will 
by which it is created and in the absence 
of-a provision to the contrary, the settlor 
himself becomes a Shebait and the office 
devolves according. to. line of inheritance 


from the founder and passes to his heirs. 
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-- various. heirs equally entitled to inherit 


functions belonging to the ‘office, dis- 
charging duty in. turn. This turn. of 
worship is styled as ‘Pala’ in West Bei- 
gal and ‘Osra’ in Rajasthan. Shebaiti 
being held to be property, in Angurbala. 
Mullick v. Debabrata Mullick; 1951 SCR. 
1125 : (AIR 1951 SC 293), this Court re- 
cognised the right of a family to succeed 
to the religious office of Shebaitship. This 
hereditary office of -‘Shebait is traceable 
to old Hindu texts and is a recognised 
concept ef traditional Hindu law. It. ap- 
pears to be heritable and partible in the 
‘strict sense that it is enjoyed by heirs of 
equal degree by turn and transferable 
by .gift subject to the limitation that it 
may not pass to a non-Hindu. On prin- 
. ciples of morality and propriety .sale of 
the office. of Shebait is not favoured. — 


- 9. The position’ of Shebait is not: 
merely that of a Pujari. He is a human 
ministrant of the deity. By virtue of 
- the office a Shebait is an administrator of 
the property attached to the temple of. 
which he is Shébait: Both the elements 


of. office and property, of duties and per- - 


sonal interest are blended together in the 

conception of Shebaitship.and neither 

can be detached from the other (vide 

Commr. of Hindu’ Religious Endowments, — 

Madras v. Lakshmindra Thirtha Swamiar 

of Sri Shirur Mutt, oe SCR 1005 ae 
1954 SC 282). 


10. The question then is. whether the 
hereditary office of Shebait is. immovable 
property. Much before ‘the enactment 
. of the T. P. Act a question arose in the 

: context of the Limitation Act then in. 
force whether a suit for a share in the 
worship and the emoluments incidental 
_to the same would be a suit for recovery 
cf immoveable property or.an interest in 
fmmoveable property. In Krishnabhat v. 
Kapabhat, (1904) 6 Bom HCR 137, after. 
referring to various texts of Hindu law 
and the commentaries of. English com- 
mentators thereon, a Division Bench of. 
the Bombay High Court held as under? | 


“Although, therefore, the office of a- 
priest in a temple, when it is not annexed 
to the ownership of any land, or held by 
virtue of such ownership, may. not, ' in 
‘the ordinary sense of the term,- be. im=« 
movable .property, but is an incorporeal - 
hereditament ‘of a personal nature, yet 
-peing by the: custom of Hindus classed 
with immovable Popery eit so 0 rira 
. -ed.:in their. law.. 


one ear oF ty t 
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This led to, an arrangement. amongst.: - 


sees no .objection. 


1: The’ - privileges * and «precedence -“* 


$ attached to. a hereditary: office’ ‘were 
the office for the due execution. of the 


termed in Hindu law as Nibandha sand 
the text of Yajnavalkay treated Niban-- 
dha, loosely translated as corody, as im- 
movable property.: Soon thereafter the 
question again arose in MBalvantray v. 
Purshotam Sidheshver, (1907-9 Bom 


HCR 99 where, in view of a conflict in 


decision between Krishnabhat (1904) 8 
Bom HCR 137 (supra) and Raiji Manor 
v. Desai Kallianrai (1904) 6 Bom HCR 56, 
the matter was referred to a Full Bench 
of 5 Judges. The question arose in the 

context of the Limitation Act in a suit | 
to recover fees payable to the incumbent - 
of a hereditary office, viz., that of a vil- - 
lage Joshi (astrologer). The contention 
was that such a hereditary office of vil- 
lage Joshi is immovable property. After 
exhaustively referring -to the texts of » 
Yajnavalkay. and the commentaries 
thereon, Westropp, C. J. observed -that 


_ the word ‘corody’ is not.a happy trans- 


lation of term Nibandha. It was held 
that Hindu law has always treated here- 
ditary office as immovable property. 
These two decisions were affirmed by 
the. J udicial Committee of the Privy.. 
Council in Maharana . Futtehsangji Jas- 


 wantsangji v. Desai Kullianraiji Hakoo- 
mutraiji, (1873) 1 Ind App 34 (PC). The . 


principle that emerges from these- deci- 


sions is that -when the question concerns.. 


the. rights of Hindus it must be taken to `. 
include whatever.the Hindu law classes 
as immovable although not so in. ordi- 
nary acceptation of the. word and to the . 
application of this rule within the ap- 
propriate limits the Judicial. Committee 
.In Raghoo Pandey v. 
Kassy Parey, (1884) ILR 16 Cal 73, the 
Calcutta High Court held that the right 
to officiate as: a priest at funeral cere- 
monies of Hindus is in the nature of im= - 


. movable. property. A- Full Bench of the 


Calcutta High Court in Monohar Mukher~ 
jee. v. Bhupendra Nath, AIR 1932 Cal 791 
(FB) held that the office of Shebait is. 
hereditary and is regarded in Hindu Law 
as immovable property. This Court. tock 
note of these decisions with approval in 
Angurbala Mullick’s case (AIR 1951 SC 
293) (supra). : 


12. Mr. Desai urged that pore is a 
distinct line of ‘authorities which. indi- 


- gate that a Pala or-turn of worship is 


movable property. In Mulla’s Transfer 
of Property Act, 5th Edition, p. 17, the - 
author has observed that.a-pala or turn: 
_of. worship -is:: moveable: pregerty. Ja- 


-- Eshan: Chunder : Roy. v;..Monmohini’ Dassi, ~ 
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(1879) ILR 4. Car 683:it was. said that it: 
.. was not. possible: to. come: to the conclu- . 
sion that the right to: worship an. idol ‘is:. 


"a 
-a 


... Kuruvi Muthu v.. State of; T; N 


in .the.nature of an interest in immove~ 
able property. It is a bare statement 
With no reference to texts of Hindu law 
or commentaries thereon. In Jharula Das 
v. Jalandhar Thakur, (1912) ILR 39 Cal 


887 it was held that the office of Shebait 


is hereditary and that the suit which was 
brought after a. period of 12 years was 
barred by limitation. This decision does 
not specify the nature of property term- 
ed as turn of worship in Hindu law. The 
Patna High Court in: Jagdeo Singh v, 


Ram Saran Pande, AIR 1927 Pat 7 has 


in terms held that a turn of worship is 
not an interest in immovable property 
and, therefore, a sale thereof does not 
require. registration.. The decision pur- 


. ports to follow the ratio in Eshan Chun- 


der Roy’s case (supra): which. gives no 


reasons for the decision and also Jharula. 


Das’s case (supra) where this question 


‘appears not to have been in terms raised, 


13. The definition of immoveable pro- 
perty in S. 3 of the T. F. Act is couched 
in negative form in that it does not in- 


' clude standing timber, growing crops, or — 
grass.. The statute avoids positively de- 


fining what is: immovable property but 
merely excludes certain types of pro- 
perty from being. treated as immovable 
property. Section 2.(6) of the Registra- 


' tion Act defines- immovable- ‘property to 
. include 


lands, . buildings, hereditary 
allowances, rights to ways, Tights, ferries, 


fisheries or any other benefit to arise out- 


of land, and things attached to the earth, 
or ‘permanently fastened to anything 
which is attached to the earth, but not 
standing timber, growing crops or grass. 


Section 2 (26) of the General Clauses Act 
‘defines immovable property to include 


land, benefits to arise out of land -and 
things attached to.. the: earth or per- 
manently . fastened to anything ‘attached 
to ‘the: earth.. 


ing Shebait’s.. hereditary office as im- 
movable property. because the definition 
includes hereditary allowances. Office 
of Shebait is hereditary unless provision 
to the contrary is made In the deed 
creating the endowment. In. the .con- 


ception of Shebait: both the elements of. 


office and property, duties’ and personal 


interest are mixed up and’ blended: to- . 
- igether and one of the. elements -cannot 
- ' Old texts, 
- fone of: the principal. sources.. of. Hindu. 


be -detached from the- other. 


‘Code (1860), S. 302). 


It may: be. ‘mentioned that | 
‘|the definition: of Immoveable property in 
Registration Act lends assurance to treat 


. (Fazal Ali J). [Pr. 1}. 


office of Shebait as. immoveable property, 


. and it has all along been treated as im-]. 


movable property. almost uniformly. 
While examining the nature und charac- 
ter of an office as envisaged by Hindu 
law it would be correct to accept and 
designate it in the same manner as has 
been done by the Hindu law text writers! . 
and accepted by courts over a long 
period. It is, therefore, safe to conclude 
that the hereditary office of Shebait 
which would be enjoyed by the person 
by turn would be immoveable property. 
The gift of such immoveable property 
must of course be by registered instru- 
ment. Exhibit I being not registered,| 


the High Court was justified in excluding’. 
it from evidence. On this conclusion the 


plaintiff's suit has been rightly dismissed. 


14. This appeal accordingly fails ana 
is dismissed with costs, 


Appeal dismissed, . 





AIR 1978: SUPREME COURT 1397. 
_ (From: Madras) ` 
S, MURTAZA FAZAL ALI AND 
"P. N. SHINGHAL, JJ. 
- Kuruvi Muthu, Appellant ` v. State of 


Tamil Nadu, Respondent, 


Criminal Appeal No. 432 of 1977, Dj- 
3-3-1978. , 

Constitution of India, Art. 136 — Spe- 
cial leave. in criminal cases — Interfer- 
ence with sentence of death — Accused 
having caused brutal murder of two per- 
sons sentence of death maintained. Judg- 
ment of Madras H. C. Affirmed. (Penal 
T (Para 1) 

-Anno: AIR Comm.: Const. of mia 
(2nd 1974 -Edn.), Art. 136, N. 10 (A). 

"FAZAL ALI, J. :-~- In this appeal the 
leave. was confined to the question of 
sentence only and that too on the ques- 
tion of compliance of the procedure 


-under S. 235 of the Criminal P. C. We 


had by an order dated 12-1-1978 direct- 
ed the Superintendent, Jail to ask the 


appellant to file. an additional affidavit 
‘mentioning the facts and circumstances 


under ‘which a lenient view on the 


sentence. could be taken. In compliance 


with’ our ‘order an affidavit has been sent 
by the ‘accused from the jail in which 


.GV/GV/B566/78/GDR |... is. ee ee A. 


- & C. 1397. . 


Jaw and.the domenii kei {hereon andi. o. 
„over a. century: the. Courts. with. very few}. rae 
-exceptions:, have. recognised hereditary]... 
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the only ground taken by him on the 
question of sentence is that he is a poor 
man having a wife and five children and 
was: working as an: agriculturist. on daily 
wages which was the main source of 
sustenance: for maintaining his family. 
The accused further mentioned. that one 
P. W. 15 Kuppana owed him a sum of 
Rs. 5,000/- which he refused to pay 
although. after the Panchayat it was 
_ agreed. that. he: would pay Rs. 1,500/-. He 
also: states that he had advanced Rs. 885/- 


to the deceased by way of loan. These 


circumstances show that his economic 
condition was not that bad. Having re- 
gard to the fact that he had caused brutal 
murder: of two persons, it is not possible 


for us to interfere with the sentence of 


death imposed on. him, 


2; For these reasons the appeal Is dis- 


missed and the - sentence of death is 
affirmed, 


Appeal dismissed, 
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(From: Allahabad)* | 


Y. Y. CHANDRACHUD, P. K. GOSWAMI 
AND P. N. SHINGHAL, JJ. 


Munshi Muzbool “Raza, Appellant vV. 
Hasan Raza, Respondent; 

Civil Appeal No. 2336 of 1968, D/- 
21-3-1977. 7 
' (A) U. P: Consolidation of ‘Holdings Act 
(5 of 1954), S. 5 (2) (a) (as amended by 
Act 21 of 1966) — Right in respect of 
land in area subjected to . consolidation 
proceedings —- Appeal. regarding before 
Supreme Court —- Abates. 


Where the appeal before the ‘Supreme 


Court related to a right in a land in an 
-atea which was subjected to consolida- 
tion proceedings, the same- would abate 
in view of provisions of sub-sec. ` (2) (a) of 
S.5. AIR 1968 SC: 714, Foll. (Para 6) 
(B) .Civil P, C. (1908), S. 11 — Res 
judicata — Applicability. ee g 
Where in a second appeal the party 
was directed to take recourse to consoli- 
dation proceedings in respect of his 
alleged rights and the party accordingly, 
not only took recourse as directed but 
also challenged the decision of the con- 
solidation authorities in a writ petition 


S. A. No:. 413 of 1955; D/- 27-2-1968 
(Al). A 


HV/HV/B511/ TT/SNV . 








again'in second appeal. 


‘High’ Court, which was ` 


A.L R, 


and that writ petition also failed, the 
party would be precluded from re- 
agitating the same questions -once over 
(Para 7) 


Anno: AIR Comm., C. P. C. i Edn.), 
S. 11, N. 100. 


(C) U. P. Zamindari Abolition and Land 
Reforms Act (1 of 1951), Ss. 235, 234 — 
Ejectment of Adhivasi — Grounds. 


By reason of the provisions contained 
in S. 235, an Adhivasi is liable. to be 
ejected on the grounds mentioned in Sec- 
tion 234 only and on no other grounds. 


l (Para 8) 

Cases Referred: Chronological Paras 
AIR 1968 SC 714 : (1968) 2 SCR 95 : 1968 
All LJ 46 . 6 


CHANDRACHUD, J.:— The appellant 
filed Suit No. 275 of 1949 in the Munsif’s 
Court, Badaun, against the respondent 
for recovering possession of plots Nos. 231 
and 289 admeasuring about 7 bighas and 
situated in the village of Khakholi, Dis- 
trict Badaun. The suit was filed on the 
allegation that Mst. Aqila Khatoon, who 
was the original owner of the plots, had 
leased them out to the appellant but that 
the respondent trespassed on the plots 
by procuring a false entry in the village 
records in the year 1356 Fasli. The suit 
was resisted by the respondent on the 
plea that he was in possession of the 
plots as a tenant since 1352 Fasli, and, 
therefore, the plaintiff had-no right to - 
evict .him from the plots. The U. P. 
Zamindari Abolition and Land Reforms 
Act, T of 1951, came into force during the 
pendency of the suit upon which the res- 
pondent raised an additional contention 
that he was in possession of the plots as 
a sub-tenant. 


2s: The trial out decree the suit for 
possession and -for damages holding that 
the: respondent had no right. to remain 
in possession of the plots. .That judg- 
ment was confirmed in appeal: by-.: the 
learned District Judge, Badaun. Stated 
briefly, the learned Judge held that. the. 
entries. in the Revenue. record, -which © 
purported to show that the respondent 
was in possession of the plots, did not 
reflect -a true state :of affairs, and; there- 
fore, the respondent was liable to ba 
evicted.. 


3. The respondent then’ filed second 
appeal No. 413 of 1955 in the Allahabad: 
allowed. on 
February 27, 1968. This appeal by spe- 
cial’ leave is : directed aoe that judg- 
ment. 
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4. It appears ‘that in consequence of 
the decree passed by the District Court 


on November 22, 1954 confirming the ` 


judgment of the. trial Court,: the appel- 
lant obtained possession of the suit plots 
sometime in December, 1954. The Spe- 
cial Leave Petition, filed by the appellant 
shows that after he obtained possession 
of the plots, the respondent filed a suit 
under the Act of 1951 in the Revenue 
Court, alleging that he, the respondent, 
was an Adhivasi of the plots and, there- 
fore, the decree of the Civil Court dis- 
possessing him was illegal and without 
jurisdiction. That suit was decreed: by 
the Revenue Court on June 17, 1955 which 
held that the decree passed by the Civil 
Court was a nullity, and therefore, the 
respondent was entitled to .restoration of 
possession. 


5. It further appears that 3 -n 1959, the 
area in which the plots are situated 
came’ under the purview of the U. P. 
Consolidation of Holdings Act, 5 of 1954, 
and thereupon the respondent made an 
application that his name should be re- 
corded as a Sirdar in respect of the dis- 
puted plots. In those proceedings also, 
the Consolidation Authorities held that 
the Civil ‘Court had wrongly assumed 
jurisdiction in the suit filed by the ap- 
pellant and that the decree passed there- 


in was not binding on the Consolidation . 


Authorities. Those Authorities held on 
an application filed by the respondent 
that he had become an Adhivasi under 
S. 3 of the Zamindari Abolition Act, 195T 
and that, therefore, he was entitled to 
remain in possession of the plots. Having 
exhausted the duly- appointed remedies 
before the Consolidation -Authorities, the 
appellant filed writ petition No. 3106 of 
1962 in the High Court of Allahabad, 
which was dismissed by a Full Bench of 
that Court on- September 11, 1967, : 


. 6 By reasons of the various develop- 
ments to which:we have referred above, 
the appellant cannot claim possession of 
the suit property from the respondent. 
The first difficulty in the way of the ap- 
pellant is that S. 5 of the U. P. Consoli- 
dation of Holdings.Act, as aménded by 
Act 21 of 1966, provides by sub-sec. (2) (a) 
that every suit in respect of any right or 
interest in any land in the area ‘in regard 
to which proceedings can or ought to be 
taken under the Act, pending before any 
Court or Authority whether of the first 
instance or of appeal, shall stand abated. 
Upholding the validity of that section, 
this Court in Ram Adhar Singh v. Ram- 
roop Singh, (1968) 2 SCR 95: (AIR 1968 


- Shankaria v. State of Raj asthan 


1974. The 
(C. I. D) made a written request to the 


S.C. 1399 


SC 714), accepted the contention that the 
appeal pending before it had .abated by 
reason of S. 5 (2) (a). Thus, the suit 
filed by the appellant-stands abated. 


7. The other difficulty in the way of 
the appellant is that he was directed by} . 
the -High Court ‘to take recourse to Con- 
solidation Authorities in regard to his 
alleged rights, while the ‘second appeal 
was pending in the High Court. He ex- 
hausted those remedies, challenged the 
ultimate decision by filing a writ peti- 
tion in the High Court and even that writ 
petition failed. He cannot, then, re- 
agitate the same questions once over 
again in the second appeal. These ques- 
tions stand finally concluded ‘by the de- 
cision recorded in the writ petition. 


8. Section 231 read with S. 234 of the 
Act of 1951 furnishes an additional 
ground for the respondent to resist the 
appellant’s claim. . By Section 231, in so 
far as it is relevant, an Adhivasi con- 
tinues to have all the rights .and liabili- 
ties which he possessed on the date im- 
mediately preceding the date of vesting, 
except as provided in Ss. 233 and 234. 
We are not concerned in the instant case 
with S. 233, but S. 234 provides that an 
Adhivasi shall be Hable to ejectment 
from the land held by him on the grounds 
mentioned in that section. By reason of 
the provisions., contained in S. 235, an 
Adhivasi is liable tò be ejected on the 
grounds mentioned in S., 234 only and 
on no other grounds. 


‘9 For these reasons, in addition to 
the others which the High Court has 
given, this appeal must fail and is ac- 
cordingly dismissed, “There will ‘be no 
order as to costs, 

Appeal dismissed. 





AIR 1978 SUPREME COURT 1399 
(From: 1977 Cri LJ 684 (Raj) 
-R. S SARKARIA, N. L. UNITWALIA 
' AND P. S. KAILASAM, JJ. 
Shankaria, Appellant v. State of Rajas- 
than, Respondent. 


Criminal Appeal No. 562 of 1976, D/- 
26-4-1978. 


(A): Criminal P. C. (2 of 1974), S. 164— 
Confession whether voluntary. 


The accused was arrested on June 3, 
Superintendent of Police 


HYV/HV/C52/78/DHZ 


A 


Magistrate for recording the confession of 
the accused, The ‘Magistrate passed an 
order that the confession would be. re- 
corded on the following day and direct- 


ed that the accused be brought from . 


the judicial lock-up on 14-6-1974 and 
produced before him at 7 a.m. On June 
14, 1974, the accused was accordingly 
produced from the judicial lock-up in 
the morning and produced in the Court 


before the Judicial Magistrate. After 
detailed ‘preliminary questioning and 


warning, the Magistrate gave about 15 
minutes more for reflection to the accus- 
ed. When, as a result of these’ prelimi- 
nary proceedings, he was satisfied that 
the confession was being voluntarily 
made, he started recording the confes- 
sional statement of the accused at about 
8.45 a.m. After first recording the con- 
fession in another case, the Magistrate 
recorded the confession: of the accused, 
pertaining to the murders in the instant 
case. The Magistrate put pointed and 
searching questions to the accused to en- 
sure that the confession was being made 
voluntarily. He specifically asked the 
accused about the date of his arrest and 
the period of detention in police custody. 
He then asked him how the police had 
treated him during the police custody. 
The accused replied in categorical terms 
that he had not been beaten or mal- 
treated or threatened by the police. The 
Magistrate asked the accused 


"Whether you were told if you made 
the confession you would be released or 
pardoned or that you would get any 
other benefit ?” 


The accused replied: “I was not told that 
if I made the confession I would be re- 
leased or pardoned or that I would get 
any other benefit.” The Magistrate ex- 
plained to the accused that in no case, 
whether or not he made a confession, 
his custody would be handed over to the 
police. To this, the accused replied: “I 
am making confession out of my free 
will. I have understood”. The Magis- 
trate further explained in clear, unmis- 
takable terms to the accused that he was 
not bound to make a confession, and if 
he did so, the confession might be used 
as evidence against him. After giving 
the accused 15 or 20 minutes more for 
reflection, the Magistrate recorded -the 
. confession of the. accused, at first the 
one relating to the other case, and there- 
after the confession ‘pertaining to the in- 


© stant case. 


Held that the përbd of about two days 


.4n judicial custody, preceding ‘the. confes- 


Shankaria v. State of Rajasthan (Sarkaria J.) 


. the Gurdwara. 


A.L R: ` 


sion was more than sufficient to shed fear 


or influence of the police, if any, The 


confession was voluntarily made by the 
accused. AIR 1957 SC 637, Dist. 
(Paras 18, 26) 
e AIR Comm., Cr. P. C., S. 164, 
14 
(B) Criminal P. C., 2 of 1974), S. 164 — 
Confession whether voluntary —. Confes- 
sion made on 14-6-1974 —. Trial com- 
mencing on 10-1-1975 when charges were 
framed and read over to accused — Ac- 
cused not retracting confession on this 
date though pleading not guilty to the 
charges — Confession retracted on 14-8- 
1975 when he was examined under S. 313 
— Held fact that the confession was not 
retracted at tbe earliest opportunity mili- 
tated to some extent against the conten- 
tion of accused that the confession was 
recorded under pressure of the police. 
(Para 19) 
Anno: AIR Comm., Cr. P. C. S. 164, 
N. 14. 


(C) Criminal P, C. (2 of 1974), S. 296 — 
Person taking specimen finger prints of 


‘accused not examined as a witness at the 
‘trial but his affidavit filed at the trial be- 


fore the Court — Held his evidence ren- 

dered on affidavit being of a formal 

character was admissible under S. 296. .— 

(Para 44) 

Anne: AIR Sor Cr. P. C, §. 296, 
1 


Cases Referred : Chronological Paras 
AIR 1957 SC 637 : 1957 SCR 953 : 1957 
= Cri LJ 1014 13, 16 


Mr. S. K..Gambhir, Advocate, Amicus 
Curiae, for Appellant; Mr. S. N. Kacker, 
Sol. Genl. (M/s. S. M. Jain, Dalveer 
Singh and Rajeev Dutta, Advocates with 
him), for Respondent: 


SARKARIA, J. :— This appeal by spe- 
cial leave is directed against a judgment 
of.the High Court of Rajasthan, by which 
the conviction and death sentence im- 
posed on the. appellant by the Sessions 
Judge in respect of the murders of Jar- 
nail Singh, Swaran Singh, Smt. Dipo and 
Guddi, was confirmed. 

2. The facts giving rise to the appeal 
are as under :— 

3. On May 2, 1974, Jarnail Singh ‘and 
Shyamdas were staying in the Gurdwara 
of village Karadwala. Karam Singh, the 


‘Granthi of Gurdwara, had gone away to 


Sadul Sahar. There, in the morning of 


. May 3, 1971, he received information that . 


somebody had murdered Jarnail Singh 
and Shyamdas .within the premises of 
Karam Singh _lost . no 
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time in reaching the scene.of occurrence, 
in a jeep. He’ found the dead: body . of 
- Jarnail Singh drenched in blood on the 
roof. Nearby, on a charpai, Shyamdas 
lay unconscious with head injury. The 
locks of the room and of the almirah 
were lying broken. Karam Singh, also, 
came to know from the persons gathered 
there, that in the neighbouring house 
also, Swaran Singh and his wife, Smt. 
Dipo, had been murdered, -and their 
daughter, Guddi was lying unconscious. 
Guddi had also suffered head injuries, 
The household articles were lying scatter- 
ed and a blood-stained Ghota (a heavy 
wooden pestle) was lying in the court- 
yard of the house of Swaran ` Singh des 
ceased. 


4. Karam Singh, then, went to the 
Police Station, Sadul Sahar, and lodged 
a First Information Report on the basis 
of the preceding facts. In the report, 
he also mentioned the presence af foot- 
prints of the suspected culprit. at the 
Scene of occurrence. 


5. After registering a case, Shri Bhan- 
war Lal, Station House Officer (P. W. 18) 
reached the spot and prepared the site- 
plan (Ex. P-16) and.the connected in- 
spection memo (Ex. P-16-A), in which he 
noted all the relevant physical facts 
noticed by him at -the site. The Police 


Officer, also. held inquest regarding the . 


deaths and prepared the inquest reports, 
He found one Thali (Art. 4) and two 
tumblers (Arts. 2 and 3) lying there. He 
examined them. There appeared to be 
finger-prints on these articles. He, there- 
fore, seized them. and prepared a memo 
(Ex. P-31). He also found there one pair 
of wooden Khaddao (Arts. 7 and 8). He 
seized them. He also noticed one foot- 
print in the house of Swaran Singh and 
two more’ outside that house. He pre- 
pared the moulds of these foot-prints. 
He also prepared a mould of the foot- 
print which ‘he noticed in the Gurdwara. 
He also took into possession the blood- 
stained Ghota and sealed it into a parcel. 


6. Despite investigation, no clue of 
the murder was found till another inci- 
dent took place in Ganganagar District, 
after some time. The modus operandi 
for committing the theft adopted by the 
Miscreant was similar. — . 

T. Since several crimes of the’ same 
pattern had been committed in -various 
places in District Ganganagar, the in- 


'. vestigations were conducted .by several 


‘police officers under the co-ordinated 
supervision -of Shri Shyam Pratap Singh 
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Rathore, Superintendent of Police, Bhan- 
war Lal- Station House Officer, Sadar 
Ganganagar was also one of those in- 
vestigators. According to the statement 


of Shri Rathore, -about 60 murders in 


29 cases of the same pattern in the neigh- 
bouring areas in the States of Rajasthan, 
Haryana and Punjab were under. investi- 
gation, 


8. On May 25, 1974, Shri Rathore got 
Some clue, on account of which his suspi- 
cion fell on Shankaria. His suspicion was 
confirmed on May 31, 1974. He, there- 
fore, accompanied by Subhash, went to 
Bhatinda and there arrested Shankaria 
on June 3, 1974 at about 2.30 p.m, He 
searched Shankaria’s person and ‘pre- 
pared the memo (Ex. P-50) of the arti- 
cles recovered from his person. One of 
the articles thus recovered was a rikshaw 
pulling licence issued by the Municipal 
Committee, Bhatinda, in the name of 
Rattan Lal son of Jetha- Ram. After 
making the appellant to cover his face, 
he took him to Ganganagar, where he 
remained in the police custody till 12-6- 
1974.. On that. day, the appellant was 
taken to Raisinghnagar and produced be- 
fore the Munsif-cum-Judicial Magistrate 
First - Class. The Magistrate remanded 
Shankaria to me Judicial Tock-up for 
two days. - 


9. On June 13, 1974, Shri Srivastava, 
Superintendent of Police (C. I. D.) who 
had ‘taken charge of the investigation, 
made a written request to the' Magis- 
trate for recording the confession of the 
accused, The Magistrate passed an order 
that the confession would be recorded on 
the following day and directed that Shan- 
karia be brought from the Judicial Lock- 
up on 14-6-1974 and produced before him 
at 7 a.m, l 

10. On June 14, 1974, Shankaria was 
accordingly produced from the Judicial 
Lock-up in the morning and produced in 
the Court before the Judicial Magistrate, 


Shri Bansal. After detailed preliminary 


questioning and warning, the Magistrate 
gave about 15 minutes more for reflection 
to the accused. When, as a result of 
these preliminary proceedings, he was 
satisfied that the confession was being 
voluntarily made, he started recording the 
confessional statement of Shankaria ac- 
cused at about 8.45 a.m: That confes- 
sional -statement pertained to another 
double murder case of Police. Station 
Sadul Sahar, which was the subject .of 
the Special Criminal. Appeal No. 561 of 2 
which- has been disposed — . 


1402 S.C. [Prs. 10-15} 


of by a separate judgment, After . re- 
cording the confession in the said case, 
the Magistrate recorded the confession 
(Ex. P-39) of Shankaria,. pertaining to 
the four murders in question: in the im- 
stant case. S 


11. Rendered into English, the con- 
fession (Ex. P-39) reads as under: 


“About a month and 8 or 9 days back f 


at 3.30 a.m. I boarded’ the train at 
Bhatinda. I had the ticket for Sadul- 
shahar, - I reached. Sadulsahar Matili.: at 
7 p.m. in the evening. I then proceed- 
ed alongside the railway track and 
reached Kardwala. I put off my chappal 
at the side of the Gurdwara and then 
went near a pool and there I put off my 
clothes and entered the Gurdwara. There 
was a kitchen near the pool from where 
I picked up a Ghota. and then went to 
the Kotha on which men were sleeping: 
I climbed to- the roof. of the Kotha from 
the place near the machine. I gave a 


Sota blow to the person who was sleep- 


ing. A body also was-sleeping nearby. I 
hit him also. with the Ghota on the head. 
I then got down. There was a water 
pitcher. I took water and: drank it. -I 
found one Sandasi there. — 
of the Sandasi, I broke ‘open the lock and 
searched the entire house, but found no 
money. From e shirt I got Rs. 2/- only. 
After this incident I went around with 
that Ghota to the nearby house. I tried 
to climb the wall but could not do so. I 
then effected my entry through the main 
door of the house. J found a man sleep- 
ing on a charpoy inside the house. I hit 
him with the Ghota. Just at a little dis- 
tance from that place, two women were 
sleeping on a cot. I gave Ghota blows 
to them also. One of them fell down 
from the charpoy and then I again gave 
a Ghota blow to her. There was a pit- 
cher of water. I took my bath and then 
came back to the place from where I 
had gone there. I remained at that place 
up to 3 A. M., from where I had gone. to 
the village and then on the road. Along 
with the railway line I went to the Rail- 
way Station Budhsinghwala and reached 
the station at 7 in the morning. The 
train was not available. Therefore, I 
came to Hanumangarh by a bus. From 
Hanumangarh, I got the train and reach- 
ed Bhatinda and started plying rikshaw 
in Bhatinda,” 


At the foot of the record of the con= 
fession, the Magistrate appended the re- 
quisite certificate enjoined by S. 164, Cri- 
minal P. C. 


Shankaria v. State of Rajasthan (Sarkaria J.) 


With the help. 


A. i. R. 


12. The conviction of the appellant 
mainly rests on his confessional state- 
ment (Ex. P-39). 

13. Mr. Gambhir, appearing as amicus 
curiae, contends that the confession 
(Ex. P-39) appears to have been made 
under police pressure and inducement, 
and was not voluntary. Emphasis in this 
connection has been placed on the fact 
that the Magistrate did not, after the 
preliminary questioning, give sufficient 
time to the accused for reflection. It is 
submitted that since the appellant was 
in police custody for about. 9 days and 
it was incumbent on the - Magistrate to- 
give the appellant at least 24 hours’ time 
in jail custody, free from police influence, 
to decide whether or not to make a con- 
fession. Since such a precaution was not 
taken — proceeds the argument — the 
confession: should be presumed to be 
stamped with the vitiating influence and 
pressure of the ‘police. Reliance has 
been placed on this Court’s decision in 
Sarwan Singh v. State of Punjab, 1957 
SCR 953 : (AIR 1957 SC 637). 

14. The contention appears to be at- 
tractive but does not stand a close exami- 
nation. It may be noted that during his 
examination at the: trial, Shankaria had 
denied even the factum of making any 
confessional statement whatever to the 
Magistrate, He did not then complain of 
any ‘police beating, torture or pressure, © 
although he -was then defended by an 
experienced counsel at State expense. In 
the High Court, also, a senior counsel, 
Shri K. C. Jain, appeared as amicus 
curiae to defend the appellant. This 
contention was raised in the High Cours 
also and was rightly. repelled. 


15. It may be further noted that the 
appellant was got admitted.. to the Judi- 
cial Lock-up at Raisinghnagar in the 
evening of 12-6-1974, presumably with 
the object of getting his confessional 
statement recorded by the Judicial Magis- 
trate. Subsequently on June 13, 1974, 
Shri Kashi Prasad Srivastava, Siperin- 
tendent of Police, made a formal request 
in writing to Shri Bansal, Judicial Magis~ 
trate, to record the confession. Shri 
Bansal did not immediately . record the 
confession of the appellant but directed 
that the confession would be recorded on 
the following morning at 7 a.m. when 
the accused would be brought from the 
Judicial Lock-up. The Magistrate then 
put pointed and searching -questions ta 
the appellant to ensure that the confess 
sion was being made. voluntarily. He 
specifically asked the accused about 


1978 


the date of his arrest and the period 
of detention in police custody. He then 
asked him tow the police had treat- 

ed. him during the police custody. The 
a replied in categorical terms that 
he had not been beaten or mal-treated or 
threatened by the police. Question No. 6 
put to the accused was as under: - 


“Whether you were told if you made 
the confession you would be released or 
pardoned or that you would get any 
other benefit ?” 


The accused replied: “I was not told that 


if I made the confession I would be re- - 


leased or pardoned or that I would get 
any other benefit.” In Question No. 7, 
the Magistrate ‘explained to the accused 
that-in no case, whether or not he made 
a confession,- his custody would be hand- 
ed over to the police. To this, the ac- 
cused replied: “I am making confession 
out of my free will. I have understood.” 
The Magistrate. further explained in 
clear, unmistakable terms to the accused 
that he was not bound to make a confes- 
sion, and if he did so, the confession may 
be used as evidence against him. After 
giving the accused 15-or 20 minutes more 


for reflection, the Magistrate recorded - 


two confessions of the accused, at first 
the one relating to the other case, and 
thereafter the confession, Ex-F-39, 
pertaining to the instant case. 


16.' The essence of the: rule enunciat- 
ed ‘by this Court in Sarwan Singh's case 
(AIR 1957 SC 637) (ibid) is, that when an 
accused person is produced before a 
Magistrate, after prolonged police cus- 
tody, the Magistrate should before re- 
cording the confession under S. 164, Cri- 


minal P. C. ensure that the mind of the 
accused person was completely free from 


any possible influence of the police. In 
that ‘context; it. was observed that the 
effective. way of securing such freedom 
to the accused person is:to send him to 
jail custody and give him adequate time 
to consider whether he should make.a 
confession at: all: -It was suggested that 
ordinarily, for ‘this purpose, the accused 
person.:should be ‘sent to the judicial 
custody for at least .24 hours, preceding 
the confession. The ‘Court was careful 
enough to preface this suggestion with 
the remark that it was: difficult to lay 
down any hard and fast rule in — con- 
nection. 


17. In the instant “case, the . ed 
had about two days in the Judicial Lock- 
up, to ponder over this question of making 
or not making a- confession, He was ad- 


“were materially different. 


‘and: Bhanwar Lal (P. 


? 
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mitted to the Judicial Lock-up -in the 
evening of 12th June 1974 and thereafter 
remained in judicial custody, free from 
police influence, till his confession was 
recorded in the forenoon of June 14, 1974. 

18. The facts of Sarwan Singh’s case 
There, the 
accused was brought straightway from 
prolonged police custody to the Magis- 
trate, who immediately thereafter re- 
corded -his confession in the court-room, 

while the Police Sub-Inspector was 
loitering outside in the Verandah. There 
were visible marks of injuries on the 
person of the accused. In spite of this 
the Magistrate did not ask the accused as 
to how he had received those injuries. 
In the instant case, the period of about 
two days in judicial custody preceding 
the confession, was more than sufficient 
to shed fear or influence of. the Police, if if 
any. 

19. Another circumstance hich mili- 
tates to some extent against the conten- 
tion canvassed on behalf of the appel- 
lant, is that the confession was not re- 
tracted at the earliest. It was made on 
14-6-1974. The trial commenced on 10-1- 
1975 when the charges were framed and 


- read over to the accused. This was the 


earliest opportunity at which he could re- 
tract the confession, particularly. when he 
was defended by an experienced counsel. 
But he did not do so on this occasion, 


though ‘he pee: not guilty to the 
charges. 


20. The accused was examined anid 
S. 313, Cr. P. C. on 14-6-1975. It was 
on this day, during his examination, he, 
for the first time, retracted the confes- 
sion. He denied even -the factum of 
making this confessional statement (Exhi- 
bit P-39) when ‘the same was read over 
to him. In this.-connection, he stated: 
"I was notin senses at that time. I was 
severely beafen by the police and was 
forced to appear before the Magistrate.’ 
Thereafter, what had happened; I did not 
know because I had. become unconscious. 
I was: intoxicated with wine in the Rest 
House Raisinghnagar before I was pro- 
duced: before the Magistrate. I: was pro- 
duced before the Magistrate in the ' arate, 
of intoxication.” 


21. This belated plea of beating by 
the Police was not credible. No ques- 
tion was'-put to the investigating officers, 
S/Shri Kashi Prasad Srivastava (P. W. 16) 
W. 18), in cross- 
examination, to .show that they had 
beaten, threatened: or: otherwise induced 
the accused to. make the confession, 
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cording the confession. 
cused was in the judicial lock-up -for 
the preceding two days, from where he 
was brought under the orders of the 


Magistrate and produced. at 7.15 A.M. 


Secondly, if the accused was then dead- 


drunk, this: fact could not‘ have escaped’ 


the notice of the Judicial Magistrate. 


23. The Magistrate, Shri Bansal was 
examined as P. W. 7. One of the ques- 
tions put to him in cross-examination by 
the defence was: “Did you enquire from 


the accused as to how the police had 
meted out good treatment to him ?” Shri — 
“The accused did not ‘tell 


Bansal replied: 
me that the police had given him wine, 
meat and thus treated’ him’ well. He 
stated that good treatment was meted 
out to him.” 
. .24 The story propounded by ‘the at~ 
‘cused that at the time when he was 
‘produced before: the Magistrate for- re- 
- cording his confession, he- was so dead- 
drunk that he did not know what he 
was doing, was too fantastic to be be- 
lieved. 


that the confessional statement was not 


made. by the accused but was cooked up 


‘by the. J udicial Magistrate himself, 


25. Mr. S.. K.. Bansal was further 
. questioned : "Did you believe that the 
police had assured the accused that: .in 
case - he made the- confession, he would 
be. pardoned and that he would not be 
challaned. in this Court?” . 
refuted this suggestion, stating: “I. had 
put questions in this regard to the ac- 
cused to which he replied that the police 
had not assured him that if he made the 
. confession, he would not be challaned. or 
pardoned. .I was convinced from his res 
plies that he was. making the statement 
voluntarily and ... ... ... not under . any 
‚pressure or. inducement. » 

"26. In the light of what has been said 
above, we have no hesitation in ‘holding, 
in agreement with the Courts below, that 


the confession (Ex. P-39) was voluntarily. 


made -by the. appellant, 


..27. Fhe next question to be coristidet 
ed was, whether this confession is true; 


. » For this purpose;:the Courts: below .com~ .- 
.. re. pared) it. with the rèst of the evidence and’ 


Shankaria. v, State of ‘Rajasthavi (Sarkaria-J.) - 


22.. Equally unfounded.is the plea that 
wine ‘was administered. to -hirm (by the. 
Police) in.. the. Rest House.. before .pro- 
ducing him before the-Magistrate for re- - 
Firstly, the: ac= 


If the accused was then reeking © 
of alcohol and unfit to make. a statement: 
= — as he now wants to have it believed — 
the Magistrate would not have failed to ` 
note this fact. It is impossible tc believe . 


separate blows 


Shri Bansal . 


. examined: 


ALR. - 


' found: that‘ it-recéives’ sufficient: assurance “> 
‘and ‘support. from: the ‘other’ evidence. “a 


28:° The main éontention’ of ‘Mr. Gam- “a 


bhir, on this point, is that the confession 
(Ex. P-39), instead of being corroborated, 
stood contradicted by the medical evi- 
dence. Our attention was invited to the 
Statement of Dr. Jaswant Singh who had 
performed the post mortem examination 
ef the dead bodies of Swaran Singh and 
Jarnail Singh. - 


29. In his confessional statement 
(Ex. P-39). Shankaria, appellant, has 
stated that he picked up a Ghota from 
the kitchen of the Gurdwara and there- 
after caused head-injuries to all the five 
sleeping victims with that Ghota. 


36. Dr. J aswant. Singh noted three 
‘incised’ wounds on Swaran Singh de- 
ceased and two ‘incised’ wounds on Jar 
nail Singh deceased, - All these - injuries 
were: located on:the head. He found that 


-the skull bones. under ‘these injuries had: 


been fractured and. cut. In the trial 
court, the Doctor had ‘stated that in his 
cpinion the injuries on these deceased 
persons were caused with a sharp weapon 
and not -with the Ghota (Ex. P-1). He 
further opined that. the -injuries on 
Swaran: Singh. were the result of three 
and - those on Jarnail 
Singh of three successive’ blows. — 


31. Dr. Jaswant Singh had performed. 


the autopsy of Smt. Dipo w/o Swaran. : 


Singh, also. On dissection;, he found 
that there was fracture of right orbital .. 
margin “with maxillary sinus. Zygomatie 
bone involved the fracture. of -both the | 
nasal bones.- Underneath, . there was 
clotted. blood. The injuries were suffi- 
cient to cause death in. the ordinary _ 
course, and could be causen: PR the 
Ghota (Art; 1), 


32. Dr. Ram Lal Goyal (ŒW. 4) had 
‘the injuries of. Shyamlal, 
victim, This Doctor found on Shyamlal, 


. a lacerated wound on the parietal region 


of the head and one bruise on the. fronto- 
parietal region. - In his opinion, these in- 
juries could be caused with’ the Ghota — 
(Art. 1). . Dr,- Goyal had also conducted — 
the post mortem examination of .the dead 
body of Smt. Guddi, aged 14 years. He 
found one bruise :on the fronto-parietal. 
region of the head and one abrasion on 
the right. lateral malleolus - 
posterior of upper third of left forearm 
on her body.. These injuries, in his opin~.. 
ion, were. caused with some blunt weapon.. 


33. Dr: Jaswant. ‘Singh. was recalled: 


ene ‘further examined. -in -the High Court ~ 


on the  . 
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‘fore the High Court that all the injuries 
found on the dead-body of Swaran Singh 
could be caused. with the Ghota (Art. 1) 
He clarified that his previous opinion on 
this point rendered at the trial, could be 
wrong because he had examined the in- 
juries on the bodies of Swaran Singh and 
Jarnail Singh with a naked eye, as no 
magnifying glass was available to him, 
Dr. Jaswant Singh explained that to a 


naked eye, a lacerated wound on the head © 


may look like an incised wound; that 


only after examination under a magrify~ - 


ing lense, it could definitely be said whe- 
ther a particular head wound wes a 
lacerated wound or an incised wound, 
He clarified that the Ghota (Art. 1) might 
have been used as a stick for. inflicting 
the injuries found on the bodies of Smt, 
Dipo, Swaran Singh and Jarnail Sirzh. 


" 34. Dr. Prakash Dayal was ancther 
expert examined in the High Court, as 
C. W. 2, He was. the Head of the De- 
partment; of Forensic Medicine, Medical 
College, Jodhpur. On the’ basis of the 
data available from the post mortem. 2xa- 
. mination reports, this expert also opned 
that the injuries on the deceased persons 
could be caused with the Ghota (Art. 1). 
The witness gave convincing reasons in 
support of his opinion, . 


35. Dr. Ram Lal Goyal was also, fur- 
ther examined. as €C. W, 3 in the- High 
= Court. - He categorically stated that in- 
juries 1 and 2 found on the body of Guddi 
could be caused with the Ghota (Art. 1). 
He: explained that the same opinion was 
_€xpressed by him before the Sessions 
Judge, also, but it appears. that due. to 
some typographical error, the word not? 
had been incorporated in his statement, 


36.. In defence, the appellant examined 
Dr. S. M. Dugar, a retired Medical Jff- 
cer. He was asked to opine after =xa- 
mining the post mortem reports (Exs. P-5 


and P-6).relating to Swaran Singh: and - 


Jarnail Singh deceased, whether the: in- 
cised wounds noted therein could be 
- caused by a blunt weapon. While opining 
that true 
caused with a hard blunt object like the 


Danda (Art. 1), Dr. Dungar commented 


on the post morem report i = | as 
under ? 


"I find that: the- iai (Ex. P-5) is not 


.complete. ‘The “Medical. Officer: should 
have .given :the description of: the’ tissues 
layer. by layer: while dissecting the. body. 


He‘ has .also’ not’ given the: exact: nacure . 


Shankaria’ v. State.of Rajasthan (Sarkaria J:) 


In variance with his“éarlier- 
deposition, Dr, Jaswant ‘Singh stated bè- 


§ncised’ wounds are n=ver- 


~. [Prs 33-394: 


ther they were inverted or’ everted.” - ' 


- Regarding Injury No. 3 in Ex. P-5," ‘Dr: | 


Dugar stated, if the injury was 1” deep - 
as noted therein, the underneath bone 
should have been cut sharply, but this 
was not so mentioned in the post mortem 
report. Dr. Dungar. was therefore, 
unable to opine on the basis of this in- 
complete data, whether the injury to the 
brain tissue was due.to a sharp cutting 
weapon or piercing of bone pieces. 

37. In regard to the post mortem re- 
port (Ex. P-6) relating to Jarnail Singh 
deceased, Dr. Dugar stated that a blow 
given with a sharp cutting object, does 


' not usually cause fracture of the bone 


into small pieces, as was found in this 
case, > The data being incomplete, the 
witness was unable. to opine whether or 
not the injury was caused with a sharp~ 
edged weapon. 


38. After a careful examination of the 
Statements .of the Doctors, the learned 
Judges of the High Court came. to the 
conclusion that .the injuries found .on 
Swaran Singh and Jarnail Singh could 
be. caused with the Ghota. (Art. 1). The 


injuries on the -victims. were located on.. 


the head. The scalp over the head is 
taut. . Even an injury caused with a 


: blunt weapon on the - head,.. ordinarily. 


produces a gaping wound, the. edges of 
which if not carefully examined under a 
magnifying lense, can be ‘mistaken for- 
those of an ‘incised’ wound. This was 


. the ‘mistake committed by Dr. Jaswant 


Singh and he had courage enough to 
admit and correct it in further examina- ` 
tion before the High Court. Thus con- 
sidered, there was no contradiction be- 
tween the confessional statement and the 
medical testimiony in regard to the nature 
of.:the inflicting weapon. Rather, the 
medical evidence taken as a whole, in- 
cluding the statement of Dr.. Jaswant 
Singh before the High Court, lends 
valuable support to the confession (Exhi- 
bit P-39) inasmuch as it is stated therein 


. that the injuries to the victims were 
_ caused with the Ghota (Art. 1). 


39.. This Ghota (Art. 1) was found 
lying at the scene of occurrence in the 
house of Swaran Singh deceased and was 
seized by the investigating . officer soon 
after reaching the spot. Bhanwar Lal 
(P. W. 18) has mentioned‘the presenee of 


‘this blood-stained Ghota at- point No. 3 - 
. Shown .in the site plan (Ex: P-18) read 


with the explanatory memo (Ex..-P-16-A).. 


The- Serologist -of - India ‘at: Galcutta,. to.. - 
- whom. this .Ghota -was-sent-for.examina-. . 


S. C.: 7405 - . 
-of thé margins of the’ wounds, nor whe- ie 
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tion, found human blood on it (vide Exhi- 
bit P-67, Item 12 danda). 


49. With regard to the number of 
blows given to each of the victims, Shan- 
karia was not categoric in his confessional 
statement (Ex. P-39). It was only with 
regard to the woman who fell down from 
the Charpai, that he was specific in say- 
ing that he gave her one more blow. The 
confessional statement, read as a whole, 
does not exclude the possibility of the 


accused having given more than one 


blow to each of the victims. The sub- 
stratum of the confession is that. the ac- 
cused hit all the sleeping victims on the 


head with the Ghota. The discrepancy 


with regard to the number of blows, ex- 
pounded by the counsel, between the 
confessional statement and the medical 
evidence, was thus wholly illusory. 


41. Another circumstance which was 
taken into account by the trial court in 
corroboration of the confessional state- 
ment was that one Railway Ticket No, 
16212 had been purchased by a passen- 
ger on 2-5-1974 from Bhatinda for Sadul 
Sahar. This fact was borne out by the 
testimony of Karam Chand Sud (P. W.9), 
the Chief Booking Clerk of the. Railway 
Station, Bhatinda. This circumstance 
lent cogent assurance to the confession 
inasmuch as therein Sharikaria stated 
that he had at 3 A. M. purchased a ticket 
at Bhatinda for going to Sadul Sahar, 
and on that ticket he travelled by train 


to Sadul Sahar Matili ‘reaching there at — 


7 P. M. in the evening. From Sadul 
Sahar, he proceeded on, foot along the 
Railway track and reached Karadwala, 
where he committed these murders. 


42. Another important piece of cir- 
cumstantial evidence which was rightly 


taken: into consideration by the High 


Court, was that on May 3, 1974 in the 
morning, Bhanwar ‘Lal, S. H. O. on exa- 
mining the scene of occurrence, found, 
among other things, one Thali (Art. 4), 
two tumblers (Arts. 2 and 3) in the Kotha 
of the Gurdwara. He noticed finger- 
prints on this Thali and the tumblers, 
He, therefore, seized these utensils (Arti- 
‘cles 2, 3 and 4) and prepared the memo 
- (Ex. P-31) in the presence of witnesses, 
Gurnarain Singh (P. W. 13) and Karam 
Singh (P. W. 4). Regarding the seizure 
and sealing of these Arts. 2, 3 and 4, the 
evidence of Bhanwar Lal was fully cor- 
roborated by P. W. 4 and P. W. 13 who 
are the attesting witnesses of the Memo 
(Ex. P-31).. Bhanwar Singh on 7-6-1975 
made an application to the Magistrate for 
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obtaining the specimen finger-prints of 
Shankaria accused. The Magistrate re- 
jected that application without assigning 
any reason. Bhanwar Singh thereupon 
took the specimen finger-prints of Shan<« 
karja. 

43. On 27-6-1974, Panna Lal, Cone- 
stable, took out 15 sealed packets in- 
cluding those containing the utensils 
(Arts, 2, 3 and 4) and 6 foot moulds from 
the Malkhana and handed over. the same 
to Bhanwar Lal (P. W. 18) who himself 
carried those packets together with the 
specimen finger~prints of the accused to 
the Finger Print Bureau, Jaipur, and ` 
delivered the same to the Finger Print 
Expert, Mr. P. N. Tankha on 29-8-1974 
under cover of letters from Shri K. P, 
Srivastava, Superintendent of Police. In 
the Finger Print Bureau, Shri P. N., 
Tankha (P. W. 15) took enlarged photo- 
graphs of the finger-prints found on 
Articles 2, 3 and 4 and compared . the 
Same with the photographs of the speci- 
men finger-prints of. the accused. The 
Expert has opined that two of the fin- 
ger-prints. marked ‘C’ and ‘D” in the 
photographs ` were identical with the left 
thumb impression ‘of Shankaria, . 


44. It was contended before the High 


_ Court — and the argument has been 


reiterated before us — that the prosecu- 
tion had failed to. prove the ‘specimen 
finger-prints. of the accused | because 
Bhanwar Singh, who had taken the 
specimen finger-prints of the. accused, 
was not examined as a witness at the 
trial. The High Court rejected this con- 
tention —~ and we think rightly — for two 
reasons.. First, that an affidavit of Bhan- 


war Singh was filed at the trial before 


the Sessions Judge. His evidence rend- 
ered on affidavit being of a formal char- 
acter, was admissible under ` Section 296 
Cr. P. C. Bhanwar Singh was also ten- 
dered. . for cross-examination, but the 
Sessions Judge did not allow -him to be 
cross-examined, Second, that during 
his examination at the trial, the accused 
himself had admitted that his finger-im~ 
pressions had been epic? by the 
police, | 


45. We endorse this reasoning of the 
High Court. In answer to the last ques- 
tion at the trial, Shankaria had stated: 
"My finger prints on the utensils ‘Thali 
and glasses said to have been recovered 
from the Gurdwara, were obtained forc- 
ibly at the Rest House Ganganagar dur-« 
ing the investigation and after the occur- 
rence. This is all forged. I have commit- 


+} 


ted no murder. I am. innocent......... . 
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_ . 46. Bhanwar Lal: (P. W. 18) testified 
that he had seen some finger-prints on 
the Thali and:the tumblers which were 

‘lying at the scene- of occurrence. He, 

therefore, took «them into the custody 
and sealed them. Subsequently, on his 


return to the Police. Station, he depcsit- 


ed these sealed packets in. the Malkhana 
of the Police Station, and seals on: that 
‘parcel remained. in tact till the witness 
himself carried and delivered them in the 
Finger-Print Bureau, Jaipur. Mr. K. P. 
Srivastava also testified that the seals on 
the parcels were-in tact when they were 
sent tothe Finger-Print. Expert, The Ex- 
pert, P. N. Tankha (P. W. 15) had confirmed 


this version of P. W. 16 and P. W. 18- 


and testified that the seals on these pac- 
kets were intact when. -he. received 
them on 29-6-74. aa 


47.: It may be nenon ‘that in 
TE the defence counsel 
had put it to i 
that the memos pea ie prepared by 
Bhanwar Lal (with regard to ‘finger- 
prints on articles 2, 3 and 4) were de- 
stroyed and in their place 
memos” were prepared and the finger- 
prints of the accused on these utensils 
were fabricated. after the arrest of the 
accused,: on-the advice of Shri Srivas- 
tava, All these witnesses , aa 
denied this allegation. 


48. The Courts below have believed 
the evidence of these witnesses and have 
rejected the defence plea alleging fabri- 


: cation of the. finger-prints. We find no 


good reason to differ from the Courts 
below, that the. finger-prints on these 
utensils 
genuine. 


49. The ETANTE of the appellant 
found on these utensils: particularly on 
the tumblers, probabilises the version of 
the accused to the effect that he had 
taken water after. assaulting the victims. 
Thus, this piece of circumstantial evid- 
ence also connects the appellant with the 
crimes in question. | 


50. Then, there was the evidence of 
foot-moulds, Bhanwar Lal‘ found naked 
foot-marks on or about the scene of 
occurrence. He prepared moulds thereof. 
These moulds were subsequently sent- to 
the Finger-Print Bureau. Specimen bare 
foot-prints of the appellant were also 
prepared.. The Expert, P. N. Tarkha 
opined ‘that. one of the foot-moulds, in 
question, tallied. with the specimen left 
foot-mould of the accused. Shankaria. 
Thus, the track evidence, whatever its 
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“new false’ 


were not fabricated but were 


S.C. 1407 


worth, lent. further assurance to the’ con- 
fessional statement (Ex. P. 39). 

Əl. We have gone through all the 
evidence on the record, with the aid of 
the counsel. Excepting the medical evid- 
ence which has already been discussed, 
nothing has-been pointed out which con- 
tradicts’ the. story -adumbrated in the 
confessional statement of the ‘appellant. 


_ 52.. For’ all. the, reasons ‘ aforesaid, we 
have no hesitation in holding | that the 
appellant was rightly convicted for the 


‘murders of- Jarnail Singh, Swaran Singh, 


Smt. Dipo and Smt. Guddi and the 
attempted murder of Shyamdas, As 
regards the sentence, the crimes were 
committed in a ghastly manner: ‘The 
modus operandi of the appellant, was 
fiendish in the extreme, The victims 
were mercilessly done to death while 
asleep. The ‘motive . was to commit theft - 
of cash and valuables. For -all these mul- 
tiple killings, he found Rs. 2/- only. The 
appellant was therefore, rightly awarded 
the death: eenvence: for ails quadruple 
murder. 

53. In the ae the appeal is dis- 
missed, The conviction and the death 
sentence of the appellant are maintained. 


ac dismissed, 





AIR 1978 SUPREME COURT’ 1407 
a (From: Allahabad) 
S. MURTAZA FAZAL ALI AND 
~ JASWANT. SINGH, JJ. 
Town -Area Committee, Jalalabad, 


Appellant v. Jagdish Prasad and others, 
Respondents. 


Civil Appeal No. 1459 of 1969, D/- 


7-4-1978. 


» (A). ‘Constitution of India, Arts. 311 
(2), 226 — Reasonable opportunity — 
Local body. conducting departmental 
enquiry against its employee — Compli- 
ance with principle of audi alteram 
a — Necessity. 


' Where ‘a- notification contemplates that 
a full and complete opportunity is to: be 
given to the delinquent employee before 
any action is taken against him by a 
local body, it may not be necessary to- 
apply the provisions of Art. 311 of the 
Constitution strictly; ‘nevertheless the 
principle of audi alteram partem had to 
be complied with. ‘A reasonable oppor- 
tunity. is a term of well known legal 
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`- significance. and includes an opportunity 
given to the employee to cross examine 
‘the witnesses examined against him and 
to lead defence in support.of his version, 
Thus where a charge sheet was submit- 
ted against a delinquent employee and 
he denied the same, yet no evidence was 
- fed to prove the charges against him, nor 
was he allowed to- cross-examine the 
- witnesses, it could not be said that he 
was given reasonable opportunity as 
contemplated by the notification. n 
(Para 1) 

Anno: AIR Comm. Constn. of India 
fond Edn.), Art. 226 N. 59; Art. 311 N. 16. 

(B) Constitution of India, Art. 136 — 
Appeal by special leave — Concurrent 
finding — Interference. 


Where the suit for wrongful dismissal 
was decreed throughout by the -lower 
Courts and it was concurrently found as 
a fact that the delinquent was not given 
reasonable opportunity to show cause 
against the -proposed action, held . the 
Supreme Court would not interfere in 
appeal by special leave. (Para 1) 
= Anno: AIR Comm. Constn. of India 

(2nd Edn.), Art. 136 N. 12 & 13, 10-A. 


(©) Constitution of India, Art, 136 — 
‘Appeal by special leave — New plea — 
Decree setting aside wrongful dismissal 
— Plea that appellate order not chal- 
lenged though order of dismissal merged 
in appellate order — Mixed question of 
fact and law — Cannot he raised for 
first time in appeal by special leave. 

. (Para 2) 

Anno: AIR Comm. Constn. of India 
(2nd Edn.), Art. 136 N. 4, 10-B. 


FAZAL ALI, J.:— This appeal by 
special leave is directed against the 
judgment of the Allahabad High Court 
upholding the judgment and findings of 
the District Judge and the Sub-judge 
decreeing the plaintiff’s suit for wrong- 
ful dismissal. In the view we take it is 
not necessary to narrate the detailed 
facts which are contained in the judg- 
ments of the Courts below. All the 
Courts have concurrently found as a 
fact that the respondent No. 1 was not 
given any opportunity of showing cause 


against the action- proposed to be taken 


against -him viz. dismissal from service. 
This is a finding of fact and we cannot 
interfere with the same in special leave, 


Mr. Agarwala has, however, raised two > 


points before us. In the first place, he 
submits that Art. 311 of the Constitution 
does not apply to the Respondent No. 1 
and, therefore, it was: not necessary for 
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the Chairman to give detailed opportu- ` 
nity. to the ‘appellant to prove his 
defence. The Courts below have how- 
ever found that although the charge- ' 
sheet was submitted against the respon< 
dent no. 1 and he had denied the same, 


‘yet no evidence was led by the depart- 


ment to prove the charges against him, 
nor was respondent No. 1 allowed to 
cross-examine the witnesses, nor was the 
given an opportunity for proving his 
defence and establishing his innocence, 
The notification dated 19th March, 1947 
spelt out the following rule: — 


“No officer or servant shall be dismis- 
sed, removed or reduced without a rea- 
sonable opportunity being given to him 


‘of showing cause against the action pro- 


posed to be taken in regard to him. Any 
written defence tendered shall be recor~ 
ded and a written order shall be passed 
thereon. Every order of dismissal, re- 
moval or reduction shall be in writing 
and shall specify the charge or charges 
brought, the defence and reasons for tha 
order,” 


A perusal of this notification would 
clearly show that the notification un- 
doubtedly contemplated a full and com- 
plete opportunity to be given to the 
delinquent employee before any action 
is taken against him. It may not have 
been necessary to apply the provisions 
of Art. 311 of the Constitution: strictly, 
nevertheless the principle of audi alter- 
am partem had to be complied with. A 
reasonable opportunity is a term of well 
known legal significance and includes 
an opportunity given to the employee to 
cross examine the witnesses examined 
against him and to lead defence in sup- 
port of his version. What the department 
did in the present case, was to submit 
a charge-sheet against him, get his expla~ 
nation ‘and thereafter ‘it straightway 
passed an order of dismissal. This was 
clearly in violation of the notification 
referred to above and could not be con- 
sidered to be a reasonable opportunity 
as contemplated by the rule contained 
in the notification. For these reasons, 
therefore, the first contention raised by 
the counsel for the appellant must be 
overruled, 


2 It was, hen submitted - that the 
suit could not be decreed because the. 
order of dismissal had merged in the revi- 
sional authorities —- the District Magis- 
trate and the Government — and unless 
the orders. of these authorities were set _ 
aside, the plaintiff cannot get the order 
ef wrongful dismissal set aside, -"This| * 


1978 


‘point has-been raised for the first time 
in special leave in this Court. The point 
was undoubtedly one which was a mix- 
ed question of fact and law and if raised 
at. the first possible. opportunity at the 
Trial Court, 
by the plaintiff by amending his plaint 
and including a relief: for setting aside 
the order of the revisional authorities, 
To allow the appellant to raise this point 
at this stage, would result in grave and 
substantial injustice to the: plaintiff and 
to defeat his claim on a most technical 
ground which could not be pleaded b2- 
cause of gross neglience on the part of 
the appellant. For these reasons, there- 
fore, we do not permit the appellant <o 
raise this point at this stage. No other 
Point was pressed before us. 

The appeal is without any merit ard 
is accordingly dismissed but in the ciz- 


cumstances of the case, there will be noe 


order as to costs, 





AIR 1978 SUPREME COURT 1409 
(From : AIR 1976 Cal 81) 


Y. V. CHANDRACHUD, C. J. 
D. A. DESAI AND R. S. PATHAK, Jd. 


Santimay Dey, Appellant v. Suraiya 
Properties (Pvt.) Ltd., and others, Res- 
pondents. 


' Civil Appeal No. 872: of 1977, D/- 15-3- 
1978. 

Letters Patent (Cal. ); Cl. 15 — Letters 
Patent Appeal — Limitation — Condona- 
tion of delay — Appellant not following 
long established procedure in matter ef 
obtaining certified copies. of orders on 
original side of High Court noticed m 
some unreported judgment — Refusal to 
condone delay — Held that High Court 
erred in not examining the question of 
delay independently of the alleged pre- 
vailing er AIR 1976 Cal 81, Re- 
versed, (Para 4) 

Granting that the procedure of the kind 
described by the High Court in its un- 
reported judgment is of a long standing 
and is widely known, due -allowance 
should have been made in the instart 
case for the fact that the appellant wes 
conducting his litigation in person until 
the Letters Patent Appeal was filed. The 
knowledge .of the unreported judgment 
in which the practice of the High Court 
is noticed may not -easily be attributed 
to the appellant. Besides, a rule of prac- 
tice cannot be exalted into a tule of 


HV/HV/B575/78/MVJ 
— 1978 S.C./89 IX G4 


could have been repelled 


Appeal dismissed. 


Santimay v: Suraiya Properties (Chandrachud C. J.) .[Prs, 1-2} S.C. 1409. 


limitation because a rule of prac- 
tice can only indicate how discretion 
should be exercised by the Court in de- 
termining whether, having regard to the 
circumstances of the case, the party con- 
cerned has been guilty of laches or un- 
due delay. In other words, by treating a 
rule of practice as a rule of limitation, 


the court cannot reject a petition for 


condonation of delay without considering 
whether in fact the petitioner is guilty 
of laches or undue delay. AIR 1967 SC 
1272, Foll; AIR 1976 Cal 81, Reversed. 


(Para 4) 
Cases Referred: ‘Chronological 


Paras 

AIR 1967 SC 1272 : (1967) 2 SCR 286 : 

1967 All LJ 264 4 
(1957) A. F O. O. No. 160 of T957 (Cal) 

3 


CHANDRACHUD, c. J.:— On August 
16, 1958 the State.of West Bengal requi- 
sitioned Block ‘N’. in a three storied 
building situated at No. 153/3, Upper Cir- 
cular Road, Calcutta. The Block was 
allotted to the appellant’s brother but on 
his transfer from Calcutta, it was allotted 
to the appellant on April 1, 1965. Res- 
pondent 1, Suraiya Properties Private’ 
Ltd., who are the. owners of the building, 
thereupon. filed a suit to challenge the 
requisition and allotment. That suit 


having been dismissed in May 1965, they 


filed a writ petition to challenge the vali- 
dity of the requisition. By a judgment 
dated July.17, 1973 a learned single Judge 
of the Calcutta High Court upheld the 
order of requisition but quashed the 
order of allotment in‘favour of the ap- 
pellant. On the very next day, that is; 
on July 18, 1973, the appellant applied 
for a certified copy of the judgment. He 
obtained the certified copy on May 31, 
1975 and filed Letters Patent Appeal 164 
(184 ?) of 1975 against the judgment of 
the single Judge on June '10, 1975. 

2. When the ‘appeal came up for 
hearing, an objection .was raised on be- 
half of resporident. 1 that the appeal was 
barred by limitation since the appellant 
was not, for the purpose of reckoning the 
period of limitation, entitled to the ex- 
clusion ‘of the entire period between. 
July 18, 1973 and May 31, 1975. That 
contention was upheld: and the appeal 
was dismissed on the.-ground that it 
was barred by limitation. Being. ag- 
grieved ‘by the judgment of the Division 
Bench dated November 27, 1975,* the ap - 
pellant has filed this appeal by special 
leave.. 


“Reported in AIR 1976 Cal. 81. 
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3. The Calcutta High Court has held 
in the Letters Patent Appeal that in the 
matter of obtaining certified copies of 
orders on the original side of the High 
Court, a certain procedure is established 


over the years and that the appellant had ' 


failed to follow that -procedure. The 
procedure referred to :by the learned 
Judges has been noticed in an.. un- 
reported judgment given . by Chakra- 
. varti, C. J. in Prativa Bali Mitra v. Gour 
Lal Mitra (A. F..0. O. No. 160 of 1957) 
(Cal). The learned Chief Justice has ob- 
served therein that a practice had grown 
up on the original side of the Calcutta 
High Court, which was a practice ofa 
very long. standing, that immediately 
after a decree or order is filed with the 
filing department, the party which has 
put in a requisition for a certified copy 
has to inform the copying department of 
the fact of filing, the decree or order .and 
it is only thereafter that the copying de- 
partment proceeds to prepare the certi- 
fied copy. Since in the instant case. the 
appellant did not. follow this. practice;. it 
was held that he was not entitled to the 
exclusion of the entire period from the 
date on which he applied for the certi- 
fied copy of the judgment and the date 
on which the certified copy was Ba 
for delivery: : 


4, Granting that the procedure of- the 
kind described by the High Court in its 
judgment is of-a long standing and is 
widely known, we are of the opinion that 
due allowance should have been made in 
the instant case forthe fact. that the-ap- 
pellant was conducting his litigation in 
person until the Letters Patent Appeal 
was filed. The knowledge of the un< 
reported judgment in which the practice 
of the High: Court is noticed may not 
easily be attributed to the appellant. 
Besides, as held by this court in Chandra 
Bhushan v. Deputy. Director of Consoli< 

dation (Original) U. P., (1967) 2 SCR 286: 
~{(AIR 1967 SC 1272) a rule of practice 
cannot be exalted into a rule of limita- 
tion because a rule .of~practice can only 
indicate how discretion should be exer- 
cised by the court in determining whe- 
ther, having regard to ‘the circumstances 
of the case, the party concerned has been 
suilty ‘of laches or undue delay. -In 
other words, by treating a rule ‘of prac- 
tice as a rule of . limitation, the. court 
cannot reject a petition for condonation 


of delay without considering whether ir 


fact the petitioner is 
undue delay. . 


guilty of laches or 


Factory Tezhilali Union 


A... R. 


5. The High Court not having exa- 
mined the question of delay independ- 
ently of the practice stated to be pre- 
vailing on its original side, we have con- 
sidered that question for ourselves and 
are’ of the opinion that the appellant can- 
not be said to be- guilty of laches or 
undue delay in filing the Letters Patent 
Appeal. Accordingly, we allow this ap- 
peal, set aside the judgment of the High 
Court and remand the appeal back ‘to it 
for disposal on -merits. 

6. Mr. Amlan Ghosh, appearing -for 
respondent 1, contends that the premises 
have already been derequisitioned by 
the Government of West Bengal and, 
therefore, ` the appellant has no locus 
standi to prosecute the appeal. This ap- 
peal was adjourned more. than once for 
enabling the learned counsel to produce 
the order of derequisition. Earlier res- 
pondent I had- ‘applied for revocation of 
the Special Leave granted to the appel- 
lant contending that in view of the order 
of derequisition the appellant was - not 
entitled to prosecute the appeal and that 
the appellant had suppressed the fact of 
derequisition from the court while obtain- 
ing special leave. Since respondent 1 
was unable to produce the order of de= 
requisition, the petition ‘for revocation of 
special leave was adjourned, The appeal 
was itself thereafter adjourned to enable 
respondent 1 to produce the order of de- 
requisition but he has not been able to do. 
so. We cannot, therefore, accept Shri 
Ghosh’s contention, We would, however, — 


_ give him liberty ‘to: satisfy the High. Court 


that the premises have been derequisi~ 
tioned: The. stay granted by this court 
will continue until further orders of the 
High Court, There will be no order as 


to costs, 
Appeal allowed, 





ATR, 1978 SUPREME COURT 1416 
(From: Kerala)* 

V. R. KRISHNA IYER, D. A. DESAI 
AND O. CHINNAPPA REDDY, JJ. 

Hussainbhai, Petitioner .v. The Alath 
Factory Tezhilali. Union and others, Res- 
pondents. 
- Special Leave Petition (Civil) No. 1853 
of 1978, D/- 28-7-1978. 

Industrial Disputes Act (14 of 1947), 
Ss. 2- (s) and 2 (g) — Workman and em- 


*(Writ Appeal No. 142. of 1977, , DJ- 30-6- 
1977 (Ker). ` 


HV/HV/D243/78/SSG 


1978 i 
ployer — Who is — eee — 
Test. . i. 


Where a worker or group of neta 
labours to produce goods or services and 
these goods or services are for the busi- 
ness of another, that other is, in fact, 
the employer. He -has economic control 
over the workers’ subsistence, skill, aad 

continued employment. 
reason, chokes - off, the worker is, vr- 
tually, laid off. The presence of inter- 
mediate contractors with whom alone 
the workers have immediate or direct 
relationship ex contractu is of no conse- 
‘quence when, on lifting the veil or lock- 


ing at the conspectus of factors govern- 


ing employment, it is found, though 
- draped in’ different perfect parer 


arrangement, that the real employer is- 


the Management,’ not the immediate 
contractor: AIR 1974 SC 1832, Followed. 
(Paras 5, 6, 7) 


‘Anno: AIR Manual (3rd Edn.), s: - 2ts), 


N. 1; S. 2 (g), N. 1. 

Cases Referred : . Chronological Paras 

AIR 1974 SC 1832: (1974)'1 Lab LJ 
367 : 1974 Lab IC 1237- . 4 
N. Sudhakaran, for Petitioner. 


V. R. KRISHNA IYER, J. :— The peti- 
tioner before us in. this :special lesve 
petition is a factory owner manufactur- 
ing ropes. A number of workmen were 


engaged to make ropes from within the 


factory, but .those workmen, accordmg 
to the petitioner, were hired by ccn- 
tractors who ‘had executed. agreements 
with the petitioner to get. such werk 
done. Therefore, the petitioner conterd- 
ed that the workmen ‘were not nis 
workmen but'the contractors’ ‘ workmen. 
The industrial award;. made on a refer- 
ence by the. State Government, was 
attacked on this ground. . The learned 
single Judge of the: High Court, in an 
elaborate judgment,. rightly held that 
the petitioner ‘was the employer and. the 


members of the respondent-Union were - 


employees under the petitioner. A 
Division Bench upheld this stand and 
the petitioner has sought special . leave 
from this Court. et 


2. It is not in dispute that 29 von 
men were denied employment -which Jed 
to the reference. It is not in` &ispute 
that the work done by these workmen 
was an integral part of the industry 
concerned; that the raw material. was 
supplied. “by the. Management; ‘that. the 
factory premises- belonged >to the 
Management; that the equipment used 

=“ belonged to the Management end 


Hussainbhai v. Alath Factory Tezhilali. Union 


If he, for ay. 
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that the finished product was taken by 


- the Management for its own trade. The 


workmen were broadly . under the con- 
trol of the Management and defective 
articles were directed to be rectified by 
the Management. This concatenation of 
circumstances is conclusive of the ques- 
tion. Nevertheless, this issue is being 
raised time and again and so we proceed 
to pass a speaking order. We should 
have thought that even cases where this 
impressive array of factors were not 
present, would have persuaded an in- 
dustrial court to the conclusion that the 
economic: reality was employer-emplo- 
yee relationship and, therefore, the in- 
dustrial law was compulsively applic- 
able. Even so, let us look at the issue 
afresh. 


3. Who is an employee, in Labour 
Law? That is the short, die-hard ques- 
tion raised here but covered by this 
Court’s earlier decisions. Like the High 
Court, we ‘give short shrift to the con- 
tention that’ the petitioner has entered 
into agreements with intermediate con- 
tractors who had hired the respondent- 
Union’s workmen and so no direct em- 
ployer-employee vinculum juris exist- 
ed between the petitioner and the work- 
men,  . ` as. 

4. This. argument is impeccable in 
laissez faire economics ‘red in tooth and 
claw’ and under the Contract Act root- 
ed in English Common Law. But . the 
human gap of a century yawns between 
this strict doctrine and industrial juris- 
prudence. The source. and strength of 
the industrial branch of. Third World 
Jurisprudence is social justice proclaim- 
ed in.the Preamble to the Constitution. 
This Court in Ganesh Beedi’s case (1974) 
1 Lab .LJ 367 : (AIR 1974-SC 1832) has 
raised on British and American rulings 
to hold that mere contracts are not deci- 
sive and the complex of considerations 
relevant to the, relationship is differ- 
ent. Indian Justice, beyond Atlantic 
liberalism, has a rule of law which runs 
to the aid of. the rule of life. And life, 
in conditions of poverty aplenty, is: live- 
lihood, and livelihood is .work ‘with 
wages. Raw societal realities, not fine- 
spun legal niceties, -- - not competitive 
market .economics but complex protec- 
tive principles, shape the law when the 
weaker, working class sector needs suc- 
cour’ for livélihood through labour. ‘The - 
conceptual. confusion between the classi- 
cal law of contracts and the special 
branch of law -~ sensitive: to exploitative 
Situations accounts for the submission 


i412 S.C, “WY, L. Agarwalla v. 


that the High- Court Is in error in its 


holding against the petitioner. 


5. The true test may, with brevity, 


‘tbe indicated orice again.: Where a wor- 
' iker or group of workers labours. to pro- 
duce goods or services and. these goods 


or services are for the busizess of an=- 


other, that other is, in. fact, the emplo- 
yer. He has economic:control over the 
‘workers’ subsistence, skill, and conti- 
nued employment. If he, for ‘any rea- 
son, chokes off, the worker is, virtually, 
laid off. The presence of intermediate 
contractors with whom alone the wor- 
kers have immediate or direct relation- 
ship ex contractu is of no consequence 
when, on lifting the veil or looking at 
the conspectus of factors governing em- 


ployment, we discern the naked truth, © 


though draped in different perfect 

‘paper arrangement, that the real em- 
=- ployer. is the Management, not the im~ 
mediate contractor. Myriad devices; 
half-hidden in fold after fold of legal 
form depending on the degree of con- 
cealment needed, the type of industry, 
the local conditions. and. the like, may 
be resorted to when labour legislation 


casts welfare- obligations on the real 


' employer, based on Arts. 38, 39, 42, 43 
and 43-A of -the Constitution. The ‘court 
must be astute to avoid the mischief. and 
achieve the purpose of the- law and not 
be misled by the maya of legal. appear= 
ances. 


6. If the Hvelihood 


benefit and satisfaction of an enterprise, 
the absence of direct relationship or the 
presence of dubious ftermediaries or 
the make-believe trappings. of detach- 

ment from the Management cannot snap 
' |the real-life bond. The story’ may vary 
but the inference defies ingenuity. The 
liability cannot be ‘shaken off. 


L-T; Commt., Calcutta 


_ benefits . 


‘of the. wares 
substantially depends on labour render- 
ed to produce goods and services for the- 


ALT. Bo 

- AIR 1978 SUPREME COURT 1412 - 
(From: 1977 Tax L. R. 605 (Cal) | 
_ P. N- BHAGWATI AND 

-. Ve D. TULZAPURKAR, JJ. 

M/s, Y. L. Agarwalla and others, Ap 
pellants v. Commissioner of Income-tax 
Central Calcutta, Respondent. 

Civil Appeal No, 1112 of 1976, D/- 27-7= 
1978, | 

Income-tax Act (43 of 1961), Ss. 2 (31), 4 
— Karta of Hindu undivided family, a 
partner in business firm — On his death 
Minor sons admitted to partnership — 
Income-tax earned by them, if assessable 
at hands cf Hindu undivided ‘family. 


A deceased represented the Hindu un- , - 
divided family as its Karta in a firm 


right up to the time of his death and his 
share of 36% in the profits of the firm 
was. always assessed as the income of the 
Hindu undivided family, On his death 
the family continued to.be .joint, arid as 
per a clause. of the partnership deed, the 
heirs of the deceased were given the 
option of joining the. partnership firm 
but tbe widow and the- four major 
daughters declined the offer, instead the-- 
three minor sons were admitted to the- 
of -the ` partnership each one - 
getting 14% share in the profits and a 
new deed of partnership was executed by: 


surviving partners having retrospective . 


effect from the death of the Karta, The 
widow and the daughters declined to be~ 


' Come partners in the firm presumably - 


because’ none wanted to take the risk of 
being held liable for the losses the firm 
might incur, but none of the heirs dis- — 
claimed or relinquished his or her right 
to claim the share, right, title and inte. 


rest of deceased. in the partnership firm 


and its ` assets.. In fact no demand for 
the return of the capital amount lying to 
the credit the deceased’s account, which 
stood at Rs. :10,00,000/- was made by any 
of ‘the heirs from the date of his death 


- till the. date of the new deed. There was 


7. Of course, if there is total ee 
ciation in fact between the disowning 
management and the aggrieved work= 
men, the employment - is, in substance 
and real-life terms, by another, The 
Management's ‘ adventitious connections 
‘cannot ripen into real employment. 


8. Here, on the facts; the conclusion: 


is correct and. leave must be refused. 


‘Leave refused, 





no provision in the new Partnership Deed ` 
for payment of interest: on the respective 
amounts of capital lying to the credit. of 
three surviving partners and the de- 
ceased, This new partnership agreement 


_ containing such a.term could not have 


come about without the assent and.agree~ 
ment on the. part of the widow on behalf 
of the’ Hindu undivided family.. 


l ‘Applying ` the’ principles enunciated by 
the Supreme Court'in its earlier decision | 
in 78-ITR 33, held, the three minor sons 

Á A 
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could not in law be regarded as the nomi- 
nees or benamidars of the Hindu undivid- 
ed family in the firm, but the incorpora< 


tion of a term for interest-free utilisation 


of capital in the new deed and the fac- 
tual interest-free retention and utiliza- 
tion of the Hindu undivided family’s 


funds for the relevant period by the firm. 


clearly led to the inference that the new 
partnership was brought about with the 
tacit assent and agreement on the part cf 
the widow representing the Hindu un 
divided family and that the quid pro qup 
for admitting the three minor sons to the 
benefits of the partnership was the con 
tinued free of -interest use of the capital 


amount lying in the account of the de 


ceased for the firm. .In these circum~ 
stances there was direct and substantiel 
nexus between the share income earned 
by and allocated to the three minor sons 
and the family funds that. remained wita 
and were utilized by the firm and henca 
the share income would not be their in- 
dividual income but the income of: the 
Hindu undivided family. ‘The share in- 
come that was received by the three 
minor: sons during the relevant -period 
was earned with the aid and assistance 
of Hindu undivided family funds and was 
. diréctly related to the utilization of such 
funds by the firm and further that Hindu 


undivided family had suffered detrimert . 


in the process of realisation of such ix 
come inasmuch as the capital amourt 
‘lying to the credit of deceased. was 
utilized by the firm free of interes. 
Further there was no question of any 
services being rendered by the -three 
minors. and therefore the. share ficome 
received by them must, in substance, be 
regarded as a return made to the family 
-because of. the’ investment of family 
funds in the-business,. The income wes 
therefore liable to be assessed in the 
hands of Hindu undivided family. 1977 


Tax LR 605 (Cal), Affirmed; AIR 1968 S2- 


683 and AIR, ‘1971 1454, Rel. on. 
(Paras 8, 10) 


Anno: AIR. Manual ied Edn), i. Te 
Act, S. 2 (31), N. 2 (d); S.4, N. 1. . 


Cases Referred : 


ATR 1971 SC 1454 a (1970) 78 ITE 33 5 
1971 Tax LR 932 ° -> 4, 5, 6,9 


- ATR 1968 SC 683 : (1968) 68 ITR 365 m 
l 5 


M/s. s. T, Desai and V., D. Desai, Sr, 


i Advs. . (M/s. Sanjay Bhattacharya, P. E, 


Dhar, Sardar Amzad Ali and Rathin Das; 


Advs, with them), for Appellants; Mr. 


S. V. Gupte, Att.: Gen.. (M/s. R-N. Sach- 


Y. L. Agarwalla v, I-T. Commr., -Calcutta 


Chronological Paras | 


[Prs. 4-2] S.C. 1413 


they, K. C. Dua and Miss A. Subhashini, 
Advs. with him), for Respondent, 


TULZAPURKAR, J.:— This appeal by 
special leave raises an important ques- 
tion as te whether the sum of Rupees 
3,08,187, being the share income of three 
minor sons from the firm of M/s. Grand 
Smithy Works for the period from 
19-12-1967 to 31-8-1968 is liable to be as- ` 
sessed as the income of the Hindu un- 
divided’ family — M/s. Y, L. Agarwalla 
and Company ~ for PS assessment year 
1969-70 20 


2.- The facts giving rise to the ques-~ 
tion may briefly be stated as follows: 
One Yudhisthir Lal Agarwalla, since de= 
ceased, was the Karta of a Hindu un- 
divided: family known as M/s. Y. L, 
Agarwalla and Co, (the assessee herein). 
During his lifetime in his capacity as the 
Karta of the said Hindu undivided family 
he carried on business in partnership 
with three others (Shiv Charan Laul, 
Ram Gopal Garodia and Tula Ram 
Budhia) in the. name and style of M/s. 


: Grand Smithy Works. . His: share in that 


firm was .36%. Under Cl. 13 of the 
Partnership Deed dated September 20, 
1961, pursuant to which the said’ firm 
used to ‘carry on its business, it was 
provided that “the death. or retirement 
of any of the partners shall not have the 
effect of dissolving this. co-partnership; 
in such an eventuality the co-partnership: 
business may be. carried’ on between the . 
surviving partners and the heirs/legal re- 


presentatives of the deceased and or re- 
- tiring partner or if mutually agreed upon 


between the surviving partners and 
heirs ete. of the deceased or retiring 
partner. with outsiders also.” Yudhisthir 
Lal died on December 18, 1967 leaving 
behind him his-widow. Smt.. Bhagwati 
Devi, six daughters (three married and 
three unmarried out of whom.two were 
minors) and three minor sons. By two 
letters both dated January -11, 1968, one 
addressed by the widow on behalf of 
herself. and the Hindu undivided family 
and the other by. the four major daugh- 
ters, Smt. Bhagwati -Devi and the four 
major daughters declined to exercise the 
option reserved to them under Cl. (13) of 
the deed and refused to join the partner- 


_ Ship business; however, the three minor 


sons were admitted to the benefits of the 
partnership, -Since Yudhisthir. Lal. died 
on December. 18, 1967.i. e. before the ex- 
piry of the year of account of the firm 
which was from 1-9-1967 to 31-8-1968, 
the firm closed its accounts on December 
t8, 1967. and the surviving partners after 
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admitting the three minor sons to the 
benefits thereof continued to carry’on the 
business of -the partnership with effect 
from December 19, 1967 and.a new deed 
of partnership was executed by the 
surviving partners. on January 11, 1968 
the terms and conditions whereof were 
made effective from. December 19, 1967. 
Under this new deed each one of the 
three minor sons of Yudhisthir Lal was 
given 14% share in the. profits of the 
firm, as also a right to become a full- 
fiedged partner on his attaining :majo- 
rity. Clause 6 of the deed ensured to the 
firm -the continued use of the capital of 
Hindu undivided family standing in the 
account of late Yudhisthir Lal free, of 
interest: 


3 For the emeni year 1969-70, 
(the relevant accounting period being 
1-9-1967 to 31-8-1968). Smt. Bhagwati 
Devi Agarwalla filed the return on .be- 
half of Hindu undivided: family dis- 
closing the shere income from the firm 
of Grand Smithy Works for the : period 
from September 1, 1967 to December 18, 
1967 only i.e. up to the date when her 
husband was alive and was a partner in 
that firm. It was claimed that with 
effect from December 19, 1967 the Hindu 
undivided family of which her husband 
was the Karta.and after whose death she 
was managing the affairs had no interest 
in the said firm and that-her three minor 
sons were admitted to the benefits of 
partnership in their individual ‘and: per- 
sonal capacity as agreed to between the 
three surviving partners of that firm and, 
therefore, the share income of the ‘firm 
received by her three minor sons for the 
pericd December 19, 1967 to August 31, 
1968, amounting to Rs. 3,08,187, could not 
be included in the income of the Hindu 
undivided family and assessed as such. 
The Income-tax Officer mnegatived that 
contention; he noticed that in spite. of 
the two letters of disclaimer addressed to 
_ the surviving partners, the three minor 
sons of late Yudhisthir Lal Agarwalla 
had been admitted to the benefits of the 
partnership with collective shares ‘of 
42% -which was more than - what - their 
father was holding at the time of his 
death and further that the Hindu un- 
divided family had not charged any 
interest on its capital amount which was 
permitted to lia with the firm- for which 
no explanation had been offered by- the 
assessee. : He, therefore, took the view 
that the family of- late Yudhisthir Lal 
continued to have interest in the  þusi- 
ness of the firm and that the share of 
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‘ship business. 


A. I. R. 


profit allocated to the three minor sons 
really belonged to the Hindu undivided 
family and was accordingly assessable in 
its hands. 


4. On appeal, the Appellate Assistant 
Commissioner, by his order dated March 
24, 1971, confirmed the view of the In- 
come-tax Officer. The assessee carried 
the matter in further appeal to the Ap- 
pellate Tribunal but the Tribunal also 
dismissed the appeal. On a reference 
the High Court following the principles 


L.-T. Commr., Calcutta 


and guidelines enunciated by this Court 


in the case of Raj Kumar Singh Hukum- 
chandji v. Commissioner of Income-tax, 
M. P., (1970) 78 ITR 33 : (AIR 1971 sc 
1454) in substance, held that the shares 
that had been allocated to the three 
minor sons in the profits.of the firm were 
assessable in the hands of the assesseé 
Hindu undivided family. The assessee 
has come up in appeal to. this Court fs 
special leave. 


5. In support of the appeal- counsel 
for the assessee raised two or three con- 
tentions. In the first place he urged that. 
when a minor was admitted to the bene- 
fits of a partnership his share of profits 
of firm would be his individual income 
unless it was shown by .the Department 
that in the firm he was really a benami- . 
dar or nominee of the Hindu undivided 
family of which he was a member and 
in that behalf relying upon three un- 
disputed circumstances it was urged that 
the. Department. had failed to - discharge 
that:--burden. Ini the first.place it was 
pointed out that the Department had 
never. doubted the genuineness or bona. 
fides. of .the transaction of the admission 
of the three. minor’ sons of Yudhisthir 
Lal to the benefits of the partnership of 
M/s. Grand Smithy.. Works with. effect 
from December 19, 1967 under the new 
deed- of partnership. dated January 11, 
1968; it was further pointed out that the 
said three minors did not and could not 
in law represent tthe Hindu undivided 
family in the firm and thirdly, it was 
pointed out that the minors had been ad- 
mitted to the benefits of the -partnership 
after Smt.. Bhagwati Devi on behalf of 
the Hindu undivided family and the four 
major daughters had by their letters of 
disclaimer dated January. 11, 1968 refused 
to have any connection with the partner- 
. In spite of these three 
circumstances the Tribunal. had, counsel 


‘contended, wrongly held that the minors 


were either the benamidars or nominees 
of the Hindu undivided family. and that, 
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therefore, the daté income allocated : to 


them was of the’ Hindu’ undivided family. 
It was further contended that there was 


no finding recorded by the Tribunal that. 


there was any agreement between the 


surviving partners. and: anyone on behalf 


of the heirs of deceased Yudhisthir Lal 
to the effect that the Hindu undivided 
family was to continue to: be the real 
owner of the shares given to the minors 
nor was there any .evidence to that 
effect and since the burden of proving 
any such transaction was on the Depart- 
ment. which the Department had failed 
to discharge, the Tribunal as well as the 
High Court had wrongly come +o the con- 
‘clusion that the.shares allocated -to' the 
three minors constituted the income of 
‘the Hindu undivided family and ‘was as- 
` ‘gessable as such in the hands of the 
Hindu undivided family: ‘According to 
him the decisions on the subject. of. rea 


muneration, commission, fees or salaries. 


earned by a Karta and other members 


of a Hindu undivided family such as, for . 


instance, Dhanwatey’s case (1968) 68 ITR 
365 : (AIR 1968' SC 683) and Raj Kumar’s 
ease (AIR 1971 SC ‘1454) could have no 
relevance to the case of a minor admit- 
ted to the benefits. of partnership. Ee, 


minor sons could not in law represent 


the -Hindu undividëd. family in the firm . 


and in the absence of any finding. that 
fhere was any agreement between the 
surviving partners and any one on hbe~ 
half of the heirs of Yudhisthir Lal to the 


was to continue to ‘be the real owner ‘of 
the shares given to the minors neither 
the Tribunal nor the High Court could 
come to the conclusion that the share in= 


come allocated to the three minors. 


„amounting in aggregate to Rs. 3,08,187 for 


the period from 19-12-1967 to 31-8-1968' - 


was liable to be assessed as the income 
of: the: Hindu undivided family, 


6. On. the other band, on .-behalf’ of 
the Revenue it was urged by the learned 
Attorney General that. where’ a: minor 
had been admitted to the benefits of the 
‘partnership it was not necessary to show 
that he was either the benamidar” or 
nominee of the Hindu-undivided family 


in the partnership firm for the purpose 
of assessing . his. share of:profit in the’ 


firm as income of the Hindu undivided 
family but the real ‘test was whether 
such share income -was earned with the 
aid and assistance- of -the Hiridu undivid- 
ed family funds and the Hindu undivid- 
ed family had suffered any .detriment in 
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' ted tobe retained and: utilised by 
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the process of realisation of such income; 


. in fact, he urged that -the question had 


to be viewed from the broader principle, 
namely, whether the share income: re- 
ceived by the minor coparcener was by 
way of return made to the family be- 
cause of the investment of family funds 
in the business and if. that was so it 
would be the income of the Hindu un- 
divided . family. In -this behalf reliance 
was placed by the learned. Attorney- 
General upon the principles enunciated 
by this Court in its two. decisions, 
namely, Dhanwatey’s case (AIR 1968 -SC 
683) and Raj Kumar’s case (AIR 1971 
SC 1454). He pointed out that since in. 
the instant case the three minor sons of 
Yudhisthir. Lal had been admitted to the 
benefits of the partnership there: was no 
question of any: remuneration; commis- 
sion, fees or salary being paid to any . 
one of them for rendering any services 
to the firm, and, therefore, having re- 
gard to Cl. 6 of the new deed of partner- 
ship dated. January 11, 1968, the direct 


_nexus between the share income allocated 


to the minors. and the utilization of the 
capital -amount belonging to: the Hindu 
undivided ' family was ` established and: 


. what was more such capital amount of 
therefore, urged that sincé the three - 


the Hindu undivided family was permit- 
the 
firm to the detriment of the Hindu un- 
divided. family since. such - retention or 
user of the said capital amount was free 
of interest and, therefore, the share in- 


-come allocated to the three minor sons 
effect that the Hindu undivided family 


had been rightly assessed’as income of 
the assessee. Alternatively, -he urged 
that though no formal. finding had been 
recorded by the Tribunal the facts and 
circumstances obtaining in the case 
furnished . clear material. leading to the 
only inference that the admission of the 
three minors. to the benefits of the part- 
nership’ on the terms contained in the 


“new deed. was not ‘without the-assent and 


agreement of the widow -who was a 
natural guardian of the three: minors 
though she had not ‘formally executed ` 
the deed. Therefore, no fault could be 
found with the ultimate conclusion drawn 


‘by the Tribunal and” the ‘High Court. 


7. Having regard: to the rival conten- 
tions urged by counsel on either side, 
which we have summarised above, it will 
be clear that the question which really’ 
falls for our determination in this case is 


whether the share of. profits or ‘income 
allocated and received from the’ partner- 


ship firm for the period from ‘December 
19, 1967 to August 31, 1968 by -the three 
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minor sons who were admitted to the 
benefits of the partnership is really the 
. individual income of the minors or that 
of the Hindu undivided ‘family? 


8. Dealing. with the factual aspect of. 
the question we shall first indicate the 


broad and undisputed facts that. emerge - 


clearly on the record. Admittedly, de- 
ceased Yudhisthir Lal represented the 
Hindu undivided family as its Karta in 
the firm of M/s. 
right up to the time of his death and his 
share of 36% in the profits of the firm. 
was always assessed as the income of the 
Hindu undivided family. It is not dis- 
puted that on his death on December, 18, 
1967 the family continued to be joint, 
and as per Cl. 13 of.the partnership. deed 
dated September 20, 1961, the heirs: of 
_JYudhisthir Lal were given the option of 
joining. the partnership firm..but by two 
letters both:dated January 11, 1968, the 
widow and the four major.daughters de- 
clined the offer; instead . the three minor 
sons were admitted to the benefits of the 
partnership each one getting: 14% ` share 
in the profits and a néw deed of partner- 
ship dated January 11, 1968 was. executed 
by surviving partners having -retrospec- 
tive effect as from December .19;: 1967. 
Since strong reliance was placed by 
counsel for the appellant on these two 
letters of. disclaimer it would be: desir- 
able to note: what exactly was disclaim- 
ed under these two letters. 


“we do not intend to: exercise our option 
to become partners and decline to . be 
partners with you.in M/s. Grand Smithy 
Works”. The widow stated: “Now I am 
a widow. with minor». sons and minor 
daughters. ‘I already understand that the 
amount of capital lying to the credit of 
H. U. F. in the firm exceeds the-liability 
of the H. U. F. In the circumstances I 


am not willing to join the -partnership- 


business on my behalf and on the behalf 
of the H., U. F.” It will thus be clear 
that by these two letters all that- the 
widow and the daughters did was: that 
they declined to become partners in the 
firm presumably because none wanted to 
take the risk of being held liable for the 
losses’ the firm might incur, but it would 
_ {be significant to note that none of the 
heirs disclaimed or relinquished his or 
-iher right to claim the share, right, title 
and interest of deceased Yudhisthir ' Lal 
in. the partnership firm and its assets. In 
fact no demand for the return of the 


capital amount lying -to the credit of 
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Grand Smithy Works. 


' from December 19, 


The four- 
major daughters categorically stated that- 


'to it by CL -6. 


ALB. 


Yudhisthir Lal’s account, which admit- 
tedly stood at Rs. 10,00,000, was made 
by any of the heirs from the date of 
Yudhisthir Lal’s death till the date ofl. 
the new deed: on the other hand Cl. 6 of 
the new deed runs thus: 


“6. That the capital of the partnership 
shall be the amount as will be found to 
the credit of the Parties Hereto of the 
First (Shiv Charan Laul), Second (Ram 
Gopal Garodia) Third (Tola Ram Budhia) 
Parts and the said Yudhisthir Lal ARAT 
walla since deceased. n 


What is more, there is no provision for 
payment of interest on the respective 
amounts of capital lying. to the credit of 
three surviving partners and the de- 
ceased Yudhisthir Lal. In our view Cl. 6 
is a. tell-tale clause which carries its own 
tale ‘that this new partnership agreement 
containing such a term could not have 
come about without the assent and agree- 
ment on the part of the widow on be- 
half of the Hindu undivided family. Fur- 
ther the factual interest-free . retention 
and utilization of the said capital amount 
of the Hindu undivided family by the 
firm for the entire relevant period i.e, 
. 1967 to August 31, 
1968 — presumably pursuant to the said 
clause:— clinches the said inference. “It 
is true that the widow is not a signatory 
to the new deed of partnership; it is also 


true that the three minor sons could not 


in law be regarded as the. nominees or 
benamidars ..of . the.. Hindu undivided 
family in the firm, ‘but the facts and cir- 
cumstances discussed above, especially 
the incorporation of a term like Cl. 6 in 
the new deed and the factual interest- 
free. retention. and utilization of the 
Hindu undivided family’s funds for the 


relevant period by the firm clearly lead 


to, the. inference that the new partnership 
under the deed. dated January 11, 1968 
was brought about with the tacit assent 
and agreement on the part of the widow 
representing the Hindu undivided family 
and: that the quid pro quo for admitting 
the three: minor sons‘of Yudhisthir Lal 
to the benefits of the partnership was thel. 
continued free of interest ‘use of the 
capital amount lying in Yudhisthir Lal’s 
account for the firm which was ensured 
. In. these circumstances 
there -was ‘direct and substantial nexus 
between the share-income earned by- and 
allocated to the three minor sons andj 
the family funds that: remained: with and 
were utilized by the firm_and hence the 
share income would not be their indivi- 
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dual income but the income of the Hirdu 
undivided: family. 

9, Turning to the legal aspect of “he 


question it is. unnecessary to refer to he- 


several decisions cited at the bar bur a 
reference to only one decision of this 
Court in Raj Kumar’s case (AIR 1971 3C 
1454) (supra) will suffice. It is true taat 
the question that arose for determiza- 
tion before this Court in that case was 
whether the Managing Director’s 7e- 
muneration received from the company 
by the Karta of a Hindu undivided farcily 
was assessable to tax as his individual 
income or as the income of Hindu mn- 
divided family. But this Court, after cis- 
cussing the entire previous case law on 
the subject laid down certain tests end 
guidelines which would cover the qi2s- 
tion raised. in this appeal before xs. 
From the earlier decisions this. Ceart 
culled out some tests which were ije- 
scribed as subsidiary tests or subsidiary 
principles and then indicated a broader 
test or principle which would ‘be of gene- 
ral application. At pages 43-44 of che 
report, this Court has observed thus {at 
pp. 1460, 1461 of ATR) :— 

“The other tests enumerated. are: 

(1) whether the income received br a 
coparcener of a Hindu undivided faräly 
as remuneration had any real connecton 


with the investment of the joint family 
funds; 


(2) whether the income received was 
directly related to any utilization of 
family assets; ` 


. (3) whether the family had suffe-ed 
any detriment in the process of -he 
family funds; and 


' 44) whether the income was recei*ed 
with the aid and assistance of the family 
funds. Eo” i 4 

In our opinion from these subsidiery 
principles, the broader principle tiat 
emerges is whether the remuneration *e- 
ceived by the coparcener in substar.ce 
though not in form was but: one of “he 
modes of return made to the family þe- 
cause of the investment of the famly 
funds in the business or whether it was 
a compensation made for the servi-es 
rendered by the individual coparcerer. 
If it is the former, it is an income of the 
Hindu undivided family but if'it is the 
latter: then’ it is the income of the- n- 
dividual coparcener. If the income was 
essentially earned as a result of the furds 
invested the fact that a coparcener Fas 
rendered some service would: not -charze 
the character of the receipt. But ‘if-on 
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the other hand it is essentially a re- 
muneration for the services rendered by 
a coparcener, the circumstance that his 
services were availed of because of the 
reason that he was a member of the 
family which had invested funds in that 
business or that he had. obtained the 
qualification shares from out of the 
family funds would not make the receipt, 
the income of the Hindu undivided 
family.” 

10. In the instant case the question 
raised before us gets easily answered by 
applying the subsidiary principles indi- 
cated at Nos. 2, 3 and 4 above as well as 
by applying the broader principle indi- 
cated above. There can be no doubt that 
the share income that. was received by 
the three minor sons during the relevant 
period was earned with the aid and as- 
sistance of Hindu undivided family funds 
and was directly related to the utiliza- 
tion of such funds by the firm and fur- 
ther that Hindu undivided family had 
suffered detriment in the process of, 
realisation of such income’ inasmuch as 
the capital amount lying to the credit of 
deceased Yudhisthir Lal was utilized by 
the firm free of interest. Further in this 
case there was- no question of any ser- 
vices ‘being rendered by the three minors 
and therefore the share income received 
by them must, in substance, be regarded 
as a return made to the family because 
of the investment of family funds in the, 
business. In our view, therefore, the 
taxing authorities as also the Tribunal 
and the High Court were right in asses- 
sing the said income in the hands of the 
Hindu undivided family assessee: 


11. The appeal is, therefore, dismissed 
with (costs.) 





Appeal dismissed. 
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Y. V. CHANDRACHUD, C. J., 
D. A. DESAI AND R. S. PATHAK, JJ. | 
M/s. Dharmadeepti, Alwaye, Kerala, 
Appellant v. The Commissioner of In- 
come-tax, Kerala, Respondent. — 


Civil Appeal No. 82 of 1975, D/- 24-7- 
1978. ; 


Income-tax Act (43 of 1961), Ss. 11, 
2 (15) — Charitable. purposes — Associa- 
tion constituted for promotion of charity 
and education —. Conducting kuries — 
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Business held under trust — Income of 
Association from the kurie is exempt 
from tax. 1975 Tax LR 56, Reversed. 


“According to Cl. 3 (a) ‘of the. Memoran- 
dum of Association, the main objects for 
which the appellant Association was 
formed were ‘to give charity’ and ‘to pro- 
mote. education’. The power to run the 
kurie business stems from the provision 
“to run chitties (kurries)” mentioned. in 
Cl. 3(b) of the Memorandum. The as- 
sociation carried on the business of con- 
ducting kuries. This. business was held 
under trust. 


Held that the income from the kurie 
was income derived from property held 
under trust for charitable purposes, In 
the circumstances the Association was 
entitled to exemption «on the income 
from. the kurie business ‘for ‘the relevant 
assessment year under S. 11 (1) (a). 1975 
‘Tax LR. 56 (Ker), Reversed. 
discussed). (Paras 5, 6, 7) 


‘Having , regard to the language used 
and the context in which the two main 
objects’ were set forth, it would. -be 
reasonable to identify the expression “to 
give charity” and “to promote education’: 
with the first two heads “relief of the 
poor” and “education” in the definition 
of “charitable purpose” in $S. 2 (15). 

. (Para 5) 


From the description prefacing the 
enumeration of the objects, in the Memo- 
randum of Association it was plain that 
the objects were really in the nature of 
powers incidental or ancillary to the at- 
tainment of the main objects mentioned 
in sub-cl. (a) of Cl. (3). Accordingly, the 
income from the kurie business was in- 
tended to be applied only to the chari- 
table purpose of giving to charity or the 
promotion of education. (Para 6) 


Anno: AIR- Manual (3rd Edn,), I. T, 
Act, S. 2 (15), N. 1; 5. 11, Notes 2, 5. 


Cases . Referred: Chronological Paras 
(1947) 1 All ER 513: 27 TC 409, William’s 

' Trust v. I. R. C. 5 
AIR 1946 Bom 337 : 14 ITR 144 5 


(1805) 32 ER 947 : (1805) 10 Ves 522- ` 5 


Mr. Y.:S. Chitale, Sr. Adv. (M/s. V. 3 
Francis and Mukul Mudgal, Advs. with 
him), .for Appellant; M/s. B. B. Ahuja 
and A. cope pores s a 
dent. 


PATHAK, J.: :— This appeal, by- certifi 


cate under S. 261 of the Income-tax Act, 
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(Case law. 
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1961, is directed against the judgment oł 
the High Court of Kerala disposing of a 
reference made to it by the Income-tax 
Appellate Tribunal under S. 256 (1) of 
the Act. 

. & The appellant is- an association 
constituted under a licence granted under 
S5. 25 of the Companies Act, 1956 on 
January 5, 1967. The relevant provisions 
of its Memorandum of Association are: 


“3. (a): The main objects to be pursued 
by the Company on its incorporation ares 

(i) To give charity. 

(ii) To promote education. 


(iii) To establish :or aid in the establish- 
ment of. association, institutions, funds, 
trusts with the object of promoting cha- 
rity and/or education. provided that the. 
Company shall not. support its funds oè 
endeavour to impose on, or procure to be 
observed by, its members or others any 
regulation or restriction which if an 
object of the company, would make it a 
trade union. 


(b) The objects incidental or ancillary 
to the attainment of the above main 
objects are: 


(i) To receive donations, subscriptions, 
or gifts for the furtherance of ‘the pur- 
pose of the Company, and to do all such 
other things as may. be considered to be 
incidental or conducive to the attainment 
of its objects or any of them, by the 
Directors. 


' Gi) to Gii) uii eee ood 
(iv) To run Chitties Kuries) a 
(v) to (vii) . TE 


(c) The other obj ects for which the 
Company is established are: 


(i) To establish, promote and carry on 
any other business which may seem ‘ito 
the company profitable or advantageous 
and to establish offices and other places 
of business in this State or anywhere in 
India, as the Directors. deem necessary.” 

3. The appellant carries on the busi- 
ness of conducting Kuries, and in’ respect 
of, the income during the calendar year 
1968 from that business, it was’ assessed 
to tax for the assessment year 1969-76. 
The Income-tax Officer, rejected -the 
claim that the Kurie business. was inci- 
dental to the main objects of charity and 
education and that the income proceed. 
ing from it was exempt under S. 11 (1) (a) 
of the Income-tax Act. The . Appellate 
Assistant. Commissioner reversed -the 
order of the Income-tax Officer and held 
that education constituted the “main 
object of the appellant and, therefore, the 
income from the Kurie business,. even 
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though a profit making activity; being in 
aid. of or incidental to the main object 


was entitled to.exemption. The Income- , 


tax Appellate Tribunal, on further ap- 
peal, upheld the view taken by the Ap- 
pellate Assistant Commissioner. At the 
instance of the Commissioner of Income- 
tax, the Tribunal referred the following 
question to’ the High Court of Kerala -for 
its opinion :— Be a 
“Whether on the facts and in the’ cir- 
cumstances of the case, the assessee is 
entitled to exemption under S. 11 of the 


Income-tax Act, 1961 :for the assessment 


year 1969-70?” . 


4 The High Court answered the ques- 
tion in the negative and in.favour of the 
Income-tax Department by its judgment 
Gated June 12, 1974. vu 


§. According to sub-cl. (a) of C1. (3) 
of the Memorandum of Associatian, the 
main objects for which the appellant was 
formed are “to give charity” and “to pro- 
mote education”. The third sub-clause 
merely confers -power to .establish as- 
sociations and .other bodies with the 
object of promoting the two main objects. 
Having regard to the language used and 


the context in which the two main objects | 


are. set forth, it would be reasonable. to 
identify the. expression “to give charity” 
and “to promote’ education” with the 
first two heads. “relief of the poor” and 
“education” inthe definition of. “chari- 
table purpose” in S. 2 (15):of the Income- 
tax Act. If the Memorandum of. As- 
sociation had referred .to- “charity” as 
the sole object without any limitations, 


including those . prescribed .by the con- ` 
text, it may have- been possible to. 


extend it to all- the four . heads men- 
tioned in Section 2 (15), as was done in 


Chaturbhuj Vallabhdas v. Commissioner” 


of Income-tax, (1946) 14 ITR 144 :. (AIR 
1946 Bom 337)... But the words are “to 
give charity”; and then “to.promote edu- 
cation” is also specified. Obviously, the 
former must bear a limited meaning.- To 
eur mind, the most appropriate seems to 
be “relief of the poor”. -That being so, 
neither of the main objects can be classed 
under the residual general head ‘the ad- 
vancement of any other object of gene- 
ral public utility”. “ Now, those words 
are followed by the words “not involving 
the carrying on of-any activity for pro- 
fit”. Do these restrictive words govern 
the residual general head only or also 
the preceding specific heads “relief .of 
the poor, education, and medical relief ?” 
The specific heads “relief of the poor, 


- May be so others may not. 
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education and medical relief’ define. well 
known charitable purposes. But the ré- 
sidual general head “the advancement -of 
any: other object of general public 
utility” is of wide comprehension. This 
head. was defined in the same terms in 
the definition’ of “charitable purpose” in 
S. 4 (3) of- the Indian Income-tax -Act, 
1922. The same words were used in 
English law to describe one of the heads 
of charitable purpose in Morice v. Bishop 
of Durham, (1805) 10 Ves 522 (at p. 532). 
Under. the English law, they were- re- 
garded as words of. sufficiently “extensive 
import to warrant the observation by the 
House of Lords in Williams’s Trust v. 
L R. C., (1947) 27 TC 409 that all objects 
of general public utility were not neces- | 
sarily ‘charitable, and that while’ some 
The law in- 
India under the Indian Income-tax Act, 
1922 was not in congruency with the 
English law of charity inasmuch as by 
including those words in its. ‘statutory 
definition the Indian law’ extended the 
expression ‘charitable purpose” to an 
area beyond that covered by the English 
law. In other words, while the words 
“any other object of general public 
utility”: in. the. Indian „enactment includ- 
ed the purposes recognised as charitable 
purposes under the English. law, they 


‘extended also to objects which were not 


accepted as charitable under the English 
law. Apparently, when framing: the In-. 
come-tax. Act, 1961, Parliament consider- 
ed it appropriate to cut down- the wide 
scope of these words by qualifying them 
with the restrictive words “not involving 
the carrying on of any -activity for pro- 
fit”. This was done to emphasise that 
the residual general head was to be con- 
fined to objects which were essentially 
charitable in nature. It. is, therefore, 


-clear that the words ¿"not involving the 


carrying. on of any activity for profit” 
govern the- words “the advancement . of 
any other object of general public 
utility”. and not the words “relief. ef the 
poor, education and medical relief” in 
S..2 (15)... The heads “relief of the poor, 
education and medical relief” .remained 
unqualified by any express. statutory re- 
striction, and income arising from a profit 
making activity linked with -those heads 
enjoyed exemption without: express limi- 
tation until S. 13 (1) (bb) was inserted in 
the Act by the Taxation Laws’ (Amend- 
ment) Act, 1975 ‘with effect from April 1, 
1977. : 


6. Now, the power to-run the kurie 
business stems from the provision “to 
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run chitties (kuries)’ mentioned: in sub=, 


cl. (b) of Cl. (3) of the Memorandum, 
From. the description prefacing ’ ‘the 
enumeration of the objects, it is plain 
that the objects are really in the nature 
of powers incidental or ancillary to the 
attainment of the main objects mention- 
ed in-sub-cl, (a) of Cl.‘ (3). Accordingly, 
we hold that the income from the kurie 
business is intended to be applied only 
to the charitable purposes of giving to 
charity or the promotion of education, 
That is the basis on which the licence 
' was granted under S. 25 of the. Com- 
`” panies Act to- the appellant. No question 
arises of applying the income from the 
kurie business to the other objects for 
which the: appellant has been established, 
that is to say, the objects set forth in 
_sub-cl. (c).of CL (3) of the Memorandum 
of Association. In the circumstances, it 
- is: not necessary to consider the effect cf 
the inclusion of those. other objects in 
‘ the Memorandum and whether the. ap- 
pellant. can embark on the realisation of 
those objects without complying with the 
statutory formalities mentioned under 
S. 149 of the Companies Act, . 


7.. It is ot disputed that the oe 
Jof conducting kuries is'held under trust. 
';We are, therefore, of opinion that the 

income from that business is income 
derived from’ property held under trust 
for charitable purposes, In the circum< 
‘istances, the appellant fs entitled to ex~ 
emption on the income from the kurie 
business for the assessment year 1969-70 


under S. 1'1 (1) (a) of the Income-tax Act, 


We. are unable to agree with the opinion 
expressed by the High Court which, ‘it 
seems, omitted to consider the significance 
of the fact that the business of conduct~ 
ing kuries is covered by a power confer- 


red expressly only for the purpose of: ate 
tainment of the main objects of giving 


charity and: promoting education. 


- 8. The appeal is diowed the judġ- 
ment dated June 12, 1974 of the High 
Court is set aside and the question refer- 
red’ by the Income-tax Appellate Tri- 
bunal“ is answered in the affirmative, in 
favour of the- appellant and against the 
Commissioner of Income-tax. The ap- 
pellant is ; entitled to his costs of this ap- 
peal. ` 


5 a pen allowed, 
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AR 1978 SUPREME COURT 1426... 
~ (From: Punjab & Haryana) ' 
S. MURTAZA FAZAL ALI AND 
= P. N. SHINGHAL, JJ. 


_ Rajinder Singh, Petitioner v. State of 
Punjab, Respondent, 


Criminal Appeal No. 30. 
D/- 28-2-1978. 


(A) Penal Code (45 of 1860), Ss. 308, 
302 and 304, Part M — Serious injury 
inflicted with great force on chest of 
deceased—Left lung pierced through and 


Of 1972, 


through — Both the ventricles punctur- 


ed — Injury held sufficient to cause 
death — Conviction. under S. 302 held 
was right and S. 304, Part Il was not. ap-. 
plicable, Judgment | of Punjab. H. Ca 
Affirmed. (Para 3) 


Arino: AIR Comm., Penal Code (2nd 
kän} S. 300, N. 28° S. 302, N. 38 
S. 304, N, 6. 


(B) East Punjab Children Act (39 of 
1949}, S. 63 — Applicability — Satisfac- 
tion of Court that a person is child 
necessary — Sessions Judge satisfied that 
accused is not child — Finding not chal- - 
lenged before High Court — Cannot be 
challenged in appeal by special leave, 
oes of India, Art. 136). 

(Para 1) 


PAZAL ALE I: — In thts appeal by 
special leave the appellant has been con- 
victed under $. 302, I.P.C, and sen- 
tenced| to imprisonment for life and he. 
has also been convicted under S. . 324, 
i, P. C> and sentenced to R. I, for two 


e years. The prosecution case has been 


clearly described in the judgment of the 
High Court and that of the Sessions 
Judge and it is not necessary for us to 
repeat the same., Mr. Bahal, appearing 
for the appellant, raised two points be- 


` fore us. In the’ first’ place hé‘ submitted - 


that as the appellant was below 16 years 
at the time the offence was committed, 
the trial by ‘the: Sessions Court was ile , 


gal andhe should have been tried under - 


the: East Punjab Children" Act, 1949, . 


Reliance has particularly been placed on . 
- 5. 63 of tbe- Act. In support of his- ‘argu= 


ment learned . counsel has invited our 
attention te the statement of the accus~ 


` ed ‘before the committing Court and, the 


Sessions Court, where he has mentioned 
his age, and to the evidence of the. doe- 
tor who has said that after examining, 
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the appellant he found that he was a 
boy of about 14 or 16 years. The Ses- 
sions Judge has however clearly stated 
in his judgment that the appellant ap- 
peared to him to be a boy of 16 to 18 
years, Section 63 applies only where a 
Court is satisfied that the appellant is a 
child within the meaning of the Act. In 
the instant case the Sessions Judge was 
satisfied that the appellant was noz a 
|child as contemplated by the provisions 
of East Punjab Children Act, hence the 
question of his trial under the said Act 
did not arise at all. It may be pertinent 
to note that the finding of the learned 
Judge was not assailed specifically on 
this point by the appellant before the 
High Court. For these reasons, there fre, 
‘'Ithe first point taken by the appellant is 
overruled, . 


2. It was then contended that hering 
regard to the circumstances under 
which the appellant assaulted the de- 
ceased, the case of the appellant falls 
= within S, 304, Part II of the Penal Code 

and does not appear to be a case of rcur~ 

der under S. 302, IL P.C. We. ave 
- carefully perused the postmortem Tem 
port, which mentions the injuries sus- 
tained by. the appellant. 
cised wound left second intercostal srace 

W to the left of outer border of sternum, 

The doctor while describing the injury 

in detail has deposed as follows :— — 


“The medial border of upper lobe of © 


left lung was pierced through | and 
through. ‘The pericardium was injured 
corresponding to injury No. 1 and its 
cavity was full of dark clotted blood. 
Both the ventricles were punctured at 
their upper parts and were empty Heft 
ventricle 4/5” and right 1/5”). 


3. It will thus appear that the injury 
inflicted by the appellant was a very 
serious one and was given with very 
great force on a most vital part of the 
body viz. the chest, Furthermore, the 
doctor has opined that as a result of the 
injury inflicted -by the. appellant the 
left lung. was pierced. - through and 
through. The doctor is: also of the 
opinion that both the - ventricles were 


punctured and the injury was sufficient 


‘to cause death in the ordinary course of 
nature. In these circumstances, there- 
‘fore, we think that the. case of the ap- 
‘pellant squarely falls within the. four 
corners of S. 302 and the Courts were 
right in convicting the accused under , 
that section. We do. not find any force 


Damodar. v. Rajaram 


He had ar in- . 


in the appeal, which is accordingly dis- 
Appeal dismissed. 





AIR 1878 SUPREME COURT 142% 
(From: Bombay)* 
S. MURTAZA FAZAL ALI, 
JASWANT SINGH AND 
R. S.. PATHAK, JJ. 
Damodar Ganpat Wani and another, 
Appellants v. Rajaram. Dhondu Wagh 
and others, Respondents. 


Civil Appeal No. 243 of 1969, D/- 28-7- 
1978. 


Bombay Tenancy and Agricultural 
Lands Act (67 of 1948), Ss. 34, 37 and 
88 (1A)—Scope of Ss. 34 (1) and 88 (1A}— 
Tenancy of suit land terminated by land- 
lord under S, 34 (1) — Landlord, after 
obtaining possession, selling land to third 
party within 12 years — There is default 


under S. 37 (1). and tenant was entitled 


tp possession of the land. - 


Section 34 (1) of the Tenancy Act 
entitles the landlord 
tenancy of the protected tenant by giving 
him one year’s notice in writing, if the 
landlord bona fide requires the land for 
cultivating personally. Section 34 (2-A) 
qualifies -the landlord’s right to term- 
imate the tenancy by certain conditions, 
and one of them is that if the land heid 
by the landlord is more than the agri- 
cultural holding in area, the right of the 
landlord te terminate the tenancy of the 
protected tenant must be limited to an 
area. which should, after such termina- 
tion, leave with the tenant half the area 
of the land leased. That condition con- 
fers a right of privilege on. the tenant to 
retain half the area of- the land leased 


“notwithstanding that a case has been 


made out by the landlord under S. 34 ‘(1) 
for termination of. the tenancy. What 
S.-88 (1A) does is-to deprive the protect- 
ed tenant of the rights and privileges 
conferred on him by S. 32 or 34. It does 
nothing more, ` 


Where the landlord has terminated the 
tenancy of his tenant under `S. 34 (1), 
S. 37 (1) comes inte play. If the land- 
Jord ceased to. use it for any of the pur- 
poses mentioned in the notice on the 
tenant under S. 34; within 12 years from 


*(S..C. A. No. 1090 of 1968,. D/- 17-6-1968 - 


{Bom.). 
' ETV/EEW/D237/78/VEB . 





(Para 6) . 
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-to terminate the ` 


æ 
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the date on which he took possession, by 
selling the land in suit and transfer- 
ring possession the conclusion is that 
the default mentioned in S. 37 (1) took 
place and the protected tenant became 
entitled to possession of the land. S.C.A. 
No. 1090 of 1968, D/- 17-6-1968 (Bom), 
Affirmed; ILR (1958) Bom 571 (FB), Ref- 


erred, l (Para 6) 
Cases Referred: Chronological Paras 
ILR (1958) Bom 571 (FB) 6 


Mr. S. K. Mehta, Advocate, for Ap- 
pellants; Mr. R. B. Datar, Advocate and 
‘Miss Parhat Qadari, Advocate, for Res- 
pondents Nos. 1 (a) to (d), 2, 4 and 6. 

PATHAK, J.: — This appeal by spe- 
cial leave is directed against the order 
of the High Court of Bombay, dated 
June’ 17, 1968 summarily rejecting a 


. petition under Art. 227° of the Consti- 


tution. 

2. A parcel of land, IT acres 8 gun- 
thas in area, situated in village Shinga- 
yat in Jamner taluka of Jalgaon District 
belonged orignially to Damodar Ganpat 
Wani. Dhondu Namdeo Wagh was his 
tenant, In 1954, the landlord served a 
notice on the tenant: under S. 34 of the 
Bombay Tenancy and Agricultural Lands 
Act of 1948 (hereinafter: referred to as 
‘the Tenancy Act’) -calling upon him. to 
deliver possession of the land as ‘he-re- 
quired it for his personal cultivation. 
The tenant refused to comply. The land- 
lord then filed Tenancy Application 
No. 61 of 1956 before ‘the Tenancy Awal 
Karkun at Jammer. The Tenancy Awal 
Karkun allowed the application and 
made an order terminating the tenancy 
and restoring the land to the landlord. 
The tenant appealed to the District De- 


. puty Collector, Chalisgaon Division. On. 


June 20, 1957, the District Deputy Col- 
lector made an order awarding posses- 
sion of half the land-to the landlord. and 
permitting the other half to remain with 
the tenant. The tenant applied in: revi- 
sion before the Bombay Revenue Tribu- 
nal. The Tribunal passed an order dated 


Nov.-8, 1957 framing. an issue on the. 
_-point whether the tenant was-at all enti-. 


tled, to hold the land in dispute under 
Ss. 32 and 34 of the Tenancy Act inas- 
much as he personally cultivated land 
of his own exceeding the ceiling area of 
50 acres. He remanded the case to the 
District Deputy Collector’ for decision on 
‘the merits. On remand, the District De- 
puty Collector held that the tenant own- 
ed more than 50 acres of land on Janu- 
ary 1, 1952 and, therefore, was not enti-. 
tled under S. 88 (1A) of the ‘Tenancy 
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Act to the rights and privileges confere 
red by Ss. 32 and 34 of the said Act. 
By his order dated January 31, 1959, he 
directed that the landlord be put in 
possession of the entire land. The tenant 
challenged the order in revision, and the 
revision application was dismissed’ by 
the Tribunal on April 30, 1959. A review 
applicatiton by the tenant was also dis- 
missed by the Tribunal. A petition under 
Art. 227 of the Constitution filed by the 
tenant in the High Court was summari- 
ly dismissed. 


3. During the pendency of the peti- 
tion in the High “Court the tenant, 
Dhondu Namdeo Wagh, died and his 
legal representatives, the present Tres- 
pondents, were brought on the record. 
Meanwhile, in execution proceedings 
possession of the land was delivered to 
the landlord on June 14, 1960. On 
April 2, 1964, the landlord executed a 
registered sale-deed transferring the 
land to Ramdas Bhika Pardeshi. ` 


4. On January 2, 1965, the first res- 
pondent, Rajaram Dhondu Wagh, a son 
of the original tenant, filed Tenancy 
Application No. 52 of 1965 before the 
Extra Awal Karkun of Jamner under 
5. 37 of the Tenancy Act against the 
landlord as the first appellant and Ram- 
das Bhika Pradeshi as the second appel- 
lant, alleging that the landlord. had sold 
the land to Ramdas Bhika Pardeshi -be- 
fore the expiry of the period cf 12 years 
from June 14, 1960, when he had been 
put into-possession. The Extra Awal 
Karkun made an order dated Nov. 30, 
1965 permitting the respondents to reco- 
ver possession of ‘the land from Par- 
deshi. The landlord and Pardeshi appeal- 
ed to the Collector of Jalgaon; and on 
Dec. 5, 1966 the Collector allowed the 
appeal and set aside the order of the 
Awal Karkun. He held that having re- 
gard to S. 88 (1A) of the Tenancy Act, 
Rajaram Dhondu Wagh could not be des- 
cribed as tenant of the land and was not 
entitled to hold it under -S. 34 of the 
Tenancy: Act. He allowed Pardeshi to 
remain in: possession. Against the order 
of. the Collector, the .respondents filed a 
revision application before ‘the Maha- 
rashtra Revenue Tribunal. The Tribunal, 


on Jan. 22, 1968, set aside the order of | 


the Collector and awarded possession of 
the land to the respondents. It found 
that the réspondents were tenants ‘and 
could hold the land in that capacity 
under S. 34 of the Tenancy Act. The -ap- 
pellants then sought relief under Arti- 
cle 227 of the Constitution in the High 
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Court, but the petition was summarily 
rejected by an order dated June 17, 1968. 


That order is under REDEE in this 


appeal. 


5. In a order dated Jan. 22, 1968 
dismissing the revision application,. the 
Tribunal held that the- substantive right 
of the landlord to obtain possession of 
the land from the tenant must be found- 
ed in S. 34 of the Tenancy .Act and not 
in S. 88 (VA) of the Act, and what 
S. 88 (1A) did was merely to withdraw 
the privileges . granted to 
under S. 34 to obtain -possession of half 


the land, thus enabling the first appel-. 


lant to obtain possession of the entire 
land, and that as the possession was 
taken by -the first appellant. for bone fide 
personal ‘cultivation, it was open to the 
erstwhile tenant or his sons, the res- 
‘pondents to. apply under S. 37 read with 
S. 39 of the Tenancy Act for possession 
of the land. The Tribunal also held that 
S, 88 (LA) did ‘not bring to an end the 
status of the . tenant: as' a. protected 
tenant. It also rejected.the submission 


that as the second appellant was. culti-— 


vating the land it should be taken that 
the cultivation was on behalf of the 
eet appellant, 


' 6. We have no. hesitation in dismis- 
sing this appeal: Section 34 (1) of the 
Tenancy Act . entitles the -landlord to 
terminate the. tenancy -of the protected 
tenant by giving him .one year’s- notice 
in. writing, if the lendlord bona fide re- 
quires the land for cultivating personal~ 
ly. Section 34 (2-A) qualifies the land~ 
lord’s right to terminate the tenancy by 
certain conditions, and one of them is 
that if the land held by the landlord is 
more than the agricultural holding in 
area, the right of the landlord to term- 
inate the tenancy of the protected 
tenant must be limited to an area which 
should, after. such. termination, 
with the tenant half the area of the land 
leased, That condition confers a right or 
privilege on the tenant to retain half the 
area of the land leased notwithstanding 
that a case has been made out by the 
‘\landlord under S. 34 (1) for termination 


of the tenancy. Seċtion 88 (1A) provides 


ithat “a protected tenant, whose name 
stands enteréd’ as an owner ‘in the’ re- 
cord of rights on the first day. of Janu- 


ary 1952 in respect of any land 50 acres ` 


or more’ of jirayat or twelve and half 
acres or more of irrigated land in area 
in .addition to the-land held by him on 


eae a- protected tenant, shall not be’ 
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the tenant. 


leave: 
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entitled to any rights or privileges con- 
ferred on a protected tenant by the pro- 
visions. of S. 32 or 34.” What S. 88 (1A) 
does is to deprive -the protected tenant 


‘of the: rights and privileges’ conferred. on 


him by S. 32 or 34, It does nothing 
more. Consequently, the right or privi- 
lege which the tenant enjoyed under 
S..34 (2-A), that is to say, the retention 
of possession of half the area of the land 
leased was lost and in the result the 
landlord became entitled to possession 
of the entire land leased. That S. 34 of 
the Bombay Tenancy Act confers rights 
and privileges on the landlord as well as 
the tenant was affirmed by a Full Bench 
of the Bombay High Court in Janga 
Baoji Mali v. Nasarat Jahan Begum, ILR 
(1958) Bom 571 and it was declared that 
if a tenant fell within the mischief of 
S. 88 (1A), the landlord, on making out 
a case under S, 34 (1), was exempt from 
the restrictions on his rights imposed’ by 
sub-ss. (2) and (2-A) of S. 34 because 


_ the’ rights .or -privileges conferred ‘on: the 
‘tenant by those sub-sections 


were no 
ae available ito him by reason of 

-88 (1A). It is beyond dispute that the 
aes obtains his right to terminate 
the tenancy of a protected: tenant under 
S. 34 (1) of the Act, and that is what 
happened in this case. The first appellant 
was able to terminate’ the tenancy be- 
cause-of 5. 34 (1). That brings into. play 
S. 37 (1) of the Act. Section 37 (1): 
declares: that “if: after the landlord 
takes possession of the land after the. 
termination of the. tenancy. under S. 34, 
he fails to use it for any of the purposes 


‘ specified in the notice given under sub- 


sec. (1) of S. 34 within one year from 
the date on which he took possession. or 
ceases to use it at any time for any of 
the aforesaid purposes. within 12 years 
from the date on which he took 
possession, the landlord shall forthwith 
restore possession of the land to the 
tenant whose. tenancy was terminated by 
Dii enin It is clear from the record 
that the first -appellant after having 
taken possession of the land on termina- 
tion of the tenancy under S. 34, ceased 
to use it for any of the purposes men- 
tioned in the ‘notice. within 12 years. 
from June 14, ‘1960 . the date on which 
he took possession: He sold it to the 
second appellant on. April 2, 1964 and 
transferred possession to him: The 
possession of the -second appellant can-~ 
not ‘be -regarded as the possession of the 
first appellant, and the conclusion must 
be that the default mentioned in Sec- 


* oe 


such: ~ 
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-tion 37 (1) took place and the’ respon- 
dents became entitled to possession of 
the: land. The respondents are entitled 
to possession of the land subject, of 
course, to any limitations placed by the 
law in regard to their holding. 


7. The appeal fails and is dismissed 
Appeal dismissed. 


a costs, 


a 
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P. N. BHAGWATI AND 
V. D. TULZAPURKAR, JJ. 
(From: Award of Central Govt. 
Industrial Tribunal, Calcutta)* 
‘The Management of Central Coal 


Washery, Appellant v. The Workmen 
and another, ‘Respondents. . 


Civil. Appeal No. 1848 of 1970, D/- 
21-7-1978. 





“Payment of Bonus Act (1965), S. 16(1); 


Cl. (a) and Explanation 1, ‘sub-cl. (a) — 
Payment of bonus — Calculation of: net 
profits — Company must be earning pro- 
fits after deduction of depreciation- under 
S. 32 (1), L-T. Act to be liable to pay 
bonus. Award of Central Govt. Indi. 
Tribunal (Cal) in Ref. No. 105 of 1969, 
D/. 20-7-1970, Reversed, 


The liability of the new establishment 
to pay bonus to its workmen arises only 
when the employer derives profits after 
deducting depreciation as required by 
S. 32° (1) of-the Income-tax Act. Thus 
where the Balance Sheet and Profit and 
Loss Account of an employer shows pro- 
fits consequent on the calculation of 
depreciation by straight line method but 
actually there were losses if the depre- 
ciation was deducted as required under 
S. 32 of the I.-T. Act, the employer held 
was not liable to pay bonus to the em- 
ployees. In the circumstances; the work- 
men of the Bhojudih Coal Washery were 
not entitled to be paid bonus for the 
relevant years. Bu (Para 7) 

It is true that under cl. (a) of sub-s. (1) 
of S. 16, the workmen employed in a 
new establishment are entitled to be 
paid bonus under the Act from the ac- 
counting year in. which the employer 
derives profits from the establishment. 
But the word ‘profit? must obviously be 


*(Reference No. 105 of 1969, D/- 20-7- 
1970, Central Govt. Indl. Tribunal, 
Calcutta). 
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' mandate that in determining, 


A.I. R. 


construed according to its ordinary sense- 
a sense in which it is understood in 
trade and industry because the rationale 
behind cl. (a) of sub-s. (1) of S. 16 is 
that it is only when the employer 
starts making profit in the commercial 
sense that he should become liable to 
pay bonus to the workmen under the 
Act. Profit in the commercial sense can 
be ascertained only after deducting de- 
preciation and since there are several 
methods of computing depreciation, the 
one adopted by the employer would, in 
the absence of any statutory provision to 
the contrary, govern the ‘calculation of 
depreciation for the purpose of arriving 
at the profit earned by the employer. But 
Explanation II to sub-s. (1) of S. 16 pro- 
vides that for the purpose of cl. (a), an 
employer shall not be deemed to have 
derived profit in any accounting . year 
unless he has made. provision for ‘that 
year’s depreciation to which he is entitl-~ 
ed under the Income-tax Act. This Ex- 
planation embodies a “clear legislative 
‘for the 
Purpose of cl.- (a) of sub-s. (1) of S. 16, 
whether’ the employer has. made profit 
from the establishment in any account- 
ing year, depreciation should be provid- 
ed in accordance with the provisions of 
the Income-tax Act. Whatever be the 
method of computation of depreciation 
followed by the employer, depreciation 
should be deducted in accordance with 
the provisions of the Income-tax Act and 
it is only if any profit remains after ad- 
justing such depreciation that the em- 


ployer can be said to have derived. profit — 


for the purpose of el. (a) of sub-s. (1) of 
S. 16. Award of Central Govt. Indl. Tri- 
bunal (Cal) in Ref. No. 
D/- 20-7-1970, Reversed. 


Anno: 
ment of Bonus Act, S. 16, N. 1 


Mr. L. N. Sinha, 
Santosh Chatterjee and G. S. Chatterjee, 
Advocates with him), for Appellant; Mr. 
D. L. Sen Gupta, Sr. Advocate (Mr, 
S. K. Nandy, Advocate with him), for 
Respondents. 


BHAGWATI, J.: — The short ques- 
tion that arises for determination in this 
appeal is whether the workmen of the 


(Para 7) 


Bhojudih Coal Washery of the appellant — 


were entitled to be paid bonus for the 


years 1964-65 to 1968-69 under the Pay- - 
ment of Bonus Act, 1965 (for short the - 


Act). 
2.. The Hindustan. Steel Limited owns 


PE : three steel plants at Rourkela, Durgapur 


105: of 1969, | 
AIR Manual (3rd Edn.), Paye 


Sr. Advocate (M/s,. 
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and Bhilai. Since large quantities of 
metallurgical coal are needed in the 


manufacture of steel, the Hindustan 
Steel Limited set up three coal washe- 
ries at Dugda, Bhojudih and Patherdih, 
These three coal washeries were started 
one after the other, 
being the Dugda Coal Washery which 
commenced functioning from June 1962. 
The management of these three coal wa- 
sheries was vested in the hands of the 
Central Coal Washeries Organisation 
which was set up as an independent 
organisation separate from the Hindus- 
tan Steel Limited. This Organisation 
which is the appellant before us main- 
tained separate accounts in respect of its 
establishment which consisted of these 
three coal washeries and also prepared 
a separate Balance Sheet and Profit and 
Loss Account showing the aggregate 
financial result of the operation of these 
three coal washeries. Though the estab- 
lishment of the appellant was set up in 
June 1962, the provisions of the Act did 
not become applicable to it until the 
year 1964-65 in view of sub-sec. (4) of 
S. 1 of the Act. There could, therefore, 
be no question of payment of bonus to 
the workmen of the Bhojudih Coal 
Washery under the Act -until the year 
1964-65. The workmen of the Bhojudih 
Coal Washery, accordingly, pressed their 
claim for payment of bonus only from 
the year 1964-65. The appellant disput- 
ed the claim of the workmen and con- 
tended that by reason of sub-sec. (1) of 
S. 16, the workmen were not entitled to 
be paid bonus under the Act for the 
years 1964-65 to 1968-69. The industrial 
dispute arising out of the claim of the 
workmen was referred for adjudication 
by the Government of India ‘and by an 
award dated 29 July, 1970, the Industrial 
Tribunal took the view that the appel- 
lant derived profit from its three coal 
washeries in the year 1964-65 and the 
workmen were, therefore, entitled to be 
paid bonus under the Act from that 
year under cl. (a) of sub-sec. (1) of 
S. 16, but since the profits were inade- 
quate to warrant payment of a larger 
bonus, the workmen were entitled to 
receive the minimum bonus of 4 ‘per 
cent of the wages as provided in S. 10. 
The Industrial Tribunal accordingly 
awarded minimum bonus at 4 per cent 
of the wages to the workmen of the 
Bhojudih Coal Washery for the _years 
1964-65 to 1968-69. 


3. The appellant being- ee by 


the award ‘of the Industrial Tribunal, 
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preferred an appeal to this court after 
obtaining special leave. Whilst the ap- 
peal was pending, a settlement was 
arrived between the appellant and ‘the 
Hindustan Steel Coal Washeries Wor- 


kers Union on 28th August, 1973 in re- 


gard to various demands which had been 
made by the Union on behalf of the 
workmen employed in the Bhojudih Coal 
Washery. One of the demands related to 
payment of bonus and this demand was 
adjusted by the following provision in 
the settlement. 


“Without prejudice to the respective 
contentions of the parties and specially 
with regard to the law point on which 
the management has filed an appeal to 
the Supreme Court, the management and 
the workmen agree that an ex gratia 
amount equivalent to 4% of the wages 
earned by the eligible employees during 
the respective years of 1965-66, 1966-67 
and 1967-68 (less amounts to those em- 
ployees already paid for the year 1965-66) 
shall be paid. This settles satisfactorily 
the outstanding demand on this point”. 


4, Pursuant to-this settlement, the ap- 
pellant paid to the workmen in the 
Bhojudih Coal Washery ex-gratia amount 
equivalent to 4 per cent of the wages 
earned by them for the years 1965-66, 
1966-67 and 1967-68. Not only did the 
workmen who were members of the 
Hindustan Steel Coal Washeries Wor- 
ker’s Union received payment under the 
settlement but workmen who were not 
members of that Union also accepted 
payment of bonus in terms of the settle- 
ment. The appeal thereafter came up 
for hearing before this court on 2nd 
January, 1978, and since the dispute in 
regard to payment of bonus was settled, 
the appellant did not press the appeal 
and it was dismissed by this court. Sub- 
sequently, however, another Union call- 
ed the Hindustan Steel Coal Washeries 
Employees Union, which is a minority 
Union, filed Civil Misc, Petition 
No. 3382/78, claiming that the workmen 
represented by it were not party:’to the 
settlement, since the settlement was 
arrived at only between the appellant 
and the Hindustan Steel Coal Washeries 
Workers’ -Union and the settlement was 
accordingly _ not binding on them. 
Strangely enough, though the appeal was 
dismissed and the award of the Indus- _ 
trial Tribunal which was in favour of 
the workmen, stood intact, the Union for 
some inexplicable reason submitted ` that 
since the appeal was dismissed in view 
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of the settlement and the settlement was 
not binding on the workmen represent- 
ed by it, the order dismissing the appeal 
should be set aside and the appeal should 
be re-heard. This Court by an order 
dated 9-3-1978 acceded to this application 
and directed the appeal to be re-heard. 
That is how the appeal has now come up 
for hearing before us. 


5. The principal question that arises 
for determination in the appeal is whe- 
ther- the workmen of the Bhojudih Col- 
liery were not entitled to claim bonus 
for the years 1964-65 to 1968-69 on the 
ground that until the close of the year 
1968-69 the appellant did not derive any 
profit from its establishment of three 
coal washeries. The determination of 
this question depends on the true inter- 
pretation of S. 16, sub-sec. (1) and its ap- 
plicability to the case-:of the -appellant. 
Section 16, sub-sec. (1) in so far as mate~ 
rial, reads as follows: 


“Where an establishment is newly set 
up, whether before. or after the com- 
. mencement of this Act, the employees of 
such establishment shall be entitled to be 
paid bonus under this Act only— 


(a) from the accounting. year in which 
the employer derives profit from. such 
establishment: or 


(b) from the sixth accounting ' year 
following the accounting year in which 
the employer sells the goods produced 
or manufactured by him or renders ser- 
vices, as' the case may be, from such 
establishment : 
whichever is earlier: 


Provided, that in the case of any such 
establishment. the ` employees thereof 
shall. not, save as otherwise provided in 
S. 33. be entitled to be paid bonus under 
this Act in respect of any accounting vear 


prior: to the accounting: year .commenc- 


ing on any day in the year 1964. 


Explanation’ I:— For the purpose of 
this section, an establishment shall not 
be deemed to be newly set up merely by 
Teason of: a 
management, name or ownership. 


Explanation II:— For purpose of 
Cl. (a),.an employer shall not be deemed 
to have derived profit in any accounting 
year unless :— 

(a) he has made provision for that 
year’s depreciation to which he is entitled 
under the Incame-tax Act or, as the case 
may be, under the agricultural income- 
tax law: and 

(b) the arrears of such depreciation and 
losses incurred by him in respect of the 
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change: in its location, 
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establishment for the previous account- 
ing years have been fully set off against 
his profits. 


6. It is clear on a plain reading of 
this section that where an establishment 
is newly set up, the workmen employed 
in such establishment are entitled to be 
paid bonus under the Act only from the 
accounting year in which the employer 
derives profit from such establishment 
or from the sixth accounting year fol- 
lowing the accounting year in which the 
employer sells goods produced or manu- 


-factured by him from such establish- 


ment, whichever is earlier. So long as 
the employer does not start deriving pro- 
fit from the establishment, he is exempt 
from liability to pay bonus to the work- 
men under.the Act. But, even if he is 
not able to derive profit from the 
establishment, he does not enjoy per- 
petual immunity, because in any event 
from the sixth accounting year following 
the. accounting year in which he starts 
selling goods produced or manufactured 
by him, he becomes liable to pay bonus 
to the workmen. Now the contention of 
the workmen was, and this contention 
found favour with Industrial Tribunal, 
that the appellant started deriving profit 
from the three coal washeries in the year 
1964-65 and the workmen, therefore, be- 
came entitled to be paid bonus from the 
year 1964-65 onwards under Cl. (a) of 
sub-sec, (1) of S. 16. The workmen re- 
lied on the Balance Sheet and Profit and 
Loss Account of the appellant which 
showed that the appellant had made a 
profit of Rs. 238,60,000/- during the year 
1964-65. The Balance Sheets and Profit 
and Loss Accounts of the appellant for 
the subsequent years 1965-66 to 1968-69 
also showed profit during each of those 
years. If, therefore, the claim of the 
workmen were to be decided on the basis 
of the Balance Sheets and Profit and Loss 
Accounts of the appellant, there can be 
no doubt that the appellant would have 
to be held to be Hable to pay bonus to 
the workmen of Bhojudih Coal Washery 
from. the year 1964-65 onwards. But it 
was pointed out on behalf of the appel- 
lant that in arriving at the net profit 
shown in the Balance Sheets and Profit 
and Loss Accounts, depreciation had been 
calculated according to the straight Hne 
method, whereas under Explanation II to 
sub-sec. (1) of S. 16. depreciation which 
was lable to be taken into account 
arriving at the net profit for determining 
liability for payment of bonus was that 
admissible in accordance with the provi- 
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sions of sub-sec. (1) of S. 32 of the Ix- 
come-tax Act. If. depreciation. calculated 
in accordance with the provisions of suk- 
sec, (1) of S. 32 of the Income-tax Act. 
were taken into account, not only there 
would be no ‘profit but there would be 
actually loss in each of the years 1964-655 
to 1968-69. ‘The appellant in fact prc- 
duced, through its Accounts Officer Raja 
Ram, income-tax returns showing the 
depreciation claimed.in respect af- the 
assets of the three coal washeries in ac- 
cordance with the provisions of sub-sec- 
tion (1) of S. 32 of the Income-tax Act 
s also statement, Ext. 9,. working ott. 
the figures showing that if’ depreciation 
were adjusted as provided in sub-sec. (1). 
əf S. 32 of the -Income-tax Act, . there 
would. be losses to the appellant in the 
years 1964-65 to 1968-69.. The- learned 
counsel appearing on behalf of-the work- 
men represented by the Hindustan Steel 
Coal Washeries Employees’ Union faintly 
contended before us that the appellart 
had not proved what would be the de- 
preciation admissible under sub-sec. (1) 
ef S. 32 of the Income-tax Act and whe- 
ther it would be larger than the deprecic- 
tion calculated according to the straight 
line method, but~ this contention wes 
futile, because, as pointed out earlier, the 
quantum of depreciation: . admissible 
under sub-sec. (1) of S. 32 of the Income- 
tax Act was clearly proved ‘by’ the ap- 
pellant through’ the evidence of its Ac- 
counts Officer Raja Ram and in fact: the 
Industrial Tribunal accepted the figures 
of depreciation given by the appellant in 
‘ the statement Ex. 9 and conceded that if 
depreciation calculated” on this basis were 


deducted, there would: be, ‘loss ‘jneurred . 


by the- appellant in ‘each of the years 
1964-65 to 1968-69. The ‘facts being 
against them, the workmen were driven 
to contend that in -determining whether 
the -appellant ‘derived -any profit in the 
years 1964-65 to 1968-69 the figures given 
in the Balance Sheets and Profit anc Loss 
Accounts of the appellant were determi 
native and since according to the Balance 
Sheets and Profit.and Loss Accounts, tha 
appellant. started „deriving profit . from 
the year 1964-65, the workmen -wer2 
entitled-to be paid bonus from that year 
onwards under CL (a) of sub-sec. (1) af 
S. 16. This contention of the -workmen 
fs in our opinion not well-founded. Our 
reasons for saying sO are ‘as follows.” 


7.. It is true that under Cl. (a) of sub- 
sec, (1) of S. 16, the workmen employed 
in a new establishment are entitled to 


be -paid bonus ` ‘under the Act from th: 
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P preciation that: the employer can. be seid 
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accounting year in which the employer 
derives profits from the establishment, 
But the question is as to what is the 
meaning and connotation of the word 
‘profit? and when can an employer be 
said to derive ‘profit? from the establish-| 
ment within the meaning of Cl. (a) of 
sub-sec. (1) of S. 16. The word ‘profit’ 
must obviously be construed according to 
its .ordinary sense. — a sense in which 
it is understood in trade and industry — 
because the rationale behind Ci: (a) of 
sub-sec. (1) of S. 16 is that it is only 
when the employer starts making profit 
in the commercial sense that he should 
become liable to pay bonus to the work- 
men under the Act. Now profit in the 
commercial sense can be ascertained only 
after deducting depreciation and since 
there are several methods of computing 
depreciation, the one adopted by the em- 
ployer would, in the absence of any 
statutory provision to the contrary 
govern the calculation of depreciation for 
the purpose of arriving at the profit 
earned by the: employer. : Here in. the 
present case the appellant followed the 
straight line method of calculating de- 
preciation .and on that basis the Balance 
Sheets and Profit and -Loss Accounts of 
the appellant showed profit for the years 
1964-65 to 1968-69. But Explanation II 
to sub-sec, (1) of S. 16 provides that for 
the purpose ‘of Cl. (a), an employer shall 
not be deemed to have derived profit in 
any accounting year unless he has 
made provision for that year’s deprecia- 
tion to which he is entitled under the] 
Income-tax Act. This Explanation em- 

bodies a.clear legislative. mandate that 
in determining, for the purpose of Cl.-(a) 
of sub-sec. ‘(1) of S. 16, whether the em- 
ployer has made profit from the establish- 
ment in any accounting year, deprecia- 
tion should be provided in accordance 
with the provisions of the Income-tax 
Act. Whatever be the method of ‘com- 
putation of depreciation followed by the 
employer, depreciation should ‘be’ deduct- 
ed in accordance with the provisions of 
the Income-tax Act and it is only if any 
profit remains after adjusting such de- 







to have derived profit for the purpose of 
Cl. (a) of sub-sec. (1) of S. 16. Clearly, 
therefore the depreciation that was: re- 
quired to be deducted for the purpose of 


determining whether the appellant deriv- 


ed profit from the three coal washeries 
during the years: 1964-65 to 1968-69, was 
not depreciation according to the straight 
line method followed. by. the appellant, 
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but depreciation admissible under sub- 
sec, (1) of S. 32 of the Income-tax Act. 
If this be the correct interpretation of 
Cl. (a) of sub-sec. (1) of S. 16, as: we hold 
it is obvious from what is stated above, 
and indeed it can hardly be disputed. 
that the appellant did not derive profit 
from the three coal washeries in any of 
the years 1964-65 to 1968-69 and the 
workmen were not entitled to be paid 


bonus under the Act for any of these- 


accounting years. 


8. We accordingly allow the appeal 


and set aside the award of the Industrial 
Tribunal in so far as it awards bonus to 
the workmen for the years 1964-65 to 
1968-69 and declare that the workmen are 
not entitled to be paid. bonus under the 
Act in respect of any ‘of those account- 
ing years, There will be no order as to 
costs, . oe 

: Appeal allowed. 
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The Management of Monghyr Factory 


of LT.C, Ltd., Monghyr, Bihar, Appel- 
lant v. The Presiding Officer, Labour 


Court, Patna (Bihar) and others, Respon- — 


dents. . l 
Civil Appeal No, 864 ‘of 1874, -D/- 
24-7-1978. l T - ot 
(A) Constitution of India, Arts. 1 
and 133 — Appeal to Supreme Court on 
grant of certificate by High Court — 


Grounds which can be raised in appeal . 


— Supreme Court Rules (1966), ©. XV, 


` Rule 5. Se 


Even if some of the points raised by 


the appellant in the High Court in sup-. 


port of the petition for a certificate are 
found insufficient for that purpose, they 
can still be considered as grounds dur- 
ing the hearing of the appeal. - 
"(Paras 7, 8, 9) 


‘For the purposes of granting the cer- 


tificate, all that the High Court is re- 
‘quired to consider is whether the case 
‘raises a substantial question of law of 
the kind mentioned in the constitution- 
‘al provision, Even if a. single such 
question of law is found to arise- in. the 
A isn e e a 


*(C. W. J. C. No. 231 of 1971, D/- 23-7-1973- 
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- not preclude the Supreme Court 


‘their order of reference, 


. ence could be made, 


ALR | 
case, a certificate must be granted. Once’ 
the certificate is granted and the appeal 
is lodged in the Supreme Court, it is 
‘open te the appellant to raise all 
grounds which properly arise in the 
appeal, The circumstances that there are 
grounds which were not found suffici< 
ent for the grant of a certificate does 
from 
entertaining them as grounds arising in 
appeal. AIR 1964 SC 136, Rel. on. 
em (Para 7) 
Anno: AIR Comm. Constn.. (2nd Edn.), 
Art. 132 N. 14, Art, 133 N. 214A. 


(©) Industrial Disputes Act (1947), 
S. 10 — Order of reference — Duty of 
Government while making such order — 
Observations in AIR 1967 Pat 284 - and 
1870 Lab IC 105. (Pat), Overruled. 
Ordinarily and generally in a large 
number of. cases, a reference is made 
when the Government finds that an in- 
dustrial dispute exists. There are cases 


where a dispute is only apprehended or. 
` even there may be 


some where some 
disputes exist and some are apprehend- 
ed. To keep an-order of reference free 
from the pale of attack on such a 
ground, the- Government will. be. well 
advised tc specify. one or the other in 
re =- The Govern- . 
ment should clarify the position and re- — 
move the ambiguity by filing a counter 
when the. reference: order is challenged 
on this ground, Case law discussed. | 
(Para 11). 
The view that even if no „definite 
opinion was. formed as to the existence 
or apprehension of a dispute, the refer- 
3 is not quite cor- 
rect, Observations in AIR 1967, Pat 284 


. and 1970.Lab IC. 105 (Pat); Overruled. | 


eo in ao (Para 13) 

“Where the industrial. dispute existed 
when it was referred by the Govern- 
ment to the Labour Court for adjudica- 
tion and the Government made the re- 
ference on being satisfied that it was so, 
it was held that the mention of. the 
words “or is apprehended” in the order 
of reference was a mere surplusage, and 
did: not necessarily. lead to the conclu- 
sion that the reference was made in a 
cavalier manner. without : any applica- 
tion -of mind. ` - o. 7° (Para 13) 

Anno: ATR Manual (8rd Edn.) Ind. | 
Disputes, Act, S 10, N. 18, 21, 

YC) ‘Industrial | Disputes. Act | (1947), 
Sch, 2, Item 3 — Workman. wrongfully. 
dismissed — Compensation in lieu of re- | 
‘nstatement. granted: by Supreme “Court. 
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C. W.J.C. No. 231 of 1971, D/- 23-7-1873 
(Pat), Reversed. 


Every case has to be judged on its 


special facts while deciding the proper 
relief which should be granted to the 
workman whose dismissal has been 
found to be wrongful, mala fide or 
illegal. AIR 1960 SC 160, Rel. on. 
‘(Para 20) 

In the instant case the service card of 
the employee indicated that he had 
committed several faults in the past and 
was sometimes warned, sometimes sus- 
pended and sometimes reprimanded for 
. all those omissions and commissions. In 
. the incident in question, he was clearly 
guilty of neglect of duty in putting 
wrong slides, although they were wrong- 
ly supplied to him, while packing the 
cigarettes on the packing machine, Even 
shortly before the incident in question, 
he was once warned for absence from 
proper place of work without permis- 
sion and was suspended for three days 
for an act subversive of discipline be- 
fore he was dismissed, 

Held on the facts and in the circum- 
stances of the case it was not a $t case 
where the High Court: ought to have 
sustained the order of reinstatement as 
passed by the Labour Court. (Compen- 
sation granted by the Supreme Court in 


lieu of reinstatement). C.W.J.C, No, 231 — 


of 1971, D/- 23-7-1973 (Pat), Reversed. 

(Para 20) 

Anno: AIR Manual (3rd Edn.) Ind. 
Dis. Act, Sch. 2, Item 3, N. 2. 


Cases Referred : Chronclogical. Faras 


AIR 1970 SC 1401: (1970) 3 SCR 33 18 


(1970) 1 Lab LJ 63 (SC) 
1970 Lab IC 105 (Pat) | 
AIR 1967 Pat 284 0 — 2B 
AIR 1964 SC 136: (1964) 2 SCR 933 8 
‘AIR 1963 SC 569: (1963) 3 SCR 540 14 
AIR 1961 SC 1381: (1962) 1 SCR 422 14 
AIR 1960 SC 160: (1960) 1 SCR -806 


18, 20 


“ATR 1953 SC 53:1953 SCR 334 14 
(1951) 2 Lab LJ 314 (.A.TI-Cal) 18 
AIR 1949 FC 111:1049 FCR $21. 17 
AIR 1949 FC 148: 1949 FCR 348 14 


. Mr. G., B. Pai, Sr, Advocate (M/s. 
0. C. Mathur and K. J. John, Advocates 
with him), for Appellant; - Mr. Santokh 
Singh, Advocate (for No. 3), M/s. R. C. 
‘Prasad and U. P. Singh, Advocates {for 
Nos, 1 and 4), for Pespondents 

UNTWALIA, J.— - This appeal on 
' certificate granted by the Patna High 
Court under Article 133 (1) of the Con- 


“stitution of India as it stands ` after the . 


13, 14. 


‘its -very. face it indicates that 
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30th Constitution. Amendment. Act is by . 


the Management of the Monghyr Fac- 
tory of India Tobacco Company Limited 
impleading the Labour Union as respon- 
dent No. 2 and the concerned workman 


as respondent No. 3, The State of pet 


is respondent No, 4. 

2. Respondent No. 3 was working as 
an operator on a packing machine in 
the appellant’s factory at Monghyr on 
May 21, 1966 when he is said to have. 
committed certain acts of misconduct. A 
charge-sheet was served on him by the 
Management on May 24. At the domes~ 
tic inquiry held by the Management, he 
was found guilty and eventually dis- 
missed from service on June 9, 1966. On 
the raising of an industrial dispute, it 
was referred for adjudication by the 
Government of Bihar . to the Labour. 
Court, Patna, respondent No. 1 by a 
notification dated the 6th/17th February, . 
1968. The Labour Court made an award 
on November 23, 1970 ordering rem- 
statement of the workman Shri Ram. 
Krishan Pathak, respondent No: 3, with 
all his back wages from the date of 
dismissal till the date of reinstatement. 
The appellant challenged the award by 
filing a Writ Petition in the High Court, 
which was dismissed on July 23, 1973. 


3. At the instance of the Manage- 


- ment, a certificate of fitness was grant- 


ed by the High Court on February 22, - 
1974. Since by that time ` Art. 133 (1) 
had been amended by the 30th Consti- 
tution Amendment Act, the. certificate 
was granted in accordance ‘with it, In 
the order granting the certificate it. is 
mentioned that three points were urged 
by the appellant but the High Court 
thought that two of them were such as 


‘would. not justify the grant of the certi- 


ficate, but one of the points involved in 
the case was a substantial question of 
law- of general importance and the said 
question needed to be decided by the 
Supreme Court. Pursuant to the grant 
of the certificate a petition of- appeal 
was filed in this Court followed in the. 
usual course by a statement of the case. 
Various other. points which have ` been 
argued on -behalf .of the Management 


. before the Labour Court as also in the 


High Court were taken in the petition 
of appeal and.the statement of the case. 


4. Mr, G. B. Pai appearing in sup- 


. port of the appeal urged only the three 


following points out of the several argu~ 


‘ed before. the High Court:— 


(1) That the reference is.invalid as‘on ; 
it was ° 
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mechanically made by the Government 
without application of mind, 

(2) That the workman was guilty of 
misconduct within the meaning of 
clause (ii) of Standing Order 20 applic- 
able to the appellant. and both the 
Courts below have committed errors of 
law on the face of the ‘record in taking 
a contrary view. ` l 

(3) That in any view of the matter on 


the facts and in the circumstances .of 


this case it was not expedient, fit or 
proper to order reinstatement ` of the 
concerned workman and in lieu thereof, 
only compensation ought to have been 
allowed. 


7 : . 

5. Mr. Santokh Singh, appearing for 
the Union and representing the work- 
man raised a preliminary objection and 
‘ submitted that the appellant having not 
complied with the requirement of R. 5 
of O. XV of the Supreme Court Rules, 
1966, hereinafter to be called the Rules, 
could urge only one point on the basis 
of which the certificate was granted by. 
` the High Court and no other. Mr. Ram 
Chandra Prasad appearing for the State 
ef Bihar refuted the first submission 
made on behalf of the appellant . while 
Mr. Santokh Singh combated: the other 
two. 

6. We shall first deal with the preli- 
minary objection.of Mr. Singh. Order 
XV, Rule 5 of the Rules reads as fol- 
lows: 


“Where a party desires to appeal on 
grounds which can be raised only with 
the leave of the Court, it shall lodge 


along with the petition of appeal a se-- 


parate petition stating the grounds so 
proposed to be raised and ‘praying for 
leave to appeal on those grounds.” - 

It is true that no separate ‘petition , was 
lodged by the appellant along with the 
petition of appeal in accordance 
Rule 5. But in our opinion the -said‘ Rule 
was not applicable and compliance 
thereof was not necessary to enable ‘the 
appellant to urge and reiterate any of 
the points taken by it in the High Court. 
Rule 5A (d)- of Order XV of the Rules 
enjoins that “an appeal ‘on a certificate 
granted by a High-Court under Articles 
132 (1) and/or 133 (1) (c) of the Consti- 
tution or under any other provision of 
law -if the High Court has not recorded 
the reasons or the grounds,for granting 
the certificate” shall be put up for hear- 
ing ex parte before this Court. Art, 133 
(1) (c) mentioned in thet above extract- 
ed words has got to be. read now (and 
it would be advisable to correct it by an 


. than the one which enabled the 


with ` 
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amendment of the Rule, if not already `. 
done) as Article 133 (1). The said Rule 
suggests that the High Court is requir- 
ed to record the reasons or the grounds 
for granting the certificate. In this case, 
the High Court in its order gave the 
reasons and finding that at least one of 
the points was such that could justify 
the granting of the certificate under 
Article 133 (1) granted the certificate to 
appeal to the Supreme Court. But- it did 
not limit it to that extent alone, even 
assuming it could do so. The Certificate 
granted, as is commonly known, is an 
open one enabling the appellant to urge 
all the points arising in the appeal in 
this Court, Nothing was brought to our 
notice by Mr. Singh either from any 
provision of the Constitution or the 
Rules.to indicate that the points other 
High 
Court to grant the certificate could not 


be raised in this Court without its leave. 


7. For the purpose of granting the 
certificate, all that the High Court is 
required to consider is whether the case 
raises a substantial question of law of 
the kind mentioned in the constitution- 
al provision. Even if a single such ques- 
tion of law is found to arise in the case. 
a certificate must be granted. Once the 
certificate ‘is granted and the appeal is 
lodged in the Supreme Court, it is open 
to the appellant to raise all grounds 
which properly arise in the appeal, The 
circumstances that there are grounds 
which were not found sufficient for the 
grant of a certificate does not preclude 
the Supreme Court from. entertaining 
them as - grounds arising in the appeal. 
The stage at which: the High Court con- 
sidėrs the grant of a certificate under 
Article 133 (1) and the stage at which 
the Supreme Court hears the appeal are 
two distinct stages, and different jurisdic- 
tions’ are exercised with respect to each 
stage, ‘Considerations pertinent to the 
grant of. a certificate are not identical 
with considerations which ‘govern the 
hearing of the appeal. Accordingly, even 
if some of the points raised by the ap- 
pellant in the High Court in support of 
the petition for a certificate are found 
insufficient for that purpose, they can 
still be considered as grounds during the} 
hearing of the appeal. : 


8. The view which we: have expres- 
sed above -is amply supported: by the 
decision -of this Court’ in Raghavamma 
v. Chenchamma, (1964) 2 SCR 933: (AIR 
1964 SC 136), wherein at page 945 (of 
SCR) : (at p. 142 of AIR) it was said 
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with reference to Article 133 of the 
Constitution, as it stood before the 30th 
Amendment Act:— 


“Under Art. 133 of the Constitution 
the certificate issued by. the High Court 
ir: the manner prescribed therein is a 
precondition for the maintainability of 
an appeal to-the Supreme Court, But 
the terms of the certificate do not cir- 
cumscribe the scope of the appeal, that 
is to say, once a proper certificate is 
granted, the Supreme Court has un- 
doubtedly the. power, as a court of ap- 
peal, to consider the correctness of the 
decision appealed against from every 
standpoint, whether on questions of 
fact or law.” i 
The amendment brought about in Arti- 
cle 133 (1) makes no difference in the 
matter of the applicability of the prin- 
ciple to the point at issue. Thus it is 
clear that the leave of this Court was 
not necessary to enable the appellant to 
urge in appeal the other’ grounds of at- 
tack in relation to'the award ¿ as afirm- 
ed by the High Court. : 

9, Order XV of the Rules is at con- 
fined to a certificate granted by a High 
Court under clause (1) of Art, 133 only. 
But it relates. to a certificate granted 
under clause (1) of Art, 132 ‘also. Cl. (3) 
of Art. 132 says:— 


“Where such a certificate is ‘given, or 
such leave is granted, any party in the 
case may appeal to the Supreme Court 


on the ground that any such. question as . 


aforesaid has been wrongly decided and, 
with the leave of the Supreme Court, 
on any other ground.” 


Order XV, Rule 5. of the Rules. will be 
clearly attracted to such a ‘situation, In 
contrast, we may quote clause (2) of 
Art, 133 which says:— 


“Notwithstanding anything in Art. 132, 
any party appealing to the Supreme 
‘Court under. clause (1) may urge as one 
of the grounds in such appeal that a 
substantial question of law as to the 
interpretation of this. Constitution has 
been wrongly decided.” 


It is interesting to‘ notice that when a 
certificate is granted under Art, 133 (1) 
only, then the party’: appealing to the 
Supreme Court can urge as one of the 
grounds in appeal filed pursuant to such 
certificate that a substantial question of 
law as to the interpretation of the Con- 
stitution has been wrongly decided. An 
express provision to this effect was, per- 
haps, thought necessary to remove any 
doubt for the raising of such a new 
a“ 
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point even without the leave ‘of the 
Court. That being so, it will be highly 
unreasonable to hold that in an appeal © 
filed in accordance with Art. 133 (1) of 
the Constitution the appellant cannot 
urge any new grounds and must be con- 
fined to the grounds which enabled the 
High Court to grant the certificate. We, ` 
therefore, reject the preliminary objec- 
tion raised by Mr. Santokh ‘Singh. 


10. We now proceed to deal with the 
three submissions made on behalf. of 
the appellant. 

Point No. 1 


11. The relevant words to be ex- 


tracted from the order of reference for 


deciding this point are the following:— 

"Whereas the Governor of Bihar is. of 
opinion that an Industrial dispute exists 
or is apprehended between the manage- 
ment of the Imperial Tobacco Company 
of India Limited........ . and their work- 
men represented by Tobacco Manufac- 
turing Workers’ Union............ Now, 
therefore, in exercise of the powers 
conferred by clause (c) of sub-sec. (1) 
of S.. 10 of the Industrial Disputes Act, 
1947. (14 of 1947) the Governor of Bihar 
is pleased to refer the said dispute jor 
adjudication -to the Labour ‘Court, 


The dispute referred was in the follow- 
ing terms:— 

"Whether the dismissal of Shri Ram 
Kishan Pathak is proper: and justified? 
If not,. whether he is entitled. to rein- 
statement and/or any other relief ?” 

Mr. Pai’s -contention is that.on the facts 
of the case either an industrial dispute. 
existed or it could be apprehended, It 
could not be both. It was necessary’ for 
the Governor to be satisfied about the . 
one or the other, namely, whether the 
dispute “exists or is apprehended”, The 
use of both the phrases in the order of. 
reference demonstrates that there. was 
no application of mind of the autho- 
rities concerned before making an order 
of reference. The point is not free from 


difficulty. The High Court. repelled it 
relying upon its two earlier decisions. 
Ona close ‘scrutiny, however, on the 


facts of this.case we do not. feel per-- 
suaded to hold that the reference was bad 
for the alleged non-application of the 
mind of the Government: We would, 
however, like to observe that care should 
always be taken to avoid a mere copy- 
ing of the words from the Statute while 
making an-order of reference, Ordinarily 
and generally in a large number of cases, 
a reference is-made when the Govern- 
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ment finds that an industrial dispute 
exists. There are cases where a dispute 
is only apprehended or even there may 
_jbe some where some disputes exist and 
some are apprehended, To keep an order 
of reference free from the pale of at- 
tack on such a ground, the Government 
will be well advised to specify one or 
the other in their order of reference. 
As observed in some of the cases of this 
Court, to be alluded to hereinafter, the 
Government should clarify the position 
and remove the ambiguity by filing a 
counter when the reference order is 
challenged on this ground. We are wn- 


happy to note that neither the one nor- 


the other was done in this case although 
the State was made a party respondent 
in the Writ Petition. j 


12. Out of the cases cited at the Bar 
on the first point, we shall refer only 
to a few which are very near it, there 
being no direct decision of this Court 
on it, The Labour Court repelled the. 
contention of the Management appro~ 
pos the alleged invalidity of the refer- 
ence, by stating in paragraph 9 of its 
order — “The fact that a dispute exist- 
ed cannot be denied.” In that Court the 
next attack on the competency of the 
' reference was on the ground that the 
concerned workman was not a member 
of the Union on the date when the 
cause giving rise to the dispute arose 
and, therefore, the Union could not have 
espoused his cause to make it an in- 
dustrial dispute. While’ repelling this 
argument, the Labour Court said in the 
10th paragraph:— In my opinion there 
appears no merit in the contention made 
on behalf of the management and it is 
held that in reality an industrial dis- 
pute existed when the appropriate Gov- 
ernment was approached to refer the 
matter to this Court for adjudication. 
On the facts and in the circumstances 
of this case, therefore, we have no doubt 
in our mind that the industrial dispute 
existed when it was referred by the 
Government to the Labour Court for ad- 
judication, and the Government made 
the reference on being satisfied that it 
‘Iwas so. There was no question of 
dispute being apprehended. The men- 
tion of the words “or is apprehended” 
in the order of reference is a mere sur- 
plusage and does not, in this case, ne- 
cessarily lead to the conclusion that the 
reference was made ina cavalier man- 
ner without any application of mind. 

13. We may first briefly deal with 


the two Patna decisions - which. wer®. 


fos Myy} tS l 5 taj 


the . 


A ol olive 


relied upon by the High Court in re- 
pelling the first point of the appellant. 
They are:— (1) M/s. Hindustan General. 
Electrical Corporation Ltd., Karampura 
v. State of Bihar, AIR 1967 Pat 284 and 
(2) Kurji Holy Family Hospital v. State 
of Bihar, 1970 Lab IC 105 (Pat). In the 
case of Hindustan General Electrical 
Corporation (supra) although the rele< 
vant phraseology in the order of refer- 
ence was in identical terms, the argu~ 
ment advanced was somewhat different. 
In that case it was urged on behalf of 
the petitioner management that thera - 
was no industrial dispute before the 
Labour .Court. It was a simple dispute 
between an individual workman and the 
management and hence the Court had 
no jurisdiction to decide it, The High 
Court, while rejecting this argument, 
observed at page 285 column 2:— 


“Moreover, it is well known that even 
an individual dispute between a work- 
man and an employer might have tha 
potentiality of becoming an’ industrial 
dispute, and if there is an apprehension 
that such an industrial dispute might 
exist, the Government have jurisdiction 
to make a reference under S, 10 (1). In 
the order of reference, which I have al- 
ready quoted, the Government had 
made it clear that in their opinion thera 
was in existence an industrial dispute, 
or else there was an apprehension of 
the existence of such a dispute. In the 
circumstances of this case, this opinion 
of the Government must be held to ba 
not liable to challenge in this applica< 
tion.” 


It would thus be seen that neither in 
argument nor in the judgment attention 
was focussed whether the reference 
could be bad when the order of refer- 
ence did not indicate precisely as to the 
existence of an industrial dispute or 


whether it was apprehended, The ob- 
servations, extracted above, indicating 
that even-if no definite opinion was 


formed as to the existence or apprehen- 
sion of a dispute, the reference could be 
made, are not quite correct. In Kurji 
Holy Family Hospital case (supra) the 
dispute raised related to the action taken 
by the management against two of its 
employees, While making the reference 
an identically defective phraseology was 
used without specifying whether the 
industrial dispute existed or was appre- 
hended. The validity of the reference: 
in this. case was directly attacked on the’ 
ground — "the Government. were not 
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definite while making the reference 
whether a dispute was existing or as 
apprehended and were not able to form 
any opinion in the matter.” This argu- 
ment was repelled by the Bench of the 
High Court relying upon its earlier de- 
cision in the case of Hindustan General 
Electrical Corporation (supra) and tkree 
decisions of this Court and a decisior of 
the Federal Court which will be sho-tly 
adverted to. Finally it was said at page 
111 column 1:— “In the circumstances, 
there can be no doubt that dispute vas 
existing on the date of the reference. 
Merely because in the notification the 
words “or is apprehended” are also 


there, it cannot. be said that the Govern- - 


ment were not satisfied as to the exist- 
ence of a dispute.” The view so expr2ss- 
ed by the Patna High Court is not qziite 
accurate. But it can. be sustained on a 
slightly different basis as discussed by 
us above. 


14. In the case of The India . 
Pulp Co. Ltd. v. The India Paper Fulp 
Workers’ Union, 1949 FCR 348: (AIR 
1949 FC 148) the attack on the order of 
reference, as could appear from p. 355, 
was not identical to the one with which 
we are concerned in this case. But the 
lacunae pointed out were that the order 
of the Government did not mention any 
industrial dispute and secondly, the 
order, as worded. was only an order of 
-appointment and there were no wcrds 
of reference to the Tribunal, The attack 
was repelled by Kania C. J. on the same 
roe in these words {at p. 149 of alk 


“It is sufficient if the eectened 20f a 
dispute and the fact that the dispute is 
referred to the Tribunal are clear from 
the order. To that extent the order Coes 
hot appear to be defective, S. 10 of the 
Act however requires a reference of the 
dispute to the Tribunal, The Court has 
to read the order as a whole and deier- 
mine whether in effect the: order makes 
such a reference.” 

The Court found on reading the order 
as a whole that the order could be rea- 
sonably construed ‘to constitute a refer- 


Peper 


ence to the Industrial Tribunal. In State - 


of Madras v. C. P. Sarathy, 1953 SCR 
334: (ATR 1953 SC 53) it was contenced 
at page 345 that “the reference was not 
competent as it was too vague and gene- 
ral in its terms containing no specifiza-~ 
tion of the disputes or of the parties De- 
tween - whom the disputes arose.” This 
argument was repelled by Patanjali 


Ve. S 4 ej 


, Saying at p. 432 (of SCR): 
AIR):— 
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Sastri C. J., with reference to the deci- 


sion of the Federal Court in the case of 
The India Paper Pulp Co. (supra). The 
learned Chief Justice added ‘at page 346 
(of SCR): (at p. 57 of AIR SC) :— 

This is, however, not to say that the 
Government will be _justified in making 
a reference under Sec. 10 (1) without 
satisfying itself on the facts and circum- 


. Stances brought to its notice that an in- 


dustrial dispute exists or is apprehend- 
ed in relation to an establishment or a 


- definite group of establishments engaged 


in a particular industry, and ft is also 
desirable that the Government should, 
wherever possible, indicate the nature of 
the dispute in the order of reference.” 
Even in this case the attack to the vali- 
dity of the reference was not on the 
ground exactly as has been done in the 
present case. In Swadeshi Cotton Mills 
Co. Ltd, v. State of U. P., (1962) 1 SCR | 
422 : (AIR 1961 SC 1381) the reference 
was assailed on somewhat different 
grounds. The argument was not accept- 
ed by Wanchoo J., as he then was, by 
; (at p. 1386 
o 


“This opinion is naturally fcrmed be- 
fore the order is made. If therefore such 
an opinion was formed and an order 
was passed thereafter, the subsequent 
order would be a valid exercise of the 
power conferred by the séction. The fact 
that in the notification which is made 
thereafter to publish the order, the for- 
mation of the opinion is not recited will 
not take away the power to make the 
order which had already arisen and led 
to the making of the order.” 

Says the learned Judge further at page 
434 (of SCR) : (at p. 1387 of AIR SC): 

“We are equally not impzessed by 
Shri Pathak’s argument that if the re- 
cital is not there, the public cr courts 
and tribunals will not know that the 
order was validly passed and therefore 
it is necessary that there must be a 
recital on the face of the order in such 
a case before it can be held to be legal. 
The presumption as to the regularity of 
public acts would apply in such a case; 
but as soon as the order is challenged 
and it is said that it was passed without 
the conditions precedent being satisfied 
the burden would be on the authority 
to satisfy by .other means (in the ab- 
sence of recital in the order itself) that 
the conditions precedent had been com- 
plied with.” 

In the case of Management of Express 
Newspapers Ltd, v. ‘Workers &. Staff 
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(1963) 3 SCR 540: (AIR 1963 SC 569) 
the point canvassed and decided was: a 
different one, The attack was on the 
wordings of issue No, 2 referred to the 
Industrial Tribunal for. adjudication. 
The argument was that this issue had 
in fact been determined by the Govern~ 
ment and nothing was left to the Tri- 
bunal to consider or decide, It would 
appear from pp. 555 and 556: (from 
p. 576 of AIR) that this argument was 
not accepted. In our opinion. reliance 
on this case by the appellant before us 
or by the High Court in the case of 
Kurji Holy Family Hospital (1970 Lab 
IC 105) (Pat) (supra) is not quite appo- 
_ site. : 


' 15. For the reasons stated above, on 
the facts of this case, we do not feel 
persuaded to accept the first contention 
of the appellant as correct. ` 

Point No, 2 l 


16. To substantiate this point Mr. 


Pai relied upon the relevant words of 
clauses .(i) and ii) of Standing Order 20 
and Standing Order 21. (a) Standing 
Order 20 (i) says:— Sx 

“The following acts or omissions shall 
be treated as faults;— 

(a) Careless work. ar 7 

(b)-Laziness or neglect’ of work.....e+«. 
Standing Order 20 (ii) provides:— 


? 


“The following acts or omissions shall 


be treated as misconduct:— 


(1) Habitual negligence or neglect of 
work.” , CR o 
Standing Order 21 (a) provides for dif- 
ferent Kinds ‘of punishment in cases of 
first, second and third faults committed 
within the meaning of Standing Order 
20 (i), Lastly it is provided in the Stand- 
ing Order 21 (a), that— “In the case . of 
a fourth fault by the same worker such 
worker ‘shall be reported to the Factory 
Manager by the head of the department 


as a worker regarded guilty of miscon~ 


duct as defined in Order No. 20 (ii).” 


Mr. Pai submitted with reference to the 
service card of respondent No, 3 which 
was an exhibit before the Labour Court 
that his: service record was bad; he had 
committed several faults in the past and 
` the fault in question even if it was a 
fault was a fourth one which could be 
treated as a misconduct under Standing 
Order 21 (a) entailing dismissal‘ of the 
workman. This argument, as presented 
before us, is not well founded and must 
be rejected. No such: stand was taken 
in either of the Courts below. Nor was 


AIR. 


the charge framed on this line. The 
charge served on respondent No. 3 is as 
follows:—- a; 


“Neglect of work in that on 21-5-65 
you packed approximately 130 M, Em- 
bassy packets with Scissors slides whilst 
operating M/C. No. 14, resulting in loss 
of 200 (two hundred) man hours appro- 
ximately for opening tip the packets and 
changing the slides. and loss of material 
valued at Rs. 126/- approximately.” 


. Mr. Pai submitted that even neglect of 


work simpliciter can be a misconduct. 
within the. meaning of sub-clause (1) of 
clause (ii) of Standing Order 20 apart 


_ from its being a fault within the- mean- 


ing of sub-clause (b) of clause (i) of the 
said Standing Order as the word ‘habi- 
tual. in the former merely qualifies the 
word ‘negligence’ and not the expression 
‘neglect of work’. This argument has. to 
be stated merely to be rejected. Mere 
neglect of work cannot be both. If it is 
so, it is a fault, If it is habitual, that is, 
if it is repeated several times, then only 
it is misconduct, It may well be that 


` fault of one kind'or the other as enu- 


merated, in sub-clauses (a) to (g) of 
Standing Order 20 (i) if repeated more 
than once. may be habitual within the 
meaning . of .Standing Order 20 (ii) -(1), 
and especially in the light of the fourth 
fault being a misconduct within the 
meaning of Standing Order 20 (a), but 
on the facts of this case, there was no 
charge against respondent No. 3_ that 
he was guilty of. habitual. neglect of 
work. Moreover the Labour Court found 
that the: negligence of the workman was 
not of a serious kind. Some others in 
the factory also contributed to it, We. 
therefore, reject point No, 2, 


Point No. 3 


‘1%. The law as‘to the proper relief 
which should be granted to the  work- 
man whose dismissal has been found to 
be wrongful, mala fide or illegal has 
gradually been developed by the Fede- 
ral Court and this Court. In Western 
India Automobile Association v. Indus- 
trial Tribunal, Bombay, 1949 FCR 3215 
(AIR 1949 FC 111) the argument on be- 
half of the employer that reinstatement 
could not be ordered in - an industrial 
adjudication as no- contract. of service 
would be specifically enforced, was re- 
jected. In some cases the view taken 
was that there should be a general rule 
of reinstatement except in very excep- 
tional cases, Later on, it was ruled that 
no hard and fast rule could be laid 


ah 
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down. and the Tribunal..would have . to 
consider each-case on its merits. 

*18.. In Punjab National Bank Ltd. v. 
Its Workmen,. (1960) 1 SCR 806: (AIR 
1960 SC 160). Gajendragadkar J., as he 
then was, speaking for himself and an- 
other learned Judge has said at p. 833 
(of SCR): (at p. 173 of AIR) :— 

“It is obvious that no hard and fast 


rule can be laid down in ‘dealing with. 
this problem. Each case must be corsi- 


dered on its own merits, and, in reach- 
ing the final decision an attempt - must 
be made to reconcile the conflicting 
claims made by the employee and ithe 
employer. The employee is entitled to 
security of service and should be pro- 
tected against wrongful dismissals and 
so the normal rule would be reinstate- 
ment in such-cases. Nevertheless in un- 
usual or exceptional cases- the tribunal 
may have to consider whether, in the 
interest of the industry itself, it would 
be desirable or expedient not to direct 
reinstatement, As in many other mat- 
ters arising before the industrial courts 
for their decision this question also has 
to be decided after balancing the. rele- 


vant factors and without adopting any: 


legalistic or doctrinaire approach.” 


At the same page the learned Judge ap- 
provingly quoted from the well-known 
decision of the Full Bench of’ the Lab- 
eur Appellate Tribunal in the case of 
Buckingham & Carnatic Mills . Ltd. v. 
Their Workmen, (1951) 2 -Lab LJ ` 314 
(L.. A. T. I. — Cal). A sentence from’ that 
quotation will be of-use.in deciding this 
case also. It runs thus:— “The past re- 
cord of the employee, the: nature of his 


alleged present lapse and the ground on 
` which’ the order- of ‘the management is . 
set aside are also relevant - factors for. 


consideration.’ 


Shelat J, speaking for this ‘Court in thes 
Co., ‘ 


case of Ruby General Insurance- 
Ltd. v. P. -P. Chopra; (1970) 1 Lab“. LJ 
63 (SC), considered some- other: repor-ed 
and unreported decisions 
at page 66, column 2 -thus:— 

“These decisions clearly - 
though industrial adjudication may not 
regard a -wrongful dismissal as amount- 
ing to termination of service resulting 
only in a right to damages ‘as' under the 
law of master and servant -and would 
ordinarily order reinstatement, 
refuse -to order such reinstatement 
where such a.course, in. the . circum- 
stances of the case, is not fair or pro- 
per. The tribunal has to examine, there- 
fore, the circumstances of’ each case to 


and concluded 


show- that 


it can’ 
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see whether reinstatement of the. dis- 
missed employee is not inexpedient or 
improper.” 

The same learned Judge réiterated the 
principles in Hindustan Steels Ltd., 
Rourkela v. A. K. Roy, (1970) 3 SCR 
343: (AIR 1970 SC 1401) and pointed, 
out at p. 348 (of SCR): (at p. 1404 of 
AIR SC):— “As exceptions to the gene- 
ral rule of reinstatement, - there’ have | 
been cases where reinstatement has not 
been considered as either desirable or 
expedient.” On a consideration of the 
entire facts and circumstances of the 


. case, this Court took the view in Hin- 


dustan Steel’s case that High Court had 
the authority to interfere with the dis- 
cretion of the Tribunal where reinstate- 
ment was ordered without proper,. ade- 


quate and justifiable factors in support 


of the grant of the alternative relief of 
compensation. Finally a compensation © 
for a period of about two years was de- 
termined payable by the management 
to the workman concemed in lieu of the 
order of re-instatement. . 


- 18. In the present case the Labour 
Court found that the order of discharge 
was mala fide and unreasonable in the 
sénse that the workman was guilty of 
the charge of: fault only and not of mis- 
conduct. Dornestic inquiry was found to 
be fair and proper from its procedural 
aspect. The Labour Court aleo noticed 
the following facts:— 


F “From the dornet on record it 
is abundantly clear that the manage- 
ment and Shri Ram Kishan Pathak are. 


-not on happy. terms for several years.” a 


12. “The service card indichtes that the 
service records of Shri Pathak are not 


‘neat and clean.” ~- 
‘Yet without applyitig" “its mind . 


further 
as to whether it wassa -fit case where 
reinstatement should | ‘Be ordered or com- 
pensation ‘should be awarded, it aa 
ed the former’ course, l - 


20. The High Court while eaa 
the orđer of the Labour Coùrt in this 
regard did refer to some of the relevant 
décisions of this Court and correctly 
enunciated the ‘principles.. But it seems 
to us ‘that it felt fettered ‘in treating the 
facts referred to in those cases:as if they 
were exhaustive. exatnples ‘of the cir- 
cumstances under which reinstatement 


could be ordered, In that view of the 


matter the High Court. on comparison 
óf-the facts of the present case did not 
feel persuaded, to travel outside. the 
limits of those facts, But it should be 
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remembered, as observed in the Punjab 
National Bank case (AIR 1960 SC 160) 
(supra), that every case has to be judg- 
ed on its special facts. In the present 
case the service card of the employee 
shows that he had committed . several 
faults in the past and was sometimes 
warned, sometimes suspended and some~ 
times reprimanded for all those omis- 
sions and commissions. In the incident 
in question, he was clearly guilty of 
neglect of duty in putting wrong slides, 
although they were wrongly supplied 
to him, while packing the cigarettes on 
the packing machine. Even shortly be- 
fore the incident in question, as pointed 
out to the High Court on behalf of res< 
„pondent No. 3- himself, he was once 
warned for absence from ‘proper place 
of work without permission and 
suspended for three days fer. an act 


subversive of discipline before he was ` 


dismissed in June, 1966: We-were also 
informed by. the management that res- 
pondent No, 3 has superannuated, ac= 
cording to-them in December, 1972.'The 
fact that he has superannuated was not 
disputed by Mr. Santokh Singh. What 
was, however, asserted on his behalf 
was that he. had superannuated not in 


December, 1872, but about two years _ 


later. At the time of the hearing of the 
appeal, the management offered to pay 


a very reasonable amount of compensa- ' 


tion and all sums of money. due to the 


{workman on account of gratuity. and 


provident. fund. We think'on the facts 
and in the circumstances of this case it 
is not a fit case where the High Court 
ought to have sustained the order of 
reinstatement as passed-by the Labour 
}Court. We, accordingly,, ‘direct that in 
lieu of reinstatement, respondent No, 3 
will be entitled to get - a. compensation 
of Rs, 30,000/- which will, . roughly 
speaking, include ‘almost all ‘sums... of 
money payable to the. workman such. as 
basic pay, dearness allowance ete. ete. 
for a period of about five years., Out, of 
the said sum of Rs. 30,000/- 
amounts of Rs. 14,250/- are said to. have 
been ` paid by. the appellant to respon~ 


dent No. 3 in pursuance of the interim 


orders made by the High Court and. iain 
Court, The balance of Rs. 15,750/-_ o 

account of compensation is to be paid. 
Adding to that the sums, of gratuity— 


Rs. 8,852/- and provident ,fund— Rupees” 


2 451/- the total amount payable ` comes 
to Rs. 27,053/-. The management has 


. also agreed to make an ex- gratia pay- ` 
. Ment of Rs, 2,047/-. The total sum pay~. - 


. Babbar Sewing Machine Co, v. Tirlok Nath 


was- 


total 


‘which he ought to discover. 
event, the plaintiff must take the conse-_ 


.,. AT: Re 


able by the management to the work- 
man concerned comes to Rs, 30,000/= 
over and above the sum of Rs. 14,250/- 
already paid. We direct the. appellant 
(and at the time of the hearing of the 
appeal it has agreed to do so) to pay 
the said sum of Rs. 30,000/- to respon- 


dent No. 3 within a-month from today. 


21. The appeal is accordingly allow- 
ed to the extend and in the manner in- 
dicated above, -There will be no order 
as to cost 

Orders. accordingly, 


cnet cane! F 
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Civil P. €. (1908), Order 11, Rule 21 — 
Order to produce documents — Inference 
of non-compliance with the order — 
Validity... 


An order striking out the defence 


‘under’ O. 11, R. 21 should be made unless 
‘there has been obstinacy or contumacy cn 


the part of the defendant or wilful at- 


tempt to disregard the order of the court, 


to produce the documents. Even assum-= 
ing that in certain circumstances the pro- 


‘visions, of O. 11, R. 21 must be strictly 
enforced, 


‘it does not follow that a suit 
can be lightly thrown out or a defence 


struck. -out,- without. adequate reasons. 


The test laid down is whether- the de= 
fault is wilful. In the case of a- plain- 
tiff, it entails in the dismissal of’ the suit 


. and, therefore, an order for dismissal 


ought not be made under O. 11, R. 21, 
unless - the . court - is . satisfied . that the 
plaintiff was wilfully withholding infor- 
mation by. refusing to answer interrogato- 
ries or. by withholding the documents 
In such an 


quence of having his claim dismissed dua 
to his default, i.e. by suppression of in- 
formation which he, was bound to give, 


In. the case of the defendant, he is visit- 
‘ed with the penalty that his defence is 


*(Civil Revn. No. 430 of 1967, Dj- Hei 
1968 (Funj)). ` 
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liable to be struck out and to be placed 
in the same position as if he had not ce- 

fended the suit. The power for disntis- 
- gal of a suit or striking out of the ce- 
fence under O. 11, R. 21, should be ex=2r- 
cised only where the defaulting paty 
fails to attend the hearing or is guity 
of prolonged or inordinate and in- 
excusable delay which may cause sub- 
stantial or serious prejudice to the op- 
posite party. (Paras 14 and 16, 24) 

Where the defendant, in compliance 
with the Court’s order came all the way 
from a distant place and was waiting in 
his lawyer’s office from 6 p.m. to &.30 
p.m. on the date prescribed for produc- 
ing account books and the material on 
record showed that the appointed sche- 
duled time and place for inspection of 
defendant’s account books was §.30 p m. 
at defendant’s lawyer’s office and the 
plaintiff and his counsel did not turn up 
and the plaintiff was also afforded an- 
other opportunity of inspection of deien- 
‘dant’s books, the trial Court was not 
justified in holding that there was pon- 
‘gompliance of its order. Consequently, 


the order of the trial court striking: out ` 


the defence ‘was Hable to be set asid=. 
- {Para 22) 
‘Anno: AIR Comm., C. P, C. (9th Ecn.), 
O. 11, R. 21, N. 1-B. -. 


Cases. Referred : 


AIR 1955 SC 425: (1955) 2 SCR 1 25 
AIR 1929 Lah 750: ILR 11 Lah 209 16 
AIR 1928 PC 24 : ILR 52 Bom 169 20 
(1908) 7 Cal LJ 295 16 
(1899) 1 QBD 283 : 79 LT 562, R. v. Senior 
20 

(1885) 31 Ch D 478: 53 LT 863, Haig V. 
“ Haigh o 16 17 
(1883) ILR 9 Cal 923 i 1€, 19 
(1883) WN 58, Denvillier v. Myere | 14 
(1875) WN 261, Twycroft v. Grant 16,18 
Appellant in person (C. K.. Babar); Mr 
Harbans Singh, Advocate, for Respondent. 


< SEN, J. :— This appeal by special leave 
is directed against the order of the Fun- 
jab and Haryana High Court dated i4th 
August,.1968 upholding an order of the 
trial Court dated 23rd: May, 1967 strik- 


- ing out the defence of the defendant 


under O. XI, R. 21. read with S. 157 of 
the Civil PF. C.. 1908 and directing that 
the defendant cannot be permitted to 
cross-examine the plaintiffs witnesses. 


2. The suit out of which this appeal 


arises was brought by -the. responéent 
Trilok Nath Mahajan, as plaintiff, agcinst 
the - appellant-defendant M/s. Babbar 
Sewing Machine Co,,.en Sth March, 1966 
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for recovery of a certain sum alleged. to 
be due to M/s. Chitra Multipurpose Co- 
operative Society (Jogyana) Ltd., Lu- 
dhiana which remained unpaid towards 
the price of sewing machine sold on credit 
from time to time, claiming to be an as- 
signee under a deed dated 27=h April, 
1965. ‘The transaction sued upon was of 
the year 1959, and the suit was abviously 
barred by limitation. The plainciff, how- 
ever, pleaded that the defendant had ac- 
knowledged his liability by his letter 
dated 8th March, 1963 forwardirg cheque 
No. 01194 dated 7th March, 1963 for 
Rs. 50/- drawn on the Punjab National 
Bank Ltd., Yamunanagar. The defendant 
disputed.the plaintiff’s claim and plead- 
ed, inter alia, that he does not bwe any- 
thing to the said society and as such the 
suit was not maintainable; that there 
was no privity of contract between the 
Parties nor does any relationship of a 
creditor and debtor exist between them. 
He further pleaded that the suit was 
barred by limitation. He also pleaded 
that the trial court had no jurisdiction 
to try the suit. 


3. On 11th November, 1966, the plain- 
tiff moved an application under O. XI, 
Rr. 14 and 18 for production and inspec- 
tion of the following documenis: 

(a) Cash book, day book .and ledger for 
the year 1-4-1959 to 31-3-1960 and 1-4 
1960 to 31-3-1961. 

(b) Cash book and ledger for the years 
1-4-1961 to 31-3-1966. 

(ec) All the original bills TENE in fav- 
our of the defendant by M/s. Chitra 
Multipurpose Co-operative Society Jog- 
gana Ltd., including Bill No. 22 dated 


- 13-5-1960, Bill No. 43 dated 2-8-1960, Bill 


No. 49 dated 14-9-1960, Bill No. 53 dated 
26-9-1960. 
_ (d) Original letters oe by the 
plaintiff to the defendant and letters ad- 
dressed by M/s. Chitra Multipurpose Co-- 
operative Society J ogyana Ltd., to defen- 
dant. 

(e) Counterfoils of cheque bcok in use 


. on 7-3-1963. 


(f) The original cheque No. 01194 dated 
7-3-1963. ' 

(g) Bank pass book from 1-4-1962 to 
31-3-1964 with counterfoils of the cheque 
books with which the respondent (T. N. 
Mahajan) ‘firm’ had an account. 

Despite objection by the defendant, the 
trial court by its order dated 11th Janu- 
ary, 1967; directed: their production on. 
30th. January, 1967 holding that they were 
relevant for. the determination of the 


controversy between. the parties, 
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4. On 30th January, 1967, when the 
suit came up for hearing, the court ad- 
journed the suit to 7th February, 1967, 
for production of the documents. In 
compliance with the court’s order, on 7th 
February, 1967, the defendant produced 
all the documents in his possession viz., 
account books for the years 1959-60 to 
4965-66 but he was permitted by the 
trial court to take back the account books 
as they were required to be produced be- 
fore the Income-tax Officer, Yamuna- 
nagar on that day, with the direction that 
he should produce the same on 23rd Feb., 
1967. On 23rd February, 1967 the defen- 
dant appeared in the court with his books 
but the trial Judge directed him-to pro- 
duce them on 16th March, 1967 and in 
the meanwhile allow their inspection to 
the plaintiff with three days’ notice. The 
defendant accordingly sent a letter dated 
25th February, 1967 asking the plaintiff 
to take inspection of the account books 
on 27th February, 1967. On 28th Feb., 
1967, the plaintiff made an application 
that the defendant had not produced the 
Gocuments for inspection but this was 
apparently wrong, as is evident from the 
registered notice dated ist March, 1967, 
sent by the ad to the following 
effect : 


“After the last date of hearing on 
23-2-1967 I wrote you a: letter from 
Yamuna Nagar on 25-2-1967 informing 
you that I shall be present in the office 
of my counsel Sh. H. L. Soni on 27th 
February, 1967 at 6 p.m. for affording you 
the inspection of the documents. I 
reached at my counsel’s office at the 
scheduled informed time. but you did not 
turn up. I. kept waiting for you uptil 
8.30 p.m. on that day. Later I contact- 
ed your lawyer Shri S. R. Wadhera but 
he expressed his inability to contact you. 


Now I would be reaching Ludhiana 
again on the 9th March, 1967 and shall 
be available in my lawyer’s Shri H. L. 
Soni's office from 7 p.m. to 9 p.m. and 
you will be free to inspect the documents 
at the aforementioned venue and - during 
the above-noted time. 

Three days clear notice is being given 
te you. Please be noted to this effect.” 

5, Admittedly the plaintiff. never sent 
any reply to the notice. Nor did he 
avail of the opportunity of inspecting the 
account books at the office of the defen- 
dant’s lawyer on 9th March, 1967: 

. 6 On 16 March, 1967 the trial court 
passed an order saying that the defen- 
dant should produce: the books within 
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fishing, 


witnesses produced in the court, 
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four days in the court to enable the 
plaintiffs counsel to inspect them before 
29th. March, 1967 i.e. the date fixed for 
evidence, failing which the defence of 
the defendant would be struck off. On 
29th March, 1967 three witnesses of the 
plaintiff were examined. After the exa- 
mination of these witnesses, the trial 
court asked the plaintiff’s counsel that he 
should apply under O. XI, R. 21 to strike 


_ out the defence of the defendant. On 


3lst March, 1967, the plaintiff accordingly 
made an application under O. XI, R. 21 
read with S. 151 of the Code asserting 
that the defendant had failed to comply 
with the order of the court as regards 
production of documents inasmuch as he 
had not produced them for inspection. 

T. The defendant opposed the applica- 
tion stating that there was no failure on 
his part to produce the documents order- 
ed. It was stated that all the documents 
as were capable of identification had been 
produced in the court. It was alleged 


. that the plaintiff had already inspected 


the documents that were specifically set 
out in the application. It was also alleged 
that the plaintiff had not once but thrice 
or even .four times inspected the docu- 
ments to his entire satisfaction except 
that he. was prevented from making 
roving and searching enquiries 
into the entries which had no relevance 
to the suit transaction. It was, there- 
fore, urged that the striking out of the 
defence would not be warranted by law. 


8. Feeling apprehensive that he would 
not get a fair trial at the hands of the 
trial Judge; the defendant applied to the 
District Judge, Ludhiana for the transfer 
of the suit on 10th April, 1967. While the 
District Judge was seized of -the transfer 
application, the defendant moved the 
High Court for transfer of the suit to 
some other court of competent jurisdic- 
tion. The High Court by its order dated 
15th May, 1967 declined to interfere. 

9. On 23rd May, 1967, the trial court 
passed an order under O. XI, R. 21 strik- 
ing out the defence of the defendant 
stating that he was placed in the’ same 


position as if he had not defended’ the suit 


and adjourned the suit to 2ist June, 1967, 
for examination of the remaining wit- 
nesses of the plaintiff. On 21st June, 
1967, the court did-not allow the defen- 
dant’s.. counsel to cross-examine plain- 
tiff’s witnesses holding that in view of 
the fact that his defence has been struck 
off, he had no right to participate and, 
therefore, could not cross-examine the 
The 
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defendant filed a revision before the Hizh 
Court which was rejected on 14th August, 
1968. i 

10. In’ this E two questions ere 


involved: firstly, whether: the trial court 


was justified in striking out the deferre 
of the defendant under O. XI,.R. 21 of 
the C. P. C., 1908, and secondly, wheter 
the High Court was right in observing 
that in view of the clear language of 
O. XI, R. 21 the defendant cannot be per- 
mitted to cross-examine the plaintict’s 
witnesses, 

11. It is a travesty of justice that fhe 
trial court should have, in the facts and 
circumstances of the case, passed an 
order striking out the defence. of the de- 


fendant under O. XI, R. 21 and that the. 


High Court should have declined to act 
it aside. The penalty imposed by O. X 
R. 21 is of a highly penal nature, and 
ought only to be used in extreme cases, 
and should in no way be imposed unless 
there is a clear failure to ‘comply with 
ame obligations laid down in the rule, 


12. Order. XI, Rule 21 of the Crvil | 


P.. C. reads: 


“21. ‘Where any party fails to comply 
with any order-to answer interrogatori2s, 
‘or for: discovery or inspection of docu- 
ments, he shall, if a plaintiff, be liable 


"to have his suit dismissed for want of 


prosecution; and, if a defendant, to have 
his defence, if any, struck out, and to 
be placed in the same position as if he 
had not defended, and the party ‘int2r- 
rogating or seeking discovery or insp2c- 


tion may apply to the Court for an order 


to that effect, and an order may be made 
accordingly.” 


13. Section 136 of the Civil P. C., 1832, 


corresponding to O. XI, R. 21 of the Cil 
P.. C. 1908, was based upon O. XXXI, 
R. 20; now replaced by O. XXIV, R. 16 
framed under the Judicature Act. 
practice of the English Courts is, and it 
has always been, to make the order a 
conditional ‘one, and to grant a little far- 


ther time for compliance. In practice this - 


provision is virtually obsolete.(1) 

` 14. Even assuming that in certain cir- 
cumstances the provisions of O. XI, R. 21 
must be strictly enforced, it does nof 
follow that a suit can be lightly thrown 


out or a defence struck out, without ale- 


quate reasons. The test laid down is 
whether the default is wilful. In the case 
of a plaintiff, it entails in the dismissal 
of the suit and, therefore, an order for 


(1) Halsbury’s Laws of nailang, 4th Ed., 
Vol. 13, p. 32. 


The. 
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dismissal ought not be made under O. XI, 
R. 21, unless the court is satisfied that 
the plaintiff was wilfully withholding in- 
formation refusing to answer interrogato- 
ries or by withholding the documents 
which he ought to discover. In such an 
event, the plaintiff must take the conse- 
quence’ of having his claim dismissed due 
to his default, ie. by suppression of in- 
formation which he was bound to give: 
Denvillier y. Myers, (1883) WN 58. In 
the case of the defendant, he is visited 
with the penalty that his defence is liable 
to be struck out -and to be placed in the 
same position as if he had not defended 
the suit. The power for dismissal of a 
suit or striking out of the defence under 
O. XI, R. 21, should be exercised only 
where the defaulting party fails to attend 
the hearing or is guilty of prolonged or 
inordinate and inexcusable delay which 
may cause substantial or serious pre- 
judice to the opposite’ party. 

15.- It is well settled that, the stringent 
provisions of O, XI, R. 21 should be ap- 
plied only in extreme cases, where there 
is contumacy on the part of the defen- 
dant or a wilful attempt to disregard the 
order of the court is established. 


16, An: order striking out the delens 


under -O.- XI, R: 21 of the Code should, 
‘therefore, not be made unless there has 


been obstinacy or contumacy on the part 
of the. defendant or wilful attempt to dis- 
regard the order of the court. The rule 


must. be worked. with caution, and may 


be made use of as a last resort: Mulla’s 
C. P. C. 13th Ed., Vol. 1, p.581, Khajah 
Assenoolla Joo v. Khajah: Abdool Aziz, . 
(1883) ILR 9 Cal 923; Banshi Singh v. 
Palit Singh,--(1908) 7 Cal LJ 295; Allaha- 
had Bank Ltd. v. Ganpat Rai, ILR 11 Lah 
209 : (AIR 1929 Lah 750); Haigh v. Haigh, 
(1885) 31 Ch D 478 and Twycroft v. 
Grant, (1975) WN 201. 

17. In Haigh v. a (supra) Pear- 
son J. observed: 

“I have no hesitation in saying that I 
have the strongest disinclination, as I be- 
lieve every other Judge thas, that any 
case should be decided otherwise than 
upon its merits, But this order was in- 
troduced to prevent plaintiffs and defen- 
dants. from delaying causes by their 
negligence or wilfulness. So great was 
my anxiety to relieve this lady from 
the consequence of her wrongheadedness 
if, by any possibility, I could on proper 
terms, that I hesitated. to.refuse to make 
the order asked for, and I have looked 
into all the cases I could find on the sub- 
ject to see what the practice of the Court 
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has been on this order. And I can find 
no case in the books where it has been 
applied, where a man knowingly and wil- 
fully has allowed judgment to go by de- 
fault.” 

18. In Twycroft v. Grant (1875 WN 
201) (supra) Lush J. interpreting cor- 
responding O. XXXI, R. 20 of the Judi- 
cature Act, held that he would only exer- 
cise the powers conferred by the rule in 
the last resort. In England, the party 
against whom such an order is’ made 
would, it seems, be entitled to come in 
and ask that the order might be set aside 


on showing sufficient grounds for such - 


an application. 


19. In Khajah Assenoola Joo v. 
Khajah Abdool Aziz ((1883) ILR 9 Cal 923) 
(supra) Pigot J. therefore made an order 
striking out the defence of the defendant 
under S. 136 of the C. P. C., 1882 in conse- 
quence of non-compliance with the ear- 
lier order for production of certain docu- 
ments, and at the same time mentioned 
that the party against whom the order 
was made might come in and seek to set 
it aside on showing good grounds for the 
application. 


20. It is settled law that the provisions 
of O. XI, R. 21, should be applied only 
in extreme cases where obstinacy or con- 
tumacy on the part of the defendant or 
a wilful attempt to disregard the order 
of the court is established. As pointed 
out by Lord Russell C. J. in Reg. v. Senior, 
(1899) 1 QBD 283 and affirmed by Cave 
L. C. in A. B. Tamboli v. G. I. P. Railway, 
ILR 52 Bom 169 : (AIR 1928 PC 24) 
“wilfully” means that: 


“the act is done deliberately and inten- 
tionally, not by accident or inadvertence, 
‘but so that the mind of the person whe 
does the act goas with it.” 


21. In this case, there was no default, 
much less any wilful default, on the part 
of the defendant, to comply with any 
order of the court under O. XI, R. 18 (2). 
In obedience of the order of the court 
dated lith January, 1967, the defendant 
came all the way from Yamunanagar to 
Ludhiana on 27th February, 1967 and 
was waiting at his lawyer’s office from 
6.00 p.m. to 8.30 p.m. when the plain- 
tiff or his counsel did not turn up. There- 
after the defendant . sent a registered 
notice dated 1st March, 196? offering in- 
spection of the documents at his lawyer’s 
office on 9th March, 1967, but the plain- 
tiff did not avail of the opportunity of 
inspecting the documents. The defendant 


had filed an affidavit that the rest of the. 
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documents were not in his possession and 
could not be produced. The account 
books for the years 1961-62, 1962-63 and 
1963-64 had to be produced by the de- 
fendant before the Income-tax Officer, 
Yamunanagar on 3lst January, 1967, then 
7th February, 1967 and 16th March, 1967. 
An affidavit to this effect was also. filed. 
It is somewhat strange that the trial 
court should have fixed the dates which 
were the dates fixed by the Income-tax 
Officer. 


22. In view of the notice dated ist 
March, 1967, there can be no doubt that 
the defendant had tried to comply with 
the order of the court by offering in- 
spection on 27th February, 1967. There 
is no dispute that 27th February, 1967 


-was the date mutually agreed upon be~ 


tween the counsel for the parties. The 
only controversy is about the scheduled 
time. The time fixed according to the 
plaintiffs application dated 28th Feb, 


1967 was 2.30 p.m. at his lawyer's office | 


while that according to the defendant’s 
notice dated ist March, 1967 it was 6.30 
p.m. in his lawyer’s office. The plaintiff 
has not examined his counsel, S. R. 
Wadhera, nor is there any affidavit by 
Wadhera. From the material on record 
it is amply clear that the appointed sche~ 
duled time and place for inspection of 
the defendant's account books was 6.30 
p.m. at his lawyer’s office. The plain- 
tiff. was afforded another opportunity of 
inspection of the account books on 9th 
March, 1967 at the office of the defen- 


dant’s lawyer from 7.00 p.m. to 9.00 
p.m. In the circumstances, the trial 


court was not justified in holding that 
there was any non-compliance of its 
order under O. XI, R. 18 (2). | 


23. It is common ground that the ac- 
count books for the years 1959-60 and 
1960-61 were lying in court. The suit 
transactions are of. the year 1959. 
Nothing prevented the plaintiff from in- 
specting these books. . As regards the 
account books for the years 1961-62 to 
1964-65, they were required to be pro- 
duced before the Incomé-tax Authorities 
at Yamunanagar on 20th March, 1967 and 
on subsequent dates. It is not clear what 
relevance these books could have to the 
controversy between the parties unless 
the plaintiff wanted to find some entries 
to show that there was carry forward of 
the entries relating to the suit transaction 
in the account books for the years 1959-60 
to the subsequent years so as to bring 
his claim within time. Apparently, there 
were no such entries in the account 


= 


1978 


books for the years 1959-60 and 1960-51. 
As regards the -bank pass book of the ie- 
fendant’s .account with the Pun. ab 
National Bank Ltd., for the period lst 
April, 1962 to 31st March, 1963 and ist 
April, 1963 to 31st March, 1964 and zhe 
counterfoil of cheque No. 01194 dated 7th 


March, 1963, alleged to be drawn by he, 


defendant in plaintiff’s favour, the def2n- 
dant has sworn an affidavit. that he kad 
no account with Punjab National Bznk 
Ltd., Yamunanagar during that period 30r 
he had issued any such cheque as alleged. 
In view of this, the order of the tzial 
court dated 23rd May, 1967, striking Sut 
the defence of the defendant was whclly 
unjustified. 


24. The principle governing the couct’s 
exercise of its discretion under O. XI, 
R. 21, as already stated, is that it is only 
when the default is wilful and as a -ast 
resort that the court should dismiss zhe 
suit or strike out the defence, when zhe 
party is guilty of such contumacious con- 
duct or there is a wilful attempt to «is- 
regard the order of the court that zhe 
trial of the suit is arrested. Applying 
this test, it is quite clear that there ~vas 
no wilful default on the part of the de- 
fendant of the courts order under O. XI, 
R. 18 (2) for the production of documents 
for inspection, and consequently, zhe 
order passed by the trial court on 2rd 
May, 1967, striking out the defence of 
the defendant must be vacated, nd zhe 
trial must proceed afresh from the stage 
where the defendant was not permitted 
to participate. 


25. It was further contended that the 
High Court was in error in obserwng 
that ‘in view of the clear language of 
O, XI, R. 21 the defendant has no rght 
to cross-examine the plaintiffs wiines=es. 
A. perusal of O. XI, R. 21 shows taat 
where a defence is to be struck off in zhe 
circumstances mentioned therein, zhe 
order would be that the defendent be 
placed in the same position as if he as 
not defended’. This indicates that once 
fhe defence is struck off under O. XI, 
R. 21, the position would be as if the Je- 
fendant had not defended and acec-d- 

ingly the suit would proceed ex parte. In 
Sangram Singh v. Election Tribunal, 
(1955) 2 SCR 1: (AIR 1955 SC 425) it «vas 
held that .if the court proceeds ex parte 
against the defendant under ©. IX, 
R. 6 (a), the defendant is still entitled to 
cross-examine the witnesses examined by 
the plaintiff. If the plaintiff makes out a 
prima facie case the court may pase a 
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decree for the plaintiff. If the plaintiff 
fails to make out a prima facie case, the 
court may dismiss the plaintiffs suit. 
Every Judge in dealing with an ex parte 
case has to take care that the plaintiff's 
case is, at least, prima facie proved. But, 
as we set aside the order under O. XI, 
R. 21, this contention does not survive 
for our consideration. We, therefore, re- 
frain from expressing any opinion on the 
question. 


26. For the reasons given, the order 
passed by the trial court dated 23rd May, 
1967 striking out the defence of the de- 
fendant under O. XI, R. 21 read with 
S. 151 of the C. P. C., and its subsequent 
order dated 2lst July, 1967 are both set 


. aside and it is directed to proceed with 


the trial according to law. There shall 
be no order as to costs. 


è Order accordingly. 


AIR 1973 SUPREME COURT 1441 
(From: Andhra Pradesh)* 


R. S. SARKARIA AND 
:P. S. KAILASAM, JJ. 


D. Chattaiah and another, Appellants 
v. State of Andhra Pradesh, Respondent. 


Criminal Appeal No. 20 of 1972, D/- 
21-7-1978. 


Penal Code (1860); $. 332 —- Charge 
under second part of the section — Essen- 
tial ingredient. of. Cri. A. No. 756 of 
1969, D/- 16-12-1970 (Andh Pra), Re- 
versed. 


The intent to prevent or deter a public 
servant from discharging his duties as 
such public servant is an essential in- 
gredient of the charge under the second 
part of S. 332. Where the facts disclose 
that a public servant was assaulted while 
in office as a sequel of an earlier private 
quarrel and the assault had no real 
nexus or causal connection; or conse- 
quential relation with the performance 
of the public servant’s duty as public 
servant, the accused could not be charged 
and convicted under S. 332, I. P. C. (Con- 
viction altered to one under S., 323 in 
the instant case). Cri. A. No. 756 of 1969, 
Ds 16-12-1970 (Andh Pra), Reversed. 

(Paras 9, 10) 


Anno: AIR Comm., Penal Code (nd 
Edn.), S. 332, Notes 5 and- 8. 


*(Cri. A.` No. 756 of 1969, Dj- 16-12-1970 
(Andh Pra)). 
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Mr. K. T. Harindranath, Sr. Advocate, 
(Mr, G. Narasimhulu, Advocate with him), 
for Appellants; Mr. Parmeswara Rao, Sr. 
Advocate (Mr. G. Narayana Rao, Advo- 
cate with him), for Respondent. 


SARKARIA, J.:— The appellants were 
tried and acquitted by the Magistrate in 
respect of a charge under S. 332, I. P. C. 
On appeal by the State, the High Court 


set aside their acquittal and convicted ` 


and sentenced them under S. 332, L P. C, 
to three months’ rigorous imprisonment 
each. 


2. They have come to this Court by 


special leave granted under Art. 136 of - 


the Constitution. 


3. At the material time, “the com- 
plainant Shaikh Masthan was a Typist 
of the Panchayat Samiti, Ipur. In the 
same office, appellants 1 and 2 and the 
accused, Guravareddy, were working as 
Health Inspector, Lower Division Clerk 
and Health Worker, respectively, attach- 
ed to the Primary Health Centre, Ipur. 


4. The charge on which the accused 
were tried ran as follows :— 

“That you, on or about the 29th day 
of Nov. 1968 in the Panchayat Samiti 
Office at Ipur, caused hurt to Typist, 
Shaikh Masthan of the same office, which 
in discharge of his duties as such public 
servant with intent to deter him from 


discharging duties and thereby commit- 


ted an offence punishable under S. 332 
Indian Penal Codeé............ R 


5. It will be seen that substantially, 
the charge as framed, was under the 
second part of S. 332 I. P. C. of which 
the intent to prevent or deter public 
.servant from discharging his duties as 
such public servant. is an essential in- 
gredient. 


6. Counsel for the appellants has 
taken us through the records including 
the copies of the statements of material 
witnesses. It is urged by him that no 
case under S. 332 I. P. C. was made 
out against the appellants. In this: con- 
nection, he has drawn out attention to 
the F.I.R. which, according to him, does 
not contain any allegation that the 
assault on the informant was with intent 
to prevent or deter him from perform- 
ing his duty as public servant, or that 
it was the consequence of or related to 
anything done by him in the discharge 
of his official duty. We find force in 
this contention. 


7. In the F.I.R. it has not been alle- 
ged that the incident was the outcome 
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of anything connected with the perform- 
ance of the complainant’s duty as public 
servant. There is not even an obliquit- | 
ous allegation suggesting that he was 
assaulted with intent to prevent or deter 
him from doing his- official duty. AN 
that was alleged by him in the F.I.R. 
(Ex. P. 5),.was that while he was attend- 
ing to despatch work in the office on 
29-11-68 afternoon, the three accused 
(who work in the same office) approach- 
ed and questioned him as to why he 
had abused them. On the informant’s 
denial of the accusation, they beat him, 
In so assaulting the informant Nannapu- 
Reddy used a stick and scissors. 


8. In his evidence at the trial, the 
complainant (P. W.-:1) disclosed other 
facts which put it beyond doubt that the 
incident was the sequel. of a private ’ 
quarrel which tock place between the 
complainant and the accused on the pre- 
ceding day when the complainant was 


‘returning home from Samithi office, and 


was abused by the accused. In regard 
to the occurrence, the complainant’s ver- 
sion at the trial was that while he was 
at his work at about 1.00 P.M., appel- 
lant l came, demanded an explanation 
why he was carrying on propoganda 
against family planning and abusing 
him. The complainant denied. Theres 
upon, A-1 slapped him and then A-2 hit 
him with a ruler and A-3 with a stick. 
The complainant caught hold of the 
stick. A-3 then picked up a pair of 
scissors from the complainant’s table and 
hit him below left eye. 


9. It was thus manifest that the 
assault on the Typist (P. W. 1) had no 
real nexus or causal connection, or con- 
sequential relation with the performance 
of his duty as public servant. There 
was not even a scintilla of evidence 
from which it could be reasonably infer- 
red that the intent of the assailants was 
to prevent or deter P. W. 1 from the 
discharge of his duty as such publie 
servant, 


10. In view of the above, the charge 
as laid under S. 332 I. P. C. and the 
conviction of the appellant on that 
count, cannot be. sustained. The appel- 
lants could, at the most, be held guilty 
under S. 323 I. P. C., the injuries caused 
being simple. 


11. We would, therefore, rile allow 
this appeal and alter the conviction of 
the appellants to one under S. 323 I. P. C. 
As regards the sentence, we are told 
that the complaint (P. W. 1) has com- 
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pounded this case. To verify this we 
had issued notice to the complainant. 
But he had not in response to that 
notice, put in appearance either in per- 
son or through counsel. Nor has he 
sent any information to verify the asser- 
tion made by the appellants at the har. 

12. We will, therefore, proceed on 
the basis that there has been no move 
to compound the case on behalf of the 
complainant. We are told that the ap- 
pellants have already been in jail as 
_undertrial and after conviction for more 
than a month. In any case they have 
undergone sufficient expense and agcny 
of protracted criminal proceedings ex- 
tending over a period of about 8 or 9 
years. We, therefore, while altering 
their conviction to one under S. 323 
E.P.C., sentence them to pay a fine of 
Rs. 200/- each or in default to undergo 
one months’ R.L The fine, if realised, 
shall be paid as compensation to the 
complainant, 


Appeal partly allowed. 





AIR 1978 SUPREME COURT 1443 
(From Kerala: 1975 Tax LR 170) 


Y. V. CHANDRACHUD, C. J, 
D. A. DESAI AND R. S. PATHAK, JJ. 


M/s. Dharmaposhanam Co., Kerala, Ap- 
pellant v. The Commissioner of Income- 
tax, Kerala, Respondent. 


= Civil Appeals Nos. 6-12 of 1975, D/- 
24-7-1978. 


(A) Income-tax Act (43 of 1961), Sec- 
tions 11 (1) (a) and 2 (15) — Company — 
Claim for exemption under S. 11 — in- 
ĉome from business of money lending 
and of Kuris — Memorandum and Arti- 
cles of Association indicating business to 
bé held under trust for charitable and 
non-charitable objects — Exemption not 
granted. 


The assessee- company, which during 
the relevant assessment years derived in- 
come from property, money lending end 
business in Kuries or Chit funds claimed 
exemption from tax of its income from 
Kuris and money lending business under 
S. 11, Income-tax Act, 1961. The terms 
of the Memorandum of Association and 
the Articles of Association showed that 
the business of conducting Kuris and 
money lending was held under trust. 
Clause 3 (b) of the Memorandum prior 
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to its amendment on 6-6-1965 specified 
the objects viz., “Charity, education, in- 
dustries, etc. and public good” for which 
the business was to be carried. The 
amendments made on 6-6-1965 in Art. 58 
and Cl. 3 (b) of the Memorandum indi- 
cated the following objects, viz. “Charity, 
education and medical relief and other 
matters of public good”. 


Held that the assessee-company can 
succeed in its claim to exemption under 
S. 11 (1) (a) of the Act if the income 
from the business of conducting kuries 
and of money lending can be said to be 
income derived from property held under 
trust wholly for charitable purposes. It 
is well settled that business is “property” 
within the meaning of S. 11 (1) (a) and 
therefore the business of money lending 
and of Kuries was property held under 
trust as disclosed by the Memorandum 
of Association. AIR 1965 SC 59, Rel. on. 

(Para 7) 

(ii) Two of the objects specified in 
Cl. 3 (b) of the Memorandum viz. “indus- 
tries and public good” do not come within 
the definition of charitable purpose in 
S. 2 (15) as they do not satisfy the condi- _ 
tion that they should not involve the - 
carrying on of any activity for profit.” 
The result is that Cl. 3 (b) contains some 
objects which are charitable and others 
which are non-charitable. They are all 


_ objects which appear to enjoy an equal 


status. It is open to the assessee, in its 
discretion, to apply the income derived 
from ‘conducting kuries and from money 
lending, to any of the objects. No de- 
finite part of the business or of its in- 
come is related to charitable purposes 
only. Consequently, the entire claim to 
exemption must fail and it cannot be 
said that any part of the income under 
consideration is exempt from tax for 
assessment years 1962-63 to 1965-66. AIR 
1930 PC 226 and AIR 1967 SC 1554, Rel. 
on; AIR 1977 SC 2211, Dist. 
(Paras 8, 9) 
(iii) Even under the amended Cl. 3 (b) 
of the Memorandum read with Art. 58 - 
the object ‘other matters of public good” 
did not satisfy the definition of chari- 
table purpose in S. 2 (15) as the same 
considerations apply, and the same con- 
clusion follows, as under the original 
provisions of the Memorandum and Arti- 
cles of Association. Hence, the claim for 
exemption for assessment years 1966-67 
to 1968-69 also fails. 1975 Tax LR 170 
(Ker), Affirmed. (Paras 10, 13). 
(iv) The contention that what should | 
be taken into consideration is the activity 
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actually conducted by the assessee, and 
not what is open to it under the provi- 
sions of its Memorandum of Association 
cannot be accepted. Whether a trust is 
for charitable purposes falls to be deter- 
mined by reference to all the objects for 
which the trust has been brought into 
existence. (1949) 30 Tax Cas 107, (1971) 
47 Tax Cas 321 and: (1920) 8 Tax Cas 286, 
Ref. (Para 12) 

Anno: AIR Manual (2nd Edn.), Income~ 
tax Act, S. 2 (15), N. 1 and S. 11, Notes 1, 
2, 4 and 6. 


Cases Keferred: Chronological Paras 
AIR 1977 SC 2211 : 109 ITR 527 11 
AIR 1976 SC 10:10Y ITR 234: 1976 Tax 
LR i 3 
AIR 1976 SC 348: 101 ITR 796 : 1976 Tax 
LR 210 8 


(1971) 47 Tax Cas 321 : (1971) I All ER 
436, Incorporated Council of Law Re- 
porting for England and Wales v. At- 
torney General and Commrs. of Inland 


. Revenue 12 
AIR 1967 SC 1554 : 65 ITR 611 § 
AIR 1965 SC 59 : 53 ITR 176 7 
(1962) 45 ITR 478 (Ker) 11 


(1949) 30 Tax Cas 107: (1948) 1 AN BR 
506, Tennent Plays Ltd. v. Commr. of 
Inland Revenue 12 

AIR 1930 PC 226 : 57 Ind App 260 9 

(1920) 8 Tax Cas 286, Rex v. 
Commrs. of Income-tax 12 


Mr. S. T. Desai, Sr. Advocate (Mr. N. 
Sudhakaran, Advocate with him), for Ap- 
pellant; Mr. .V. S. Desai, Sr. Advocate 
(Miss A. Subhashini, Advocate with him), 
for Respondent. 


PATHAK, J.:— These appeals have 
been preferred by the assessee against 
the judgment of the High Court of Kerala 
in references disposed of by it under 
S: 256 of the Act. 


Z The appellant is the Dharmaposh~ 
nam Company, Irinjalakuda. It is an as- 
sociation constituted under a license 
issued in January, 1931 by the then Gov~ 
ernment of Cochin and registered with 
limited liability under S. 26(1) of the 
Indian Companies Act 1913 as applied to 
Cochin, The appellant was. governed by 
a Memorandum of Association, Cl. (3) of 
which provided :— 


“3. The objects of the company are; 


(a) To raise funds by conducting kuries 
with company as foreman, receiving 
donations and subscriptions, by lending 
money on interest and by such other 
means as the company deem fit. 


ALR, 


(b) To do the needful for the promo 
tion of charity, education, industries ete, 
and public good. 


(c) For carrying on the business of the 
Company and for the advancement oj 
the purpose mentioned above in so far as 
is appropriate, to construct. buildings or 
to purchase or take on lease or for hire 
movable or immovable properties. 

(d) To encourage others to form other 
institution with the purpose of acting in 
accordance with the objects of the come 
pany. 

(e) To do all such things as are condu» 
cive to the fulfilment of the abov® 
objects. 


(f) To lend money on interest to ones 
or more solvent persons individually or 
severally on the security of ornaments 
lended properties or other forms of se 
curity fixed by the Directors and to 
borrow money to meet the need of the 
company and to run other industries.” 
Article 58 of the Articles of Association 
read :— f 

‘The profit of the company shall noj 
be divided among the members, The 
profit left after meeting the expenses of 
the company will be utilised for promot- 
ing education, industry, social welfare 
and such other purposes of common good 
as are resolved by the general meeting.” 

3. During the assessment years 1962-63 
to 1965-66, the appellant derived income 
from property, money lending and busi~ 
ness in kuries or chit funds. The asses- 
see claimed exemption from tax of tha 
income from kuries and money lending 
under S. 11 of the Income-tax Act, 1961 
with varying success before the income- 
tax authorities. It is sufficient to point 
out that the Income-tax Appellate Tris 
bunal held that the assessee was not 
entitled to exemption. At the instance 
of the appellant, the Tribunal made a 
reference to the High Court for its opin- 
ion on the following question of law :— 

“Whether on the facts and in the cir- 
cumstances of the case, the income of 
the assessee for the assessment years 
1962-63 to 1965-66 was exempt under the 
provisions of S. 11 of the Income-tax 
Act ?” 

4. On June 7, 1965, the appellant 
made certain alterations in its Memoran- 
dum of Association and its Articles of As- 
sociation. Sub-clauses (b) and (f) of 
Cl. 3 of the Memorandum now read: 


"(b) To do the needful for the promo- 
tion of charity, education, medical relied 
and other matters of public good. 
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(f) To lend money in the security of 
ornaments, landed property or on such 
‘other securities, as determined by the 
Directors, or on the: personal securities 
of one or more solvent person or persons 
and also to borrow funds for the purposes 
of the company.” 


- 5 The amended Art. 58 of the Arti- 
cles of Association now provided :— 
- “The profit of the company shall not 
be divided among the members. The 
profit left after meeting the expenses of 
the company will be utilised for purposes 
of common good like charity, education 
and medical relief as are ii by the 
general meeting.” 


6. The appellant pressed its claim for 
exemption under S. 11 of the Act before 
the income-tax authorities for the assess- 
ment years 1966-67 to 1968-69 also, and 
the claim was allowed by the Tribunal 
in view of the aforesaid alterations. At 
the instance of the Income-tax Depart- 


ment, the Tribunal referred a question 


of law to the High Court for the three 
assessment years in terms identical with 
the question referred for the earlier as- 
sessment years. By its judgment dated 
June 12, 1974, the High Court answered 
the question referred for the several as- 
sessment years in the negative and in 
favour of the Income-tax Department. 


- 7. On a consideration of the rival con= 
.\tentions of the parties, the position ap 
pears to be this. The appellant can suc- 
ceed in his claim to exemption under Sec- 
tion 11 (1) (a) of the Act if the income 
from the business of conducting kuries 
and of money lending can be said to be 
income derived from property held under 
trust wholly for charitable purposes. It 
is well settled that business is “property” 
within the meaning of S. 11 (1) (a). Com- 
missioner of Income-tax y. Krishna War- 
rior, 53 ITR 176: (AIR 1965 SC 59). That 
is also evident from the provisions of 
S. 11 (4), and reference may be made also 
to S. 13 (1) (bb). Further, it is apparent 
from the terms of the Memorandum of 
Association and the Articles of Associa- 
tion that the business of conducting 
kuries and of money lending is held 
under trust.. The question is: Is the 
business held under trust. for charitable 


purposes ? 
“8. There can be little doubt that when 


sub-cl. (a) of Cl. 3 of the Memorandum 
says: 


“To raise funds by conducting kuries, 
with company as foreman, receiving 
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donations and subscriptions, by lending 
money òn interest and by such other 
means as the company deem fit” 


it refers to powers conferred on. -thé ap 
pellant to raise money in aid of, and for 
the purpose of accomplishing, the objects 
mentioned in sub-cl. (b) of Cl. 3 of the 
Memorandum, Up to.. J une 6, 1965 sub 
cl. (b) read: 


“To do the needful for the promotion 
of charity, education, industries, etc. and 
public good”, 


Can all the purposes mentioned in sub- 
cl. (b) be described as charitable pur- 
poses? Section 2 (15) of the. Act defines 
the expression “charitable purpose” as 
including ‘relief of the poor, education, 
medical relief and the advancement of 
any other object of general public utility 
not involving the carrying on of any 
activity for profit.” Two objects in sub- 
cl. (b) of Cl. (3) of the Memorandum 
need to be considered, “industries” and 
tpublic good”, As regards the latter, tne 
decision on what should be the “pur- 
poses of common good” was left to the 
general meeting by Art. 58 of the Art- 
cles of Association. Having regard to 
the context in which these words appear 
in the Memorandum and the Articles, 
they must evidently be referred to the 
residual general head in ‘the definition 
in S. 2 (15) of the Act, that is to say, “the 
advancement of any other object of 
general public utility ... ... ... ” But this 
head is qualified by the restrictive words 
“not involving the carrying on of any 
activity for profit.” The operation of an 
industry ordinarily envisages a profit 
making activity, and so far as the ad- 
vancement of public good is concerned, 
it is open to the appellant to pursue a 
profit making activity in the course of 
carrying out that purpose, which of 
course depends on the nature and pur- 
pose of the “public good”. Nowhere do 
we find in the material before us any 
limiting provision that if the appellant 
carries on any activity in the course of 
actually carrying out those purposes of 
the trust it should refrain from adopting 
and pursuing a profit making activity. In 
Sole Trustee, Loka Shikshana Trusts v. 
Commr. of Income-tax, Mysore, 101 ITB 
234 : (AIR 1976 SC 10), Khanna and 
Gupta, JJ. dealing with a case in which 
the assessee carried on a business in the 


course of the actual carrying out of a 
primary purpose of the trust, rejected 
the claim to exemption and declared {at 
p. 16 of AIR SC) :— 
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“The fact that the appellant trust is 
engaged in the business of printing and 
publication of newspaper and journals 
and the further fact that the aforesaid 
activity yields or is one likely to yield 
profit and there are no restrictions on 
the appellant-trust earning profits in the 
course of its business would go to show 
that the purpose of the appellant-trust 
does not satisfy the requirement that it 
should be one ‘not involving the carry~ 
ing on of any activity for profit.’ ... ... ... 
Ordinarily profit is a normal incident of 
business activity and if the activity of a 
trust consists of carrying on of a busi- 
mess and there are no restrictions ori its 
making profit, the Court would be well 
justified in assuming in the absence of 
some indication to the contrary that the 
object of the trust involves the carrying 
on of an activity for profit.” 

Beg, J., in the same case, observed (at 
p. 27 of AIR SC):— 


“The deed puts no condition upon the 
conduct of the newspaper and publishing 
business from which we could infer that 


it was to be on ‘no profit and no loss’ . 


IDASIS sss ver ses That character (i.e. of the 
deed) is determined far more certainly 
-and convincingly by the absence of 
terms which could eliminate or prevent 
profit making from becoming the real or 
dominant purpose of the trust. It is what 
the provisions of the trust make. possible 
or permit coupled with what had been 
actually done without any illegality in 
the way of profit making, in the case be- 
fore us, under the cover of the provi- 
sions of the deed, which enable us to 
decipher the meaning and determine the 
predominantly profit making character of 
the trust.” 


In a subsequent case, Commr. of Income~ 
tax, Kerala v. Cochin Chamber of Com- 
merce and Industry, 101 ITR 796 : (AIR 
1976 SC 348), this court extended the 
test to income derived from activities 
carried on in aid of, and incidental to, 
the primary object of the trust. We may 
note that no attempt has been made by 
the appellant before us to cast doubt on 
the validity of the observations made in 
those two cases, and we proceed on the 
footing that they convey the true con< 
tent of the law. 


9. It is, therefore, apparent that 
among the objects contained in the ori- 
ginal unamended sub-cl. (b) of Cl. (3) of 
the Memorandum are objects which, 
while referable to the residual general 
head in the definition of “charitable pur- 
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pose” in S. 2 (15) of the Act, nonetheless 
do not satisfy the condition that they 
should not involve “the carrying on of 
any activity for profit.” The result is 
that the objects “industries” and “com~ 
mon good” cannot be described as ehari- 
table purposes”. What follows then is 
this, that the said sub-cl. (b) can be said 
to contain some objects which are chari- 
table and others which are non-chari- 
table. They are all objects which ap- 
pear to enjoy an equal status. It is open 
to the appellant, in its discretion, to 
apply the income derived from conduct- 
ing kuries and from money lending, to 
any of the objects. No definite part of 
the business or of its income is related 
to charitable purposes only. Conse- 
quently, in view of Mohammed Ibrahim 
Riza v. Commr. of Income-tax, 57 Ind 
App 260 : (AIR 1930 PC 226) and East 
India Industries (Madras) Pvt. Ltd. v. 
Commr. of Income-tax, Madras, 65 ITR 
611 : (ATR 1967 SC 1554) the entire claim 
to exemption must fail and it cannot be 
said that any part of the income under 
consideration is exempt from tax. That 
is the position in regard to the assess- 
ment years 1962-63 to 1965-66 before us, 


10. It has been seriously urged for 
the appellant that in regard to the as- 
sessment years 1966-67 to 1968-69, the 
position has been radically altered by 
reason of the amendments made in the 
Memorandum and the Articles of As- 
sociation. The word “industries” tas 
been dropped and the words “medical 


relief” have been added. And as regards, 


“common good”, Article 58 now likens 
it to “charity, education and medical 
relief’, Nonetheless, it is clear from the 
amended sub-cl. (b) of Cl. (3) of the 
Memorandum that it forms a distinct 
object from them. The words are “other 


matters of public good”. Consequently, 
the object still falls under the residual 
general head mentioned in S. 2 (15). The 
same considerations apply, and same 
conclusion follows, as under the original 
provisions of the Memorandum and Arti- 
cles of Association, 


11. Great reliance has been placed on 
behalf of the appellant on Commr. of In- 
come-tax, Kerala v. Dharmodayam Co., 
109 ITR 527 : (AIR 1977 SC 2211), and it 
has been seriously urged that the decision 
of this Court in that case concludes the 
point raised in these appeals. We find it 
not possible to accept this. In that case, 
the income derived by the assessee from 


kuries was held by this court to be ex- 
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empt under S. 11 (1) (a) of the Act, aut 
the decision proceeded almost entirely on 
the assumption that the Kerala High 
Court had found in Dharmodayam Co. v. 
C. I. T., (1962) 45 ITR 478 (Ker) in a 
case between the same parties that the 
kuries business was itself held under 
trust for charitable purpose, and frem 
that the Court inferred that the busiress 
activity was not undertaken by the as- 
sessee in order to advance any object of 
general public utility. No such finding 
has been rendered by any High Court in 
a case to which the appellant is a party. 
It will be noticed that the Court caution- 
ed in its. judgment in C. I. T., Kerala v. 
Dharmodayam Co. (supra) that the deci- 
sion was strictly limited to the facts of 
that case. 


12. It has been urged on behalf of the 
appellant that what should be taken into 
consideration is the activity actually 
conducted by the assessee, and not what 
lis open to it under the provisions of its 
Memorandum of Association. We do not 
agree, Whether a trust is for charitable 
‘|purposes falls to be determined by re- 
ference to all the objects for which the 
trust has been brought into existence. 
See Tennent Plays, Ltd. v. Commr. of 
Inland Revenue, (1949) 30 Tax Cas 107 
and Incorporated Council of Law Report- 
ing for England and Wales v. Attorney- 
General and Commrs. of Inland Revenue, 
(1971) 47 Tax Cas 321. In Rex v. Special 
Commrs. of Income-tax, (1920) 8 Tax Cas 
286, it was pointed out by the Court of 
Appeal in England that if the settlor re- 
serves to himself the power of appoint- 
ment under which he might appoint to 
non-charitable purposes, the trust cannot 
claim exemption even though the power 
of appointment is in fact exercised in 
favour of a charitable object. It would 
be a different case, where one or more 
of the objects mentioned in the Memo- 
randum of Association although includ- 
ed therein were never intended to be 
undertaken. If there is evidence point- 
ing to that conclusion, clearly the court 
will ignore the object and proceed to 
consider the case as if it did not exist in 
the Memorandum. In C. I. T., Kerala v. 
Dharmodayam Co. (supra), it was that 
basis on which this Court proceeced 
. when it observed that the assessee had 
never engaged itself in any industry or 
in any other activity of public interest. 


13. On the _aforesaid considerations, 
we endorse the final conclusion of the 
High Court and hold that it rightly 


L. L C. of India v. Rajmata Saheb Chowhanji 


S.C. 1447 


answered the question referred to it in 
the several references in the negative, in 
favour of the respondent and against the 
appellant. 

14. Those appeals are dismissed with 
costs, limited to one set only. 


Appeals dismissed, 


AIR 1978 SUPREME COURT 1447 
(From: Madhya Pradesh)* 
S. MURTAZA FAZAL ALI, 
P. N. SHINGHAL AND 
A. D. KOSHAL, JJ. 


The Life Insurance Corporation of 
India, Appellant v. Rajmata Saheb 
Chowhanji and others, Respondents. 

Civil Appeal No. 2371 of 1968, D/- 
2-8-1978. . 

(A) Constitution of India, Art. 133 — 
Appeal by certificate — New plea — No 
pleading as to it —- Plea also a question 
of fact — It would not be allowed to be 
raised for the first time. 


Where there was no pleading that the 
Managing Director of a predecessor Com- 
pany of the Life Insurance Corporation 
personally received an amount from a 
party and not on behalf of the Company, 
the Supreme Court did not allow the find- 
ing on the issue to be challenged in the 
appeal as the issue involved was essen- 
tially a question of fact. (Para 6) 


Anno: AIR Comm. Const. of India, 
(2nd Edn.), Art. 133, N. 23. 


(B) Life Insurance Corporation Act (31 
of 1956), S. 7 (2) — Predecessor Company 
of Life Insurance Corporation entering 
into void contract — Corporation liable 
to restitute benefit received under such 
contract and to interest only from date 
of suit and not prior thereto. First Ap- 
peal No. 1 of 1960, D/- 20-4-1967 (Madh 
Pra), Partly Reversed. 


Where a predecessor-Company of the 
Life Insurance Corporation had entered 
into a void contract, the Corporation was 
legally bound to return the benefit re- 
ceived under such contract to the party 
from whom such benefit was received 
under S. 65 of the Contract Act. The 
question as to whether or not the trans- 
action was ultra vires the statutes of the 
predecessor company was wholly irrele- 


*(First Appeal No. 1 of 1960; D/- 20-4- 
1967 (Madh Pra).) 
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vant because that was the reason why 
the contract was void and not a ground for 
exempting the Corporation from its liabi- 
lity to pay. However, as the party would 
be entitled to restitution of the benefits 
under S. 65 of the Act, he could only get 
the amount which he had paid to the 
predecessor company and not any inte- 
rest thereon up to the date of the suit. 
First Appeal No. 1 of 1960, D/- 20-4-1967 
(M. P.), Partly reversed. (Para 8) 


The words of S. 7 (2) are of the widest 
amplitude and the section includes all 
debts, liabilities, obligations of whatever 
kind existing at the time of taking over 
and appertaining to the controlled busi- 
mess of the insurer. The words “of what- 
ever kind” are wide enough to take with- 
in their sweep all kinds of transactions 
entered into by the predecessor company. 

(Para 8) 

Anno: AIR Manual (8rd Edn.), Life 
Insurance Corporation Act, S. 7, N. 1: 
Contract Act, S. 65, N. 4 (c). 


Mr. S. N. Kackar, Sol. Genl. (M/s. K. L. 
Hathi, Rajiv Datta and P. C. Kapur, Ad- 
vocates with him), for Appellant: Mr. 
L. N. Sinha, Sr. Advocate (M/s. H. K. 
Puri, Vivek Seth, P. P. Singh and M. C. 
Dhingra, Advocates with him), for Res- 
pondents Nos. 1-4; (Appeal set down ex 
parte against R-5): 


FAZAL ALI, J.:— This appeal by 
certificate is directed against the judg- 
ment of the High Court of Madhya Pra- 
desh dated 20th April, 1967 affirming the 
decree passed by the Additional District 
Judge, Indore decreeing the plaintiffs 
suit. 


2. The facts of the case are detailed 
im the judgment of the High Court and 
that of the District Judge and it is not 
necessary for us to repeat the same all 
over again. 


3. Briefly, the present action was 
brought by the plaintiff for recovery of a 
sum of. Rs. 2,00,000 invested by the plain- 
tiff in the Adarsh Bima Company being 
defendant No. 1 and the predecessor of 
the appellant, who is defendant No. 3 
(Łife Insurance Corporation of India). 
The action was brought on the basis that 
the Managing Director of the Adarsh 
Bima Company by practising fraud and 
misrepresentation on the plaintiff induced 
him to part with a sum of Rs. 2,00,000 
by purchasing 2000 shares of Rs. 100/- 
each. The courts below have recorded 
clear findings of fact that the fraud. alleg- 
ed by the plaintiff has been clearly proved 
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and that the plaintiff had parted with a 
sum of Rs. 2,00,000 by investing the same 
in purchase of 2000 shares as a result of 
which the shares scripts were handed 
over to the plaintiff and he was assured 
of a dividend of 4%. It has also been 
found as a fact that such a resolution was 
contrary to the statute of the company. 


4. The suit was contested by the ap- 
pellant who is defendant No. 3 in the 
courts below mainly on the ground that 
after the appellant took over the Adarsh 
Bima Company, he was not liable for any 
act of the company which was ultra vires 
the statutes of the company. 


5. In support of the appeal the Solici- 


- tor General submitted two points before 


us. In the first place, it was contended 
that on the finding that a fraud was com- 
mitted on the plaintiff and the act of the 
Managing Director being ultra vires of 
the statutes of the company, the company 
would not be liable although the Manag- 
ing Director may be personally liable. 
Secondly, it was argued that assuming 
that the company was liable but in view 
of the provisions of S. 7 (2) of the Life 
Insurance Corporation Act, 1956 (herein- 
after called the Act), the liability of the 
appellant would extend only to matters 
appertaining to the controlled business as 
defined in the Act. 


6. As regards the first contention we 
find absolutely no substance in the same.. 
There was absolutely no pleading by the 
defendants that the monies were received 
by the Managing Director personally and 
that the same did not go to the coffers of 
the company. On the other hand, the 
plaintiff clearly pleaded in paras 3 (b), 
8 (a) and 8 (b) of the plaint that the 
money was paid to defendant No. 1 com- 
pany which after receiving the amount 
issued share scrips to the plaintiff. The 
relevant portions of the aforesaid state- 
ments may be extracted thus :— 


“3 (b) Relying upon the said guarantee 
and promise given by the defendant No. 2 
on the Company’s behalf plaintiff No. 1 
on lith June, 1947 gave at Jhabua to de- 
fendant No. 1 Company through defen- 
dant No. 2, Government of India 3 per 
cent Loan Bonds of 1953-55 of the value 
of Rs. 1,00,000 duly endorsed in favour, 
of defendant No. 1 company ... ..e ses see 


ses eos 


The company addressed a letter acknow- 
ledging receipt of the application for 1000 
shares and the full consideration of the 
said shares at the rate of Rs. 100 per 
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share and agreed to allot the said .000 
shares to plaintiff No. 4”. 

“g (a) ee os ma we 
ae eae . The plaintiffs submit 
that the transaction of selling tne said 
8000 shares of defendant No. 1 Company 
and registering the same as aforesail in 
the names of plaintiffs Nos. 2 to 4 with a 
guarantee of minimum return is ultra 
vires the defendant No. 1 Company and 
is found to be void and inoperative in 
law, 

8 (b) The said 2000 shares of defendant 
- No. 1 Company are as aforesaid applied 
for and registered in the names of p-ain- 
tiffs Nos. 2 to 4. At all material tmes 
when the said shares were registered in 
the names of plaintiffs Nos. 2 to 4, the 
plaintiffs Nos. 2 to 4 were minors. The 
plaintiffs submit that the transaction of 
issuing the said 2000 shares to plaintiffs 
Nos. 2 to 4 who were then minors and 
registering them as share-holders in the 
Register of defendant No. I Compary is 
void in law”. 

Thus, the plaintiff has clearly alleged that 
the monies were paid to the defendant 
company and not to the Managing D-rec- 
tor personally. If the share scrips were 
issued, to the plaintiff then it must be 
presumed that the money was received 
by the company. This fact has not deen 
denied by the defendant-appellant. In 
these circumstances, therefore, it is ab- 
solutely clear that there is nothing to 
show that the money was paid to the 


Managing Director personally and nct to. 


‘jthe company. Moreover, this is essen- 
tially a question of fact and it does not 
appear to have been raised before ary of 
the courts below. For these reasons, 
therefore, the first contention put forward 
by the Solicitor General is hereby over- 
ruled. 

7. Coming to the next contention the 
same undoubtedly merits serious conside- 
ration. Before however examining this 
contention the following admitted tacts 
may be stated thus: 


"1. That the Bima Company wes doing 
merely the business of life insurance and 
no other; 


2. That on the coming into force of the 
Act the entire interest of the Company 
vested in the Government: 

Section 7 (2) of the Act runs thus :— 

“7 (2) The assets appertaining to she 
controlled business of an insurer skall 
be deemed to include all rights end 
powers, and all property, whether moy- 
able and immovable, appertaining to his 
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controlled business, including, in parti- 
cular, cash balances, reserve funds, in- 
vestments, deposits and all other interest 
and rights in or arising out of such pro- 
perty as may be in the possession of the 
insurer and all books of account or docu- 
ments relating to the controlled business 
of the insurer; and liabilities shall be 
deemed to include all debts, liabilities 
and obligation of whatever kind then 
existing and appertaining to the control- 
led business of the insurer, 


Explanation: The expression “assets ap- 
pertaining to the controlled business of 
an insurer” 


(a) in relation to a composite insurer, 
includes that part of the paid-up capital 
of the insurer or assets representing such 
part which has or have been allocated to 
the controlled business of the insurer in 
accordance with the rules made in this 
behalf: 


(b) in relation to a Government, means 
the amount lying to the credit of that 
business on the appointed day”. 


8. It is contended by the Solicitor 
General that the appellant was Hable to 
discharge only those liabilities which per- 
tained to the controlled business of the 
insurer. Sub-clause (3) of S. 2 of the Act 
defines ‘controlled business’ thus :— 
“controlled business” means— 


(i) in the case of any insurer specified 
in sub-cl. (a) (ii) or*sub-cl. (b) of Cl. (9) 
of S. 2 of the Insurance Act and carrying 
on. life insurance business ... ... ...” 


As we have already pointed out that de- 
fendant No. 1 Adarsh Bima Company was 
carrying on the business of life insurance 
only. Thus the moment the Act was 
passed, the business of the Adarsh Bima 


‘Company vested in the Corporation. Pari 


Passu this contention it was submitted 
that under S. 7 (2) of the Act the lability 
of the appellant would not extend to any 
acts which are fraudulent or ultra vires 
of the statutes of the company.’ We are, 
however, unable to agree with this con- 
tention. The words of S. 7 (2) of the Act 
appear to be of the widest amplitude and 
the section includes all debts, liabilities, 
obligations of whatever kind then exist- 
ing and appertaining to the controlled 
business of the insurer.. There can be no 
doubt that at the time when the appel- 
lant took over the Adarsh Bima Company 
the obligation to restitute the benefit re- 
ceived by the company from the plaintiff 
had been fastened and the appellant was 
legally bound to return the same to the 
plaintiff under S. 65 of the Contract Acti 
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in view of the finding of fact recorded by 
the Courts below that the contract was 
void. The question as to wether or not 
the transaction was ultra vires the sta- 
tutes of the company was wholly irrele- 
vant because that was the reason why 
the contract was void and. not a ground 
for exempting the appellant from its 
liability to pay. The words “of whatever 
kind” are wide enough to take within 
their sweep all kinds of transactions 
entered into by the predecessor company. 
The present transaction was undoubtedly 
entered into by the predecessor company 
which had received the sum of Rupees 
2,00,000 from the plaintiff and had issued 
share scrips. In these circumstances, 
therefore, we do not see how the defen- 
dant No. 3 can escape his liability even 
under S. 7 (2) cf the Act. As however 
the plaintiff will be entitled to restitution 
of the benefits under S. 65 of the Act, he 
can only get the amount which he had 
paid to the appellant company and not 
any interest thereon up to the date of the 
suit. For these reasons, we are of the 
opinion that the judgment of the High 
Court is correct and does not require any 
interference except a slight modification 
in the form of the decree. _ 


9. We, therefere, direct that the plain- 
tiff will be entitled to the decree of 
Rs. 2,00,000 passed by the courts below 
but not to the interest of Rs. 47,000 claim- 
ed by him and to tHat extent the decree 
is hereby modified. The plaintiff will 
however be entitled to interest at six per 


cent per annum from the date of the suit _ 


to the date of the payment. With this 
modification the appeal is dismissed, but 
in the circumstances without any order 
as to costs. 

Order accordingly. 


AIR 1978 SUPREME COURT 1450 


(From: ILR (1966) 2 All 708) © 
S. MURTAZA FAZAL ALI, P. N. 
SHINGHAL AND A. D. KOSHAL, JJ. 
Rani Ratnesh Kumari, Appellant v. 
State of Uttar Pradesh and others, Res- 
pondents. 
Civil Appeal No. 1424 of 1968, D/- 2-8- 
1978. 


U, P. Zamindari Abolition and Land 
Reforms Act (1 of 1951), S. 3 (8) and (12) 
— Owner of taluqua — Certain villages 
settled with biswadars or under-proprie- 
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Ratnesh Kumari v. State of U. P. (Shinghal J.) 
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tors — Owner of Taluga_ receiving 
“malikana” — Owner held was an inter- 
mediary — On vesting of estate he could 
not claim ‘“malikana” — He could claim 
compensation. 


The predecessor of the appellant who 
was the Raja was the owner of the Man- 
chhanna Taluga. During settlement ope- 
rations in 1840 it was noticed that there 
were under-proprietors or “biswadars” in 
133 villages of the taluga. These 133 vil- 
lages were settled with biswadars and the 
other villages remained under the direct 
engagement of the Raja and he received 
an allowance or “malikana” for these 133 
villages. The appellant was receiving 
this allowance as successor up to March 
1953. The payment was stopped when 
the estate vested in the State under the 
Act. 


Held, that the Raja was an “inter- 
mediary” within the meaning of S. 3 (12) 
of the Act, and by virtue of S. 6 of the 
Act this right, title and interest in the 
biswadari land ceased and vested in the 
State on the publication of the notification 
under S. 4 of the Act. He could there- 
fore lay a claim for compensation under 
S. 27, and the High Court cannot be said 
to have erred in rejecting his claim to 
‘malikana’ as a pensionary benefit out- 
side the purview of the Act. AIR 1963 SC 
799, Dist.; ILR (1966) 2 All 708, Affirmed. 

(Para 10) 
Cases Referred: Chronological Paras 
AIR 1963 SC 799 : (1962) 3 SCR 213 11. 


Mrs. Rani Chhabra, Mrs. S. Bagga and 
Miss Meera Bali, Advocates, for Appel- 
lant; Mr. G. N. Dikshit, Sr. Advocate (Mr. 
0O. P. Rana, Advocate with him), for Res- 
pondents. 


SHINGHAL, J. :— This appeal by certi- 
ficate is directed against the judgment of 
the Allahabad High Court dated May 6, 
1966, by which the special appeal filed by 
the present respondents was allowed and 
the judgment of a learned single Judge 
of that Court dated January 2, 1964, 
allowing the writ petition of the present 
appellant Rani Ratnesh Kumari was set 
aside, 


2. It is not in controversy that Man- 
chhanna taluga, or Mainpuri Raj, was a 
part of the Mainpuri district in Uttar Pra- 
desh. The district originally belonged to 
the Nawab Wazir of Oudh, who ceded it 
to the East India Company in 1801. Raja 
Dalal Singh was then the owner of the 
Manchhanna taluga. A part of his estate 
was taken over by the British Govern- 
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ment. Raja Dalal Singh died in 1829, end 
was succeeded by Raja Ganga Singh. 
Settlement operations of the taluaa lands 
were carried out from time to time. It 
came to notice during the settlement 
operations of 1848 that there were under- 
proprietors or ‘biswadars’ in 133 villages 
of the taluga. It was decided by the 
Government that while the 133 biswadari 
villages would be settled with biswadcars, 
the other villages would remain under 
the direct engagement of the Raja 
and he would receive an allowance 
or “malikana” for the 133 villages at 
18 per cent of the assets leaving 60 per 
cent of the realisation with the Govern- 
ment as land revenue and 32 per cent 
with the biswadars as their share. The 
settlement was revised thereafter and the 
assets of the biswadars were redistributed 
so as to give 55 per cent of the realization 
to the Government as revenue, 20; to 
the Raja as ‘malikana’ and. 24% to the 
biswadars as their share, Then came the 
settlement of 1872 when Raja Ram Pratap 
Singh tried to reopen the question of his 
direct engagement with the Government 
even in regard to the biswadari villages. 
It was ultimately agreed that the Raja 
would receive, in respect of each village, 
the same amount as before by way of 
‘malikana’ and that the settlement would 
be made directly with the biswadars who 
would bear the burden of the arrange- 
ment. The ‘malikana’ thus worked out 
to Rs. 22,502/- per year. It was however 
stipulated that it would be reduced to 
1/11 of the biswadari payment on the 
death of Raja Ram Pratap Singh. An order 
was issued in 1873 by which the Raja was 
held entitled to ‘'malikana’ at the rate of 
Ð per cent of the annual rental. It was 
reaffirmed during the settlement of 
1904-1905 that the estate would get 5 per 
eent of the assets or 1/10 of the land re- 
venue assessed in the 133 villages. That 
arrangement continued upto the settle- 
ment of 1940. Raja Sheo Mangal Singh, 
who was the last male descendent of Raja 
Dalal Singh, thus received an annual pay- 
ment of Rs. 8,946/9/4 as annual rentel of 
the 133 biswadari villages. He died in 1938 
and thereafter the ‘malikana’ was re- 


ceived by his widow Rani Prabhuraj 
Kumari. She died in 1951, and then the 
‘malikana’ was paid to her daughter Rani 
Ratnesh Kumari, the -present appellant, 
up to March 1953. The payment was 
stopped thereafter because of the vesting 
of the estate in the State under the pro- 
visions of the U. P. Zamindari Abolition 
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and Land Reforms Act, 1950, hereinafter 
referred to as the Act. As the efforts of 
Rani Ratnesh Kumari for its restoration 
did not bear fruit, she filed a writ peti- 
tion in the Allahabad High Court on 
September 16, 1958 for quashing the 
State Government’s order refusing the 
payment of the ‘malikana’ and for a direc- 
tion that it should continue to be paid to 
her along with the arrears. She based 
her claim mainly on the ground that the 
‘malikana’ was in the nature of a pension. 
or allowance “in lieu of the taking over, 
forfeiture or acquisition” of the perpetual 
hereditary rights of the Raja in the 133 
villages and was “in no sense of the term 
rent or revenue derived from land or any 
benefit arising out of land”. She pleaded 
that the names of the Rajas was never 
entered in the record of rights of the 133 
villages and that she was “neither inter- 
mediary with respect to (those) villages 
nor (those) villages are included in the 
estate as defined in the Zamindari Aboli- 
tion Act. So, according to her, the 
‘malikana’ being a pension could not have- 
vested in the State on the issue of the 
notification under S. 4.of the Act and was 
not determined under S. 6 (b). 


- 3. The State traversed the petitioner’s 
claim on the ground that the ‘malikana’ 
was paid to the Raja in his capacity as 
the superior proprietor of the 133 vil- 
lages in question, and that it was really 
in the nature of “a share in the profits 
of a ‘mahal’ allowed to the superior pro- 
prietor at the various settlements.” It 
was pleaded that even though the Raja 
was not responsible or liable for the pay- 
ment of the land revenue as the settle- 
ment was with the inferior proprietors 
or ‘biswadars’, the 'malikana’ was directly 
connected with the land revenue and the 
assets of the land of the 133 villages of 
which the Raja was the superior proprie- 
tor. It was also pleaded that the ‘mali- 
kana’ represented “a share of the profits of 
each ‘mahal’ allowed to the superior pro- 
prietor in accordance with S. 19 (1) of 
Regulation VII of 1822, S. 56 of the Land 
Revenue Act XIX of 1873, and Ss. 75 and 
77 of the U. P. Land Revenue Act, 1901.” 
It was pointed out in the quadrennial 
‘khewat’ for the years immediately pre- 
ceding the date of vesting of the estate 
under the Act, the name of Rani Prabhu- 
raj Kumari was recorded as the proprie- 
tor of the 'mahals’ of the 133 villages and 
the names of the inferior proprietors 
were recorded in the subsequent columns. 
Reference was made to similar ‘khewat’ 
entries of earlier periods and it was plead- 
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ed that the 133 villages were an estate 
of the petitioner as defined in the Act and 
she was an “intermediary” in her capa- 
city as the superior proprietor of the 
‘mahals’ on the date immediately preced- 
ing the date of vesting of the estate under 
the Act. In other words, the State Gov- 
ernment took the plea that the ‘malikana’ 
allowance represented a share of the pro- 
fits of each:‘mahal’ and that the payment 
of the ‘malikana’ was stopped when the 
estate vested in the State under the pro- 
visions of the Act. It was contended that 
the writ petitioner was entitled to com- 
pensation under the provisions of the Act 
but not to the ‘malikana’ allowance which 
could not be equated with pension. 


4. A Single Judge of the High Court 
upheld the petitioner’s contentions and 
allowed the writ petition. He quashed 
the orders of the State Government 
against her and directed the payment of 
the arrears of the ‘malikana’ as well as 
its future payment. As has been stated, 
a special appeal was taken against that 
judgment and has been allowed by the 
impugned judgment of the High Court 
dated May 6, 1966. 


5. Thus the point for consideration in 
this case is whether the appellant’s claim 
to the ‘malikana’ has rightly been dis- 
allowed under the Act which provides, 
mainly, for the abolition of the zamin- 
dari system involving intermediaries be- 
tween the tiller of the soil and the State, 
and for the acquisition of their rights, 
title and interest, and to reform the law 
relating to land tenure consequent upon 
such abolition and acquisition. It is not 
in controversy that the Manchhanna 
taluqa was an estate within the meaning 
of 5. 3 (8) of the Act, and the controversy 
centres around the question whether the 
appellant was an intermediary in respect 
of the .aforesaid 133 biswadari villages 
for which she used to receive the ‘mali~ 
kana’ until her estate vested in the State 
on the issue of the notification under S. 4. 

6. The expression “intermediary” has 
been defined in S. 3 (12) of the Act as 
follows,— l 


(13) “intermediary” with reference to 
any estate means a proprietor, under- 
proprietor, sub-proprietor, thekedar, per~ 
manent lessee in Avadh and permanent 
tenure-holder of such estate or part 
thereof.” l 


“Estate” has been defined in S. 3 (8) of 
the Act but, as has been stated, it is not 
in dispute that Manchhanna was one such 


A. I. R. 


estate in Uttar Pradesh. The petitioner 
categorically asserted in para. 1 cf the 
writ petition that her father Sheo Mangal 
Singh was the last male descendent of 
the family of Raja Ganga Singh, wko was 
the taluqadar of Manchhanna taluqa, and 
that fact was not controverted in tha 
respondents’ reply. It was further plead- 
ed in paragraph 2 of the writ petition 
that the Raja had a vast estate spreading 
over 18 parganas in the Mainpuri district, 
and the respondents did not controvert 
that assertion also. It has therefore to be 
examined whether the Raja was an | in-« 
termediary in respect of the 133 biswas 
dari villages. In other words, it has to ba 
examined whether the appellant was 4 
“proprietor” of those biswadari villages so 
as to fall within the definition of “inter-~ 
mediary”’. Clause (21) of S. 3 defines a 
“proprietor” to mean “as respects an 
estate”, a person “owning” the estate and 
includes the heirs and  successors-in-in- 
terest of the proprietor. But even though 
the appellant was the proprietor of tha 
other villages of her estate, the question 
is whether she could be said to be the 
“proprietor” of the 133  biswadari? 
villages ? 


7. In order to arrive at a decision it is 
necessary to examine whether the Rajas 
of Manchhanna taluqa could be said te 
have an interest in the land of the 133 
biswadari villages even after the fixation 
of the allowance or ‘malikana’ under the 
settlements to which reference has been 
made above. It has been admitted in 
para. 3 of the writ petition that by the 
settlement of 1840 the Raja was allowed 
an allowance (malikana) at the rate of 18 
per cent of the assets or 224 per cent of 
the amount realised from the biswadars. 
Mention in that connection has been made 
of the division of the “assets of the Raja’s 
estate in respect of the malikana villages” 
leaving him 18 per cent thereof as his 
‘malikana’. Then it has been stated in 
para. 6 that the Raja was to receive the 
same biswadari allowance” as before 
“from each village’, and that the settle- 
ment was made directly with the biswa~ 
dars who were to “bear the burden” of 
that concession. We have made a refer- 
ence to the subsequent developments ix 
that respect leading to the fixation of the 
‘malikana’ at 5 per cent of the assets 
(annual rental) or 1/10 of the land reve~ 
nue assessed for the 133 villages. The 
respondents have stated in their reply 
that the payment was made as “hag 
talukadari” by virtue of the superior pro- 
prietary right of the Raja and that it was 


4. 


“91 
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varied from settlement to settlement as a 
consequence of the variation in the 
amount of the land revenue and the as- 
sets of the villages. This shows that the 
taluqadar’s interest in the land of the 133 
biswari villages was not extinguished 
even after the fixation of the ‘malikena’, 
which was really in the nature of an al- 
lowance for the purpose of excluding him 
from their management and their settle- 
ment with the under-proprietors. 


8. Then there is the further fact that, 
as has been stated in para. 13 (a) of the 
respondents’ reply affidavit, in the quad- 
rennial ‘khewat’ for the years im- 
mediately preceding the date of vesting 
under the Act, in respect of the ‘matals’ 
of the 133 villages, the name of Rani Fra- 
bhuraj Kumari, mother of the appellant, 
was recorded on the first page in column 6 
meant for the entry of the name of the 
proprietor, and the names of the inferior 


‘proprietors paying land revenue were 


recorded on the subsequent pages. Covies 
of the ‘khewats’ of several years have teen 
placed on the record. The appellant as 
therefore the proprietor of the 133 vil- 
lages. also, as they were ber vi- 
lages even though her interest in them 
was limited on account of the settlements 
with the under-proprietors or biswaca2rs. 
In other words, she. had an interest in 
the biswadari villages, and they un- 
doubtedly formed part of her estate as 
its proprietor. The appellants comen- 
tion that her interest in those villages 
was extinguished has not been subs-an- 
tiated by the evidence on record and can- 
not be accepted. 


-$. This aspect of the controversy can 
in fact be examined with reference to 
the ancillary question whether the allow- 
ance or ‘malikana’ was allowed on acccunt 
of Raja’s right or privilege in the land of 
the 133 villages or its revenue. In other 


= words, the question is whether there was 


a direct connection between the two. It 
will be recalled that the petitioner has 
herself admitted that the assets of the 
Raja’s estate in those villages were divid- 
ed so as to leave him a sizable fraction 
thereof, and that the Raja’s ‘malik=ena’ 
allowance came from each village and 
the biswadars had to bear that burden. 
The respondents have also stated in tasir 
counter affidavit that the ‘malikana’ was 
varied from settlement to settlement as- a 
consequence of the variation in the ind 


revenue and that it was always by way 
of “a share of the profits of a mahal”. At 


Ratnesh Kumari v. State of U. P. (Shinghal J.) 


[Prs. 7-11] S.C. 1453. 


any rate, the 'malikana’ was allowed on 
account of the Raja’s interest in the land 
or its revenue, and was therefore a right 
or privilege in the biswadari lands. It is 
true that an interest in land or land re- 
venue will not be created merely by 
measuring the quantum of the allowance 
Or by equating it with a portion of his 
Share in the net revenue of a part of the 
land, but this was not really. so in the 
present case because the allowance „was 
not determined once for all and was not 
dissociated from the revenue or the assets 
of the land. 


10. It follows that the Raja was an 
“intermediary” within “the meaning of 
S. 3 (12) of the Act, and by virtue of S. 6 
of the Act his right, title and interest in 
the biswadari land ceased and vested in 
the State on the publication of the notifi- 
cation under S. 4 of the Act. He could 
therefore lay a claim for compensation 
under S. 27, and the High Court cannot 
be said to have erred in rejecting his 
claim to ‘malikana’ as a pensionary benes 
fit outside the purview of the Act. 


11. We have gone through the decision 
in State of Uttar Pradesh v. Kunwar Sri 
Trivikram Narain Singh, (1962) 3 SCR 
213 :. (AIR 1963 SC 799) but there the 
settlement was by way of a “pension” 
which was neither land nor an estate 
within the meaning of the Act. The pen- 
sion was in the nature of a mere com- 
pensation payable in lieu of the ancestral 
rights over the estates comprised in the 
pargana. It was in fact granted as a con- 
sideration for the settlement of the claim ` 
which was litigated in a civil court re- 
lating to that land and was granted in 
consideration of the extinction of the 
right in land or the land revenue. That 
was why it was held that the person re- 
ceiving an allowance from the State 
in consideration of extinction of a right 
in the land or land revenue was not 
a proprietor within the meaning of the 
Act — the more so when it was found 
that his name had not been entered in 
the revenue record under Cis. (a) to (a) 
of S. 32 of the Land Revenue Act. There 
was thus no direct connection between 
the right or privilege which was claimed 
in that case and the lend in the estate or 
its revenue, The appellant cannot there- 
fore take any benefit out of that judg- 


ment, and the-High Court was right in 
distinguishing it from. the facts of the 
present case. 


1454 S.C. [Prs. 1-6] Abdul Rahman v. Union of India (Kailasam J.) 


12. As we find no merit in this appeal, 
it is dismissed with one set of costs to 
the respondents, 

: Appeal dismissed, 


AIR 1978 SUPREME COURT 1454 
(From: Assam & Nagaland)* 
R. S. SARKARIA AND 

= P. S. KAILASAM, JJ. 


Abdul Rahman Haldar and others, Ap- 
pellants v. Union of India and others, 
Respondents. 

Civil Appeal No. 
2-3-1978. l 
- Constitution of India, Art. 136 — Ap- 
peal by special leave — Plaintiffs’ claim 
for declaration that they are Indian na- 
tionals rejected throughout by lower 
Courts — Held, even taking into account 
the document which was not marked as 
exhibit and was not considered by lower 
Courts, the plaintiffs failed in proving 
their claim. (Citizenship Act (1955), S. 13). 

(Para 6) 

Mr. Sarjoo Pd. Sr. Advocate (Mr. S. K. 
Nandy, Advocate with him), for Appel- 
lant; Mr. U. R. Lalit, Sr. Advocate (for 
No. 1) and Mr. Purshottam Chatterjee, 
Sr. Advocate (Mr. S. N. Chowdhry, Advo- 
cate with him) (for Nos. 2-3), for Res- 
pondents. 


P. S. KAILASAM, J.:— This appeal is 
preferred by the plaintiffs by special 
leave against the judgment of the High 
Court of Assam and Nagaland dismissing 
their second appeal. 


2. The appellants instituted the suit 
for a declaration that they are Indian 
nationals and that a permanent injunc- 
tion restraining the respondents from de- 
porting the appellants from out of India 
be issued. 


3. Plaintiffs 1 and 3 are brothers and 
plaintiff 2 is their mother. The fourth 
plaintiff is the wife of the first plaintiff. 
The trial court held that the plaintiffs 
are not Indian nationals but Pakistanis 
and are not entitled to any relief. Ac- 
cordingly it dismissed the suit. On ap- 
peal by the plaintiffs the Assistant Dis- 
trict Judge agreed with the trial court 
and confirmed the judgment and decree 
of the trial court. . The plaintiffs prefer- 


“(A FAD, No. 141 of 1968, D/- 16-7-1968 
(Ass. & Naga).) a 
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red a second appeal to the High Court 
which was dismissed in limine, They 
have therefore preferred this appeal in 
this Court. 


4. The case of the appellants is that 


the second appellant came to Assam from 
Bengal which is now included in East 
Pakistan about 28 years back with her 
husband Mahmad Haldar and settled in 
a village Tengripur, Mauza Hojal in the 
district of Nowgang. Thereafter it is 
claimed that the appellants 1 and 3 were 
born to them in the said village of Tengri- 
pur. It was further alleged that appel- 
lants 1 and 3 acquired some land from 
one Mobaswar Ali Chaudhry on a mort- 
gage in 1947 by an unregistered deed and 
cultivated the said lands for 2 or 3 years. 
After the death of Mahmad Haldar, the 
father of the appellants 1 and 3, the ap- 
pellants left the village of Tengripur and 
rented a house at Lakhtakia where the 
first appellant worked as Khalasi in a 
ferry ghat and thereafter he married the 
fourth appellant. ‘The trial court as well 
as the appellate court have considered 
the evidence on behalf of the appellants 
and found that they have not succeeded 
in establishing that they are Indian citi- 
zens, 


5. The oral evidence adduced on behalf 
of the appellants is to the effect that 
father of appellants 1 and 3 took lands 
from one Mobaswar Ali Chaudhry on 
mortgage. Before the trial court no 
documents were marked and put in evid- 
ence to prove the mortgage. The oral 
testimony was rejected as unconvincing, 
The court also found that the appellants 
have not produced any document to prove 
that the appellants 1 and 3 were born in 
India or any certificate from any school 
which would prove that they studied in 
India. No documents were produced to 
show that the appellants were doing any 
work in the ferry ghat or living in India. 
P. W. 3 who was a school master did not 
produce any documentary evidence to 
prove that the appellants 1 and 3 studied 
in the school. No voters’ list or any 
ration records were produced to substan- 
tiate their plea that they were Indian 
citizens. On the evidence the courts 
below were fully justified in holding that 
the appellants have not established their 
case that they were Indian citizens. 


6. Mr. Sarjoo Prasad, the learned 
counsel appearing for the appellants, sub- 
mitted that the lower appellate court was 
in error in holding that the appellants 


had not filed any documents in the court: 


a 


‘ 


_jed by the 
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below and withheld documentary evid- 
ence, The learned counsel drew our 
attention to the fact that the document, 
the alleged mortgage deed was filed in 
court but submitted that through the 


imistake of the advocate, it was not mark- 


ed as an exhibit. It is admitted that the 
document was not mentioned by any of 
the witnesses and was not put in evid- 
ence, As the learned counsel submitted 
that this document would establish the 
appellants’ case we looked into it. The 
document is printed as Item No. 19. It 
is styled as a mortgage deed and is dated 
29th Sept. 1947. The executant is Md. 
Mobswar Ali Chaudhry who was examin- 
ed on behalf of the appellants in the trial 
court. The document states that it is a 
lease-deed and is executed by Md. Mo- 
baswar Ali Chaudhuri as he was in urgent 
need of money for Rs. 50. For this 
amount he leased 4 bighas of land and 
the condition was that the land should 
be released after two years without any 
payment or adjustment of the amount 
taken. Though this lease-deed is stated 
to be for two years it is not registered. 
There is no evidence to prove that Mo- 
baswar: Ali is the owner of the land. 
Mobaswar Ali was examined as P. W. i. 
He failed to produce any document to 
show that he owned any land in the vil- 
lage and his evidence was rightly reject- 
courts below. Even after 
taking into account the document on 
which the learned counsel placed consi- 
derable reliance, though not marked in 
the courts below, we see no material for 
coming to the conclusion that the appel- 
lants are citizens of India. 


7. There is thus no merit in this ap- 
peal and is dismissed. There will be no 
order as to costs. 


Appeal dismissed, 


AIR 1978 SUPREME COURT 1455 
(From: Allahabad) 
R. S. SARKARIA AND 
P. S. KAILASAM, JJ. 
Pappu alias Baijnath, Appellant v., 
State of U. P. Respondent. 


Criminal Appeal No. 218 of 1973, D/- 
21-7-1978. 


Penal Code (1860), S. 300 — Murder — 


Accused deliberately causing injury on 
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Pappu v. State of U. P. (Sarkaria J.) 


[Prs. 1-5] S.C. 1455 


the chest of the deceased — Injury suff- 
cient in the ordinary course of nature to 
cause death in the opinion of Doctor — 
Held, that the case did not come under 
any of the exceptions in S. 300 and the 
conviction under S., 302 was proper. 
(Para 5) 


Anno: AIR Comm. Penal Code (2nd 
Edn.), Ss. 299-300, N. 40. 


SARKARIA, J.:— The appellant 
Pappu alias Baijnath, Jagannath and 
others were tried by the Sessions Judge, 
Gorakhpur on various charges related to 
the murder of Markandey Dhar Dubey. 


2. The incident occurred in broad 
day-light when athletic sports were go-. 
ing on in the ground of Government 
Normal School, Gorakhpur. A large 
number of spectators and the District 
Inspector of Schools was also present. 
At about noon on 13-11-1968, the decea-~ 
sed Markandey Dubey was seen coming 
from the eastern side towards the race 
course, hotly chased by the. appellant 
and five others. The pursuers overtook 
the deceased. The appellant then stab- 
bed Markandey Dubey with a knife on 
the chest, as a result of which he drop- 
ped to the ground and- died there and 
then, 


3. The trial judge found that it was 
the appellant Pappu who had caused the 
fatal injury to the deceased with a knife 
and convicted and sentenced the appel- 
lant under S. 302, I. P. C. to imprison- 
ment for life. The co-accused Jagannath 
was also convicted and sentenced under 
S. 302 LP.C. read with 5. 149 LP.C, On 
appeal, the High Court maintained the 
conviction of these two persons holding 
that there was no doubt that this solitary, 
fatal injury to the deceased was inflict- 
ed by Pappu alias Baijnath, appellant. 


4. This Court granted Special ‘Leave 
to appeal under Art. 136 limited to the 
nature of offence and sentence only. 


5. We have heard the counsel on 
both sides. It is clear from the testi- 
mony of Dr. Brajendra Kumar who con- 
ducted the autopsy that there was a 
punctured wound 14” X} cavity deep, 
both edges sharp and curved, both ends 
tapering on the left side of the chest of 
the deceased. On opening of the body, 
the Doctor found that this wound was 
going deep into the heart cutting the 
auricle and root of the aorta. In the 
Doctor’s opinion, this injury was cer- 
tainly sufficient in the ordinary course 
of nature to cause death. The appel- 


1456 S.C. [Prs. 1-3] 


lant’s case does not fall under any. of 

the exceptions in S. 300 I. P. C. He 

deliberately caused an injury on-the most 

|vital part of the body, which was neces- 

sarily fatal. The appellant was, there- 

fore, rightly convicted under: S. 302 
PC: 


§. The appeal fails and is dismissed. 
i Appeal dismissed, 





AIR 1978 SUPREME COURT 1456 
(From: Calcutta)* 
N. L. UNTWALIA, JASWANT SINGH 
AND R. S. PATHAK, JJ. 


Bharat Coking Coal Ltd., Appellant v, 
The Raneegunge Coal Association Lid. 
and others, Respondents. 


Civil Appeal No. 884 of 1976, D/- 28-7- 
1978. 

Civil P. C. (5 of 1908), O. 40, R. 1 — 
Joint receivers — Suit for money — 
Order appointing receiver in respect of 
book-debts realised before suit which was 
neither subject-matter of suit nor any 
relief claimed in respect thereof — Vali- 

dity. 


The plaintiff Bank brought a suit 
against B and R in the Calcutta High 
Court claiming a money decree for the 
total amount due to it in the cash credit 
account and the loan accounts and for a 
declaration of a first charge in respect of 
present and future book debts, outstand- 
ing moneys and bills which inter alia had 
remained hypothecated as security. A 
prayer for appcintment of receiver was 
also made. The High Court accordingly 
appointed joint receivers in respect of 
all book debts including those already 
realised by B before the suit was filed. 


Held that in acting on the plaint as it 
stands and without specifically finding 
that the moneys representing the realised 
book-debts could legitimately be claimed 
‘by the plaintiff Bank, the High Court 
erred in making an order appointing 
Joint Receivers in respect of those 
moneys. Therefore, the order appointing 
joint receivers in so far as it relates to 
realised book debts is vitiated and has to 
be set aside. — (Paras 5, 6) 


Anno: AIR Com. C. P. C. (9th) 1976 
Edn., O. 40, R. 1, Notes 14-F and 47. 


“(Appeal No. 20 of 1976, D/- 6-7-1976 
(Cal)). as 
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Bharat Coking Coal v. R. C. Assoen, (Pathak J.) 


Mr. Lal Narayan Sinha, Sr. Advocate 
(Mr. M. L. Verma, Advocate with him), 
for Appellant; Mr. F. S. Nariman, Sr. 
Advocate (M/s. R. N. Banerjee and K. J. 
John, Advocates with him) (for No. 1) and. 
Mr. Y. S. Chitale, Sr. Advocate (M/s. G. S, 
Chatterjee and A. K. Ganguli, Advocates 
with him) (for No, 13), for Respondents. 


PATHAK, J.:— This appeal, by special 
leave, is directed against an order of a 
Division Bench of the Calcutta High 
Court substantially confirming an order 
of a learned single Judge of that Court 
On a receivership application in a pend- 
ing suit. 

2. The thirteenth respondent, the 
Punjab National Bank (hereinafter refer- 
red to as the ‘Bank’) instituted Suit No. 
521 of 1974 in the High Court of Calcutta 
against the appellant, Bharat Coking Coal 
Ltd., and the first respondent, the Ranee- 
gunge Coal Association Ltd., and others ` 
praying for a decree for Rs. 1,15,76,464.45 
and a declaration that (a) all stocks of 
coal, plant and machinery and (b) pre- 
sent and future book-debts, outstanding 
moneys, bills and documents belonging 
to the first respondent had remained 
hypothecated with the Bank as security 
by way of first charge for payment of the 
Bank’s claims, and that the charge in res- 
pect of (a) and, if the law so compelled, 
in respect of (b) also now stood shifted to 
the amount receivable by the first res- 
pondent from the Central Government 
through the Coal Mines Authority. It 
also prayed for the appointment of a 
Receiver. l 


3. The suit was brought on the allega- 
tions that the Raneegunge Coal Associa- 
tion enjoyed cash credit facilities with 
the Bank against hypothecation of its 
plant, machinery, spares and stores, 
stocks of coal, ete. Loans were also ex- 
tended by the Bank to the Raneegunge 
Coal Association under two separate loan 
accounts. The Bank claimed a decree for 
the total of the amount due to it in the 
cash credit account and the loan accounts. 
It was pleaded that under the Coking Coal 


Mines (Nationalisation) Act, 1972, when 


all stocks of coal, plant and machinery, 
ete. on which the Bank had the first 
charge, stood transferred to and vested 
in the Central Government free from all 
encumbrances, the Bank’s first charge 
shifted from that security to the amount 
payable by the Central Government to 
the Raneegunge Coal Association 
through the Coal Mines Authority. It 
was -also asserted that the other securi- 
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ties, including all. present and future 
” book-debts, belonging to the Raneegunge 
Coal Association were not transferred to 


a ` 


or vested in the Central Government, by 
reason of the Explanation to S. 3 (j) (xi) 
of that Act and, therefore, the said secu- 
rities remained subject to the first charze 
for payment of the amount due to the 
Bank. It was pleaded that in case those 
‘securities also were regarded as having 
vested in the Central Government free 
from all encumbrances, the said . charge 
must likewise be taken to have shifted 
to the amount payable by the Central 
Government to the Raneegunge Coal 
Association ‘through the Coal Mines 
Authority. 

4. It appears that during the pen- 
dency of the suit, a learned single Judge 
of the High Court made an order dated 
Dec. 8, 1975 restraining the bank and the 
Raneegunge Coal Association from with- 
drawing the compensation money pay- 
able to the latter, and appointing 
Joint Receivers to realise all unrealised 
book-debts of the Raneegunge Coal Asso- 
ciation as well as book-debts realised by 
the Bank during the period Oct. 17, 1971 
to March 31, 1973. On appeal by Bharat 
Coking Coal, a Division Bench made an 
order dated July 6, 1976 modifying the 
order of the learned single Judge. The 
Joint Receivers were appointed in respect 
of “all unrealised book-debts of the res- 
pondent No. 1. Raneegunge Coal Asso- 
ciation Ltd., as were outstanding an 
1-5-72 as also of such of those book-debis 
as have been realised by the appellant 
during the period 1-5-72 and 31-3-73. 
They are also appointed Receivers: to 


collect all book-debts outstanding. on 
1-5-72 and not yet realised. The - 
appellant will hand over to the Joint 


Receivers the amounts realised by 
them in respect of debts outstanding on 
1-5-72 during the period between 1-5-72 
and 31-3-73 less the sum of Rs. 10,12,768/~ 
deposited by them with Punjab National 
Bank under the order of the Suprema 
Court dated July 6, 1973. The Joint Re- 
ceivers are directed to deposit the moneys 
to be realised and collected by them in 


a special fixed deposit account renewable. 


from time to time with the Punjab Na- 
tional Bank, such money to be held by 
the Bank until further orders. The ap- 
pellant is directed to furnish particulars 
of realisation of the book-debts outstand- 
ing on 1-5-72 up to 31-3-73”. That order 
is now the subject of appeal before us. 
5. We have heard learned counsel for 
Bharat Coking Coal, the Raneegunge. Coal 
1978 S. C/92 X G—2 ' 
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Association’ and the Bank. The point 
which finds favour with us is that the 
High Court erred in appointing the Joint 
Receivers in respect of the book-debts 
already realised by Bharat Coking Coal 
before the suit was filed. ‘Those moneys 
were not made the subject of the suit 
and no relief has been claimed in the 
plaint in respect of them. A perusal of 
the plaint will show that the relief in ~ 
respect of the book-debts relates to un- : 
realised present and future book-debts. 
The question whether the realised book- 
debts could or could not be claimed by 
the Bank did not, it appears, engage the 
attention of the High Court when it 
made the impugned order. Whether the 
realised book-debts could be the subject 
of a claim by the Bank is a matter of 
debate and we should have expected the 
order of the High Court- to have contain- 
ed some justification for directing Bharat 
Coking Coal to pay over the moneys rea- 
lised by it to the Joint Receivers. Indeed, 
there has been a fair degree of conten- 
tious argument before us with reference | 
to the various provisions of the Coking 
Coal Mines (Emergency Provisions) Act, 
1971 and the Coking Coal Mines (Na- 
tionalisation) Act, 1972. We do not think 
it necessary or advisable to express our 
view on any of those questions at this 
stage. In acting on the plaint as it stands 
and without specifically finding that the 
moneys representing the realised book- 
debts could legitimately be claimed by 
the Bank, the High Court erred in 
making an order appointing Joint Recei- 
vers in respect of those moneys. We 
hold that the impugned order of the High 
Court is vitiated accordingly. 


6. The appeal is allowed and the order 
dated July 6, 1976 made by the High 
Court is. set aside in so far as it appoints ` 
Joint Receivers in respect of the moneys 
representing the realised book-debts. 
There is no order as to costs. 


Appeal allowed. 


AIR 1978 SUPREME COURT 1457 
V. R. KRISHNA IVER, D. A. DESAI, 
AND O. CHINNAPPA REDDY, JJ. 

P. N. Kaushal etc. ete., Petitioners v. 


Union of India and others etc., Respon- 
dents. 


Writ Petns. Nos. 4021-4022 etc. etc. of 
1978, D/- 16-8-1978. 


(A) Constitution of India, Art. 14 — 
Punjab Liquor Licence Rules (1956), 
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R. 37 (9) Note (as amended in Punjak in 
1978) — Prohibition on liquor sales on 
Tuesdays and Fridays in hotel, restau- 
rant or other institutions — Under Note 
to R. 37, this prohibition not applicable 
to like institutions run by Government— 
Prima facie this was discriminatory — 
Government undertook that Tuesday- 
Friday ban would be observed by State 
organ also —- Point not pressed in view 
` of this undertaking. (Paras 43, 44, 45) 


` Anno; AIR Comm. (2nd Edn.) Constn. 
Art, 14 N. 32. 


(B) Constitution of India, Arts. 14, 19 
— Test to determine constitutional vali- 
dity — Punjab Excise Act (1 of 1914), 
S. 59 (f) (v) — Punjab Liquor Licence 
Rules (1956), R. 37 (as amended in Pun- 
jab in 1978) —- Power under S. 59 (f) (v) 
if unguided and R. 37, if bad as arbi- 
trary — S. 59 (£) (v), if valid. 

Unchannelled and arbitrary discretion 
is patently violative of the requirements 
of reasonableness in Art, 19 and of equa- 

lity under Art. 14, Reasonableness and 
` arbitrariness are not abstractions and 
must be tested on the touchstone of 
principled pragmatism and living real- 
ism. AIR 1952 SC 196, Foll. Case law 
discussed, (Para 62) 


S. 59 (f) (v) of the Punjab Excise Act 
is perfectly valid. The regulation of the 
number of days and the duration of the 
hours when supply of alcohol by licen- 
sees shall be stopped is quite reasonable, 
whether it be two days in a week or 
even more. The exercise of the power 
to regulate, including to direct closure 
for some days every week, being reason- 
able and calculated to produce temper- 
ance and promote social welfare, cannot 
be invalidated on the imaginary possibi- 
lity of misuse. There is enough guide- 
line in the scheme and provisions of the 
Punjab Excise Act to govern the exer- 
cise of the power under Ss. 58 and 59. 
(Deletion of the ban on sales of liquor 
on the seventh of every month, not ap- 
proved. Rectification suggested). AIR 
1975 SC 360, Foli. Case law discussed. 

(Paras 68, 50, 51) 

Whether prohibition of the number of 
days and the number of hours, if it 
reaches a point of substantial destruction 
of the right to vend, will be valid 
(Quaere) (Para 68) 


Anno: AIR Comm. (2nd Edn.) Sonsin: 
Art. 14 N. 32, Art. 19 N. 82H. 
Cases Referred: Chronological Paras 


'AIR 1977 SC 1825: (1977) 2 SCR 828 56 


3 


A.L R. 

AIR 1976 -SC 490: (1976) 1 SCR 906: 

1976 Lab IC 395 38 
AIR 1975 SC 360: (1975) 2 SCR 861: 
1975 Tax LR 1285 63, 64 


AIR 1975 SC 1121: (1975) 3 SCR 254: 


1975 Tax LR 1569 39 
AIR 1972 SC 1816:1972 Tax LR 2298 

64 

AIR 1970 SC 1453 63 


AIR 1968 SC 1282: (1968) 3 SCR 251 60 
AIR 1967 SC 829: (1967) 1 SCR 1012 62 
AIR 1967 SC 1368: (1967) 3 SCR 50 42 
AIR 1961 SC 4: (1961) 1 SCR 341 690 
AIR 1954 SC 220 64 
AIR 1954 SC 224 63 
AIR 1954 SC 545: (1955) 1 SCR 448 60 
AIR 1954 SC 728: (1955) 1 SCR. 707 61 
ATR 1954 SC 747: (1955) 1 SCR 686 62 
AIR 1952 SC 196: 1952 SCR 597 62 
(1911) 147 Wisconsin Reports 327, Bor- 

ginis v. The Folk Co. 38 
(1890) 34 L Ed 620:137 US 86, Crowely 

v. Christensen . 37 


KRISHNA IYER, J..— What are we 
about? A raging rain of writ petitions 
by hundreds of merchants of intoxicants 
hit by a recently amended rule declar- 
ing a break of two ‘dry’ days in every 
‘wet’ week for licensed. liquor shops and 
other institutions of inebriation in the 
private sector, puts in issue the consti- 
tutionality of S., 59 (f) (v).and Rule 37 
of the Punjab Excise Act and Liquor 
Licence (Second Amendment) Rules, 
(hereinafter, for short, the Act and the 
Rules). The tragic irony of the legal 
plea is that Arts. 14 and 19 of the very 
Constitution, which, in Art, 47, makes it 
a fundamental obligation of the State 
to bring about prohibition of intoxicat- 
ing drinks, is pressed into service to 
thwart the State’s half-hearted prohibi- 
tionist gesture. Of course, it is on the 
cards that the end may be good but the 
means may be bad, constitutionally 
speaking. And there is a mystique about 
legalese beyond the layman’s ken. 


2. To set the record straight, we must 
state, right here, that no frontal attack 
is made on the power of the State to 
regulate any trade (even a trade where 
the turnover turns on tempting the cus- 
tomer to take reeling rolling trips into 
the realm of the jocose, belliocose, lach- 
rymose and comatose). Resort was made 
to a flanking strategy of anathematising 
the statutory regulatory power in S, 59 
(f) (v) and its offspring, the amended 
rule interdicting sales of tipsy ecstacy 
on Tuesdays and Fridays, as too naked, 
unguided and arcane and, resultantly, 
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` to compensate for 


‘rise higher 


too arbitrary ‘and unreasonable to ccm- 
port with Arts, 14 and 19. 


3. Our response at the first blush 


‘was this, Were such a plea valid, what 


a large communication gap exists be- 
ee lawyer's law and judicial justice 
on the one hand and life’s reality and 
sobriety on the other, unless there be 
something occultly unconstitutional in 
the impugned section and Rule below 
the visibility zone of men of ordinary 
comprehension! We here recall the prin- 
ciple declared before the American Bar 
Association by a distinguished Federal 
Judge — William Howard Taft — In 
1895: 


“If the law is but the essence of com- 
monsense, the protests of many average 
men may evidence a defect in a lezal 
conclusion though based on the nicest 
legal reasoning and profoundest learn- 
ing.” 

4. The Facts— The Punjab Excise 
Act, 1914, contemplates grant of licen- 
ces, inter alia, for trading in (Indian) 
foreign and country liquor. There are 
various conditions attached to the licen- 
ces which are of a regulatory and fiszal 
character, The petitioners are licenze- 
holders and have, on deposit of heavy 
licence fee, been permitted by the State 
to vend liquor. The conditions of the 
licences include. restrictions of varicus 
types, including obligation not to sell on 


certain days and during certain hours. 


Under the former R. 37 Tuesday up te 


- 2 p.m. was prohibited for sale; so aso 


the seventh day of the month, The 
licences were granted subject to rules 
framed under the Act and S. 59 is oae 
of the provisions empowering rule-maxk- 
ing. Rule 37 was amended by a notifica- 
tion whereby, in the place of Tuesdays 
up to 2 p.m. plus the 7th day of every 
month, Tuesdays and Fridays in every 
week were substituted, as days wh2n 
liquor vending was: prohibited. Under 
the modified rules a consequential redur- 
tion of the licence fee from Rs. 12,030 
to Rs. 10,000 was also made, probably 
the marginal Icss 
caused by the two-day closure, Aggrieyv- 
ed by this amendment the petitioners 
moved this Court challenging 
as well as the constitutionality of S. 39 
(f) (v) which is the source of power :o 
make Rule 37. If the section fails the 
rule must fall, since the stream cannot 
than the source. 
contentions based’ on Art. 19 (g) and G) 
and Art. 14 were urged and stay of ope- 
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ration of the new rule was granted by 
this Court. l 

5. We will presently examine the 


tenability of the argument and the alleg- 
ed vice of the provisions; and in doing 
so we adopt, as counsel desired, a policy 
of non-alignment on the morality of 
drinking since law and morals interact 
and yet are autonomous; but, equally 
clearly, we inform ourselves of the plu- 
ral ‘pathology’ implicit in untrammelled 
trading in alcohol. He who would be a 
sound lawyer, Andrea Alciati, that 16th 
century Italian humanist, jurist, long ago 


stressed, should not limit himself to the > 


letter of the text or the narrow study 
of law but should devote himself also 
to history, sociology, philology, politics, 
economics, noetics and other allied sci- | 
ences, if he is to be a jurist priest in 

the service of justice or legal engineer 
of social justice.* This is our perspective 
because, while the forensic problem is 
constitutional, the Constitution itself is 
a human document, The integral voga 
of law and life once underlined, 
stage is set to unfold the relevant facts 
and focus on the precise contentions. 
Several counsel have made separate 
submissions but the basic note is the 
same with minor variations in emphasis. 


6. Why drastically regulate the drink 
trade? — the Social rationale— on Bran- 
dies brief— Anywhere on our human 
planet the sober imperative of moderat- 
ing the consumption of inebriating me- 
thane substances and manacling liquor 
business towards that end, will meet 
with axiomatic acceptance. Medical, cri~ 
minological and sociological testimony 
on a cosmic scale bears out the tragic 
miscellany of traumatic consequences of 
shattered health and broken homes of 
crime escalation with alcohol as the 
hidden villain or aggressively promo- 
tional anti-hero, of psychic break-downs, 
insane cravings and efficiency impair- 
ment, of pathetic descent to doom sans 
sense, sans shame, sans everything, and 
host of other disasters individual, fami- 
lial, genetic and societal.** 


7. We need not have dilated further 
on the deleterious impost of unchecked 
alcohol intake on consumers and com- 
munities but Shri Mahajan advocated 
regulation as valid with the cute rider 
that even water intake, if immoderate, 


*Encyclopaedia of the Social ~ Sciences, 
Vol. I-I p. 618. 


**ibid p.. 619-27, 
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may., ‘affect health and so regúlation of 


liqtior trade may not be valid, if more 
drastic than for other edibles. The se- 


quitur he argued for was. that the two- 


day ban on liquor licensees was unrea- 
sonable under Art. +19 (g) read. with 
Art. 19 (6). He also branded the power 
to restrict the days and hours of sale of 
- liquor without specification of guide- 
_ lines as arbitrary and scouted the sub- 

‘mission of the Addl. Solicitor General 
. that the noxious nature“of alcohol and 
the notorious fall-out from gentle bib- 
bing at the “beginning on to deadly ad- 


diction at the end was inherent guideline 


constitu- 
equate 


“to salvage the provision from 
‘tional casualty. Innocently to 


`> “alcohol with aqua is an exercise in in- 


-“toxication and straining judicial credibi~ 
- lity to absurdity. We proceed. to explain 
- why alcohol business is dangerous and 
- its very injurious character and mischief 
policing of 
the trade by any welfare State, even 
absent Art. 47. 

8. The alcoholics will chime in with 
A. E. Houesman: 

“And malt does more than Milton can 
to justify God’s ways to man......... 
But the wisdom of the ages oozes 
through Thomas Becon who wrote: 
“For when the wine is in, the wit is 

out.” (1) 


9. Dr, Walter Reckless, a criminolog~ 
ist of international repute who had 
worked in India for years has.in “The 
Crime Problem” rightly stressed; (2) 


“Of all the problems in human society, 
there is probably none which is as close- 
ly related to criminal behaviour as is 
drunkenness, It is hard to say whether 


this close relationship is a chemical one, 
a psychological one, or. a situational one, 
Several different levels of relationship 
between ingestion of alcohol and beha- 
‘viour apparentiy exist. A recent state- 
ment by the National Council on Crime 
and Delinquency quite succinctly de- 
scribes the effect of alcohol on behavi- 
our: Alcohol acts as a depressant; it 
inhibits self-control before it curtails the 
ability to act; and an individual’s perso- 
` nality and related social and cultural 
factors assert- themselves during drun- 
ken behaviour......... Although its dan- 
gers are not commonly understood or 





1. Makers of Modern world by Louis 
Untermeyer p. 275. 


2. The Crime Problem (Fifth Edition) 


Walter C,- Reckless pp. 115, 116 & 117%. 
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accepted by the public, ethyl alcohol > 
can have perhaps the most serious con- - 
sequences of any mind-and-body-al- 
tering drug. It causes addiction in chro- 
nic alcoholics, who suffer consequences 
just as serious, if not more serious “than 
Opiate addicts. It is by far the most. dan- 


gerous and the most widely used of any 
drug.” (emphasis added). 


The I President’s Commission on Law ‘En- 
forcement and Administration of Justice 
made the following pertinent observas 
tions: 


“The figures show that crimes ‘of phy- 
sical violence are associated with in- 
toxicated persons......... Thus the closest 
relationship between . intoxication and 
criminal behavior (except for public 
intoxication) has been established for 
criminal categories involving assaultive 


behavior. This relationship is especially 


high for lower class Negroes and Whites. 
More shan likely, aggression in these 
groups is weakly controlled and the 
drinking of alcoholic beverages serves as 
a triggering mechanism for the external 
release of ‘aggression. There are certain 
types of key situations located in lower 
class life in which alcohol is a major 
factor in triggering assaultive behavior. 
A frequent locale is the lower class ta~ 
vern which is an important social insti~ 
tution for the class group, Assaultiva 
episodes are triggered during the drink- 
ing situation by quarrels that center 
around defaming personal honor, threats 
to masculinity, and questions about one’s 
birth legitimacy: Personal quarrels be- 
tween husband and wife, especially 
after the husband’s drinking, frequently 
result in assaulting episodes, in the 
lower-lower class family.” 


10. The steady flow of drunkenness 
cases through the hands of the police, 
into our lower courts, and into our jails 
and workhouses has been labelled thse 
“revolving” door, because a very large 
part of this flow of cases consists of 
chronic drinkers who go through the 
door and out, time after time. On one 
occasion when the author was visiting 
a Saturday morning session of a mis- 
demeanor court, there was a case of an . 
old “bum” who had been in the local 
workhouse 285 times previously.” 

11. An Indian author, Dr, 
dealing with society and the 
has this to say;(3) 


3. Society and the Criminal by M, h 
Sethna 3rd Edn. p i664 - | 


Sethna 
criminal, 
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- point, certainly 


“Many crimes are caused - under the 
influence of alcohol or drugs. The use 
of alcohol, in course of: time, causes a 
great and -irresistible craving for it. To 
retain the so-called ‘satisfaction’, deriv- 
ed from the use of alcohol or drugs, the 


drunkard or the drug-addict has got to 


go on increasing the quantities from time 
to. time; such a state of affairs may lead 
him even to commit thefts or frauds to 
get the same otherwise. If he gets drunk 
so heavily that he cannot understand 
the consequences of his acts he is quite 
likely to do some harmful act — even 


‘an act of homicide, Very often, crimes 


of violence have been committed in a 
state of intoxication, Dr. Hearly is - of 
the opinion that complete elimination of 
alcohol and harmful drug habits would 
cause a reduction in crime by at least 
20 per cent; not only that, but there 
would also be cumulative effect on the 
generations to come, by diminishing 
poverty, improving home conditions and 
habits of living and environment, and 


. perhaps even an improvement in here- 


dity itself, 


Abstinence campaigns carried out »Įef- 
ficiently and in the proper manner 
show how crime -drops, Dr. Hearly cices 
Baer, who says that Father Mathew’s 
abstinence compaigns in Ireland, during 
1837-1842, reduced the use of spirits 50 
per cent, and the crimes dropped from 
64,520 to 47,027. According to Envange- 
line Booth, the Commander of the Sal- 
vation Army, “In New York before pro- 


hibition, the Salvation Army would col- ` 


lect from 1,200 to 1,300 drunkards in a 
single night and seek to reclaim them. 
Prohibition immediately reduced the 


gathering to 400 and the proportion of 
actual drunkards from 95 per cent to 
less than 20 per cent”. And “a. decrease 
of two thirds in the number of derelicts, 
coupled with a decrease in the number 
of drunkards almost to the vanishing 
lightened crime and 
charity bills... It gave many of the erst- 
while drunkards new hope and a new 
start”, So says E. E. Covert, in an inm- 
teresting article on prohibition.” 


12. The ubiquity of alcohol in the 


United States has led to nation wide 
sample studies and they make startling 
disclosures from a criminological angle. 
For instance, in Washington, D. C. 76.5% 
of all arrests.in 1965 were for drunken- 
ness, disorderly conduct and vagrancy, 
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while’ 76.7% of the total arrests:.-in 
Atlanta were for these reasons.(4) ` 
13. Of the 8 million arrests in 1970 
almost one-third of these were alcohol- 
related. Alcohol is said to affect the 
lives of 9 million persons and to cost $10 
billion in lost work:time”and an addi- 
tional $ 5 billion in health and welfare 
costs.” (5) 


14. Richard D. Knudten stated “Al« 
though more than 35% of all annual ar- 
rests in the United States are for drun- 
kenness, additional persons committing 
more serious crimes while intoxicated 
are included within the other crime cate- 
gories like drunken driving, assault, rape ` 
and murder. (6) 


15. President Brezhnev bewailed the.” 
social maladies of increasing alcoholism. 
Nikita Kruschev was unsparing: 

“Drunks should be ‘kicked out of the 
party’ not moved from one responsible. 
post to another.” (7) 


16. Abraham Lincoln, with conviction 
and felicity said that the use of alco- 
hol beverages had many defenders but 
no defence and intoned: 


“Whereas the use of intoxicating li~ 
quor as a beverage is productive of 
pauperism, degradation and crime, and 
believing it is our duty to discourage 
that which produces more evil than good, 
we, therefore, pledge ourselves to ab- 
stain from the use of intoxicating liquor 
as a beverage.” (8) i 


17. In his famous Washington’s birth- 
day address said: 

“Whether or not the world would be 
vastly benefited by a total and final 
banishment from it of all intoxicating 
drinks seems to me not now an open 
question. Three-fourths of mankind con- 
fess the affirmative with their lips, and 
I believe all the rest acknowledge it in 
their hearts.” (9) 

18. Jack Hobbs, the aren 
held; - : 

“The greatest enemy to success on- 
the cricket field is the drinking habit.” 


cricketer, 





4. Society, Crime and Criminal Careers 
by Don C. Gibbons p. 427-428. 

5. Current perspectives on Criminal 
Behaviour edited by Abraham S. Blum- 
berg P. 23. ` 

6. Crime in a complex Society by Richard 
D. Knudten P, 138. 

7. Report of the study Team on Prohibi- 
tion Vol. L. P. 344, ` 

8. Ibid, p. 345. 


8 Ibid, p. 345. 
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19. And Don Bradman than whom 


few batsmen better wielded the willow, . 


encored and said: 
“Leave drink alone. Abstinence is the 
thing that is what. made me.’’(10) 


20. Sir Andrew Clark, in Lachrymal 
language spun the lesson from hospital 
beds: 

“As I looked at the hospital wards to- 
day and saw that seven out of ten 
owed their diseases to alcohol, I could 
but lament that the teaching about this 
question was not more direct, more de~ 
cisive, more home-thrusting than ever it 
had been.” (11) 


21. George Bernard Shaw, a provoca~ 
tive teetotaller, used tart words of trite 
wisdom : 

“If a natural choice between drunken- 
ness and sobriety were possible, I would 
leave the people free to choose. But 
then I see an enormous capitalistic orga- 
nisation pushing drink under  people’s 
noses of every corner and pocketing the 
price while leaving me and others to 
pay the colossal damages, then I am pre~- 
pared to smash that organisation and 
make it as easy for a poor man tostay 
sober, if he wants to, as it is for his 
dog. 

Alcohol robs you of that last inch of 
_ efficiency that makes the difference þe- 
tween first-rate and second-rate. 


I don’t drink beer — first, because I 
don’t like it; and second, because my 
profession is one that obliges me to 
keep in critical training, and beer is 
fatal both to training and to criticism. 


Only teetotallers can produce the best 
and sanest of which they are capable. 

Drinking is the chloroform that en- 
ables the poor to endure the painful 
operation of living. 

It is in the last degree 
that a. man cannot provide 


disgraceful 
his own 


genuine courage and high spirits with- 
out drink. 
I should be utterly ashamed if my 


soul had shrivelled up to such an extent 
that I had to go out and drink a 
whisky. (12) 

. 22. The constitutional test of reason- 
ableness, built into Art. 19 and of arbi- 
trariness implicit in Art. 14. has a rela- 
tivist touch. We have to view the im- 





16. Report of the Study Team on pro- 
hibition Vo. I. P. 347. 

1}. Ibid, P. 347. 

12. Report of the study Team on Prohi- 
bition Vol. 1 p. 346. 
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pact of alcohol and temperance on a 
given society; and for us, the degree of 
constitutional restriction and the strat- 
egy of meaningful enforcement will 
naturally depend on the Third World 
setting, the ethos of our people, the 
economic compulsions of today and of 
human tomorrow. Societal realities shape 
social justice. While the universal evil 
in alcohol has been indicated the parti- 
cularly pernicious consequence of the 
drink evil in India may be useful to re- 
member while scanning the rationale of 
an Indian temperance measure, Nearly 
four decades ago, Gandhiji, articulating 
the inarticulate millions’ well being 
wrote: 


“The most that tea and coffee can do 
is to cause a little extra expense, but 
one of the most greatly felt evils of the 
British Rule is the importation of alco- 
hol,..... that enemy of mankind, that 
curse of civilisation—in some form or 
another. The measure of the evil wrought 
by this borrowed habit will be proper- 
ly gauged by the reader when he is told 
that the enemy has spread throughout 
the length and breadth of India, in 
spite of the religious prohibition for even 
the touch of a bottle containing alcohol 
pollutes the Mohamedan, according to 
his religion, and the religion of the 
Hindu strictly prohibits the use of alco- 
hol in any form whatever, and yet 
alas, the Government, it seems, instead 
of stopping, aiding and abetting the 
spread of alcohol. The poor there, as 
everywhere, are the greatest sufferers, 
It is they who spend what little they 
earn in buying alcohol instead of buy- 
ing good food and other necessaries, It 
is that wretched poor man who has to 
starve his family, who has to break the 
sacred trust of looking after his child-- 
ren, if any, in order to drink himself 
into misery and premature death. Here 
be it said to the credit of Mr, Caine, the 
ex-Member for Barrow, that, he un- 
daunted, is still carrying on his admi- 
rable crusade against the spread of the 
evil, but what can the energy of one 
man, however powerful, do against the 
inaction of an apathetic and dormant 
Government.” (14) 


23. Parenthetically speaking, many 
of these thoughts may well be regarded 
by Gandhians as an indictment of gov~ 


ernmental policy even- today, 


13. The Collected Works of Mahatma 


Gandhi pp. 29-30, 


1978 


` 24 The thrust of drink contro] has 
to be studied in a Third World country, 
developing its human resources and the 
haven it offers to the poor, especially 
their dependants, Gandhiji again: 


“For me the drink question is one of 
dealing with a growing social evil 
against which the State is bound to pro~ 
vide. whilst it has got the opportunity. 
The aim.is patent. 
the labouring population and the Heri- 
jans from the cursé, It is a gigartie 


problem, and the best resources of all 
social workers, especially women, will 
be taxed to the utmost before the dr:nk 
habit goes. The prohibition I have ad- 
umbrated is but the beginning (undoudt- 


edly indispensable) of the reform, We. 


cannot reach the drinker so long as he 
has the drink shop near mis door te 
tempt him.” (14) 


25. Says Dr. Sethna in his book al- 
ready referred to: 

“And in India, with the introducżion 
of prohibition we find a good decline in 
crime. There are, however, some pèr- 
sons who cannot do without liquor. 
Such persons even to the extent of mak- 
ing illicit liquor and do not mind drink- 
ing harmful rums and spirits. The re- 
sult is starvation of children at home, 
assaults and quarrels between husband 
and wife, between father and child, de- 
sertion, and other evils resulting from 
the abuse of alcohol. 


The introduction of prohibition in 
India actually caused a considerable fall 
in the number of crimes caused by im- 
toxication. Before prohibition one often 
had to witness the Miserable spectacle 
of poor and ignorant persons-millhands, 


labourers, and even the unemployed with 


starving families at home — frequent~ 
ing the pithas (liquor and  adulteratad 
toddy shops) drinking, burning and harm~- 
' ful spirits, and adulterated toddy, which 
really had no vitamin B value; these 
persons spent the little they earned 
after a hard day's toil, or what little 
that had remained with them or what 
they had obtained by some theft, trick, 
fraud or a borrowing they spent away 
all that, and then, at home, left wife 
and children starving and without pra- 


14. The Collected Works of Mahatma 
Gandhi, Vol. 66 p, 47. 
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per clothes, ‘education, ‘and other ele 
mentary necessaries of life.(15) (empha- 


‘sis added). 


26. The labour Welfare Department 
of the State Governments and of the 
Municipalities are rendering valuable 
service, through their labour welfare of- 
ficers who work at the centres ‘assigned 
to them, impressing upon the people 
how the use of alcohol is ruinous and 
instructing them also how to live hygi- 
enically; there are lectures on the evils 


‘of drug and drink habits. . 


27. Partial prohibition of hot country 
liquors was introduced by the Congress 
Ministers in Bombay, Bihar, Madras {in 
Salem, Chittor, Cuddapah and North 
Arcot Districts) when they first came 
into power. In C. P. and Berar, prohibi- 
tion covered approximately one-fourth 
of the area and population of the State. 
In Assam, prohibition is directed main- 
ly against opium. In Deccan Hyderabad 
on 3rd Jan., 1943, a Firman was issued 
by his Exalted Highness the Nizam, .sup- 
porting the temperance ‘movement. 
Jammu and Kashmir came also on 
the move towards prohibition, Since 
1949 State Governments determined the 
policy of introduction of total prohibi- 
tion. 

28. On April 10, 1948, the Central 
Advisory Council for Railways, under 
the Chairmanship of the Hon'ble Dr. 
John Matthai, agreed to the proposal to 
ban the serving of liquor in refresh- 
ment rooms at railway eae and din- 
ing cars. 


29. In Madras, prohibition was in- 
augurated on 2nd Oct, 1948, by the Pre- 
mier, the Hon’ble Mr. 0. P. Ramaswami 
ahaa who pronounced it a red letter 

ay. 

30. In 1949, West Punjab took steps 
for the establishment of prohibition. In 
1949, nearly half the area of the Cen- 
tral Provinces and Berar got dry, and 
it was proposed to enforce. prohibition 


31. In Bombay the Prohibition Bill 
was passed and became Act in 1949, 
and Bombay got dry by April 1950. 


32. The number of offences under 
the Abkari Act is notoriously high. It 
shows the craving of some persons for 
liquor in spite of all good efforts of le- 
remedy lies in 


15. Society and the Criminal by M. J. 
Sethna 3rd Edn.. pp. 165, 166 & 168- 
169, oi 


— 
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through 
state), 


making prohibition successful 
education (even at the school 
suggestion, re-education. 


33. The Tek Chand Committee(16) sur- 
veyed the civilizations from Babylon 
through. China, Greece, Rome and_- India. 
X-rayed the religions of the world and 
the dharmasastras and -concluded from 
this conspectus that alchoholism was 
public enemy. Between innocent first 
sour sip and nocent neverstop alcohol- 
ism only time is the thin partition and, 
inevitability the sure nexus, refined 
arguments to the contrary notwithstand- 
Ang. 

34. In India, some genteel  socialities 
have argued for the diplomatic pay-off 
. from drinks and Nehru has negatived 
it: 

“Not only does the health of a nation 
suffer from this (alcoholism), but there 
is a tendency to increase conflicts both 
in the national and the international 
sphere. 

I must say that I do not agree with 
the statement that is sometimes made— 
even by our ambassadors — that drinks 
attract people to parties and if there 
are no drinks served people will not 
come. I have quite frankly told them 
that if people are only attracted by 
drinks, you had better keep away such 
people from our missions, I do not be- 
lieve in this kind of diplomacy which 
depends on_ drinking and, if we 
have to indulge in that kind of diplo- 
macy, others have had more training iD 
it and are likely to win.’’(17) 

35. Of course, the struggle for Swaraj 
went beyond political liberation and 
demanded social transformation. Redemp- 
tion from drink evil was woven into 
this militant movement and Gandhiji 
was the expression of this mission, 


“I hold dring to be more damnable 
. than thieving and perhaps even prosti- 
tution. Is it not often the parent to 
both? I ask you to join the country in 
sweeping out of existence the drink re- 
venue and abolishing the liquor shops. 


~ Let me, therefore, re-declare my 
faith in undiluted prohibition before ] 
land myself in deeper water, If I was 


appointed dictator for one hour for all 
India, the first thing I would do would 
be to close without compensation all 





16. Report of the Study Team on Pro- 
hibition 2, Ibid P. 345 (Vol. I). 

17. Report of the Study Team on 
Prohibition Vol, 1 P. 345. 
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the liquor shops, destroy all the toddy 
palms such as I know them in Gujarat, 
compel factory owners to produce hu- 
mane conditions for their workmen and 
open refreshment and recreation rooms 
where these workmen would get ‘innoc~ 
ent drinks and equally innocent amuse- 
ments. I would close down the facto 
ries if the owners pleaded for. want of 
funds.” (18) 


36. It has been a plank in the nas 
tional programme since 1920. It is com- 
ing, therefore, in due fulfilment of the 
national will definitely expressed nearly 
twenty years ago.(19) 


37. Sociological Journey to interpre- 
tive Destination — This long excursion 
may justly be brought to a close by an 
oft repeated but constitutionally rele- 
vant quotation from Field, J. irresist- 
ibly attractive for fine-spun feeling and 
equisite expression. 


“There is in this position an assump-~ 
tion of a fact which does not exist, that 
when the liquors are taken in excess the 
injuries are confined to the party of- 
fending. The injury, if it is true, first 
falls upon: him in his health, which the 
habit undermines; in his morals, which 
it weakens; and in the  self-abasement ` 
which it creates, But as it leads to 
neglect of business and waste of pro- 
perty and general demoralisation,: it af- 
fects those who are immediately con- 
nected with those dependant upon him. 
By the general concurrence of opin- 
ion of every civilised and Chris- 
tian community, there are few sources 
of crime and misery to society equal to 
the dram-shop, where intoxicating li- 
quors, in smail quantities, to be drunk 
at the time, are sold indiscriminately to 
all parties applying. The statistics of 
every State show a greater amount of 
crime and misery attributable to the 
use of ardent spirits obtained at those 
retail liquor saloons than to any other 
source, The sale of such liquors in 
this way has, therefore, been, at all 
times, by the courts of every State, con- 
sidered as the proper subject of legisla- 
tive regulation. Not only may a licence 
be exacted from the keeper of the saloon 
before a glass of his liquors can be 
thus disposed of, but restrictions may 
be imposed as to the class of persons to 
whom they may be sold, and the hours 


18. Ibid, P. 344. 
19. Collected works of Mahatma Gandhi - 
Vol. 69 P. 83, 
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of the day, and the days of the week, 


on which the saloons may be oper.ed. 
Their sale in that form may be akto- 
lutely prohibited. 
public expediency and public moral ty, 
and not of federal law. The poe 
power of the State fully competent to 
regulate the business to mitigate ita 
evils or -to suppress it entirely, there is 
no inherent right in a citizen to t-rus 
sell intoxicating liquors by retail 1 1s 
not a privilege of a citizen of the State 
or of a citizen of the United States, As 
it is a business attended with danger to 
the community, it may as already said, 
be entirely prohibited, or be permitted 
under such conditions as will limit to 
the utmost its evils. The manner end 
extent of regulation rest in the discre~ 
tion of the governing authority. Taat 
authority may vest in such officers as 
it may deem proper and power of pass~ 
ing upon applications for permission 10 
carry it on, and to issue licenses or 
that purpose. It is a matter of legisia~ 
tive will only.” (20) 


38. The panorama of views, insights 
and analyses we have tediously proje:- 
ed serves the socio-legal essay on ad_u~ 
dicating the reasonableness and ari“ 
trariness of the impugned shut dovwm 
order on Tuesdays and Fridays. What- 
ever our personal views and reserves 
tions on the philosophy, the politics, tre 
economics and the pragmatics of prohi- 
bition, we are called upon to pass ñ 
the vires of the amended order. “Ve, 
the people of India’, have enacted Arii- 
cle 47 and ‘we, the Justices of India’ cazi- 
not ‘lure it back to cancel half a line’ f 
‘wash out a word of it’, especially when 
progressive implementation of the policy 
of prohibition is, by - Arts. 38 and 47 
made fundamental to the country’s gor~ 
ernance. The Constitution is the pro 
perty of the people and the courts know- 
how is to apply the Constitution, not to 
assess it. In the process of interpreta- 
tion, Part IV of the Constitution mus? 
enter the soul of Part III and the laws 
as held by the Court in State of Kerak 
v. N. M. Thomas, (1976) 1 SCR 906: 
(AIR 1976 SC 490) and earlier. The dyna~ 
mics of statutory construction, in a coun 
try like ours, where the pre-Independ~ 
ence Legislative package has to bs 
adapted to the vital spirit of the Con- 
stitution, may demand that new win 
be poured into old bottles, languag} 





20. Crowely v. 
Law Edn. 620, 623. 
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It is a question of. 


Christensen, (1890) 3¢- 


S. C. 1465 


permitting. We propound no novel pro~ 
position and recall the opinion of Chief 
Justice Winslow of Wisconsin upholding 
as constitutional Workmen’s Compensa” 
tion Act of which he said: 

‘when an eighteenth century constitu- 
tion forms the charter of liberty of a 
twentieth century government, must its 
general provisions be construed and in- 
terpreted by an eighteenth century 
mind surrounded by eighteenth century 
conditions and ideals? Clearly not. This 
were a command of half the race in its 
progress, to stretch the state upon a 
veritable bed of procrustes. Where theré 
is no express command or prohibition, 
but only general language of policy te 
be considered, the conditions . prevailing 
at the time of its adoption must have 
their due weight but the changed so- 
cial, economic and governmental con- 


ditions of the time, as well as 
the problems which the changes ` 
have produced, must also ~ logically 


enter into the consideration and be- 
come influential factors in the settle- 
ment of problems of construction and 
interpretation.” (21) 

39. In short, while the imperial mas- 
ters were concerned about the revenues 
they could make from the liquor trade 


‘they were not indifferent to the social 


control of this business which, if left 
unbridled, was fraught with danger te 
health, morals, public order and the 
flow of life without stress or distress. 
Indeed, even collection of revenue was 
intertwined with orderly- milieu; and 
these twin objects are reflected in the 
scheme and provisions of the Act. In- 
deed, the history of excise legislation in 
this country has. received judicial atten- 
tion earlier and the whole position hag 
been neatly summarised by Chandra- 
chud J., (as he then was) if we may 
say so with great respect, and a scissor- 
and-paste operation is enough for our 
purpose : . 


“Liquor licensing has a long history. 
Prior to the passing of the Indian Con- 
stitution the licensees mostly restricted 
their challenge to the demand of the 
Government as being in excess of . the 
condition of the licence or on tha 


21, Borgnis v, The Falk Co. 147 Wis: 
consin Reports P. 327 at 348 el Seq. 
(1911). That this doctrine is to be 
deemed to apply only to “due pro- 
cess” and “police power” determina- 
tions, see especially concurring opin- 
ions of Marshall, J. and Barness, J. 
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ground that the rules in pursuance of 
which such conditions were framed 
were themselves beyond the rule-mak~ 
ing power of the authority concerned. 
The provisions of the Punjab Excise 
Act, 1914, like the provisions of similar 
Acts in force in other States, reflect the 
nature and the width of the power in 
the matter of liquor licensing,. We will 
notice first the relevant provisions of 
Act: under consideration, 


Section 5 of the Act empowers the 
State Government to regulate the maxi- 
mum or minimum quantity of any in- 
toxicant ‘which may be sold by retail or 
wholesale. Section 8 (a) vests the gen- 
eral superintendence and administration 
of all matters relating to excise in the 
Financial Commissioner, subject to the 
control of the State Government. Sec- 
tion 16 provides that no intoxicant shall 
be imported, exported or transported 
except after payment of the necessary 
duty or execution of a bond for such pay- 
ment and in compliance with such con- 
ditions as the State Government may 
impose. S. 17 confers upon the State 
Government the power to prohibit the 
import or export of any intoxicant into 
or from Punjab or any part thereof -and 
to prohibit the transport of any intoxi- 
cant. By S. 20 (1) no intoxicant can be 
manufactured or collected, no hemp 
plant can be cultivated, no tari produc- 
ing tree can be tapped, no tari can be 
drawn from any tree and no person can 
possess any material or apparatus for 
manufacturing an intoxicant other than 
tari except under the authority and 
subject to the terms and conditions of 
a licence granted by the Collector, By 
sub-sec. (2) of S. 20 no distillery or 
brewery can be constructed or worked 
except under the authority and subject 
to the terms and conditions of a licence 
= granted by the Financial Commissioner. 
Section 24 provides that no person shall 
have in his possession any intoxicant in 
excess of such quantity as the State 
Government declares to be the limit of 
retail sale, except under the authority 
and‘ in accordance with the terms anc 
conditions of a licence or permit. Sub- 
sec, (4) of S. 24 empowers the State 
Government to prohibit the possession o? 
any intoxicant or restrict its possession 
by imposing such conditions as it may 
prescribe, Section 26 prohibits the sal? 
‘of liquor except under the authority 
and subject to the terms and conditions 


of a licence granted in that behalf, 


A. ĮI. R. 
Section 27 of the Act empowers the 
State Government to “lease” on such 


conditions and for such period as it may 
deem fit or retail, any country liquor or 
intoxicating drug within any specified 
local area. On such lease being grant- 
ed the Collector, under sub-sec, (2), has 
to grant to the lessee a licence in the 
form of his lease, 


Section 34 (1) of the Act provides that 
every licence, permit or pass under the 
Act shall be granted (a) on payment of 
such fees, if any, (b) subject to such re~ 
strictions and on such conditions, (c) in 
such form and containing such parti- 
culars,.and (d) for such period as the 
Financial Commissioner may direct. By 
S. 35 (2), before any licence is granted 
for the retail sale of liquor for con- 
sumption on any premises the Collec 
tar has to ascertain local public opinion 
in regard to the licensing of such pre~- 
mises. Section 36 confers power on the 


authority granting any licence to cancel . 


or suspend it if, inter alia, any duty or 
fee payable thereon has not been duly 
paid. 


Section 56 of the Act empowers the 
State Government to exempt any into- 
xicant from the provisions of the Act, 
By S. 58 the State Government may 
make rules for the purpose of carrying 
out the provisions of this Act. Sec. 59 
empowers the Financial Commissioner 
by Cl. (a) to regulate the manufacture, 
supply, storage or sale of any intoxicant. 

XX XX XX 

The Prohibition and Excise Laws in 
force in other States contain provisions 
substantially similar to those contained 
in the Punjab Excise Act. Several Acts 
passed by State Legislatures contain 
provisions rendering it unlawful to 
manufacture, export, import, transport or 
sell intoxicating liquor except in ac 
cordance with a licence, permit or pass. 
granted in that ‘behalf. The Bombay 
‘Abkari Act 1878; the Bombay Prohibi- 
tion Act, 1949, the Bengal Excise Acts of 
1878 and 1909; the Madras Abkari Act 
1886; the Laws and Rules contained in 
the Excise Manual United Province, the 
Hastern Bengal and Assam Excise Act, 
1910; the Bihar and Orissa Excise Act 
1915; the Cochin Abkari’ Act as amend 
ed by the Kerala Abkari Laws Act 1964; 
the Madhya Pradesh Excise Act 1915, 
are instances of State legislation by 


which extensive powers are conferred 


-and resorts being run by the 


~_~ 
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on the State Government in the matter 
of liquor licensing. (22) 

40. In this background, let us read 
S. 59 (f) (v) and R. 37 before and after 
the impugned amendment ; 


"59 (f) (v). the fixing of the days and 
hours during which any licensed premi- 
ses may or may not be kept open, and 
the closure of such premises on’ speci 
occasions; 


Rule 37 (9), Conditions dealing with 
licenced hours.— Every licensee for the 
sale of liquor shall keep his shop clos- 


ed on the seventh day of every month, ' 


on all Tuesday up to 2 p.m, on Republic 
day (26th January), on Independence 
day (15th Aug), on Mahatma Gandhi's 
birth day (2nd October) and on such 
days not exceeding three in a year as 


“may be declared by the Goverriment in 


this behalf. He shall observe the fol- 
lowing working hours, hereinafter called 
the licensed hours, and shall not, with- 
out the sanction of the Excise .Commis- 
sioner, Punjab or other competent autho- 
rity, keep his shop open outside these 
hours. The licensed hours shall be as 
follows: i 
- XX XX KX 
After amendment 


37 (9). Conditions dealing with licens- 
ed hours.—‘ Every licensee for the sale 
of liquor shall keep his shop closed on 
every Tuesday and Friday, on Republic 
Day (26th January), on Independence 
day (15th August), on Mahatma Gan- 
dhi’s birthday (2nd October) and on 
such days not exceeding three in a year 
as may be declared by the Government 
in this behalf. He shall observe the fol- 
lowing working hours, hereinafter call- 
ed the licensed hours, and shall not, 
without the sanction of the Excise Com- 
missioner, Punjab or other competent 
authority, keep his shop open outside 
these hours. The licensed hours shall 
be as follows: = 

XX XX XX 

Note; The condition regarding closure 
of liquor shops on every Tuesday and 
Friday shall not be applicable in the 
case of licenses of tourist bungalows 
Tourism 
Department of the State Government. - 

41. Before formulating the conten- 
tions pressed before us by Shri A. K. 


22. Har Shankar v. Dy Excise and Taxa- 
tion. Commr.; (1975) 3 SCR 254 at 
pp. 266-267 : (AIR 1975 SC 1121 al 

` pp. 1128) 
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Sen, Shri Mahajan and Shri Sharma, we 
may mention that Shri Seth, one of the 
Advocates who argued innovatively, did 
contend that the Act was -beyond the 
legislative competence of the State and 
if that tall contention met with our ap- 
proval there was nothing more to be 
done. To substantiate this daring sub- 
mission the learned counsel referred us 
to the entries in the Seventh Schedule 
to the Constitution. All that we need 
say is that the argument is too abstruse. 
for us to deal with intelligibly, To. 
mention the plea is necessary but to 
chase it further is supererogatory 


42. The main contention.— The pri- 
mary submission proceeded on the as- 
sumption that a citizen had a funda- 
mental right to carry on trade or busi- 
ness in intoxicants. The learned Addl, 
Solicitor General urged that no such 
fundamental right could be claimed, hav- 
ing regard to noxious substances 
consequences involved and further con- 
tended that, notwithstanding the obser- 
vations of Subba Rao, C. J, in Krishna 
Kumar Narula ete. v, The State of 
Jammu & Kashmir, (1967) 3 SCR 50: 
(AIR 1967 SC 1368) the preponderant 
view of this court, precedent and sub- 
sequent to the ‘amber’ observations in 
the aforesaid decision, has been that no 
fundamental right can be claimed by 4 
citizen in seriously obnoxious trades, of- 
fensive businesses or outraging occupa- 
tions like trade in dangerous commodi- 
ties, trafficking in human flesh, horrify- 
ing exploitation or ruinous gambling. 
Even so, since the question of the fun- 
damentality of such right is before this 
court in other batches of writ petitions 
which are not before us, we have cho- 
sen to proceed on the footing, arguendo, . 
that there is a fundamental right in li- 
quor trade for the petitioners, Not that 
we agree nor that Shree Sorabjee con-- 
cedes that there is such a right but that, 
for the sake of narrowing the scope of 
the colossal number of writ petitions 
now before us, this question may well 
be skirted. The Bench and the Bar. 
have, therefore, focussed attention on 
the vires of the provision from the 
stand-point. of valid power of regulation 
of the liquor trade vis-a-vis unreason- 
ableness, arbitrariness and vacuum of 
any indicium for just exercise. Essential- 
ly, the point pressed was that S. 59 (£) 
(v) vested an unguided, uncanalised, 
vague and vagarious power.in the Fi- 
nancial Commissioner to fix any days or 
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number of days and any hours or num- 
ber of- hours as his fancy or humour 
suggested. There-`wère no guidelines, no 
indicators, no controlling points whereby 
the widely-worded power of the Excise 
Commissioner (on whom Government 
has vested the power pursuant to Sec- 
tion 9) should be geared to a definite 
goal embanked by some clear-cut policy 
and made accountable to some relevant 
principle. Such a plenary power carried 
‘the pernicious potential for tyrannical 
.exercise in its womb and would be still- 
‘born, judged by our constitutional 


-= values. If the power is capable of fan- 


tastic playfulness or fanciful misuse, it 
is unreasonable, being absolute, tested 
by the canons of the rule of law. And 
if, arguendo, it is so unreasonably wide 
as to imperil the enjoyment of a fun- 
damental right it is violative of Art. 19 
(1) (g) and is not saved by Art, 19 (6). 
, Another facet of the same submission 
is that if the provision is an arbitrary 


‘armour, the power-wielder can act nepo-. 


tistically, pick and choose discrimina- 
torily or gambol goodily. Where a law 
permits discrimination, huff and humour, 
.the guarantee of equality becomes pho- 
ney, flimsy or illusory. Art, 14 is out- 
raged by such a provision and is liable 
to be quashed for that reason. 


43. An important undertaking by the 
State-— We must here record an under- 
taking by the Punjab Government and 
eliminate a possible confusion. The am- 
ended rule partially prohibits liquor 
sales in the sense that on Tuesdays anc 
Fridays no hotel,- restaurant or other 
institution covered by it shall trade in 
liquor. But this prohibition is made non- 
applicable to like institutions run bFf 
the Government or its agencies. We 
|prima facie, -felt that this was discrimi- 
natory on its face. Further, Art. 4” 
charges the State with promotion ot 
prohibition. as a fundamental policy and 
it is indefensible for Government to en- 
force prohibitionist restraints on others 
and. itself. practice the opposite. and be 
tray the constitutional mandate. It sug 


>, gests dubious dealing by State power. 


- Such hollow homage to Art, 47 and the 
Father of the nation ‘gives diminishing 
credibility mileage in a democratic ptm 
lity. The learned Additional Solicitcr 
General, without going into the correct~ 
ness of propriety of our initial view — 
probably he wanted to controvert er 
clarify— readily agreed that the Tues- 
| day-Friday ban would be equally ` ob- 


served by the State organs also. .The 
undertaking recorded, as part of the 
proceedings of the Court, runs thus: — 


“The Additional Solicitor General ap- E 


pearing for the State of Punjab states 
that the Punjab State undertakes to 
proceed on the footing that the ‘Note’ is 
not in force and that they do not pro- 


‘pose to rely on the ‘Note’ and will, in 


regard to tourist bungalows and resorts 
run by the Tourism Department of the 
State Government, observe the same 
regulatory provision as is contained in 
the substantive part of Rule 37, sub- 
rule 9. We accept this- statement and 
treat it as an undertaking by the State. 
Formal steps for deleting the ‘Note’ will 
be taken in due course.” 


44, Although a Note can be law, 
here the State concedes that it may not 
be treated as such. Even otherwise, the 
note is plainly severable and the rule 
independently viable. Shri A. K. Sen 
who had raised this point at the begin- 
ning allowed it to fade out when the 
State’s undertaking was brought to his 
notice. The vice of discrimination, blot- 
ted out of the law by this process, may 
not be sufficient, if the traditional ap- 
proach were to be made to striking 
down; but if restructuring is done and 
the formal process delayed, there is no 
reason to quash when the correction is 
done. Courts try to save, not to scuttle, 
when allegiance to the Constitution is 
shown. 


45. In short, Tuesdays and Fridays, 
so long as this rule remains (as modified 
in the light of the undertaking) shall be 
a holiday for the liquor trade in the pri- 
vate or public sector throughout the 
State. We need hardly state that if Gov- 
ernment goes back on this altered law 
the consequences may be plural and um- 
pleasant, Of course, we do not expect, 
in the least, that any. such apprehension 
will actualise. 


46. One confusion that we want to 
clear up is that even if.S. 59 and Rule 
37 were upheld in toto that does not pre- 
clude any affected’ party from challeng- 
ing a particular executive act pursuant 
thereto on the ground that such an act 
is arbitrary, mala fide or unrelated te 
the purposes and the guidelines avail- 
able in the Statute. If, for instance, the 
Financial Commissioner- or the Excise 
Commissioner, as the case may be 
declares that all liquor shops shall be 
opened on his birthday or shall remain 
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closed on his friend’s death. anniversary, 
whatever: our pronouncement on che 
vires of the impugned provisions, ~he 
executive order will be sentenced to 
death. The law may be good, the act 
may -be corrupt and then it cannot be 
Saved. 


47. The only question- seriously can~ ` 


vassed before us is as to whether the 
power under §. 59 ($) (v) is unguiced 
and the rule framed thereunder is bad 
as arbitrary. We will forthwith exam-ne 
the soundness of that proposition. 


48. An irrelevant controversy con- 
sumed some court time viz., that 
two-day shut-down rule meant that a 
substantial portion of ‘the year for weh 
the licence was granted for full consi- 
deration would thus be sliced off wish- 
out compensation, This step was iniquit- 
ous and inflicted loss and was therefore 
‘unreasonable’ — therefore void. The 
Additional Solicitor General refuted tais 
charge on facts and challenged its rele- 
vance in law. We must not forget that 
we are examining the vires of a lew, 
not adjudging a breach of contract and 


if on account of a legislation a party 


sustains damages or claims a refund that 
does not bear upon the vires of the pro- 
vision but belongs to another province. 


49. Moreover, the grievance of the 
petitioners is mere ‘boloney’ because 
even their licence fee has been reduced 
under the amended rule to compensate, 
as it were, for the extra. closure of a 
day or so. We do not delve into the de~ 
tails nor pronounce on it as it is not 
pertinent to constitutionality. But a dis- 
quieting feature of the rule, in the back- 
ground of the purpose of the measure, 
falls to be noticed. Perhaps the mcst 
significant social welfare aspect of the 
closure is the prevention of the ruina- 
tion of the poor worker’ by drinking 
down the little earnings he gets on tne 
wage day. Credit sales are banned and 
cash sales spurt on wage days, Any Gov- 
_ ernment, with workers’ weal and their 
families’ survival at heart, will use :ts 
‘police power’ under Art, 19 (6) read 
with Sec. 59 (f) (v) of the Act to forbid 
alcohol sales on pay days. Wisely to 
save the dependent women and children 
of wage-earners the former unamended 
rule had forbidden sales on the seven:h 
day of every month (when, it is well 
known, the. monthly pay packet pass2s 
into the employees’ pocket). To permit 
the tavern or liquor bar to transact 
business that tempting day is to abet 
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the - 


_ unreasonable exercise? We were 
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the dealer who picks the pocket of the 
vulnerables and betray the Gandhian 
behest. And yet, while bringing in the 
Tuesday~Friday forbiddance of sales, the 
ban on sales on the seventh of every 
month was entirely deleted —- an ob- 
lique bonus to the liquor lobby, if we 
look at it sternly, an unwitting indiscre- 
tion, if we view it indulgently. The 
victims are the weeping wives and cry- 
ing children of the workers. All power 
is a trust and its exercise by govern- 
ments must be subject to social audit 
and Judas exposure. ‘For whom do the 
constitutional bells toll?’ this court ask- 
ed in an earlier judgment relating ta 
Scheduled Castes.(23) We hope Punjab 
will rectify the error and hearten the 
poor in the spirit of Art, 47 and not take 
away by the left hand what the right 


hand gives, We indicated these thoughts -` 


in the course of the hearing so that no ` 
one was taken by surprise. Be that as it . 
may, the petitioner can derive no aid and 
comfort from our criticisms which are 
meant to alert the parliamentary audi- 
tors of subordinate legislation in our 
welfare State. 


50. The Scheme and the subject-mat- 
ter supply the guidelines. We come to 
the crux of the matter, Is S. 59 (f) (v) bad 
for want of guidelines? Is it over-broad 
or too bald? Does it lend itself to naked, 
taken 
through a few rulings -where power 
without embankments was held bad. 
They related to ordinary items like coal 
or restrictions where guidelines 
blank, Here, we are in a different street 
altogether. The trade is instinct with in- 
jury to individual and community and 
has serious side-effects recognised every- 
where in every age. Not to control alco- 
hol business is to. abdicate the right to 
rule for the good of the people. Not to 
canalise the age and sex of .consumers| 


‘and servers, the hours of sale and cash- 


and-carry basis, the punctuation and 
pause in days to produce partially the 
‘dry’ habit — is to fail functionally as 
a welfare State. The whole. ‘scheme of 
the statute proclaims its purpose of con-| . 
trol in time and space and otherwise. 
Section. 58 vests in Government the 
power for more serious restrictions and 
laying down of principles, Details 
lesser constraints have been left to the 
rule-making power of the Financial 
Commissioner, The complex of provisions 
is purpose-oriented, considerably re-in- 


23, (1977) 1 SCR 906 >- 


were — 


and, . 
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iain by Art. 47. Old statutes get in- 
vigorated by the Paramount Parchment. 
Interpretation of the text of pre-consti- 
tution enactments can legitimately be 
infused with the concerns and commit- 
ments of the Constitution, as an impe- 
rative exercise, Thus, it is impossible to 
maintain that no guidelines are found in 
the Act. 


51. We wholly agree with the learned 
Additional Solicitor General that the 
search for guidelines is not a verbal ex~ 
cursion. The very subject-matter of the 
statute-intoxicants —— eloquently im- 
presses the Act with a clear purpose, a 
social orientation and a statutory strate- 
gy. If bread and brandy are different 
the point we make argues itself, The 
goal is promotion of ternperance and, 
flowing there out, of sobriety, public 
order, individual health, crime control, 
medical bills, family welfare, curbing of 
violence and tension, restoration of the 
addict’s mental, moral and physical per- 
sonality and interdict on impoverish- 
ment, in various degrees, compounded. 
We have extensively quoted supportive 
literature; and regulation of alcohol per 
se furnishes a definite guideline. If the 
Section or the Rule intended. to combat 
an evil is misused for a perverse, ulte- 
rior or extraneous object that action, 
not the law, will be struck down. In 
this view, discrimination or arbitrariness 
is also excluded. 


52. A final bid to stigmatize the 
provision (Sec. 59 (f) (v)) was made by 
raising a consternation. The power to fix 
the days and hours is so broad that the 
authority may fix six out of seven days 
or 23 out of 24 hours as ‘dry’ days or 
closed hours and thus cripple the pur- 
pose of the licence. This is an ersatz 
apprehension, a caricature of the provi- 
Sion and an assumption of power run 
amok, An Abkari law, “as here unfolded 
by the scheme (chapters and sections 
further amplified by the rules framed 
thereunder during the last 64 years) is 
not a Prohibition Act with a mission of 
total prohibition. The obvious object is 
to balance temperance with tax, to con- 
dition and curtail consumption without 
liquidating the liquor business, to ex- 
periment with phased and progressive 
projects of prohibition without total ban 
on the alcohol trade or individual intake. 
The temperance movement leaves the 
door half-closed, not wide ajar; the pro- 
hibition crusade banishes wholly the 
drinking of intoxicants; Sa it follows 
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that the limited temperance guideline 
writ large in the Act will monitor the 
use of the power, Operation Temper- 
ance, leading later to the former, may 
be a strategy within the scope of the 
Abkari Act. 


53. Both may be valid but we do 
not go into it. Suffice it to say that even 
restrictions under Art. 19 may, depend- 
ing on situations, be pushed to the point 
of prohibition consistently with reason- 
abieness. The chimerical fear that ‘fix 
the days’ means even ‘ban the whole 
week,’ is either pathological or artificial, 
noi certainly real under the Act. We are 
not to be understood to say that a com- 
plete ban is without the bounds of the 
law — it turns on a given statutory 
scheme. 


54. While the police power as deve- 
loped in the American jurisprudence 
and constitutional law, may not be ap- 
plicable in terms to the Indian Constitu- 
tional law, there is much that is common 
between that doctrine and the reason- 
ableness doctrine under Art. 19 of the 
Indian Constitution. Notes an American 
Law Journal: 


“The police power has often been de~ 
scribed as the ‘least limitable’ of the 
governmental powers, An attempt to de- 
fine its reach or trace its outer limits is 
fruitless for each case turns upon its 
own facts......... The police power must 
be used to promote the health, safety, 
or general welfare of the public, and 
the exercise of the power must be “rea~ 
sonable”, An exercise of the police 
power going beyond these basic limits is 
not constitutionally permissible. 


Noxious Use Theory: This theory up- 
holds as valid any regulation of the use 
of property, even to the point of total 
destruction of value, so long as the use 
prohibited is harmful to others.” (24) 


55. In a Law Review published from 
the United States ‘police power’ with 
reference to intoxicant liquors has been 
dealt with and is instructive: 


“Government control over intoxicating 
liquors has long been recognized as a 
necessary function to protect society 
from the evils attending it. Protection 
of society and not the providing of a 
benefit of the license holder is the chief 
end of such laws and regulations, There 
is no inherent right in a citizen to sell 


24, South Western Law Journal—Annual 
Survey of Taxes Law, Vol. 30 ND: 1, 
Survey 1976 pp. 725-26, 
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intoxicating liquors as retail. It is a busi- 
ness attended with danger to the com- 
munity and it is recognised everywhere 


_ as a subject of regulation. 


. As to the legislative power to regulate 
liquor, the United States Supreme Court 
has stated: 


' “If the public safety or the public 
morals require the discontinuance of the 
manufacture or traffic (of intoxicating 
liquors) the hand of the legislature can- 
not be stayed from providing for its dis- 


continuance, by any incidental inconve- ._ 


nience which individuals or corporaticng 
may suffer.” 


The States have consistently held that 
the regulation of intoxicants is a valid 
exercise of its police power. The police 
power stands upon the basic principle 
that some rights must be and are sur- 
rendered or modified. in entering into the 
social and political state as indispensible 
to the good government and due regu~ 
lation and well-being of society, 

In evaluating the constitutionality of a 
regulation within the police power, vali- 
dity depends on whether the regulation 
is designed to accomplish a purpose 
within the scope of that power.” (25) 

56.. It is evident that there is close 
similarity in judicial thinking on tne 
subject. This has been made furtaer 
clear from several observations of this 
Court in its judgments and we .may 
make a reference to a recent case, 
Himmatlal, (1977) 2 SCR 828 at- pp. 839- 
840: (AIR 1977 SC 1825 at pp. 1832-33) 
and a few observations therein, ` 


“In the United States 
operators of gambling sought the protec- 
tion of the commerce clause. But the 
Court upheld the power of the Congress 
to regulate and control the same. Like- 


wise, the Pure Food Act which prohibit- 


ed the importation of adulterated food 
was upheld, The prohibition of transpor- 
tation of women for immoral purposes 
from one State to another or to a foreign 
land was held valid. Gambling itself was 
held in great disfavour by the Supreme 
Court which roundly stated that ‘there 
is no constitutional right to gamble.’ 


Das, C. J., after making a survey of 
judicial thought, here and abroad, opin- 
when so- 
ciety was exposed to grave risk or held 
in ransom. by the operation of the im- 
pugned activities. The contrary argu- 


25. Idaho Law Review, Vol. 7, 
p. 131 


of America, | 


1979- 
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ment .that all economic activities were 
entitled to freedom as ‘trade’ subject to 
reasonable restrictions which the Legis- 
lature might impose, was dealt with by 
the learned Chief Justice in a sharp and 
forceful presentation : 


"On this argument it will follow that 
criminal activities undertaken and car- 
ried on with a view to earning profit 
will be protected’ as fundamental rights 
until they are restricted by law. Thus 
there will be a guaranteed right to carry - 
on a business of hiring out goondas to 
commit assault or even murder, of 
house-breaking, of selling obscene pic- 
tures, of trafficking in women and so on - 
until the law curbs or stops such acti- 
vities, This appears to us to be com- 
pletely unrealistic and incongruous, We 
have no doubt that there are ` certain 
activities which can-under no circum- 
stances be regarded as trade or business . 
or commerce although the usual forms 
and instruments are employed therein. 
To exclude those activities from the 
meaning of those: words is not to cut 
down their meaning at all but to say 
only that they are not within the true 
meaning of those words. Learned -coun~ 
sel has to concede that there can be no 
‘trade’: or business in crime but submits 
that this principle should not be ex- 
tended......... ' 


We have no hesitation, in our hearts 
and our heads, to hold that every ‘syste- 
matic, profit oriented activity, however 
sinister, suppressive or socially diabolic, 
cannot, ipso facto, exalt itself into a 
trade, Incorporation of Directive prin- 
ciples of State Policy casting the high © 
duty upon the State to strive to pro- 
mote the welfare of the people by secur- ' 
ing and protecting as effectively as it 
may a social order in which justice — 
social, economic and political — shall in- 
form all the institutions of the national . 
life, is not idle print but command io 
action. We can never forget, except at 
our peril, that the Constitution obligates - 
the State to ensure an adequate means 
of livelihood to its citizens and to see 
that the health and strength of workers 
men and women, are not abused, that / 
exploitation, normal and material, shall 
be extradited. In short, State action de- 
fending the weaker sections from social 
injustice and all forms of exploitation 
and raising the standard of living of ‘the 


people, necessarily imply that economic 
activities, attired as trade or business or 
commerce, can be de-recognised.as trade 
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or business, At this point, the legal cul- 
ture and the public morals of a nation 
may merge, economic, justice and taboo 
of traumatic trade may meet and 
jurisprudence may frown upon day dark 
and deadly dealings. The constitutional 
refusal to consecrate exploitation as 
‘trade’ in a socialist Republic like ours 
argued itself.” 


57, A precedential approach to the ultra 
vires argument.— The single substantive 
contention has incarnated as triple con- 
stitutional infirmities. Counsel argued 
that the power to make rules fixing the 
days and hours for closing or keeping 
open liquor shops was wholly unguided. 
Three invalidatory vices flowed from 
this single flaw viz. (i) excessive dele- 
gation of legislative power; (ii) unreason- 
able restriction on the fundamental 
right to trade in intoxicants under Arti- 
cle 19 (1) (g), and (iii) arbitrary power 
to pick and choose, inherently violative 
of Art. 14. 

58. Assuming the legality of the 
triune lethal blows, the basic charge of 
uncanalised and naked power must be 
established. We have already held that 
the statutory scheme is not merly fiscal 
but also designed to regulate and reduce 
alcoholic habit. And, while commodities 
and situations dictate whether power, 
in given statutory provisions, is too 
plenary to be other than arbitrary-or is 
instinct with inherent limitations, alco- 
hol is so manifestly deleterious that the 
nature of the guidelines is written in 
invisible ink. . i 

59. A brief reference to a few rul- 
ings cited by counsel may not be inept. 


60. It is true that although the en- 
actment under consideration is more 
than five decades old, its validity can 
now be assailed on the score of uncon- 
Sstitutionality : 


“When India became a sovereign de- 
mocratic Republic on 26th January, 
_ 1950, the validity of all laws had to be 

tested on the touchstone of the new 
Constitution and all laws made before 
the coming into force of the Constitution 
have to stand the test for their validity 


on the provisions of Part ITI of the Con-— 


stitution.” (26) 


This is why the principle of excessive 
delagation, thai is to say, the making 
over by the legislature of the essential 


26. Suraj Mall Mohta and Co. v. A. V. 
Visvanatha Sastri, (1955) 1 SCR 448: 
at p. 457: (AIR 1954 SC 545 at p. 550). 





‘owas clear that the essential 
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principles of -legislation to another body, 
becomes relevant in the present debate. 
Under our constitutional scheme the 
legislature must retain in its own hands 
the essential legislative functions. Ex- 
actly what constitutes the essential legis- 
lative functions is difficult to define: 


“The legislature must retain in its 
own hands the essential legislative func- 
tion, Exactly what constituted “essen- | 
tial legislative function”, was difficult to 
define in general terms, but this much 
legislative 
function must at least consist of the 
determination of the legislative policy 
and its formulation as a binding rule of 
conduct. Thus where the law passed by 
the legislature declares the legislative 
policy and lays down the standard which 
is enacted into a rule of law, it can 
leave the task of subordinate ‘legislation 
which by its very nature is ancillary to 
the statute to subordinate bodies,- i.e., 
the making of rules, regulations or bye~ 
laws, The subordinate authority must do 
so within the framework of the law 
which makes the delegation, and such 
subordinate legislation has to be consist- 
ent with the law under which it is 
made and cannot go beyond the limits 
of the policy and standard laid down in 
the law. Provided the legislative policy 
is enunciated with sufficient clearness or 
a standard is laid down, the courts 
should not interfere with the discretion 
that undoubtedly rests with the legisla- 
ture itself in determining the extent of 
delegation necessary in a particular 
case.” (27) 


In Vasanthlal Maganbhai Sajanwal v 
The State of Bombay, (1961) 1 SCR 341: 
(AIR 1961 SC 4) the same point was 
made: 


“A statute challenged on the ground 
of excessive delegation must therefore 
be subject to two tests, (1) whether it 
delegates essential legislative function or 
power, and (2) whether the legislature 
has enunciated its policy and principle 
for the guidance of the delegate.’ 


61. Likewise, if the State can choose 
any day or hour for exclusion as it fan- 
cies and there are no rules to fix this 
discretion, plainly the provision (S. 59 
(f) (v)) must offend against Art. 14 of 
the Constitution (See Saghir Ahmed’s 


27. Municipal Corporation of Delhi v. 
Birla Cotton, Spinning and Weaving 
Mills, Delhi, (1968) 3 SCR 251 at p 
261: (AIR 1968 SC 1232 at p. 1240), 
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case, (1955) 1 SCR 707: 
728). 

62. Another aspect of unguided power 
to affect the citizen’s fundamental rights 
lies in the province of Art. 19 since im- 
position of unreasonable restrictions on 
the right to carry on business is violative 
of Art. 19 (1) (@). Patanjali Sastri, C. J., 
in V. G. Row’s case, 1952 SCR 597: (AIR 
1952 SC 196), observed : 


“The test of reasonableness, wherever 
prescribed should be applied to each in- 
dividual statute impugned and no ab- 
stract standard or general pattern of 
reasonableness can be laid down as ap- 
plicable to all cases. The nature of the 
right alleged to have been infringed, the 
underlying purpose of the restriction 
imposed, the extent or urgency of the 
evil sought to be remedied thereby, the 
disproportion of imposition, the prevail- 
ing conditions at the time should enter 
into the judicial verdict.’ 


This Court, in R, M.. Seshadri, (1955) 1 
SCR 686: (AIR 1954 SC 747} dealt with 
unreasonable restrictions on showing of 
films by theatre owners and struck down 
the provisions, Similarly, in Harichand 
(1967) 1 SCR 1012 at p. 1021: (AIR 1£67 
SC 829 at p. 834) an unreasonable restric- 
tion on the right to trade was struck 
down because the regulation concerned 
provided no principles nor contained any 
policy and this court observed: , 


“A provision which leaves an unbrid- 
led power to an authority cannot in any 
sense be characterised as reasonable. 
Section 3 of the Regulation is one such 
provision and is therefore liable to be 
oo down as violative of Art. 19 (1) 
g 33 


Other decisions in the same strain, were 
cited, Indeed an annual shower of, deci- 
sions on this point- issues from' this 
Court. But fhe essential point made in 
all these cases is that unchannelled and 
arbitrary discretion is patently violative 
of the requirements of reasonableness in 
Art. 19 and of equality under Art. 14, a 
proposition with which no one. can! now 
quarrel. It is in the application of these 
principles that disputes arise as Patan- 
jali Sastri, C, J. clarified early in. the 
day in V. G. Rows case (cited supra). 
Reasonableness and arbitrariness are not 
abstractions and must be tested on the 
touchstone of principled prea and 
living realism. 


(AIR 1954 SC 


63. It is in this context that the | ob- 
servations. of thi’ Court in N ashirwar 
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(1975) 2 SCR 861:(AIR 1975 SC 360) be- 
come decisive. While considering the 
soundness of the propositions advanced 
by the advocate for the petitioners the 
Additional Solicitor General rightly 
shielded the statutory provisions in ques- 
tion by drawing our attention to the 
crucial factor that the subject-matter of 
the legislation was a deleterious sub- 
stance requiring restrictions in the di- 
rection of moderation in consumption, 
regulation regarding the days and hours 
of sale and appropriateness in the mat- 
ter of the location of the places of sale. 
If it is coal or mica or cinema, the: test 
of reasonableness will be stricter, but if 
it is an intoxicant or a killer drug or a 
fire-arm the restrictions must be stern. 
When the public purpose is clear and 
the policing need is manifest from the 
nature of the business itself, the guide- 
lines are easy to find. Shri Mahajan’s 
reliance on the Coal Control case, AIR 
1954 SC 224 or Shri A. K. Sen’s reliance 
on the Gold Control case, AIR 1970 SC 
1453 is inept. Coal and gold are as apart 
from whisky and toddy as cabbages are 
from kings. Don’t we feel the difference 
between bread and brandy in the field 
of trade control? Life speaks through 
Law. 


64. Counsel after counsel has pressed 
that there is no guideline for the exer- 
cise of the power of rule-making and 
the Addl. Solicitor General has turned 
to the history, sociology and criminology 
relating to liquor, In support of his con- 
tention, Shri Soli Sorabjee for the State: 
has drawn our attention to the follow- 
ing passages in Nashirwar (AIR 1975 SC 
360) which are quoted in extenso be- 
cause of the persistence of counsel on 
the other side in pressing their point 
about unbounded power: 


"In our country the history of excise 
shows that the regulations issued be- 
tween 1790-1800 prohibited manufacture 
or sale of liquor without a licence from 
a Collector. In 1808 a regulation was in- 
troduced in the Madras Presidency 
which provided that the exclusive pri- 
vilege of manufacturing and selling ar- 
rack should be farmed in each district. 
In 1820 the law was amended to autho- 
rise the treatment of toddy and other 
fermented liquors in the same way as 
spirits by allowing Collectors to retain 
the manufacture and sale under direct 
management if deemed preferable to 
farming. In 1884 a Committee was ap- 
pointed to investigate the excise system. 
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The recommendations of the Committee 
were adopted, Under the new system the 
monopoly of manufacture was let sepa- 
rately from that of sale, The former was 
granted on condition of payment of a 
` fee per shop or a number of shops, or on 
payment of a fee determined by auc- 


tion. In the Bombay Presidency the 
monopoly of the retail sale of spirits 
and the right to purchase spirits was 


formed. In 1857 the Government declar- 
ed its future policy to be the letting by 
auction of each shop, with its still, se- 
parately, In 1870-71 a change was made. 
The rule at that time was that the Col- 
lector would fix the number and loca- 
lity of the different shops and determine 
their letting value according to the ad- 
vantages possessed by each. It was not 
intended that they should, as a rule, be 
put up to public competition; but com- 
petition might be resorted to by the 
Collector and taken into account in de- 
termining the sum at which each would 
be leased. This rule remained in force 
for many years, The practice of putting 
the shops up to auction was, thereafter 
followed. The history of excise admin- 
istration in our country before the In- 
dependence shows that there was origi- 
nally the farming system and thereafter 
the central distillery system for manu- 
facture, The retail.sale was by auction 
of the right and privilege of sale, The 
Government of India appointed an Ex- 
cise Committee in 1905. The measures 
recommended by the Committee were 
the advances of taxation, the concen- 
tration of distillation, the extended adop- 
tion of the cantract distillery system. 
The Committee suggested among other 
things the replacement of the then ex- 
isting excise law by fresh legislation on 
the lines of the Madras Abkari Act. (See 
Dr. Pramatha Nath Banerjee: History 
of Indian Taxation p. 470 seq.). 


Reference may be made to the Taxa- 
tion Enquiry Commissioner Report 195% 
54 Vol, 3. Af page 130 following there iS 
-a discussion of State excises, Amonz 
the major sources of revenue which are 
available to the State Government there 
is a duty on alcoholic liquors for human 
consumption, At page 132 of the Repo-t 
it is stated that in addition to the excise 
duties, licence fees are charged for 
manufacture or sale of liquor or, for 
tapping toddy trees ete. Similarly, seve- 
ral fees like permit fees, vend fees, out- 
still duties are also. levied. Manufacture 
or sale of liquor is forbidden except 
under licences which are generally grart- 
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ed by auction to the highest bidders. 
The manufacture of country spirit is 
done in Government distilleries or under 
the direct supervision of the excise staff. 
All supplies are drawn from Govern- 
ment warehouses which ensures that 
the liquor is not more than of the pre- 
scribed: strength. The licensed sellers 
have to sell the country spirit between 
fixed hours and at fixed selling rates. 
As in the case of country spirit, the 
right of tapping and selling toddy is also 
auctioned. In addition to the licence, in 
some States the licensee has to pay a 
tree tax to Government. | 


Traditionally tobacco, opium and in- 
toxicating liquors have been the subject- 
matter of State monopoly. (See S, IV of 
the Madras Regulation XXV of 1802 re- 
lating to permanent settlement of land 
revenue), Section IV states that the 
Government having reserved to itself 
the entire exercise of its discretion in 
continuing or abolishing, temporarily or 
permanently, the articles of revenue in- 
cluded, according to the custom and 
practice of the country, under the seve- 
ral heads inter alia of the abkary, or 
tax on the sale of spirituous liquors and 
intoxicating drugs, of the excise on arti- 
cles of consumption, of all taxes per- 
sonal and professional, as well as those 
cerived from markets, fairs, or bazars, 
of lakhiraj lands (or lands exempt from 
the payment of public revenue), and of 
all other lands paying only favourable 
quit rents, the permanent assessment of 
the land-tax shall be made exclusively 
of the said articles now recited. 

The excise revenue arising out of 
manufacture and sale of intoxicating li- 
quors is one of the sources of State re- 
venue is customs and excise. In England 
sale of intoxicating liquors although per- 
fectly lawful at common law is subject 
to certain statutory restrictions. These 
restrictions are primarily of two kinds, 
those designed for the orderly conduct 
of the retail trade and those designed 
to obtain revenue from the trade whe- 
ther wholesale or retail. 


Trade in liquor has historically stood 
on a different footing from other trades. 
Restrictions which are not permissible 
with other trades are lawful and rea~ 
sonable so far as the trade in liquor is 
concerned, That is why even prohibition 
of the trade in liquor is not only per- 
missible but is also reasonable, The rea- 
sons are public morality, public interest 
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and harmful and dangerous character of 
the liquor. The State possesses the right 
of complete control over all aspects of 
intoxicants, viz., manufacture, collection, 
sale and consumption. The State has 
right in order to raise revenue. That is 
the view of this Court in’ Bharucha’s 
case (AIR 1954 SC 220) and Jaiswal’s 


case (AIR 1972 SC 1816). ‘The nature of ~ 


the trade is such that the State confers 
the right to vend liquor by farming out 
either in auction or on private treaty. 
Rental is the consideration for the privi- 
lege granted by the Government for 
manufacturing or vending liquor. Rental 
is neither a tax nor an excise duty. Ren- 
tal is the consideration for the agree- 
ment for grant of privilege by the Gov- 
ernment.” 28 


65. The guidelines—- Now that we 
have held that the provision (S, 59 (£f) 
(v)) is valid -on a consideration of the 
criteria controlling the wide words used 
therein there is a minor matter remain- 


ing to be disposed of. The extract from 


the section, as will be noticed, contains 
a clause which runs: "and the closure 
of such premises on special. occasions”. 
Thus, rules may be made by the Finan- 
cial Commissioner for fixing the closure 
of licensed premises” on ‘special occa- 
sions’, Shri Mahajan insisted that ‘spe- 
cial occasions’ may mean anything and 
may cover any occasion dictated by hu- 
mour, political pressure or other ulte- 
rior considerations, It is thus a blanket 
power which is. an unreasonable restric- 
tion on the licensee’s trade, Certainly if 
‘special occasions’ means any occasion 
which appeals to the mood of the Fi- 
nancial Commissioner or has other 
casual fascination for him the rule may 
suffer from arbitrary and unreasonable 
features, Gandhiji’s birthday and also 
Vinobaji’s birthday have been included 
in the licence itself, ‘Special occasions’ 
contemplated hy S. 59 (f) (v) are not 
stricken by such a vice for the obvious 
reasons we have elaborately given in 
-the earlier part of our argument. The 
occasion must be special from the point 
of view of the broad considerations ot 
national solemnity, public order, homage 
to national figures, the likelihood of 
eruption of inebriate violence on certain 
days on account of melas. festivals ar 
frenzied situations or periods of tension. 
Bapuji’s birthday, election day, hours 


28, Nashirwar v, M. P. State, (1975) 2 
SCR 861 at pp. 869-871: aie 1975 SC 
360 at p. 361) 
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of procession by rival communities when 
tensions prevail or festivals where colos- 
sal numbers of people gather and out- 
break of violence is on the agenda, are 
clear illustrations. ‘Special occasions’ can- 
not be equated with fanciful occasions 
but such as promote the policy of the ` 
statute as expounded by us earlier. 
There is no merit in this argument 
either and we reject it. 
' 66. As between temperance and pro- 
hibition it is a policy decision for the 
Administration. Much may be said for 
and against total prohibition as an Ame- 
rican wit has cryptically yet sarcastical- 
ly summed up :29 

“The chief argument against prohibi- 
tion is that it does not prohibit. This is 
also the chief argument in favour of it.” 


67. The survey of the law-ways of 
Art. 19 and the police power is sufficient 
in our view to clinch the issue, 

68. Our conclusions may now be set 
out, 

(a) Section © 59 (£) (v) of the Punjab 
Excise Act, 1914, is perfectly valid; 

(b) The "regulation of the number of 
days and the duration of the hours when 
supply of alcohol by licensees shall be 
stopped is quite reasonable, whether it 
be two days in a week or even more.| 
We leave open the question as to whe- 
ther prohibition of the number of -days 
and the number of hours, if it reaches 
a point of substantial destruction of the 
right to vend, will be valid, since that 
question arises in other writ petitions; 

(c). The exercise of the power to re- 
gulate, including to direct- closure for 
some days every week, being reasonable 
and calculated to produce temperance 
and promote social welfare, cannot be 
invalidated on the imaginary possibility 
of misuse, The test of the reasonableness 
of a provision is not the theoretical pos- 
sibility of tyranny, and 

(d) There is enough guideline in the 
scheme and provisions of the Punjab 
Excise Act to govern the exercise of the 
power under Sections 58 and 59. 


69. In a few beer bar cases the griev- 
ance ventilated is regarding the mani- 
pulation of hours of sale. Nothing has 
been made out to hold that the re-ad- 
justment of the hour of beer-bibbing is 
unrelated to the statutory guidelines or 
destructive of the business. We reject 
the objection. 


29. Reconsiderations H. L. Mencken — 
Anti All Kinds of Blah by Lila Ray, 
appeared in “Span” Aug. 78 p. 41. 
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70. We have reasoned enough to 
justify the ways of the Constitution and 
the law to the consumers of social jus- 
tice and spirituous potions. The chal- 
lenge fails and the Writ Petitions Nos. 
4108-4109 etc., of 1978 are hereby dis- 
missed with costs (one hearing fee), May 
we hopefully expect the State to bear 
true faith and allegience to that consti« 
tutional orphan, Art. 47? 

Petitions dismissed. 
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Lakshmi Narain and others etc. ete, 
Petitioners v. District Excise Officer, 
Fatehpur and others etc. ete, Respon- 
dents. 


Writ Petns. Nos. $66, 971, etc, of 1978, 
D/- 16-8-1978. 

Constitution of India, Arts. 14,19 — 
U. P, Excise Act (4 of 1910), S. 41 (e) 
(v) — Rule framed under, R. 13B (as 
amended in 1978) — Constitutional vali- 
dity of S. 41 (e) (v) and R. 13-B, 


Rule 13-B as framed under §. 41 (e) 
(v) of U. P. Excise Act forbids sale of 
liquor on all Tuesdays as well as first 
day of every month, The aforesaid Sec~ 
tion 41 (e) (v) and R. 13-B though for- 
mally different are in pari materia 
with S. 59 (f) (v) of the Punjab Excise 
Act (1 of 1914) and R. 37 as framed 
thereunder and as amended in 1978. The 
latter provisions were challenged unsuc~ 
cessfully in AIR 1978 SC 1457. Licencees 
in U. P. have knowledge of restrictions 
about closure of business on certain 
days since the time of public auction. In 
view of judgment in aforesaid Punjak 
batch of cases holding such restrictions 
to be reasonable S, 41 (e) (v) of the 
U. P. Act and R. 13B thereunder musi 
be held to be valid. (Paras 1, 3. 


Anno: AIR Comm. Constn, of India 
(2nd Edn.) Art. 14, N. 32 and Art. 19, 
N. 82 (H). 


Cases Referred: 
AIR 1978 SC 1457 


KRISHNA IYER, J.:— We have toda7 
disposed of a batch of writ petitions 
arising under the Punjab Excise Ac, 
1914 (Annexure A). There the peti 
tioner had challenged S. 59 (f) (v) and 
R. 37 as unconstitutional, In the present 
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batch of writ petitions the contention is 
identical except that the enactment and 
rule are formally different but in pari 
materia, Section 41 (e) (v) of the U. P. 
Excise Act empowers the Excise Com- 
missioner to make rules fixing the days 
and hours during which licensed premi« 
ses may be kept opened or closed. Rule 
13 B is.one such rule which forbids sale 
of liquor “on all Tuesdays as well as 
the first day of every month.” Aggrieved 
by R. 13-B (as amended), because it 


prohibits liquor trade on the Ist of 
every month the petitioners, who are 
licensees, have come up to this Court 


challenging its vires, 
thus : 


"13-B, All excise shops (including 
foreign liquor, country spirit, home drugs, 
opium, tari and outstill shops) shali not 
be kept open on Independence day (Aug. 
15) Mahatma Gandhi Birthday (October 
2) and on the day of Mahatma Gandhi's 
tragic death (January 30) every year 
and also on all Tuesdays as well as on 
the first day of every month, 


Provided that if the first’ day of the 
month happens to be a public holiday, 
the day next following of that month 
shall be the day on which the excise 
shops shall not be kept open. Provided 
further Excise Commissioner, may in 
consultation with the Collector of the 
District concerned, . waive the condition 
of not_keeping an excise shop open on 
Tuesdays or the first day of the month 
or the day next following of that month 
as the case may ‘be, for such specified 
period as he may think fit, in the case 
cf hotels possessing a licence in Form 
F. L. 6 for the sale of foreign liquor 
for the benefit of such foreign tourists 
as may hold a valid permit under the 
All India liquor permit scheme of the 
Government of India.” 


2. The source of the rule-making 
power is S. 41 (e) (v) which hardly needs 
reproduction, 


Rule 13-B reads 


3. It is easy to.see that the provisions 
in the Punjab Law, challenged unsuc~< 
cessfully before us, and these U, P, prox 
visions are virtually the same. The 
contentions put forward by counsel for 
the petitioners and the submissions by 
the Solicitor General and Shri O, P. 
Rana in reply are also identical with 
what we have heard and considered in 
the Punjab cases, Indeed, the U. P. 
cases, from the point of view of the 
State, are stronger because the licences 
were awarded at public auctions and 
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all the conditions now objected to in 
these writ petitions regarding closure of 
business on certain days are printed in 
the auction notice. With full knowledze 
of these restrictions, which they consi- 
dered reasonable when they participated 
in the bids (and which we consider rea- 
sonable for reasons we have given in 
the Punjab cases), they took the licen- 
ces. So their present challenge must 
meet with its Waterloo in the decision 
of this Court in the Punjab cases (AIR 
1978 SC 1457). Without more ado, we 
dismiss the Writ Petitions with costs 
(one hearing fee), 

. Petitions dismissed. 
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The State of Rajasthan, Appellant 7. 
Ram Nath Nirottamdas Chaturvedi, Res- 
pondent. 


Civil Appeal No. 1126 of 1973, D’ 
18-1-1978. 
Limitation Act (1963), S, 5 — First 


appeal to High Court — Delay of twa 
days in filing — Condoned by Supreme 
Court in appeal and remanded to High 
Court with instructions as to costs et 
AIR 1972 Raj 161, Reversed. (Para =) 


ORDER :— Civil Appeal No, 1126 of 
4973 is allowed and the delay of two 
days caused in filing C. F. A. No. 70/70 
in the High Court is condoned. We re- 
mand the aforesaid appeal (C. F.A. Ne, 
70/70) to the Rajdsthan High Court fer 
disposal in accordance with law, b$ 
subject to the following conditions: 


(1) Regardless of the result of C.F.A. 
No. 70/70 or of any further appeal of 
appeals to the High Court or to this 
Court arising out of the present suit, 
the State of Rajasthan shall pay to the 
plaintiff (a) costs of suit No. 4 of 1957 
as already awarded to him by the trial 
Court, (b) costs of the plaintiff in C.F.A, 
No. 70/70 both before and after the res 
mand, and (c) the costs incurred by 
the plaintiff in this Court in C. A, Na 
1126/73. 


(2) In the event of C.F.A. No. 70/79 
filed- by the State in the High Court of 
Rajasthan being allowed in full, tha 
state shall not be entitled to the pay~ 
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ment of any interest either on the decre- 
tal amount of Rs, 1,26,710.53 or on the 
interest amount of Rs. 1,00,810.05 for 
any part of the period between the date 
of payment of the said amount by the 
state to the plaintiff and fora period of 
90 days from the date on which the 
High Court will pass a decree in C.F.A. 
No. 70/70. 


(3) In the event that C.F.A. 70/70 is 
allowed in part, the State shall not be 
entitled to payment of any interest on 
the decretal amount nor to any interest 
on the amount of interest as may 
be determined by the High Court 
to be refundable to the State. This 
clause will be operative for the 
period between the date/s of payment 
of the aforesaid amounts by the State 
to the plaintiff and for a period of 90 
days from the date on which the High 
court passes the decree in CFA 
No. 70/70. 


(4) In the event that C. F. A. 70/70 
is decided in favour of the State either 
wholly or in part, the plaintiff shall be 
the de- 
cretal amount and the amount of in- 
terest which he has already received 
from the State or such portion of each 
of these amounts as may be determined 
to be payable by him under the decree 
passed against him in C.F.A, No. 70/70. 


(5) The State shall not execute the 
decree, if any, passed in its favour in 
C.F.A. No, 70/70 for a period of 90 days 
from the date of the decree. 


(6) In the event that Clause (2) or (3) 
above comes into operation, if the plain« 
tiff fails to pay to the State within the 
period mentions in those clauses (ie, 90 
days) the amount payable by him, ha 
shall be liable to pay interest at 6 per 
cent on the. amount payable by him on 
the expiry of the period of 90 days from 
the date of the High Court decree until 
payment. ; 


(7) Since the High Court will now ba 
seized of C, F. A. No. 70 of 1970 in pur- 
suance of the order of remand which 
we are passing today, the plaintiff will 
be entitled to contest the appeal on all 
questions of fact and law, except tha 
question of limitation in regard to tha 
filing of the C.F.A. No, 70/70 and he 
will also be entitled to file cross-objecs 
tions, if he is so advised within 30 days 
of this order. - | 


(8) In the event that C.F.A. No. 70/70 
is decided against the plaintiff. by the 
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High Court either fully or partly, the 
plaintiffs right, if any to prefer an ap- 
peal or appeals therefrom either to the 
High Court or to this Court will remain 
unaffected subject to his liability to pay 
interest on the expiry of 90 days from 
the date of the High Court decree, if 
any such. liability arises thereunder. The 
plaintiff will ba at liberty to apply for 
stay of the decree passed by the High 
Court in the event that the aforesaid 
decree is against him, and 


(9) In the event that C.F.A. 70/70 is 
dismissed by the High Court, but if the 
State succeeds either fully or in part, in 
any further appeal, the terms as to the 
payment of interest mentioned in Cls. (2) 
and (3) above shall apply except with 
the modification that the plaintiffs lia- 
bility to pay interest will commence on 
the expiry of 90 days after the decision 
in the further appeal that the State may 
file. And, the plaintiff in that event, 
shall not be liable to pay any interest 
for the period up to and inclusive of 9€ 
days from the date of the decree, 

Appeal allowed. 
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V. R. KRISHNA IYER AND 
D. A. DESAI. JJ. 


Royal Talkies, Hyderabad and others. 
Appellants v. Employees’ State Insurance 
Corporation through its Regional Direc- 
tor, Hill Fort Road, Hyderabad, Respon- 
dent. 


Civil Appeals. Nos, 1226-1244 of 1978 
D/- 9-8-1978. 


Employees’ State Insurance Act (1948), 
Ss. 2 (9), 2 (17), 40 — “Employee” — 
Definition of —- Employees of cycle stand 
and canteen run in a cinema theatre bv 
contractors — Covered by definition of 
- “employee” — Cinema Owner liable as 
principal employer for their contribution. 


+ 
‘ 


The reach and range of the definition 
of “employee” in S. 2 (9) is apparentlz 
wide and deliberately transcends pur2 
contractual relationships. S. 2 (9) con- 
tains two substantive parts. Unless th= 
person employed qualifies under both ha 
is not an ‘employee’. Firstly. he must b3 
employed “in or in connection with” tha 
work of an establishment. The expres- 
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sion “in connection with the work of an 
establishment” ropes in a wide variety 
of workmen who may not be employed 
in. the establishment but may be engaged 
only in connection with the work of the 
establishment. Some nexus must exist 
between the establishment and the work 
of the employee but it may be a loose 
connection. ‘In connection with the work 
of an establishment’ only postulates 
Some connection between what the em- 
ployee does and the work of the estab- 
lishment. He may not do anything direct- 
ly for the establishment. He may not do 
anything statutorily obligatory in the 
establishment; he may not even do any- 
thing which is primary or necessary for 
the survival or smooth running of the 
establishment or imtegral to the adven- 
ture. It is enough if the employee does 
some work which is ancillary, incidental 
or has relevance to or link with the ob- 
ject of the establishment. Surely, an 
amenity or facility for the customers 
who frequent the establishment has con- 
nection with the work of the establish- 
ment. The question is not whether with- 
out that amenity or facility the establish- 
ment cannot be carried on but whether 
such amenity or facility, even periphe- 
ral may be, has not a link with the 
establishment. (Paras 13, 14) 


Merely being employed in connection 
establishment, in 
itself, does not entitle a person to be ‘an 
‘employee’. He must not only be employ- 
ed in’ connection with the work of the 
establishment but also be shown to be 
employed in one or other of the three 
categories mentioned in Sec. 2 (9). 


“Cl. @ of the section covers only emplo- 


yees who are directly employed by the 
principal employer. Even here, there are 
expressions which take in a wider 
group of employees than traditionally so 
regarded, but it is imperative that any 
employee who is not directly employed 
by the principal employer cannot be 
eligible under Sec. 2 (9) (i). The langu- 
age used in S. 2 (9) (ii), however is 
extensive and diffusive imaginatively 
embracing all possible alternatives of 
employment by or through an indepen- 
dent employer. In such cases, the ‘prin« 
cipal employer’ has no direct employ- 
ment relationship since the ‘immediate 
employer’ of the employee concerned is 
some one else. Even so, such an emplo- 
yee, if he works (a) on the premises of 
the establishment, or (b) under the super- 
vision of the principal employer or his 
agent "on work which is ordinarily part 
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of the work of the ‘ establishment of 
which is preliminary to the work carried 
on in or incidental to the purpose of the 
establishment’, a under Sec, 2 (9) 
(ii). (Paras 17, 18) 


If a cinema theatre managér, who has 


ho statutory obligation to rum a canteen, 
but, for the’ 


or provide a cycle stand . 
better amenities of his ` customers and 
improvement of his business, ' enters 
inté am arrangement with another to 
maintain a canteen anda cycle stand 
and that other employs, on his own, 
workers in connection with the canteen 
and the cycle. stand, the Manager of the 
cinema theatre is liable for contribution 
as the principal employer of the wcrk- 
men although they are engaged . inde- 
pendently by the owner of the canteer. or 
the cycle stand. An establishment lik= a 
cinema theatre isnot bound to run a can- 
teen or keep a cycle stand, nevertheless, a 
canteen service, a toilet service, a car 
park or cycle stand, a booth for sale of 
catchy film literature on actors, song 
hits and the like, surely have connection 
with the cinema theatre and even far- 
ther the venture. All that the statute 
requires is that the work should not be 
irrelevant to the purpose of the estab- 
lishment. It is sufficient if it is inciden- 
tal to it. A thing is incidental to another 
if it merely ` appertains to something else 
as -primary. Surely, such work should 
not be extraneous or contrary to the pur- 
pose of the establishment but need not 
be integral to it either. Much depends 
on time and place, habits and appetites, 
ordinary expectations and social circum- 
stances, The two operations mamely, 
keeping a cycle stand and running a can- 
teen are incidental or adjuncts to the 
primary purpose of the theatre within 
the meaning of cl. (ii) of S.-2 (9). The 
whole goal of the statute is to make the 
principal employer primarily liable for 
the insurance of kindred kinds of em- 
ployees on the premises, whether thay 
are there in the work or are merely in 
connection with the work of the estab- 


lishment (1978) 1 APLJ (HC) 464, 
Affirmed, (Paras 15, 18, 21) 
Anno: AIR Manual (3rd Edn), Em- 


ployees’ State Insurance 
N. 1. 


(B) Employees’ State Insurance Act 
(1948), S. 45-A — Employer disputing 
liability to pay contribution — Fixaticn 
of liability under S. 45-A — Ultimately, 
employer held liable by Supreme Court 
— Direction given to E.S.I. Corporaticn 


S. 2 (17) N. 1; S. 40 N. 1. 


Act, S. 2 (9). 
regard to persons so employed by the 
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to give opportunity of hearing to em- 


ployer. (Para 22) 
Cases Referred: Chronological Paras 
1977 Lab IC 884: (1977) 3 SCR 35: AIR 
1977 SC 1351: | 22 

Dr. Y. S. Chitale, Sr. “Advocate 
(M/s. A. A. Khan, J. B. Dadachanji and 


D. N. e Advocates with him), for 
Appellants; Mr. S. V. Gupte, Att. Gene- 
ral of India (Mr. Girish Chandra Advo-= 
cate with him), for Respondent. 
KRISHNA IYER, J.:— Law is essen- 
tially the formal expression of the regu- 
lation of economic relations in society. 
That is the key note thought in this 
case, where the core question is: who is 
an employee? Secondly, to decide the 


meaning of a welfare measure a feeling 


for the soul of the. measure is a surer 
guide than meticulous. dissection with 


‘lexical tools alone. 


2. The definitional amplitude -of 
‘employee’ in section 2 (9) of the Em- 
ployees’ State Insurance Act, 1948, (here- 
inafter referred to as the Act), is the 
sole contentious issue canvassed by 
counsel at the bar. We have heard Shri 
Chitale for the appellant and the learned 
Attorney General for the respondent- 
Corporation at some length, because a 
decision by this court as to the width 
of the definition and consequential fall- 
out of statutory obligations may cover a 
considerable number. of -establishments. 
We have granted leave to appeal on that 
basis and now proceed to study the 
anatomy of ‘employee’ as defined im 
section 2 (9) of the Act. 

3. A brief factual narration may help 
get a hang of the case, The High Court, 
before which the present appellants had 
filed these appeals, has. summarised the 
facts succinctly thus: 


"The appellants are owners of theatres 
in the twin cities of Hyderabad and 
Secunderabad, where films are exhibited. 
Within the same premises as the theatre, 
in every case, there is a canteen and a 


cycle stand. The canteen and “the cycle 
stand are..leased out to contractors 


under instruments of lease. The contrac- 


tors employ their own servants to rum 


the canteen and the cycle stand. In 


contractors, the owners of the theatres 
were treated as ‘Principal Employers’ 
and notices of demand were issued to 
them calling upon them to pay contribu- 
tion under the Employees’ State Insur-~ 
ance Act. Thereupon the owners of 
theatres filed application under S. 75 
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of the Employees’ State Insurance Act 
before the Employees’ Insurance Court 
for a declaration that the provisions of 
the Act were not applicable to their 
theatres and that they were not liable 
to any contribution in respect of the 
persons employed in the canteens and 
cycle-stands attached to the theatres. 


4. The Insurance Court, on a consi- 
deration of the relevant lease deeds and 
other evidence, noticed the following 
features in regard to the running of the 
canteens:— 


(1) All these canteens are within the 
premises of the cinema theatres. (2) A 
. few of these canteens have access direct- 
ly from the abutting roads whereas the 
other canteens can be reached only 
through the open space inside the cinema 
theatres. (3) The persons running the 
canteens are themselves responsible for 
equipping the canteens with the neces- 
sary furniture end for providing the re- 
quired utensils. (4) The Managements of 
all these Cinema theatres pay the elec- 
tricity charges due in respect of these 
canteens. (5) The persons working in 
these canteens are employed only by 
the contractors or tenants who run the 
canteens and they alone are responsible 
for the salaries payable to the persons. 
(6) The managements of the cinema 
theatres have absolutely no supervisory 
control over the persons employed in 
these canteens. (7) These canteens have 
to be run only during the show hours. 
This is made abundantly clear by Exhi- 
bits p-7 to p-10 and in the face. of the 
recitals contained in these agreements, I 
am not prepared to accept P. W. Ts evi- 
dence that the tenants of these canteens 
are at liberty to run them at other times 
also. In particular Exhibit p-10 provides 
that the lessee’ shall rum the busines; 
only during the show hours and that it 
shall be closed as soon as the cinema 
shows are closed. (8) A few of the per- 
sons working in the canteens- are allowed 
inside the auditorium during the inter- 
val for vending eatables and beverages. 
They can enter the auditorium a few 
minutes before the interval and can re- 
main inside the auditorium for a few 
minutes after the interval. (9) It is seen 
from Ex-p. 10 that the management of 
the cinema theatre had reserved to itself 
the right to specify what types of things 
should be sold in the canteen. The can- 
teens are expected to maintain a higk 
degree of cleanliness and sanitation. (10: 


In some cases the managements of the 


theatres ‘reserve the''right to enter the 
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carteen premises at all reasonable time 
for purposes of check and inspection. 
Ex. p. 9 contains a specific clause in that 
regard.” 

5. These features led the Insurance 
Court to arrive at the following findings 
of fact: 


“From the several circumstances men- 
tioned above it is clear that these can~ 


teens are meant primarily for the con- 
venience and comfort of those visiting 
the cinema theatres though in a few cases 
the persons in charge of canteens | seem 
to be allowing the general public also to 
have access ca ~~ taking 





to the canteens 
advantage of the fact that the canteens 
can be reached directly from the abut- 
ting road. But this circumstance does 


not by itself indicate that these canteens 
are thrown open to the general public as 


other hotels, restaurants or eating 
houses.” 
6. In regard to cycle stands, the 


Insurance Court held: 
“Hence it may safely be concluded 
that these cycle stands are meant exclu- 


convenience of persons 





eto 


visiting the theatres.” 
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7. The Insurance Court found that 
the owners of theatres were principal 
employers with reference to the persons 
employed by contractors in the canteens 
and the cycle stands attached to the 
theatres and rejected the application 
filed by the owners of theatres under 
Sec. 75 of the Act. 


8. The disappointed theatre owners 
appealed under Section 82, with- 
out . avail, but undaunted, moved 
this Court for Special Leave to 


Appeal which we have granted, as stated 
earlier so that we may discuss the facets 
of the definitional dispute in some detail 
and lay down the law on the main 
question. 


9. A conspectus of the statute, to tha 
extent relevant, is necessary to appreciate 
the controversy at the Bar. The statu- 
tory personality and the social mission 
of the Act once- projected, the resolution 
of the conflict of interpretation raised in 
this case is simple. Although, technical- 
ly, the Act is a pre-Constitution one, it 
is a post-Independence measure and 
shares the passion of the Constitution 
for social justice. Articles 38, 39, 41, 42, 
43 and 43-A of the Constitution show 


-concern for workers and their welfare. 


Since Independence, this legislative moti~ 
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vation has found: expression in .m=ny 
enactments. We are concerned with one 
such law designed to confer benefits on 
this weaker segment in situations of tis- 
tress as is apparent from the Preamble. 


The machinery for state insurance is set 


up in the shape of a Corporation =nd 
subsidiary agencies. All 
factories or establishments are sough: to 
be insured against sickness and allied 
disabilities, but the funding, to imple- 
ment the policy of insurance, is by con- 
tributions from the employer and the 
employee. In view of the complexities of 
modern business organisation the princi- 
pal employer is made - primarily licble 
for payment of contribution “in resp2ct 
of every employee, whether directly 
employed by him or by or 
through an immediate employer”. 
Of course, where the employee is not 
directly employed by him but through 
another ‘immediate employer’, the 
principal employer is empowered to re- 
coup the contribution paid by him on 
behalf of the immediate employer 
(S. 41). There is an’ Inspectorate to 
superwise the determination and levy 
of the contributions. There is a charter 
prescribing penalties; there is an 3d- 
judicating machinery and there zre 
other policing processes for the smozth 
working of the benign project envisaged 
by the Act. The benefits belong to zhe 
employees and are intended to embrsce 
as extensive a circle as is feasible. In 
short, the social orientation, protective 
purpose and human coverage of the Act 
are important considerations in the sta- 
tutory construction, more weighty than 
mere logomachy or grammatical nicety. 

10. With this prefatory statement 
we may go straight to the crucial defi- 
nition. The essential question is whetber 
a cinema theatre manager, who has no 


statutory obligation to run a canteen or 


provide a cycle stand but, for the betər 


amenities of his customers and impro2- 
ment of his business, enters into an 
arrangement with another to maintain a 
canteen and a cycle stand and that other 
employs on his own, workers in ecn- 
nection with the canteen and the cyvele 
stand, can De held Hable for contribution 
as the principal employer of the work- 
men although they are engaged ince- 
pendently by the owner of the cante=n 
or the cycle stand. It is common grou-d 
that there is no statutory obligation <n 
the part of the appellants to run can- 


teen or keep cycle stands. It is commm 
ground, again, that the workers ‘with 


employees in — 
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whom we are concerned are not directly 
employed by the appellants and, if we 
go by the master and servant rela- 
tionship under the law of .contracts, 
there is mo employer-employee nexus. 
Even so, it has been held concurrently 
by the Insurance Court and the High 
Court that “canteens are meant primari- 
ly for the convenience and comfort of 
persons visiting the theatres and the 
cycle stands are meant exclusively for 
the convenience of the persons visiting 
theatres” and “that the persons employ- 
ed in the canteens and cycle stands are 
persons employed on work which is 
ordinarily part of the work ofthe thea- 
tre or incidental to the purpose of the 
theatre. In relation to the persons so em- 
ployed, therefore, the owmers of the 
theatres are principal employers.” The 
High Court proceeded further to affirm: 

“By undertaking to run the canteen 
or the cycle stand the contractor has 
undertaken the execution of the whole 
or part of the work which is ordinarily 
part of the work of the theatre of the 
principal employer or is incidental for 
the purpose of the theatre. We have al- 
ready held that the running of canteen 
or cycle stand is work carried on in con- 
nection with the work of the theatre, 
work which may be considered to be 
either ordinarily part of the work of the 
theatre or incidental to the purpose of 
the theatre, If so, there is no reason why 
the contractor should not come within 
the definition of ‘immediate employer’ ”. 


11. Before us counsel have mainly 
focussed on the definition of “employee” 
since the short proposition which creates 
or absolves liability of the appellants 
depends on the canteen workers and the 
cycle stand attendants being ‘employees’ 
vis-a-vis the theatre owners, There is no 
doubt that a cinema theatre is an ‘estab- 
lishment’ and that the appellants, as 
theatre owners, are principal employers, 
being persons responsible for the super- 
vision and control of the establishment. 
Admittedly, the canteens and cycle stands 
are within the theatre premises. Within 
this factual matrix let us see if the defi- 
nition in S. 2 (9) will fit. 

12. We may read the definition of 
“employee” once again before analysing 
the components thereof: 


2 (9) “employee” means any person 
employed for wages in or in connection 
with the work of a factory or establish- 
ment to which this Act applies, and 

i) who is_ directly employed by the 
principal employer on any work of, -or ,. 
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incidental or preliminary to or connected 
with the work of, the factory or estab- 
lishment, whether such work is done by 
the employee in the factory or establish- 
ment or elsewhere; or 

ii) who is employed by or through an 
immediate employer on the - premises of 
the factory or establishment or under the 
supervision of the principal employer or 
his agent on work which - is ordinarily 
part of the work of the factory or estab- 
lishment or which is preliminary to the 
work carried on in or incidental to the 
purpose of the factory or establishment, 
or 

iii) whose services are temporarily 
lent or let on hire to the principal em- 
ployer by the person with whom the 
person whose services are so lent or let 
on hire has entered into a contract of 
service; and includes any person employ- 
ed for wages on any work connected 
with the administration of the factory 
or establishment or any part, depart- 
ment or branch thereof or with the pur- 
chase of raw'materials for. or the dis- 
tribution or sale of the products of; the 
factory or establishment; but does not 
include :— ; 

(a) any member of the Indian naval, 
military or air forces; or 

(b) any person so employed whose 
wages (excluding remuneration for over- 
_ time work) exceed five hundred rupees 
a month: 

‘Provided that an employee whose 
wages (excluding remuneration for over- 
time work) exceed five-hundred rupees 
a month at any time after and not be- 
fore, the beginning of the contribution 
period, shall cantinue to be an employee 

until the end of that -period. 


13. The reach and range of the 
definition is apparently wide and delibe- 
rately transcends pure contractual rela- 
tionships. We. are in the field of labour 
jurisprudence, welfare legislation and 
statutory construction which must have 
due regard to Part IV of the Constitu- 
tion. A teleological approach and social 
perspective must play upon the interpre- 
tative process. 


14. Now here is a break-up of Sec. 2 (9). 
The clause contains two substantive 
parts. Unless the person employed quali- 
fies under. both he is not an ‘employee’. 
Firstly, he must be employed “in or in 
connection with” the work of an estab- 
lishment. The expression “in connectior. 
with the work of an_ establishment’ 


ropes in a wide variety of workmen who 
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may not be employed in the establish- 
ment but may be engaged only in con- 
nection with the work of the establish- 
ment, Some nexus must exist between 
the establishment and the work of the 
employee but it may be a loose connec- 
tion. ‘In connection with the work of an 
establishment’ only postulates some con- 
nection between what the employee does 
and the work of the establishment. He 
may not do anything directly for the 
establishment; he may not do anything 


statutorily obligatory in the establish- 
ment; he may not even do anything 


which is primary or necessary for the 


survival or smooth running of the estab- 

lishment or integral to the adventure.) 
It is enough if the employee does some 
work which is ancillary, incidental or 
has relevance to or link with the object 
of the establishment, Surely, an amenity 
or facility for the - customers who fre- 
quent the establishment has connection 
with the work of the establishment. The 
question is- not whether without that 
amenity or facility the establishment 
cannot be carried.on but whether such 
amenity or facility, even peripheral may 
be, has not a link with the establish- 
ment. Illustrations may not be exhaus- 
tive but may be informative. Taking the 
present case, an establishment like a 
cinema theatre is not bound to run a 
canteen or keep a cycle stand (in 
Andhra Pradesh) but no one will deny 
that a canteen service, a toilet service, 
a car' park or cycle stand, a booth for 
sale of catchy film literature on actors, 
song hits and the like, surely have con- 
nection with the cinema theatre and 
even further the venture. On the other 
hand, a book~-stall where scientific works 
or tools are sold or a stall where reli- 
gious propaganda is done, may not have 
anything to do with the cinema estab- 
‘lishment.and may, therefore, be exclud- 
ed on the score that the employees do 
not do any work in connection with the 


establishment, that is, the theatre. In 
the case of a five-star hotel, for instance, 
a barber shop or an arcade massage par- 
lour, foreign exchange counter or tourist 
assistance counter may be run by some 
one other than the owner of the estab- 
lishment but the employees so engaged 
do work in connection with the estab- 
lishment or the hotel even though thera 
is no obligation for a hotel to maintain 


such an ancillary attraction. By contrast, 
not a lawyer’s chamber or architects 
consultancy, Nor, indeed, is it a legal 
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ingredient that such adjunct should be 
exclusively for the establishment, if it is 


mainly its ancillary. i 


15. The primary test in the substan- 
tive clause being thus wide, the emplo- 
yees of the canteen and-the cycle stand 
may be correctly described as employed 
in connection with the work of the 


establishment. A narrower construction 
may be possible but a larger ambit is 
clearly imported by a purpose-oriented 
interpretation. The whole goal of the 
statute is to make the principal employer 
primarily liable for the insurance of 
kindred kinds of employees on the pre- 
mises, whether they are there in’ the 


work or are merely in connection vith 
the work of the establishment. 


16. Merely being employed in von- 
nection with the work of an establish- 
ment, in itself, does mot entitle a person 
to be an ‘employee’. He must not only 
. ibe employed in connection with the work 
of the establishment but also be shown 
to be employed in one or other of the 
three categories mentioned in Sec. 2 (9).. 


17. Sec. 2-.(9) (i) covers only emolo- 
yees who are. directly employed by the 
principal employer. Even here, there are 
expressions which take in a wider group 
of employees than traditionally so 
regarded, but it is imperative that any 
employee who is not directly employed 
by the principal employer cannot be 
eligible under Sec. 2 (9) (i). In the pre- 
sent case, the employees concerned are 
admittedly not directly employed by the 
cinema proprietors. | 


18. Therefore, we move down to 
Sec. 2 (9) (ii). Here again, the language 
used is extensive and diffusive imagina- 
tively embracing all possible alternatives 
of employment by or through an inde- 
pendent employer. In such cases, the 
‘principal employer’ has no direct em- 
ployment relationship since the ‘imme- 
diate employer’ of the employee em- 
cerned is some one. else. Even so, such 
an employee, if he works (a) -on the pere- 
mises of the establishment, or (b) under 
the supervision of the principal emplo- 
yer or his agent l 
ordinarily part of the work of the estab- 
lishment or which is preliminary to the 
work carried on in or incidental to the 
purpose of the establishment”, qualifies 
under Sec. 2 (9) (i). The plurality of 
persons engaged in various activities who 
are brought into the definitional net is 
wide and considerable; and all that is 
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mecessary. is that the employee be on the 
premises or be under the supervision of 
the principal employer or his agent. 
Assuming that the last part of Sec. 2 (9) 
(ii) qualifies both these categories, all that 
is needed to satisfy that requirement is 
that the work done by the employee 
must be (a) such as is ordinarily (mot 


necessarily non-statutorily) part of the 
work of the establishment, or (b) which 
is merely preliminary to the work car- 
ried on in the establishment, or (c) is 
just imcidental to the purpose of the 


establishment. No one can seriously say 
that a canteen or cycle stand or cinema 
magazine booth is not even incidental to 
the purpose of the theatre. The cinema 
goers' ordinarily find such work an ad- 
vantage, a facility an amenity and some~ 
times a necessity. All that the statute 
requires is that the work should not be 
irrelevant to the purpose of the estab- 
lishment. It is sufficient if it is incidental 
to it. A thing is incidental to another if 
it merely appertains to something else 
as primary. Surely, such work should 
not be extraneous or contrary to the 
purpose of the establishment but need 
not be integral to it either. Much de- 
pends . on time and place, habits and 
appetites, ordinary expectations and 
social circumstances. In our view, clearly 


the two operations in the present case, 


namely, keeping a cycle stand and run- 
ning a canteen are incidental or adjuncts 
to the primary purpose’ of the theatre. 


19. We are not concerned with 
Sec. 2 (9) (iii) nor with the rest of the 
definitional provision. 


20. Shri Chitale tried to convince us 
that on a minute dissection of the various 
clauses of the provision it was possible 
to exclude canteen employees and cycle 
stand .aftendants. May be, punctilious 
sense of grammar and minute precision of 
language may sometimes lend unwitting 
Support to narrow interpretation, But lan- 
guage is handmaid, not mistress. Max- 
well and Fowler move along different 
streets, sometimes. When, as in Sec, 2 (9), 
the definition has been cast deliberately 
in the widest terms and the draftsman 
has endeavoured to cover every possibi- 
lity so as not to exclude even distant 
categories of .men employed either in 
the primary work or cognate activities, 
it will defeat the object of the statute to 
truncate its semantic sweep and throw 
out of its ambit those who obviously are 
within the benign contemplation of the 
Act. Salvationary effort, when the wel- 
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fare of the weaker sections of society is 
the statutory object and is faced with 
stultifying effect, is permissible judicial 
exercise, 

21. In this view we have no doubt 
that the findings assailed before us are 
correct and that the conclusion reached 
deserves to be affirmed, We do so. 

22. Learned counsel for the appellants 
finally submitted that, in this event of 
lour negativing his legal contention, he 
ishould be given the benefit of natural 
justice. We agree. The assessment of the 
quantum of the employers’ contribution 
has now been made on an ad hoc basis 
because they merely pleaded non-liabi- 
lity and made no returns. On the strength 
of Sec. 45-A the contribution was deter- 
mined without hearing. In the circum- 
stances of the case, —— and the learned 
Attorney General has no objection — we 
think it right to direct the relevant Cor- 
poration authorities to give a fresh hear~ 
ing to the principal employers concerned, 
if sought within 2 months from today, 
to prove any errors or infirmities in the 
physical determination of the contribu- 
tion. Such a hearing, in tune with the 
ruling, of this court in the Central Press 
Case (1977) 3 SCR 35: (1977 Lab IC 
884 : (AIR 1977 SC 1351) is fair and so 
we order that the assessment shall be 
reconsidered in the 
hearing to the appellants and the quan- 
tum of contribution affirmed or modified 
by fresh orders. 

23. Before we formally wind up we 
think it apt to make a critical remark 
on the cumbersome definition in Sec. 2 
(9) of the Act which has promoted con- 
siderable argument, This reminds us of 
the well-known dictum of Sir James 
Fitzjames Stephen “that in drafting it is 
mot enough to gain a degree of precision 
which a person reading in good faith can 
understand, but it is necessary to attain 
if possible to a degree of precision which 
a person reading in bad faith cannot 
misunderstand ’’.** 

24. Subject to this direction we dis- 
miss the appeals with costs (one set). 

Appeals dismissed. 
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V. R. KRISHNA IYER, 


D. A. DESAI AND 
QO, CHINNAPPA REDDY, JJ. 
Sham Lal ete. ete, Petitioners v, 
Union of India and others, Respondents. 
Writ Petn. Nos. 4154, 4209, etc. of 


1978, D/- 16-8-1978. 


Constitution of India, Arts, F 19 — 
Punjab Excise Act (1 of 1914), S. 59 (f) 
(v) — Punjab Liquor Licence Rules 
(1956), R. 37 (as amended in Haryana in 
1973) — In view of judgment in AIR 
1978 SC 1457, S. 59 (f) (v) and R. 37 are 
valid — Suggestion to fix identical days 


-of teetotalism for neighbouring States of 


Haryana and Punjab made. 
(Paras 1 and 3) 
Anno: AIR Comm., Constn, of India, 
(2nd Edn.), Art. 14, N., 32 and Art. 19, 
N. 82 (H). 
Cases Referred: Chronological Paras 
AIR 1978 SC 1457 4 


KRISHNA IYER, J.— The State of 
Haryana, like the other States of India, 
has on its statute book a legislation for 
liquor regulation and fiscal levy. In 
fact, it is the same as the Punjab Excise 
To bring in progressive re~ 
striction: in the sale of alcohol, Rule 37 
was amended in Haryana making the 
Ist and the 7th of every month a holi- 
day for liquor shops. This rule and tha 
statutory source of power to make rules 
namely, S. 59 (f) (v) of the Punjab Ex- 
cise Act, 1914, have been challenged be- 
fore us on a variety of grounds and wé 
have heard counsel on both sides. The 
arguments being identical with those al~ 
ready considered by us in the Punjab 
batch of writ petitions that judgment 
gcverns these cases also, and therefore 
we annex it by this judgment and we do 
net think it necessary to launch on any 
additional discussion. 


2. A few other submissions, which 
herdly merit mention were made: we do 
not deal with them. 


3. One cautionary signal we would 
like to sound. Haryana and Punjab are 
neighbouring States and unless identical 
days of teetotalism for the liquor shops 
are declared in both States, the exer~ 
cise in prohibition will prove futile, af 
least in the border districts. If the days 
are different in the two States, there 
will be a massive trek of the drinking 
population from the border districts of 
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one State to the other, thus defeating 
the statutory purpose. We hope that li- 
quor lobby notwithstanding, the State, 
will streamline the ‘dry’ days in. both 
the States. 

4. For reasons given in writ petition 
Nos. 4021-4022 of 78 etc, (reported in 
AIR 1978 SC 1457) we dismiss the pre- 
sent batch of writ petitions with costs, 
{one hearing fee). 


Petitions dismissed. 
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V. R. KRISHNA IYER, D..A. DESAI 
AND O. CHINNAPPA REDDY, JJ. 


Lingala Vijay Kumar and Others, 
Appellants v. The Public Prosecutor, 
Andhra Pradesh, Hyderabad, Respondent. 

Criminal Appeal No. 257 of 1978, D/- 
2-8-1978. 

Criminal P. C. (2 of 1974), Ss. 386 (c) 
and 235 (2) — Appeal for enhancement 
of sentence — Duty of High Court to 
pass speaking order, 


Where seven youngmen all around 
seventeen were tried for offence u/s 395 
I.P.C. for having robbed the Bank and 
the sentence of 24 years R. I, to each 
was imposed by Sessions Court having 
found all of them self-less ideologues 
with revolutionary ardour; enhancement 
of sentence to seven years R. L by High 
Court by merely saying that the ‘ends 
of justice’ demand it was set aside restor- 
ing sentence of Sessions Court imposed 
for specific reasons none of which had 
been expressly countered by High Court. 
Need to keep the young accused separate 
from sadistic adults in jail and to orient 
them on a human course treating them 
as class B prisoners stressed and direct~ 
ed accordingly. (Para 9) 


Anno: AIR Comm. Cr, P. C. (2 of 1974) 
(7th Edn.) S. 386 N. 33-A and S. 235 
N. 1. 


Cases Referred: Chronological Paras 
(1952) 344 US 86:97 LEd 114, Sweeney 
v., Woodall 10 
M/s. R. K. Garg, and V. J. Francis, 
Advocates, for Appellants; Mr. P. P. Rao, 


*(Criminal Appeal No. 221 of 1975 and 
Tr Criminal Appeal No. 749 of ‘1975 
` D/- 18-101976. (An, Pra.)) 
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Sr, Advocate (Mr. G. N. Rao, Advocate 
with him), for Respondent. 

KRISHNA IYER, J.:— Seven danger- 
ously ideological teenagers, politically 
impatient with the deepening injustice 
of the economic order and _  ebulliently 
infantile in their terrorist tactics, were 
sentenced to seven years in prison for 
the offence of having robbed the State 
Bank of a few thousand rupees’ with 
non-violent use of crude pistols and 
country bombs which, in the language 
of the Penal Code, amounts to dacoity— 
a grave property crime. They were duly 
prosecuted, convicted and awarded 2} 
years rigorous imprisonment. Appeals 
by the accused and the State ended in 
the enhancement of the sentence to 
seven years R. I each. 


2. We have, on a perusal of the judg- 
ment, under appeal and after hearing Sri 
Garg for the appellants, declined to 
demolish the conviction although the 
scenario of events is judicially disquiet- 
ing. Why? Because in our adversary sys- 
tem and ‘umpire’ tradition of the judicial 
process the weaker accused, sometimes 
anathematized as naxalite or by other 
unpopular appellation, is theoretically 
equal before the law but in real-life 
terms, thanks to practical handicaps, the 
scales of justice (not the Judges) tend to 
incline against him. Law is what law 
does, not what law speaks. The Judge, 
tradition-bound plays an umpire’s pas- 
sive role in an adversary system. He 
holds on the basis of proof proffered by 
the prosecution, tested by the conven- 
tional process of cross-examination and 
the standard yardsticks of credibility. 
He has no activist alternative of further 
probe, for he has no independent assist- 
ance in that behalf. The technical power 
to summon court witness or put ques- 


tions hardly helps in practice. And when 


the defence is financially, socially, poli- 
tically or otherwise too weak to ex- 
plore the investigatory veracity or ex- 
plode the testimonial value of the prose- 
cution and its witnesses or to undertake 
its own garnering of effective materials 
to establish innocence, the equal scales 
of justice operate queerly. Even so, we 
cannot travel beyond the record, and 
concurrent: findings of fact acquire a ju- 
dicial sanctity which stands in the way. 
of our re-assessment of evidence at the 
tertiary stage. For this reason we con- 
fine ourselves to the conscientious issue 
of correctional sentence—that Cinderalla 
of Indian Criminology despite S, 235 (2), 
Cr, P, Code, 
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3. Nevertheless, we must express our 
astonishment at the hasty impropriety 
of making cash awards to prosecution 
witnesses when the case was subjudice, 
at a public ceramony where the Chief 
Minister himself presided. The factual 
foundation is furnished by the follow- 
ing paragraph in the judgment of the 
trial court: 


“Before parting with the case I wish 
to observe that the government by giv- 
ing awards to some of the witnesses in 
the case at a public meeting held at 
Naidugudem presided over by the Chief 
Minister while the matter was still sub- 
judice for their having courageously 
chased the accused and caught them 
soon after the offence created an em- 
barrassing situation for the court mak- 
ing it difficult to arrive at the truth 
without a prejudiced mind. But all the 
same I scrupulously kept this aspect of 
the case from my mind and arrived at 
the decision independently on merits. 
The government ought not to have pre- 
judged the case and awarded any cash 
prizes to any of the witnesses. What an 
awkward figure the government would cut 
if due to some compelling legal require- 
ments the court was obliged to come to 
a conclusion that the witnesses to whom 
it had given awards in advance were all 
got up witnesses unworthy of credit? I 
think it will not be too much if I hope 
that things of this type will not be re- 
peated by the government in future in 
its own interests and in the interests of 
administration of justice.” ~ 


Emphatically we agree. ‘Cash awards 
for bravery’ to witnesses when a crimi- 
nal case is pending may be euphemistic 
officialese but may be construed by the 
accused as purchase price for testimonial 
fidelity. 


4. The overzealous antics and objec- 
tionable tactics are far from fair for a 
political government which pays homage 
to judicial justice and betrays a mood of 
executive interference with the course 
of justice where political vendetta shows 
up. We enter this-caveat to arrest repe- 
tition and to alert about consequences. 
No one is above contempt power in our 
constitutional order, 


5. Now we reach the crucial question 
of the appropriate punishment. The con- 
spectus of facts relevant to this branck 
may be recapitulated. (i) all the sever. 
sentencees are around seventeen; (ii) all 
of them are selfless ideologues with re- 
volutionary ardour impressed militantly 
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with the Preamble declaration of the 
Constitution ‘to secure economic justice’; 
(ili) none of them is a dacoit in the high- 
way robber sense but everyone is, in 


the criminal connotation — more danger- 
ous for the proprietariat because they 
violently and openly challenge the basis 
of those capitalist values which find ex- 
pression in the 118~year-old Penal Code. 


(It is a matter for parliamentary action 


whether the Code should shift its penal 
emphasis to the social justice concerns 
of Parts III and IV more than Lord 
Macaulay meant.) 

6. The primary considerations which 
persuaded the trial Judge to impose a 
lenient term of 30 months in jail have 
been succinctly stated: 


(i) All the accused persons 
young, accused No, 5 
years of age. 

(ii) The behaviour of the accused per- 
sons in the Court throughout the trial 
was exemplary. 
` (iii) The accused persons are really an= 
xious to relieve the suffering of the 
poor and are absolutely sincere in this 
regard. 2.2 

(iv) In their teens, they have volun= 
tarily denied themselves all comforts 
and are even risking their lives for the 
sake of poor. 

(v) No amount of repression would 
bring them into the right path and that 
they should be won over only by psy- 
chological methods and by persuation. 

(We have borrowed from para 20 of 
the Special Leave Petition.) 


7. The High Court has superseded 
the trial court’s discretionary impost for 
which it has power, provided error in 
principle or perverse exercise or like 
faux_pas is pointed out and those reasons 
stated. Apvellate power to prune or pro- 
tract is not unbridled when discretion 
once exercised is to be upset, And the 
higher court can be draconic, if grounds 
exist, but it cannot be laconic. 


8. Dealing with the sentence the 
learned Judge observed: 


“Coming to the sentence taking into 
consideration that the accused are young 
people the learned Sessions Judge 
thought that the ends of justice would 
be met if they are sentenced to under- 
go R.I. for 24 years each. Under Sec. 395 
of the Indian Penal Code whoever com- 
mits dacoity shall be punishable with 
imprisonment for life or R.I. for a period 
which may extend to ten years and — 
shall also be liable to fine. No doubt tha 
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accused are young persons, Nonetheless 
the offence committed by them is a very 
grave one. I think the ends of justice ve- 
quire enhancement of sentence and it 


would simply be met if their sentences ' 


are enhanced to undergo R., I. for a 
period of seven years each and to pay a 
fine of. Rs. 1,000 each and in default. to 
undergo R, I. for a further period of six 
months each.” 


The four words: which do justice to the 
trial court are “the ends of justice”. 
What are the ends of justice here? The 
specific reasons assigned -by the Sessians 
Court must be countered by. clear rat:o- 
cination, and then the Supreme Court 
ordinarily keeps- out, 


§. What do we mean by “the ends of 
justice”? Hans Kelsen in a farewell lec- 
ture in Berkeley, way back in 1952, rais- 
ed the question and said: 


“When Jesus of Nazareth was brought 
before Pilate and admitted that he was 
a king he said; ‘It was for this that I 
was born, and for this that I came to 
the world, to give testimony for truth. 
Whereupon Pilate asked, ‘What is truth?’ 
The Roman procurator did not expect, 
and Jesus did not give, an answer to this 


question; for to give testimony for truch 


was not the essence of his mission as 
Messianic King. He was.born to- give 
testimony for Justice, the justice to be 


realised in the Kingdom of God, and 
for this justice he died on the cross. 
Thus, behind the question of - Pilate... 


‘What is truth?’ arises, out of the blood 
of Christ, another still more important 


question, the eternal question of man- . 


kind,. What is Justice? 


No other question has been discussed 
SO passionately; no other question has 
caused so much precious blood and so 
many bitter tears to be shed; no other 
question has been the,object of so much 
intensive thinking by the most illustri- 
ous from Plato to Kant; and yet, this 
question is today as unanswered as it 
ever was. It seems that it is one of 
those questions to which the resigned 
wisdom applies that man cannot find a 


definitive answer, but can only try im- 


prove the question”. 


It fairly follows that Christian 
was not Roman justice, and social jus- 
tice hardly squares with ‘Haves’ justice. 
To enhance the sentence to seven years 
R. I. by merely saying the ‘ends of jus- 
tice’ demand it is to continue the ques- 


tion, as Prof. Kelson put it, not to meet 


it, We find no speaking order in the 
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High Courts substantial enhancement 
and restore the sentence of the Sessions 
Court imposed for stated. reasons none 
of which have been: expressly dissented 
from by the High Court or can be called 
impertinent. 


10. Having desisted from interfering 
with the conviction and having reverted 
to the sentence of the trial court, we 
feel impelled to make a few observa- 
tions -on prison justice since. under “the 
court’s mandate these seven teenagers 
are being sent into that world. within 
the world which is’ substantially sight- 
proof and sound~proof, The court has 
responsibility to see that . punishment 
serves social defence which is the vali- 


- dation of deprivation of citizen’s liberty. 


Correctional treatment, with a rehabili- 
tative orientation, is an imperative of 
modern penology which has abandoned 
jus telionis. The therapeutic basis of in- 
carceratory life-style is not unkonwn to 
Gandhian India because the Father of 
the Nation regarded a criminal as a 
morally aberrant patient, A hospital set- 
ting and a humanitarian ethos must per- 
vade our prisons if the retributive 
theory, which is but vengeance in dis- 
guise, is to disappear and deterrence as 
a punitive objective gain success not 
through the hardening: practice. of inhu- 
manity inflicted on prisoners but by 
reformation and healing. whereby the 
creative potential of the prisoner is un- 
folded. These values have their roots in 
Article 19 of the Constitution which 
sanctions deprivation of freedoms pro- 
vided they render a reasonable service 


to social defence, public order and se- 
curity of the State. By cruel treatment 
within the cell you injure his psyche 
and injury never improves. Nay, you 
make him recidivist, embittered and 
ready to battle with society on emerg- 
ing from the jail gates, By karuna in- 
forming prison practices you instil a 


sense of dignity and worth in the pri- 


soner so that he awakens to a new con- 
sciousness and remakes himself. It is 
obvious that it is unreasonable to be 


torturesome, as it recoils on society and 
it is reasonable to be compassionate, 
educative and ‘purposeful because it 
transforms the man and makes him more 
social. This brief divagation leads to 
one conclusion that within the jail these 
7 young men shall not be treated with 


any tinge of brutality —- a caveat which 
has become necessary when we remem- 
ber that they are treated as ‘naxalites’ 
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and the witnesses who have given evi- 
dence against them have been hurriedly 
rewarded officially by the Chief Min- 
ister, The writ of the rule of-law, if it 
runs within the jail system, shall not 
permit inhumanity. On appropriate mo- 
tion made to this court showing viola- 
tion of the residual rights of a prisoner 
by unnecessary cruelty and  unreason- 
able impositions and denials and depri- 
vations within the prison-setfing, the 
judicial process will call to order the 
prison authorities and make them res- 
pect the fundamental rights of the ap- 
pellants. Prisoners ‘are not non-persons. 
The American Court has taken the view 
and we agree with it even on the basis 
of our Constitution: 


“the responsible prison authorities...... 
have abandoned elemental concepts of 
decency by permitting conditions to pre- 
vail of a shocking and debased nature, 
then the courts must intervene and in- 
tervene promptly to restore the primal 
rules of a civilized community in ac- 
cord with the mandate of the Constitu- 
tion of the United States.” : 

(257 F. Supp, 674 (S. D. Cal. 1966)) 
Justice Douglas, speaking of American 
prisons in Sweeney v, Woodall, (1952) 
344 US 86 observed: 


(Petitioner) offered to prove that he 
was stripped to his waist and forced to 
work in the broiling sun all the day ilong 
without a rest period. 


He offered to prove that on entrance 
to the prison he was forced to serve as 
a “gal-boy” or female for homosexuals 
among the prisoners. 


Lurid details are offered in support 

of these main charges. If any of them is 
true, (petitioner) has keen subjected ta 
cruel and usual punishment in the past 
and can be expected upon his return to 
have the same awful treatment visited 
upon him. 
.»... If the allegations of the petition 
are true, this (petitioner) must suffer 
torture and mutilation or risk of death 
itself to get relief in Alabama. ‘ 


RNA I rebel at the thought that any hu- 
man being...... ... should be forced tc 
run a gamut of blood and terror......... 


to get his constitutional rights.” 


Our prisons are not laudably different 
even in the matter of homosexuality 
The point of no return in social defence 
arrives if imprisonment is not geared tc 
therapeutic goals. On release, such ar 
offender is ‘caught’ in a “revolving door” 
=— leading from. arrest. on .the streer 


v. Public Prosecutor, A. P. 


‘These unspeakable prison facts 
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through a brief unprofitable sojourn in 
jail, back to the street and eventually 
another arrrest, The jails, overcrowded 
and put to a use for which they are not 
Suitable, have a destructive effect upon 
+s... inmates.” The appellants are mili- 
tant men in a hurry with revolutionary 
zeal and the good of the society at heart 
insisting on social justice which under 
the Indian Sun is specialising on slow 
motion. They are violent and need to be 
weaned of this self-defeating weapon. 


11, And one harrowing thought rele- 
vant to sentence and with a grim bear- 
ing on prison treatment is that some of 
these convicts are ‘children’ by defini- 
tion in the Saurashtra Children Act (Act 
21 of 1954 S. 4 (d)) although a year or 
so older than ‘children’ under the An- 
dhra Children Act. Were they tried in 
Gujarat as ‘children’ they would have 
been neither in a criminal court nor in 
prison. This has a vicarious impact on 
the sentencing discretion, More import- 
antly, these adolescents, when ushered 
irto jail with sex-starved ‘Lepers’ 
sprinkled about, become homosexual 
offerings with nocturnal dog-fights. 
perhaps 
receive indifferent attention on Home 
Ministry files but must weigh with the 
court in inducing it to direct that the 
young incarcerates are separated dusk- 
to-dawn from sadistic adults. We direct 
the superintendent to do so, in the ex- 
pansive powers under S, 482, Cr. P.C. 


12, Having regard to these circum~« 


stances, we direct that these prisoners 
be oriented on a humane course, be 
treated as ‘B’ class prisoners, allowed 


opportunities of improving themselves 
and nourishing their minds with whole- 
some reading so that on return thence 
they turn a new leaf retaining the flav- 
our of their self-sacrificing spirit to 
change ‘the sorry scheme of things en~ 
tire’ but without blood-letting barbari- 
ties and boomeranging terrorism. Re-« 
creational opportunities and other fac- 
tors which will improve rather than in- 
jure must be brought into play when 
dealing with these prisoners. These ob- 
servations in- the direction of prison re~ 
forms are relevant for the whole jail 
system, still of Raj vintage, because con- 
ditions there leave much to be desired 
in the matter of humanism and correc 


‘tionalism. We are aware that there is a 


hopeful awakening on the part of the 
Government: at the Central and State 
levels towards hospitalisation effect. as 
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against ‘zoological’ impact. If our obser- 
vations did catalyse this trend it were 
good. After all, the constitutional cul- 
ture of our country imposes this obliga- 
tion, as we have briefly indicated. Pri- 
son justice is part of social justice. 
Order accordingfy. 
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Industrial Disputes Act (1947), Ss. 24, 15 
and Sch. 2, Item 5 — Strike, whether 
illegal or unjustified — Test — Strike 
found to be legal and justified — Com- 
pany failing to prove that the workmen 
resorted to force and violence during the 
period in question — Tribunal held, was 
justified in holding that workmen were 
entitled for wages for that period — Mo 
interference by Supreme Court. (Consfi- 
tution of India, Art. 136). 


In order to entitle the workmen io 


wages for the period of strike, the strike . 


should be legal as well as justified. A 
strike is legal if it does not violate ary 
provision of the statute. Again, a strike 
cannot be said to be unjustified unless 
the reasons for it are entirely perverse 
or unreasonable. Whether a particular 
strike was justified or not is a question of 
fact which has to be judged in the light 
of the facts and circumstances of each 
case. It is well settled that the use of 
force or violence or acts of sabotage re- 
sorted to by the workmen during a strike 
disentitles them to wages for the strike 
period. (Para +) 


The strike cannot -be said to be illegal 
when the management has failed to show 
contravention of any provision of the 
law. So also, where, before the conclu- 
sion of the talks for conciliation which 
were going on through the instrumenta- 


lity of Assistant Labour Commissioner, 


the Company retrenched as many as 93 of 
its workmen without even intimating =o 


*(From the Award, D/- 30-12-1970 of the 


8th Industrial Tribunal, W. Bengal in- 


Case No. VIII-480/68). 


IV/IV/B742/78/Lac | 
1978 S. C./o4 X G4 


Civil Appeal No. 1812 of 1971, D/- 3-- 
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the Labour Commissioner that it was 
carrying out its proposed plan of effect~ 
ing retrenchment of the workmen, the 
strike cannot be said to be unjustified. As 
the management has also failed to prove 
that the workmen resorted to force and 
violence during the relevant period of 
strike, the Tribunal was justified in hold- 
ing that the striking workmen were 
entitled to their wages for the relevant’ 
period in question. Hence the Supreme 
Court will not interfere with the decision 
of the Tribunal. (Paras 6, 8) 


Anno: (1) AIR Manual (3rd Edn.), I. D. 
Act, S. 15, Notes 3, 6; S. 24, N. 1, Sch. 2, 
Item 5; (2) AIR Comm., Const. of India, 
(2nd Edn.), Art. 136, N. 10-A. 


Mr. Sachin Choudhari, Sr. Advocate 
(Mr. D. N. Gupta, Advocate with him), 
for Appellant; Mr. Somnath Chatterjee, 
Sr. Advocate, (Mr. Rathin Das, Advocate 
with him), for Respondent. 


JASWANT SINGH, J.:— This appeal 
by special leave challenges the award 
dated Dec, 30, 1970 of the Eighth Indus- 
trial Tribunal, West Bengal, in a refer- 
ence made to it by the State Government 
under S. 10 of the Industrial Disputes Act, 
1947 holding ‘the striking workmen en- 
titled to their wages’ for a portion of the 
strike period viz. from January 11, 1968 
to the end of February, 1968, and direct- 
ing the appellant to pay the same to the 
workmen within one month from the. 
date of the publication of the award in 
the Calcutta Gazette, 


2. For a proper appreciation of the 
questions involved in the appeal, it is 
necessary to set out the circumstances 
leading to the strike which lie in a short 
compass. On December 27, 1967, the ap- 
pellant M/s. Crompton Greaves Ltd., Cal- 
cutta, (hereinafter referred to as ‘the 
Company’), which is an engineering con- 
cern engaged in the manufacture and sale 
of electrical products such as motor-fans, 
motor control gears, transformers and. 
other electrical instruments, and has its 
Registered Office at Bombay and branches 
at several places in India, intimated to 
Greaves Cotton and Crompton Parkin- 
ston Associate concerns’ workmen’s Union, 
Calcutta, (hereinafter referred to as ‘the 
Union’) its decision to reduce the strength 
of the workmen in its branch at Calcutta 
on the ground of severe recession in busi- 
ness. Apprehending mass retrenchment 
of the workmen who numbered 353, the - 
Union sought the intervention in the 
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matter of the Minister-in-charge, Labour, 
and the Labour Commissioner. There- 
upon, the Assistant Labour Commissioner ~ 
arranged joint conferences in his office of 
the representatives of the Union and the 
Company with a view to explore avenues 
for conciliation and amicable settlement. 
Two conferences were accordingly held 
on the 5th and 9th January, 1968 in which 
both the parties participated. As a re- 
sult of these conferences, the Company 
agreed to hold bi-partite talk with the 
representatives of the Union at its Cal- 
cutta office on the morning of January 10, 
1968 to find out the possibility of an 
agreed solution. The talk, as agreed, did 
take place on the morning of January 10, 
1968 but no agreement could be arrived 
at. Whereas according to the Union, the 
Management of the Company was not 
serious to arrive at a negotiated settle- 
ment and merely made a show of dis- 
cussing the matter with its representa- 
tive, according to the Management of the 
Company, the unseemly and recalcitrant 
attitude adopted by the Union during the 
course of the talk led them to believe that 
the Union was not interested in any fruit- 
ful negotiation. The Assistant Labour 
Commissioner, however, continued to use 
his good offices to bring about an amicable 
settlement through another joint confer- 
ence which was scheduled for January 
12, 1968. On the afternoon of January 10, 

1968, the Company without informing the 
Labour Commissioner that it was pro- 
ceeding to implement its proposed scheme 
of retrenchment, hung up a notice re- 

trenching 93 of its workmen belonging tc 
its Calcutta office. Treating the ster 
taken by the Company as pretty serious 

demanding urgent attention and im- 
mediate action, the workmen resorted te 
strike with effect from January 11, 196% 

after giving notice to the appellant anc. 
the Labour Directorate and continued the 
same up to June 26, 1968. In.the mean- 
time the industrial dispute in relation to 


the justification of the aforesaid retrench- . 


ment was referred by the State Govern- 
ment to the Industrial Tribunal on March 
1, 1968. Subsequently, the State Govern- 
ment vide its order No. 8890-I.R./IR/10L~ 
79/67 dated December 13, 1968 referred 
the issue of the workmen’s entitlement to 
wages for the strike period from January 
11, 1968 to June 26, 1968 to the Indus- 
trial Tribunal for adjudication. By its 
aforesaid order dated December 30, 1976, 
the Industrial Tribunal acceded to the 


workmen’s demand for wages for the 
period commencing from January 11, 1963 


[Prs, 2-6] Crompton Greaves v, The Workmen (Jaswant Singh J.) 
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to the end of February, 1968 but rejected 
their demand for the remaining period of 
the strike observing that ‘the redress for 
retrenchment having been sought by the 
Union itself through the Tribunal, there 
remained no justification for the work- 
men to continue the strike’. The scope of 
the appeal is, therefore, restricted to the 
determination of the short question of 
entitlement or otherwise of the striking 
workmen to wages for the period com- 
mencing from January 11, 1968 and end- 


ing with February 29, 1968. 


3. Before proceeding to formulate the 
Points arising for consideration in this 
appeal, we think it appropriate to advert 
to the legal position bearing on the up- 
shot of the appeal. 


4. It is well settled that in order to 
entitle the workmen to wages for the 
reriod of strike, the strike should be legal 
as well as justified. A strike is legal if 
it does not violate any provision of the 
statute, Again, a strike cannot be-said 
to be unjustified unless the reasons for it 
are entirely perverse or unreasonable. 
Whether a particular strike was justified 
cr not is a question of fact which has to 
te judged in the light of the facts and cir- 
cumstances of each case. It is also well 
settled that the use of force or violence 
or acts of sabotage resorted to by the 
workmen during a strike disentitles them 
to wages for the strike period. 


5. In the light of the above mentioned 
principles, the following two points arise 
for consideration in this case :— 

1. Whether the aforesaid strike was 


-ilegal or unjustified ? 


2. Whether the workmen resorted to 
force or violence during the portion of 
the strike period commencing from Janu- 
ary 11, 1968 and ending with February 29, 
1968 ? 


Re, Point No. 1: 


6. No specific provision of law has 
been brought to our notice on bpe- 
half of the appellant which render- 
ed the strike illegal during the period 
under consideration. The strike cannot 
also be said to be unjustified as before the 
conclusion of the talks for conciliation 
which were going on through the instru- 
mentality of Assistant Labour Commis- 
sioner, the Company retrenched as many 
as 93 of its workmen without even inti- 
mating to the Labour Commissioner that 
tt was carrying out its proposed plan of 
effecting retrenchment of the workmen. 
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Point No. 1, therefore, is answered in the 
negative. 


Re. Point No. 23 


7. The only other point that remains 
to be decided is whether the striking 
workmen resorted to force and violence 
between January 11, 1968 and the end 
of February, 1968 which disentitled them 
to wages. 


8. The Tribunal has held that it has 
not been proved that the workmen re- 
sorted to force and violence during the 
period in question. We have ourselves 
gone through the entire evidence adduced 
in the case but have not been able to dis- 
cern anything therein which may impel 
us to take a view different from the one 
taken by the Tribunal. May be that force 
and violence was resorted to by the 
striking workmen but the vital question 
that confronts us is whether the Company 
has been able to establish it. No clear, 
cogent and dis-interested evidence has 
been adduced to substantiate the charge 
that the striking workmen gharoed the 
managerial staff or assaulted and intimi- 
dated the loyal employees or cut off elec- 
tric lines or prevented any dealer from 


entering the business premises of the . 


Company and transacting business with 
it. No prosecution also appears to have 
been launched-in regard to any of these 
alleged incidents excepting the one by 
C. G. Biswanathan which was also later 
on withdrawn. The Company has failed 
to produce either Mr. Bose or any other 
employee mentioned in its various letters 
to the Police. The material on the re- 
cord thus falis far short of the standard 
of proof required in cases of this nature. 
The Tribunal was, therefore, justified in 
holding that the Management has failed 
to prove that the workmen resorted to 
force and violence during the relevant 
period with which we are concerned. 
Accordingly, we cannot interfere with the 
decision of the Tribunal in this appeal 
under Art. 136 of the Constitution. 


$. For the foregoing reasons, we find 
no merit in this appeal which is dismissed 
but without any order as to costs. 


Appeal dismissed. 
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S. MURTAZA FAZAL ALI, JASWANT 
SINGH AND R. S5, PATHAK, JJ. 


Union of India, Appellant v. Shri 
Ramesh Cotton Mills Ltd., Respondent. 

Civil Appeal No. 2469 of 1968, D/- 21-3- 
1978. 


Constitution of India, Art. 132 — Decree 
for damages against Railway for neglig- 
ence — Interference by Supreme Court — 
(Railways Act (1890), S. 73). 

Decree for damages for negligence by 
Railway in carriage of consigned goods — 
Goods destroyed by fire — Railway 
unable to explain delay of about 6 hours 
in extinguishing the fire — Evidence and | 
materials produced by parties sufficient to 
show that there was negligence on the 


._ part of the Railway and the High Court 


was fully justified in decreeing the suit — 
Held by Supreme Court in appeal, that, in 
the circumstances, there was no error in 
the judgment of the High Court and ap- ~ 
peal was dismissed. (Para 1) 


Anno: AIR Comm., Const. of India (2nd 
Edn.), Art. 132, N. 20; ATR Manual (3rd 
Edn.), Railways Act, S. 73, N. 8. 


FAZAL ALI, J.:— This is an appeal by 
certificate against the judgment of the 
High Court dated lith October, 1978 (?) 
decreeing the plaintiff’s suit for damages 
to the extent of Rs. 38,044.25. The plain- 
tiff’s suit was dismissed by the trial Court 
but on appeal, the High Court passed a 
decree as indicated above. We have gone 
through the judgment of the High Court 
and we find that in spite of the best efforts 
of the Counsel for the appellant to per- 
suade us to hold that there was no neglig- 
ence on the part of the defendant, the evi- 
dence and the materials: produced by the 
parties do show that there was negligence 
on the part of the Railway and the High 
Court was fully justified in decreeing the 
suit. One of the main points which im- 
pressed the High Court, was that the 
Railway has not been able to explain the 
delay of about six hours in extinguishing 
the fire. Mr. Bhatt, counsel for the ap- 
pellant tried to give an oral explanation, 
which is not at all borne out by the mate- 
rials on the record. In the circumstances, 
we are unable to find any error in the 
judgment of the High Court. 

2 The appeal is without any merit and 
is, accordingly, dismissed with costs. 


Appeal dismissed, 


TV/IV/D767/78/VBB Í 
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AIR 1978 SUPREME COURT 1492 - 
(From :— Punjab & Haryana)* 


JASWANT SINGH AND 
, ° PS. KATLASAM, JJ. 


Dharam Pal and others, Appellants v. 
State of Haryana, Respondent. 


Criminal Appeal No, 169 of 1973, D/- 
16-8-1978. 


Penal Code (1860), Ss. 34 and 300 — 
Murder — Attack by several accused — 
Constructive liability, of companions of 
principal culprit — Proof of common in- 
tention. Cri. App. No. 223 of 1972, D/- 
9-10-1972 (Punj & Har), Partly Reversed. 


It may be that when some persans start 
with a pre-arranged plan to commit æa 
minor offence, they may in the course ol 
their committing the minor offence come 
to an understanding to commit the major 
offence as well. Such an understanding 
may appear from the conduct of the per- 
sons sought to be made vicariously liable 
for the act of the principal culprit or 
from some other incriminatory evidence 
but the conduct or other evidence must 
be such as net to leave any recom for 
doubt in that behalf. A Criminal Court 
fastening vicarious liability must satisfy 
itself as to the prior meeting of the 
minds of the principal culprit and his 
companions who are sought to be con- 
structively made liable in respect oj 
every act committed by the former. There 
is no law which lays down that a person 
accompanying the principal culprit shares 
his intention in respect of every act which 
the latter might eventually commit. The 
existence or otherwise of the common 
intention depends upon the facts and cir- 
cumstances of each case. The intention 
of the principal offender and his com- 
panions to deal with any person wh) 
might intervene to stop the quarrel must 
be apparent from the conduct of the per- 
sons accompanying the principal culprit 
or some other clear and cogent incrim 
nating piece of evidence. In the absence 
of such material, the companion or com 
panions cannot justifiably be held guilty 
for every offence committed by the prir- 
cipal offender. The common intention to 
commit an offence graver than the ore 
originally designed may develop during 
the execution of the original plan e.z. 
during the progress of an attack on tke 
person who is intended to be beaten but 


*(Criminal Appeal No. 223 of 1972, D’- 
9-10-1972 (Punj & Har)). 
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the. evidence in that behalf should be 
clear and cogent for suspicion, however 
strong, cannot take place of the- proof 
which is essential to bring home the 
offence to the accused, (Paras 14, 15) 

In the circumstances of the case com 
mon intention to murder the deceased or 


to attempt on the life of another victim 
was not proved. However, common in~ 
tention to cause grievous hurt was proved 
and therefore conviction under Ss. 326/34 
and 323/34 could be sustained. Cri. App. 
No, 223 of 1972, D/~ 9-10-1972 (Punj and 
Har), Partly Reversed. (Para 17) 
Anno: AIR Comm., Penal Code (2nd 
Edn.), S. 34, N. 8; Ss. 299-300, N. 19. 


M/s. O. P. Soni, A. K. Walia and K. C, 
Dua, for Appellants; M/s. Prem Malhotra 


_ and R. N. Sachthey, for Respondent. 


JASWANT SINGH, J.:— This appeal 
by special leave is directed against the 
judgment and order dated October 9, 1972 
of the High Court of Punjab and Haryana 
et Chandigarh dismissing the appeals pre~- 
ferred by the appellants who were con« 
victed and sentenced by the Sessions 
Judge, Rohtak, as under :— 


Dharam Pal: Life imprisonment under 
S5. 302 and rigorous imprisonment for five, 
four and one year under Ss. 307, 326/34 
and 323/34 of the I. P. C. respectively. 


The sentence of imprisonment for life 
was awarded to this appellant for inten~ 
tionally causing the death of Sardara 
Singh, son of Chhotu Jat, resident of 
Kehrawar, aged 41/42 years and the sen- 
tence of five years was awarded to him for 
attempting to murder Singh Ram P. W. 7. 
Surta (uncle of Dharam Pal, appellant); 
Life imprisonment under S. 302/34 and 
rigorous imprisonment for five, four and 
one year under Ss. 307/34, 326 and 323/34 
of the I. P. C. respectively. 


The conviction and sentence under Sec- 
tion 326 against this appellant was record~ 
ed for causing grievous injury on the per- 
son of Hari Ram, P, W. 6.. 


Samme Singh (Brother of Dharam Pal, 
appellant}: Life imprisonment under 
S. 302/34 and rigorous imprisonment for 
five, four and one year under Ss. 307/34, 
326/34 and 323 of the I. P. C. respectively, 

The conviction and sentence under Sec- 
tion 323 was recorded against this appel~ 
lant for causing simple hurts on the 
thighs of Hari Ram P. W. 6. l 

2. The- story as put forth by the pro- 


secution was that an altercation took place 
at about 7.00 A. M, on July 26, 1971 at 
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village Kehrawar within the jurisdiction 
of Police Station Sampla in the District 
of Rohtak between Dharam Pal, aprel- 
lant No. 1 and Hari Ram, P. W. 6 wren 
they were separated by P. W. 7 Singh 
Ram, elder brother of the father of Hari 
Ram and P. W. 9 Zile Singh, a collateral 
of Hari Ram’s grand-father. While leav- 
ing the spot, Dharam Pal held out a 
threat to Hari Ram that he would tesch 
him a lesson. On the same day at about 
3.30 P. M. when Hari Ram, P. W. 6 was 


getting himself shaved by Suresh Barbar ` 


at the shop of the latter, Ram Singh, ~he 
father of Dharam Pal, appellant No. 1 
armed with a pistol, Dharam Pal, ap- 
pellant No. 1 armed with a single barrel 
gun, Surta, appellant No. 2, armed with 
a Pharsa and Samme Singh, appellant 
No. 3, armed with a lathi. appeared at 
the shop of Suresh Barbar. On seeng 
the appellants and their father, žari 
Ram, P. W. 6 jumped out of the barber’s 
shop and ran towards the village. He was 
chased by the appellants and Ram Sinzh. 
Surta, appellant No. 2 managed to come 
in front of Hari Ram and administered 
a blow with the Pharsa on the head of 
the latter as a result whereof the ell 
down. Samme Singh, appellant No. 3 
then inflicted lathi blows on the thighs 
of Hari Ram. At this stage, Singh Ram, 
P. W. 7, the elder brother of the father 
of Hari Ram, who was sitting under a 
neem tree at a short distance came rum- 
ning to rescue Hari Ram. Dharam al 
thereupon fired at Singh Ram injuring 
his left arm. Sardara Singh, son of 
Chhotu who also came there to rescue 
Hari Ram was also hit by another sot 
fired at his neck by Dharam Pal. Brardi- 
shing his pistol, Ram Singh told the 
P. Ws. present on the spot that if any 
one dared to come forward, he wo ld 
not be spared. On hearing the alarm, 
Munshi Ram, father of Hari Ram, Dazya 
Singh Lambardar, P. W. 8, Zile Singh 
P. W. 9 and Hazari son of Bakhatawar 
arrived at the scene of the occurrer.ce, 
Sardara Singh was. removed to Rohtak 
Medical College Hospital while Hari Ram 
and Singh Ram were taken to Primary 
Health Centre, Sampla în a:bus. At the 
Medical College ` Hospital, P. W. 1 Dr 
S. K. Moda, Registrar, Casualty exarin= 
ed Sardara Singh at about 5.00 P. M. 
and found him fully conscious but ungble 
to speak properly due to leakage of air 
through the wound in his neck. On 
examining Sardara Singh, the doctor 
noted the following injury on his per- 
son :— a 


Dharam Pal v. State o- Haryana (J. Singh J.) 


[Prs, 2-4] S.C. 1493 


“A lacerated wound about 5 cm. in dia- 
meter on the front .on neck near its 
middle. The situs of the wound was 
about 5 cm. from the chin and 5 cm. from 
the upper border of manubrium sterni. It 
was oozing and during breathing air leak- 
ed out through the wound. There was 
charring of skin in the region of 0.2 cm. 
all around the wound and roots of hair 
were burnt in the area of charring.” 


3 In the opinion of the doctor, the in- 
jury was caused within a probable dura- 
tion of 6 hours by a bullet. The injured 
was after his aforesaid examination ad- 
mitted in Ward No. 6 of the Hospital on 
the same day at 5.45 P. M. Soon after 
the arrival of Sardara Singh in the ward, 
tracheotomy was done on account of 
which he became unable to speak and 
succumbed to his injury at 9.15 P. M. on 
August 7, 1971 while still admitted in the 
Medical College Hospital, Rohtak. On 
August 8, 1971, the autopsy on the dead 
body of Sardara Singh was conducted by 
P. W. 2 Dr. A. S. Chaudhary who made 
the following observations :— 


“Tracheotomy wound was present on 
the thyroid cartilage which on opening 
led to the oesophagus. The wound in 
the oesophagus was I cm. in diameter. 
On probabing it ‘led to the right side and 
laterally above the right clavical. The 
lateral process of the fifth cervical verte- 
bra was fractured. On opening the mus- 
cles above the scapula there was a pus 
cavity and a bullet was found. The mus- 
cles around the bullet and on the right 
side of the neck along the course of the 
bullet were ecohymosed. Scalp was 
jaundiced and was yellow coloured, brain 
and membrance were congested. Pleurae 
contained blood stained fluid. Larynx 
was congested. Right lung was oedemat- 
ous, On section it exuded frothy fluid. 
So was the left lung. Pericardium was 
jaundiced. Left side of the heart was 
empty. Right contained blood. Large 
vessels contained dark fluid blood. Ab- 
domen was distended. Peritonium ‘was 
jaundiced. Stomach contained 6 to 8 ozs. 
dark fluid. Small and large intestines 
were empty and distended. Liver was 
enlarged and pale. Spleen was enlarged 
and pale.” 

4. In the opinion of the doctor, the 
death of Sardara Singh was due to 
hepatitis (Jaundice) and the injury to the 
wind-pipe, food pipe and secondary in- 
fection. In the estimation of the doctor, 
the time that elapsed between injury and 
death was about 12 days. and between 


1494 S.C. {Prs. 4-13] 


death and post mortem about 18 hours. 
The bullet found by P..W. 2 Dr. A. 8. 
Chaudhary in the body of Sardara Singh 
was sealed in a bottle and seized, 


5. The police succeeded in arresting 
Surta and Samme Singh, appellants 
along with Ram Singh on August 1, 1971 
and Dharam Pal, appellant on August 19, 
1971. During the course of the investiga- 
tion, a .12 bore country made pistol and 
two cartridges were recovered at the in- 
stance of Ram Singh, the father of Dha- 
' ram Pal, appellant. 


6. On the very day of the occurrence 
Be. on July 26, 1971 at 5.30 P. M., Dr. 
S. P. Sayal, Medical Officer In charge, 
Primary Health Centre, Sampla examin- 
ed Singh Ram, P. W. 7 and found the 
‘following injuries on his person :— 

“I, Fire-arm wound #’X}’x” on the 
back of the left forearm above 2” above 


the wrist joint. The margins were 
ragged and inverted. ‘The wound was 
bleeding. 

2. Fire-arm would }’xi’x#’ on the 


outer side of left forearm about 1” above 
the wrist joint. The wound was bleed- 
ing. 7) 

7. The above noted ‘injuries on the 
person of Singh Ram were opined by the 
doctor to have been caused within three 
hours by a firearm. The doctor referred 
Singh Ram to Dr. D. S. Misra, Registrar, 
Radiology, Medical College Hospital, 
Rohtak for X-ray of the injury on his left 
forearm, and on receipt of his report to 
the effect that there was communated 
fracture of the lower end of the left radius 
bone sent an intimation to the Police. In 
the opinion of the doctor, injuries Nos. 1 


and 2 as detailed above were caused by 


the aforesaid bullet P. 1. 


8. On the same day i.e. on July 26, 
1971 at 6.00 P. M. Doctor S. P. Sayal, 
P. W. 3 also examined Hari Ram, P. W. 6 
and found the following injuries on his 
person :— 

“I, Incised wound 2}”X1/10" bone deep 
on the right parietal-1 region of the 
head about 2” above the right ear. ‘The 
wound was bleeding. . 

2. Reddish contusion 44”XI” on the 
inner side of the left thish about 8” about 
the knee joint. The contusion was hori- 
zontal. 

3. Reddish Contusion 2$”1” on the 
fnner side of the left thigh about 2” below 
injury No. 2 Horizontal in directions. 

4, Reddish contusion 4” 1” on the 
inner side of the left thigh about 14” below 
injury No. 3 Horizontal in direction. 
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5. Reddish contusion 3”X1” on the front 
of right thigh about 7” above the knee 
jaint. Horizontal in direction. 

6. Reddish contusion 2”X1” on the right 
side of the back near the tip of scapula.” 


9. In the opinion of Doctor S. P. Sayal, 
injury No.l which he found on the per-« 
son of Hari Ram, P. W.. 6 was caused by 
a sharp edged weapon and the rest of the 
injuries on his person were caused by a 
blunt weapon with a probable duration of 
about 3 hours. The doctor referred Hari 
Ram, P. W. 6 also to the Radiologist Dr, 
D. S. Misra, P. W. 4 for radiological exa- 
mination of the injury of the skull and 
on receipt of his report that there was 
depressed fracture in the right parietal 
region opined. that the said injury was 
grievous, 


10. On a consideration of the evidence 
led in the case, the learned Sessions 
Judge, Rohtak convicted and sentenced 
the appellants, as stated above. The Ses- 
Sions Judge also convicted and sentenced 
Ram Singh, the father of the appellants 
Nos. 1 and 3 under various counts but we 
are not concerned with his case as on ap- 
peal, the High Court while maintaining 
the aforesaid convictions and sentences 
recorded against the appellants acquitted 
Ram Singh of all the charges. 


11. The counsel appearing on behalf 
of the appellants has submitted that the 
material on the record does not justify 
the conviction of the appellants for the 
offences set out above. He has further 
cantended that the convictions of Surta 
and Samme Singh, appellants under Sec- 
tions 302/34 and 307/34 of the I. P. C. can= 
not in any event be maintained. 


12. We have gone through the state- 
ments of Hari Ram P. W. 6, Singh Ram, 
P. W. 7, Darya Singh, P. W. 8 and Zile 
Singh; P. W. 9 who claim to have wit- 
nessed the occurrence and have also seru- 
tinized the rest of the material bearing 
on the charges framed against the appel- 
lants. So far as the aforesaid convictions 
and sentences recorded against Dharam 
Pal, appellant are concerned, there jis. 
overwhelming evidence and we have no 
reason to differ from the conclusions con- 
currently arrived .at by the Sessions 
Judge and the High Court. The appeal © 
of Dharam Pal is accordingly dismissed. 


13. The case of Surta and Samme 
Singh, appellants, however, stands on a 
different footing. Their convictions for 
offences under S. 302/34 and S. 307/34 of 
the I. P. C. cannot, in our opinion, 
be sustained. It is true that these per« 


r 
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sons also accompanied Dharam Pal but 
that was only with the avowed intention 
of teaching a lesson to Hari Ram, P. W. 6. 
There is no material to indicate that there 
was a pre-arranged plan to murder or z0 
attempt to commit the murder of ary 
person who might intercede to save Hari 
Ram, P. W. 6. The observations of fhe 
Sessions Judge that the appellants ac- 
~companied Dharam Pal not only with the 
common intention to beat Hari Ram but 
also with the intention of injurying ary- 
body who obstructed them in carryirg 
out the criminal act of beating Hari Ram 
are not borne out by the evidence zd- 
duced by the prosecution. There is 
nothing on the record to show that tte 
intention which Dharam Pal might heve 
secretly formed and entertained to deal 
with any person other than Hari Ram, 
P. W. 6 who might choose to intervene on 
his behalf was known to Surta aad 
Samme Singh, There is also nothing on 
the record to establish that Surta and 
Samme Singh said or did anything in res- 
pect of Sardara Singh, deceased or Sinzh 
Ram, P. W. 7 or any other person which 
may go to indicate that they acted in ccu~ 
cert with Dharam Pal in murdering Ser- 
dara Singh, deceased or in attempting to 
murder Singh Ram, P. W. 7. The acts at= 
tributed to them are in respect, of Hari 
Ram only, i 


14, It may be that when some perscns 
start with a pre-arranged plan to commit 
a minor offence, they may in the course 
of their committing the minor offerce 
come to an understanding to commit the 
major offence as well. Such an under~ 
standing may appear from the conduct 
of the persons sought to be made vica- 
ously liable for the act of the principal 
culprit or from some other incriminatary 
evidence but the conduct or other evim 
dence must be such as not to leave ay 
room, for doubt in that behalf. 


15. A criminal Court fastening vicari- 
ous liability must satisfy itself as to the 
prior meeting of the minds of the prit- 
cipal culprit and his companions who are 
sought to be constructively made liakle 
in respect of every act committed by ine 
former. There is no law to our know 
ledge which lays down that a person sc- 
companying the principal culprit shares 
his intention in respect of every ect 
which the latter might eventually com- 
mit. The existence or otherwise of the 
common intention depends upon the facts 
and circumstances of each case, The in 
tention of the principal offender and his 
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companions to- deal with any person who 
might intervene to stop the quarrel must 
be apparent from the conduct of the per- 
sons accompanying the principal culprit 
or some other clear and cogent incrimi- 
nating piece of evidence. In the absence 
of such material, the companion or com- 
panions cannot ‘justifiably be held guilty 
for every offence committed by the prin- 
cipal offender. As already stated, there 
is no evidence to justify the conclusion 
that Surta and Samme Singh, appellants 
Shared the common intention with Dha- 
ram Pal to commit the murder of Sardara 
Singh or to make an attempt on the life 
of Singh Ram and that the said acts were 
committed. by Dharam Pal in furtherance 
of the common intention of all the appel- 
lants.. The common intention denotes 
action in concert and necessarily postu- 
lates a pre-arranged plan or prior meet- 
ing of minds and an element of participa- 
tion in action. As pointed out above, the 
common intention to commit an offence 
graver than the one originally designed 
may develop during the execution of the 
original plan e.g. during the progress of 
an attack on the person who is intended 
to be beaten but the evidence in that be- 
half should be clear and cogent for suspi- 
cion, however strong, cannot take place 
of the proof which is essential to bring 
home the offence to the accused. 


16. As there is nothing in the prose- 
cution evidence to show that it was in 
the- contemplation of Surta and Samme 
Singh, appellants not only to give a 
thorough beating to Hari Ram, P. W. 6 
but also to deal with any other person 
who might choose to intervene on his be- 


` half, we find it difficult to hold that they 


accompanied Dharam Pal, appellant with 
the common. intention of murdering .Sar~« 
dara Singh, deceased or with the inten- 
tion of attempting to murder Singh Ram, 
P. W. 7. 

17. For the foregoing reasons, we 
allow the appeals of Surta and Samme 
Singh, appellants and. set. aside their con- 
victions for offences under Ss. 302/34 and 
307/34 of the I. P. C. and the sentences im- 
posed on them thereunder. We are, how- 
ever, unable to accede to thè contention 
of the defence counsel and to interfere 
with the judgment and order of the High 
Court in so far as the conviction of Surta, 
appellant. under S. 326 or that of Samme 
Singh, appellant under S. 326/34 of the 
I. P. C. is concerned. It is clearly brought 


‘out in the prosecution evidence that Surta, 


appellant administered a blow on the 
head of Singh Ram with Pharsa as a-result 
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whereof the latter slumped on the ground 

and sustained a fracture of the right 
parietal bone. It is also in evidence that 
after Singh Ram, P. W. 7 had fallen down 
on account of the head injury, Samme 
Singh, appellant gave 4 or 5 blows on his 
thighs. In these circumstances, it is clear 
that Samme Singh shared a common in- 
tention with Surta of causing grievous 
injury on the person of Singh Ram, 
P. W. 7. Accordingly, we confirm the 
conviction and sentence of Surta, appel- 
lant under S. 326 and that of Samme 
Singh, appellant under S. 326/34 of the 
I. P. C. In the view that we have taken 
of the matter, it is not necessary to in- 
flict separate sentence on Samme Singh, 
appellant under S. 323 or on Surta, ap- 
pellant under S. 323/34 of the I. P. C. 


18. In the result, we dismiss the ap- 
peal of Dharam Pal, appellant and allow 
the appeals of Surta and Samme Singh, 
appellants to the extent indicated above. 


19. Our judgment and order in res- 
pect of the appeals preferred by Dharam 
Pal and Surta, appellants are. of academic 
interest only as the sentences imposed on 
them by the Sessions Judge and upheld 
by the High Court are stated at the Bar 
to have since been remitted by the State 
Government, 

Order accordingly, 
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The State of Rajasthan and others, Res- 
pondents. 

Civil Appeal No. 1310 of 1976:— 
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1956), S. 2 {h) — ‘Sale price’ — Ingre- 
dients — Producer paying railway freight 
under the terms of Control order govern- 
ing the sale of the commodity — Freight 
forms part of ‘sale price’, 


Where. the sale of a commodity (cement 
in the instant case) by the producer was 
governed by a Control order under the 
scheme of which the freight was to be 
paid by the producer and then was to 
be recovered from the purchaser, the 
amount of freight formed part of the 
‘sale price’ notwithstanding any term or 
condition of the contract between the 
producer and the purchaser to the con- 
trary. In such a case, when the produ- 
cer paid the freight, he did so because, 
as between him and the purchaser, he 
was liable to pay the freight and he then 
recovered it as part of the price and it 
could not be said that the obligation to 
pay the freight was on the purchaser 
and the producer paid it on behalf of the 
purchaser and then recovered it by way 
of reimbursement. Further, the second 
part of the definition, the exclusion 
clause, was not attracted. That clause 
was not intended to apply to a case where 
the cost of freight was part of the prica 
but the dealer chose to split up the price 
and claim the amount of freight as a 
separate item in the invoice. Where the 
cost of freight was part of the price, it 
would fall within the first part of the 
definition and to such a case, the exclu- 
sion clause in the second part had na 
application. 1977 Tax LR 2108 (Raj) 
Affirmed. (Case law discussed). 

(Paras 15, 17) 

Anno: AIR Manual (8rd Edn.), Central 
Sales Tax Act, S. 2 (h), N. 1. 


Cases Referred: Chronological Parag 
(1970) 26 STC 248 (SC) 8 
(1969) 24 STC 487 (SC) 11, 12 
AIR 1962 SC 1037:12 STC 476 8 
AIR 1961 SC 412:11 STC 827 12 
AIR 1956 Mad 298: 7 STC 105 8 
(1944) 1 All ER 372, Paprika Ltd. v. 
Board of Trade. 8 
(1944) T All ER 618, Love v. Norman 
Wright (Builders) Ltd. 8 


Mr. V. M. Tarkunde, Sr. Advocate 
(M/s. V. K. Singhal, N. N. Goswamy & 
Arvind Minocha, Advocates with him) (in 
C. A. No. 1122 of 1976) and M/s. F. S. 
Nariman & Y. S. Chitale, Sr. Advocates 
(M/s. A. K. Srivastava, V. Bhasin, C. V. 
Francis, Vineet Kumar, Advocates with 
them) (in C. A. No. 1310 of 1976), for 
Appellants; Mr. S. J. Sorabjee, Addl. Sol. 


. Genl. and L. N, Sinha, Sr. Advocate 
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(M/s. S. M. Jain, S. C. Bhandari and 
B. B. Singh, Advocates with them), for 
Respondent in both Appeals; Mr. Anantha 
Babu and A. Subba Rao, Advocates, tor 
Intervener in C. A. No. 1122 of 1976. 


BHAGWATI, J.:— These appeals by 
special leave raise an interesting question 
of law relating to the applicability of the 
definition of “sale price” in S. 2 (p) of 
the Rajasthan Sales Tax Act, 1954 and 
2 (h) of the Central Sales Tax Act,~1956. 
The question is whether in sales of ce- 
ment effected under the Cement Control 
Order 1967, the amount of freight forms 
part of the “sale price” so as to be exigible 
to Sales Tax under these Acts. The facts 
giving rise to these appeals are in male- 
rial respects identical and hence it would 
be sufficient if we state the facts of Civil 
Appeal No. 1122 of 1976 which was argu- 
ed as the main appeal before us, 


2. The appellant in this appea! is 
Hindustan Sugar Mills Ltd. (hereinafter 
referred to as the assessee). The assessea 
owns a cement factory known as Udaipur 
Cement Works at Udaipur in Rajasthan 
and it manufactures and sells cement to 
purchasers both inside and outside Ra- 
jasthan. The appeal relates to assessment 
of the assessee to sales tax under the 
Rajasthan Sales Tax Act, 1954 and the 
Central Sales Tax Act, 1956 for the 
assessment years 1971-72 and 1972-73. 
During these assessment years the sale 
of cement was controlled under the Ze- 
ment Control Order, 1967 (hereinafter 
referred to as the Control Order). ‘The 
Control Order was issued by the Central 
Government in exercise of the powers 
conferred by Ss, 18-G and 25 of the In- 
dustries (Development and Regulation) 
Act, 1951. Clause (7) of the Control 
Order provided that the ex-factory prices 
admissible to the producer for the difer- 
ent varieties of cement shall be as speci- 
fied in the Schedule and the Schedule. as 
it stood at the material time, specified a 
retention price of Rs. 161.40 per metric 
tonne for cement manufactured by all 
producers other than those mentioned at 
Items 1 to 5, which included the assessee. 
The maximum price at which a producer 
could sell cement was prescribed in cl. (8) 
which said that no producer shall sell 
“any other variety of cement at a price 
exceeding Rs. 214.65 per metric tonne 
free on rail destination railway station 
plus the excise duty paid thereon”. The 
proviso to Cl. (8) provided that in the 
Case of packed cement, there shall be 
added to this price such charges as may 
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be fixed by the Central Government in 
respect of packing in jute bags or in any 
other containers. The Explanation to 
this clause clarified that for the purpose 
of the. Control Order, the expression ‘free 
on rail destination railway station’ means 
“the price including the cost of transport 
by the cheapest mode except where any 
other mode of transport has been speci- 
fied by the Central Government -under 
Cl. (4) at the destination point”. Clauses 
(9) and (11) provided for the creation of 
a Cement Regulation Account in the 
following terms: 

“9, Payments to Cement Regulation 
Account: 


Every producer shall, in respect of 
such transaction by way of sale of cement 
effected by him, pay within one month 
of the close of the month in which sales 
take place, to the Controller, an amount 
equivalent to the amount, if any, by 
which the free on rail destination price 
of such cement realised by him exceeds 
the aggregate of the following amounts, 
namely: 

(i) the ‘ex-factory price of such cement 
calculated in accordance with the rates 
specified in the Schedule; ) 


(ii) a selling agency commission calcu- 
lated at the rate of Rs. 3.00 per tonne: 

(iii) the excise duty paid thereon; and 

(iv) in the case of packed cement, the 
charges fixed by the Central Government 
in respect of the packing or the contain- 
ers under the first proviso to cl. 8: 


Provided that the expenditure incurred 
by the producer on freight by the cheap- 
est mode of transport or where any other 
mode of transport has been specified by 
the Central Government under cl. 4. by 
such mode of transport in respect of 
such transactions shall be reimbursed to 
the producer by the Controller from out 
of the Cement Regulation Account refer- 
red to in cl. 11. 

x x X x 

11. Cement Regulation Account: 

(1) The Controller shall maintain an ac- 
count to be known as the Cement Regula- 
tion Account to which shall be credited 
the amounts paid by the producer under 
cl. 9 and such other sums of money as 
the Central Government may, after due 
appropriation made by Parliament by law 
in this behalf, grant from time to time. 

(2) The amount credited under sub- 
clause (1) shall be spent only for the fol- 
lowing purposes, namely: 

(i) paying or equalising the expenditure 
incurred ‘by ‘the producer: on freight: in 
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accordance with the provisions of this 
Order; 


(ii) equalising concession, if any, grant- 
ed in the matter of price for supplies to 
Government or for purposes of export 
under the third proviso to cl. 8; 


(iii) expenses incurred by the Control- 
ler in discharging the functions under this 
Order subject to such limits, if any, as 
may be laid down by the. Central Govern- 
ment in this behalf.” 
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8. Clause (14) which is the last clause 
laid down the procedure for making 
claims for payment from the Cement 
Regulation: Account. It provided that 
“every producer shall make an applica- 
tion regarding his claim for any reim- 
bursement towards equalising freight or 
equalising concession in the matter of 
export price to the controller who may, 
in settling the claim, require the produ- 
cer to furnish all details, relating thereto, 
including the’ cost of freight incurred, 
excise duty, if any, paid etc.” The under- 
lying object behind these provisions was 
that cement should be available at uni< 
form price throughout the country and 
that is why it was provided that no pro- 
ducer shall sell cement at a price exceed- 
ing Rs. 214.65 per metric tonne ‘free. on 
rail destination railway station” plus 
packing charges and excise duty. This 
was the maximum price at. which the 
Central Government intended that cement 
should be available anywhere in India, 
irrespective of the distance from the 
place of manufacture. Now this price 
was worked out on the basis of average 
freight and since the actual freight would 
necessarily be more or less than the aver- 
age freight depending on the distance of 
the place of destination from the manu- 
facturing site, clauses 9 and 11 of the 
Control Order provided a machinery by 
which the produzer could be ensured the 
retention price specified in the Schedule 
along with selling agency commission at 
the rate of Rs. 3.00 per metric tonne, 
packing charges and excise duty. This 
result was achieved by providing that the 
producer should hand over to the Con- 
troller the excess of the “free on rail 
destination railway station” price includ- 
ing packing charges and excise duty rea= 
lised by him over the retention price, sell- 
ing agency commission, packing charges 
and excise duty and he should then be 
reimbursed the amount of expenditure 
actually incurred by him on freight by 
the cheapest mode of transport. This 
would leave with the producer the reten- 
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tion price- together with the selling agency 
commission, packing charges and excise 
duty and also re-imburse him the actual 
freight paid by him. 

4. During the relevant assessment 
years, the assessee entered into diverse 
contracts of sale of cement with purcha- 
sers at the price of Rs. 214-65 per metric 
tonne “free on rail destination railway 


‘station” plus packing charges and excise 


duty. These contracts were on the terms 
and conditions set out in the form of 
“General terms and conditions of supply” 
adopted by the assessee. A copy of the 
“General terms and conditions of supply” 
was handed over to us by the learned 
counsel appearing on behalf of the asses- 
see at the hearing of the appeals and it 
was not disputed on behalf of the State 
that these were the general terms and 
conditions on which contracts were enter- 
ed into by the assessee with the purcha- 
sers, Clauses 5, 8 and 11 of the “General 
terms and conditions of supply’ were 
strongly relied upon on behalf of the 
assessee and we shall, therefore, set them 
out in extenso: 


5. Although the price of cement is on 
the basis of F.O.R. destination railway 
station, consignments will nevertheless 
be despatched ‘freight to pay” and credit 
afforded in our Bill for the amount of 
freight payable, The purchaser should 
accordingly arrange to pay Railway 
freight/Road transport charges at the 
destination at the time of taking delivery. 

8. Once the consignment is handed 
over to the Carrier and a receipt is 
obtained, the responsibility of the Com- 
pany ceases. The Company does not 
accept any liability for any delay, 
shortage, damage or loss of goods in 
transit. Claim should be lodged with the 
Carriers by the Buyers directly. 

11. In respect of any claim for over- 
charge of freight, the purchaser shall put 
up claim with the concerned Railway 
authorities. 
The assessee, in fulfilment of these con- 
tracts, despatched cement to the purcha- 
sers at various destinations by rail and 
the railway receipts were made out on the 
basis of “freight to pay”. The invoices 
sent by the assessee showed the “free on 
rail destination railway station” price of . 
the cement despatched at the rate of 
Rs. 214.65 per metric tonne and added 
the amounts representing excise duty and 
packing charges and deducted the amount 


‘of railway freight since it was to be paid 


by the purchasers. The assessee did not 
cherge in the invoices sales tax on the 


i 
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amount of railway freight, since in fts 
view it did not form part of the “sale 
price,” but in order to provide against 
a possible claim which might be made by 
the sales tax authorities, the assess2e 
claimed by way of deposit an amount 
“towards contingent liability to sales tax 
on railway freight to be paid by you” 
that is, the purchasers. Each invoice also 
contained a statement at the commencs- 
ment that: “Every care is taken in pack- 
ing and despatching goods and our rzs- 
ponsibility for shortage, loss, delay or 
damage ceases after delivery at Works 
Siding. All such claims should be pr2- 
ferred with the railways or the carri2rs 
concerned.” The purchasers received the 
railways receipts fram the banks against 
payment of the amounts .of the invoic2s 
and thereafter took delivery of the cə- 
ment despatched by the assessee after 
making payment of the railway freight. 


5. The question arose in the assess- 
ment of the assessee to sales tax under 


the Rajasthan Sales Tax Act, 1954 and 
the Central Sales Tax Act, 1956 as to 


whether the amount of freight deducted 
from the free on rail destination railway 
station price (hereinafter for the sake of 
brevity referred to as F.O.R. destina- 
tion price) in the invoices made out by 
the assessee and paid by the purchasers 
formed part of the “sale price” within 
the meaning of the definition of that tern 
in S. 2 (p) of Rajasthan Sales Tax Act, 
1954 and S. 2 (h) of the Central Sales 
Tax Act, 1956. The Sales Tax authorities 
took the view that the amount`of fréight 


. formed part of the "sale price‘ and was, 


therefore, liable to be included in the 
turnover of the assessee for the purpose 
of assessment of Sales Tax. The asses- 
see challenged the correctness of this 
view by filing a-writ petition in the High 
Court of Rajasthan but the High Court 
agreed with the view taken by the Sales 
Tax Authorities and held that since uncer 
clause 8 of the Control Order, the price 
Payable by the purchasers was F.O.R. 
destination price, the amount of freight 
included in it formed part of the “save 
price.” The assessee thereupon preferred 
Civil Appeal No, 1122 of 1976 after obtain- 
ing special leave from this court. 


6. It will thus be seen that Civil Ap- 
peal No. 1122 of 1976 is directed against 
the judgment of the Rajasthan Hish 
Court which has taken.a view against the 
assessee. The other appeal, namely Civil 
Appeal No. 1310 of 1976 which has besn 
heard along with Civil Appeal No. 1122 
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of 1976 has been filed by the assessee 
directly against an adverse order made by 
the assessing authorities but the question 
in that appeal is the same as in Civil 
Appeal No, 1122 of 1976. It must be con- 
ceded straightway that the question is 
not free from difficulty and there is a 
sharp divergence of opinion amongst 
with an almost 
equal number of High Courts ranged on 
either side, But fortunately there are 
two decisions of this court which throw 
some light on this question. We shall 
refer to them in due course. 


T. Though we are concerned in ess 
appeals with assessments made under 
both Rajasthan Sales Tax Act, 1954 and 
Central Sales Tax Act, 1956, it would be 
sufficient to refer only to the provisions 
of the Rajasthan Sales Tax Act, 1954, 
since the material provisions of both the 
Acts are-identical. Section 3 of the Ra- 
jasthan Sales Tax Act, 1954 provides that 
every dealer whose turnover in the pre- 
vious year exceeds a certain limit shall 
be liable to pay tax on his taxable turn- 
over, subject to the provisions of that 
Act. “Taxable turnover” is defined in 
S. 2 (s) to mean that part of the “turn- 
over” which remains after deducting the 
aggregate amount of proceeds of certain 
categories of sales and “turnover”, ac- 
cording to S. 2 (t), means “the aggregate 
of the amount of sale prices received or 
receivable by a dealer in respect of the 
Sale or supply of. goods Cuec ” The defini- 
tion of ‘sale price’ is given in S. 2 (p) 
and according to that definition, it means : 
the amount payable to a dealer 
as consideration for the sale of any goods, 
less any sum allowed as cash discount 
according to .the practice normally pre- 
vailing in the trade, but inclusive of any 
sum charged for anything done by the 
dealer in respect of the goods at the time 
of or before the delivery thereof other’ 
than the cost of freight or delivery or the 
cost of installation in case where such 
costs is separately charged.” 

This definition is in two parts. The first 
part says that ‘sale price’ means the 
amount payable to a dealer as considera- 
tion for the sale of any goods. Here, the 
concept of real price or actual price re- - 
tainable by the dealer is irrelevant. The 
test is, what is the consideration passing 
from the purchaser to the dealer for the 
sale of the goods. It is immaterial to 
enquire as to how the amount of consi- 
deration is made up, whether it includes 
excise duty or sales tax or freight. The 
only relevant question to ask.is as to what 
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is the amount payable by the purchaser 
to the dealer as consideration for the 
sale and not as to what is the net consi~ 
deration retainable by the dealer. 


8. Take for example, excise duty pay- 
able by a dealer who is a manufacturer, 
When he sells goods manufactured by 
him, he always passes on the excise duty 
to the purchaser. Ordinarily it is not 
shown as a separate item in the bill, but 
it is included in the price charged by him. 
The ‘sale price’ in such a case could be 
the entire price inclusive of excise duty 
because that would be the consideration 
payable by the purchaser for the sale of 
the goods. True, the excise duty com- 
ponent of the price would not be an addi- 
tion to the coffers of the dealer, as it 
would go to reimburse him in respect of 
the excise duty already paid by him on 
the manufacture of the goods. But even 
so, it would be part of the ‘sale price’ 
because it forms a component of the con- 
sideration payable by the purchaser to the 
dealer. It is only as part of the conside~ 
ration for the sale of the goods that the 
amount representing excise duty would 
be payable by the purchaser. There is no 
other manner of liability, statutory or 
otherwise, under which the purchaser 
would be liable to pay the amount of 
excise duty to the dealer. And, on this 
reasoning, it would make no difference 
whether the amount of excise duty is in- 
cluded in the price charged by the dealer 
or is shown as a separate item in the bill. 
In either case, it would be part of the 
‘sale price’, So also, the amount of sales 
tax payable by a dealer, whether includ~ 
ed in the price or added to it as a separate 
item as is usually the case; forms part of 
the ‘sale price’. It is payable by the pur- 
chaser to the dealer as part of the consi- 
deration for the sale of the goods and 
hence falls within the first part of the 
definition. This position is now well 
settled as a result of the decision of this 
Court in George Oakes (Pvt.) Ltd. v. The 
State of Madras (12 STC 476) : (AIR 1962 
SC 1037) where the view taken by.the 
Madras High Court in Sri Sundarajan and 
Co. Ltd. v. The State of Madras (7 STC 
105) : (AIR 1956 Mad 298) was approved, 
There S. K. Das, J., speaking on behalf 
of the Court, epproved of the following 
observations of Lawrence. J., in Paprika 
Ltd. v. Board of Trade ((1944) 1 All ER 
372) : 


‘Whenever a sale attracts purchase tax, 
that tax presumably affects the price 
which the seller who is liable to pay the 
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tax demands but it does not cease to be 
the price which the buyer has to pay even 
if the price is expressed as ‘x’ plus pur- 
chase tax.” 

The learned Judge also quoted with ap- 
proval what Goddard, L. J. said in Love 
v. Norman Wright (Builders) Ltd. ((1944) 
1 All ER 618): 

"Where an article is taxed, whether by 
Purchase tax, customs duty, or excise 
duty, the tax becomes part of the price 
which ordinarily the buyer will have to 
pay. The price of an ounce of tobacco is 
what it is because of the rate of tax, but 
on a sale there is only one consideration 
though made up of cost plus profit plus 
tax. So if a seller offers goods for sale, 
it is for him to quote a price which in- 
cludes the tax if he desires to pass it on 
to the buyer. If the buyer agrees to the 
price, it is not for him to consider how it 
is made up or whether the seller has in« 
cluded tax or not.” 
and summed up the position in the follow- 
ing words: 


“So far as the purchaser is concerned, 
he pays for the goods what the seller de~ 
mands, namely, the „price even though it 
may include tax. That is the whole con- 
sideration for the sale and there is no 
reason why the whole amount paid to the 
seller by the purchaser should not be 
treated as the consideration for the sale 
and included in the turnover.” 
We may then take a case where a dealer 
transports goods from his factory to his 
place of business and sells them at a price 
which is arrived at after taking into ac- 
count. ‘freight and handling charges’ in- 
curred by him in transporting the goods. 
The amount of ‘freight and handling 
charges’ included in the price would ob- 
viously be the part of the ‘sale price’, be- 
cause it would be payable by the pur- 
chaser to the dealer as part of the con~ 
sideration for the sale of the goods. The 
same would be the legal position even if 
the ‘freight and handling charges’ are 
shown separately in the bill and added to 
the price of the goods, for the character 
i the payment would remain the same. 
Since ‘freight and handling charges’ re- 
present expenditure incurred‘ by the dea- 
ler in making the goods available to the 
purchaser at the place of sale, they would 
constitute an addition to the cost of the 
goods to the dealer and would clearly be 
a component of the price charged to the 
purchaser. The amount of ‘freight and 
handling charges’ would be payable by 
the purchaser not under any statutory or 
other liability but as part of the conside- 
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ration for the sale of the goods anc it 
would, therefore, form part of ‘sale price’ 
within the meaning of the first part of 
the definition. This position is also well 
settled having regard to the decisions of 
this Court in Dyer Meakin Breweries Ltd. 
v. Sales Tax Officer, Ernakulam (1970) 26 
STC 248), - 


9. We may now take another example 
which is very much near to the one which 
we have already discussed. The desler 
may instead of transporting the goods 
from his factory or his place of business 
and selling them there, enter into a con- 
tract of sale F., O. R, destination railway 
station. Where such a contract is made, 
the seller undertakes an obligation to out 
the goods on rail and arrange to have 
them carried to the destination railvvay 
station at his expense, The delivery of 
the goods to the purchaser in such a case 
is complete at the destination railway 
station and till then the risk continues to 
remain with the dealer. The freight is 
payable by the dealer since he has to 
arrange for the goods to be carried by 
rail to the destination railway station at 
his expense and there is no obligation on 
the purchaser to pay the freight. The 
purchaser is concerned only to pay the 
agreed price for the delivery of the goods 
at the destination railway station. The 
agreed price being inclusive of the freisht, 
it would be a matter of indifference to 
the purchaser as to what is the amours of 
freight, Even if there is any fluctuation 
in the amount of freight, since the making 
of the contract, the purchaser would have 
no concern, because he is liable to vay 
only the agreed price which includes the 
freight, whatever it be. 
in such a case, pay the freight and cherge 
the agreed price to the purchaser, or he 
may obtain a railway receipt on the basis 
of “freight to pay” and request the pur- 
chaser to pay the freight at the time of 
taking delivery of the goods from the 
railway at the destination railway stacion 
and give the purchaser credit for the 
amount of the freight against the agreed 
price. The latter would merely be a con= 
venient mode of paying the agreed rrice. 
Since it is the obligation of the deale? to 
deliver the goods free on rail destinazion 
railway station, the dealer is liable to pay 
the freight as between him and the pur- 
chaser and the purchaser can very well 
refuse to accept the railway receipt which 
is not “freight pre-paid” but “freigh:. to 
pay.” But he may, ordinarily és a 
reasonable businessman he would, accept 
-such railway receipt and pay the amount 
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of freight on behalf of the dealer. When 
the purchasers pay the amount of freight 
in such a case, it would be as part of the 
agreed price and. not as freight vis-a-vis 
the dealer. The amount of freight paid 
by the purchaser and shown in the bill 
as deducted from the agreed price would, 
therefore, clearly form part of “sale 
price” and fall within the first part of the 
definition. 


10. This would plainly and indubitably 
be the position where the contract of sale 
entered into by the dealer is F. O. R. de- 
stination railway station. But here it is 
necessary to bear in mind a rather im- 
portant distinction. There may be a case 
where the contract of sale may not be 
F. O. R. destination railway station, but 
the price alone may be so. Where such 
is the case, the contract does not have all 
the incidents of a F. O. R. destination 
railway station contract, but merely the 
price is stipulated on that basis. The 
terms of such a contract may provide that 
the delivery shall be complete when the 
goods are put on rail and thereafter it 
shall be at the risk of the purchaser. Such 
a stipulation would make the railway 
agent of the purchaser for taking delivery 
of the goods. The freight in such a casa 
would be payable by the purchaser though 
the price agreed upon is F, O.. R. destina- 
tion railway ‘station. The price of the 
goods receivable by. the dealer would, in 
that event, be the F. O. R. destination 
railway station price less the amount of 
“freight payable by the purchaser, That 
would be the consideration payable by 
the purchaser to the dealer for the sale 
of the goods and the amount of freight 
being payable by ’ the purchaser would 
not be included in the ‘sale price’ within 
the meaning of the first part of the de- 
finition, The position would be the same 
even if the dealer pays the freight and 
obtains railway receipt “freight pre-paid” 
and claims the full F. O. R. destination 
railway station price in the bill. The 
amount representing freight would not bea 
payable as part of the consideration for 
the sale of the goods but by way of re- 
imbursment of the freight which was pay- 
able by the, purchaser but in fact dis- 
bursed by the dealer and hence it would 
not form part of the ‘sale price’. 


11. This was precisely the basis on 
which the decision in Hyderabad Asbestos 
Cement Products Ltd. v. State of Andhra 
Pradesh, ((1969) 24 STC 487) (SC) was 
given by this Court. There the appellant 
maintained a. uniform catalogue rate all 
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over the country in respect of its manu- 
factures and the catalogue rate obviously 
included freight in transporting goods to 
the customers, The appellant despatched 
goods to the customers by. rail under rail- 
way receipts with “freight to pay” and 
made out invoices at the catalogue rate, 
deducted. discount from it and charged 
sales tax on the balance and then gave 
credit for the amount of freight to be paid 
by the customers. The question arose in 
the assessment of the appellant to sales 
tax whether the amount of freight form- 
ed part of the ‘sale price’ and was, there~ 
fore, includible in the turnover of the ap- 
pellant. The terms of the contracts with 
the customers were in a printed form and 
Cls. (4) and (16) thereof provided as fol- 
lows: (4) The price of the said produc- 
tions supplied to the stockists shall be the 
current general gross list price charged 
by the company free on rail, less such 
discount as may be fixed by the company 
from time to time ... ss. es (16) = 


the date of delivery shall mean the date 


of the railway receipt and in the case of 
consignments sold free on rail destination, 
the railway freight shall be nevertheless 
payable by the stockists at the destina- 
tions and the amount of freight shown on 
the railway receipt shall be deducted from 
the invoice of the company”. It will be 
seen that under Cl. (4) the price of the 
. goods was stipulated to be “the current 
general gross list pricé charged by the 
‘company free on rail”, but Cl. (16) made 
it clear that “the date of delivery shall 
mean the date of the railway receipt” and 
though the goods may be sold free on rail 
destination, “the railway freight shail 
neverthelsss be payable by the stockists 
at the destinations and the amount: of 
freight shall be deducted from 
the invoice of the company”. The com- 
bined reading of Cls. (4) and (16) clearly 
showed that it was only the price which 
was F. O. R. destination and the delivery 
to the customers was complete as soon as 
the goods were put on rail and payment 
of freight was the obligation of the custo- 
mers as between them and the appellant. 
That is why Shah, J., speaking on behalf 
of the Court said: “If CL (4) stodbd alone 
the price charged by the company may 
be deemed to be the catalogue rate less 
the discount payable to the purchasers. 
But by Ci. (16) the purchasers clearly 
undertook to pay railway freight which 
was deducted from the invoice made out 


by the company. By Cl. (16) the com- 
pany received the catalogue rate less the 
railway freight as price of the goods sold. 
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We are unable to agree with the High 
Court that “the term relating to the price 
in the contract between the company and 
the stockist envisaged by this clause 
(Cl, 16) implies an obligation on the part . 
of the company to pay the railway 
freight”. In our judgment, under the 
terms of the contract, there is no obliga- 
tion on the company to pay the freight, 
and under the terms of the contract the 
price received by the company for sale of 
goods is the invoice amount less the 
freight” and held that the amount of 
freight was not part of the ‘sale price’, 
It was, to quote again the words of 
Shah, J., “not made a part of the price”, 


12. We may also at this stage refer to 
another decision of this Court earlier in 
point of time. That is the decision in 
Tungabhadra Industries Ltd. Kurnool v, 
Commercial Tax Officer, Kurnool (11 STC 
827) : (AIR 1961 SC 412). What happened 
in this case was that the appellant sold 
and despatched hydrogenated groundnut 
oil to the purchasers at an agreed price 
which was inclusive of freight. It is not 
very clear from the record but it does 
appear that the railway receipts obtained 
by the appellant. were on the basis of 
‘freight to pay’ and the amount of freight 
was paid by the purchasers and in the in- 
voices made out by the appellant, the 
agreed price inclusive of freight was 
shown and from this the amount of 
freight was deducted and on the balance 
the amount of sales tax was computed, 


- The appellant claimed to deduct the 


amount of freight from the turnover on 
the strength of R. 5 (1) (g) of the Turn- 
over and Assessment Rules which pro- 
vided that in determining the net turn- 
over of a dealer, he shall be entitled to a 
deduction. of “all amounts falling under 
the following two heads, when specified 
and charged for by the dealer separately, 
without including them in the price of. 
the goods sold: (i) freight; (ii) .. sg: aie 
This Court held that the deduction dlam- 
ed was not permissible since the condi- 
tions for the applicability of R. 5 (1) (g) 
were not satisfied. It was pointed out 
that it was clear from the contents. of the 
specimen invoice produced by the appel- 
lant that “the appellant has charged a 
price inclusive of the railway freight and 
would therefore be outside the terms of 
R. 5 (1) (g£) which requires that in order 
to enable a dealer to claim the deduction 
it should be charged for separately and 
not included in the price-of goods sold. 
The conditions of the: rule not having 
been complied with, the appellant was not 
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entitled to the deduction in respect of 
freight.” Here the freight was payable 
by the appellant because the price was 
inclusive of the freight and there was no 
stipulation in the contract, as in che 
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case (1969-24 STC 487). (SC), that the de- 
livery to the purchaser shall be complete 
‘when the goods are put on rail or that 
the payment of freight shall. be the obli- 
gation of the price. And it did not make 
any difference to this position that the 
freight was not initially paid by. the ap- 
pellant but was paid by the purchaser 
and given: credit for against the agreed 
“freight-inclusive’ price in the invoice. . 


13. Now, in the light of this discus- 
sion, let us turn to examine the’ facts of 
the present appeals. The Control Order 
here becomes very material.. It is a statu- 
tory order having binding force and effect 
and it must govern the transactions of 
sale of cement entered into by the asses- 
see with the purchasers. The Con-rol 
Order is designed to ensure availability 
of cement at'a uniform price throughout 
India irrespective of the distance from the 
place of manufacture and Cl. (8) provides 
a miximum price of Rs. 214.65 per metric 
tonne F. O. R. destination railway station 
at which a producer may sel cement 
manufactured by him. It was at -his 
maximum price of Rs. 214.65 per metric 
tonne F. O. R. destination railway station 
that, in pursuance of this clause, the as- 
sessee sold cement to various purchasers. 
The price was clearly inclusive of freight. 
But the question is: who, under the terms 
of the contract, was liable to pay the 
freight, the asséssee or the purchaser 7? 
Was the contract one for delivery at de- 
stination railway station or was it a con- 
tract in which delivery to the purchaser 
would be complete as soon as the gcods 
are put on rail at-the place of despatch ? 
The answer to this question would clearly 
be in favour of the assessee if we have 
regard only to the terms and conditions 
of the contract without taking into ac- 
count the provisions of the Control Order. 
Clause (8) of the “General Terms and 
Conditions of Supply” incorporated in the 
contract provided that once the goods are 
handed over to the railway.and a rail- 
way receipt is obtained, the responsibi- 
lity of the assessee shall cease and the 
risk shall pass to the purchaser and, 
therefore, if there is non-delivery or 
shortage or delay in delivery, it is the 
purchaser who, according to this clause, 
shall be entitled to make a claim against 
the railway. If there were over-charge 
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of freight, then again under Cl. {11) it is 
not the assessee but the purchaser’ who © 
would be entitled to lodge a claim with 
the railway authorities. The specimen 
invoice produced by the assessee also 
made it clear that the responsibility of 
the assessee for shortage, loss, delay or 
damage ‘shall cease as soon as the goods 
are delivered at the Work Siding and all 
such claims may be preferred by the 
purchaser against the railway and in 
case excess freight has been charged, the 
purchaser shall be entitled “to lodge claim 
with the railways’. It would, thus, be 
seen that according to these provisions 
the delivery of the goods to the purchaser 
would be complete as soon as they are 
put on rail at the Work Siding and the 
risk then passes to the purchaser and 
payment of freight would be the responsi- 
bility of the purchaser. This would be 
the position apart from the provisions of 
the Control Order and on this position, 


there can be no doubt, for reasons already 


discussed, that the amount of freight 
would not form part of the ‘sale. price’. 
But we have to consider the impact of 
the provisions of the Control Order, for 
these provisions having statutory force 
and authority have overriding effect and 
the terms and conditions of the contract 
to the extent to which they conflict with 


‘these provisions. must be held to be ex- 


cluded. Let us, therefore, examine the 
impact of the relevant provisions of the 
Control Order on the terms and ‘condi- 
tions of the contract. 


14, It is clear from the scheme of the 
Control Order that the price chargeable 
by a producer is contemplated to be 
Rs. 214.65 per metric tonne F, O. R. 
destination railway station. This of course 
is the maximum price at which a pro- 
ducer may sell cement and theoretically, 
of course, there is nothing to prevent 
him from selling it at a lower price, but 
it is assumed by the Central Government 
that in a‘seller’s market where there is 
scarcity of supply, the producer will sell 
at the maximum price permitted to him 


‘under the Control Order and that is the 


basis on which the machinery of Cement 
Regulation Account is worked out in the 
Control Order, This machinery would 
become unworkable and at the least it 
would require the Central Government 
to subsidise the Cement Regulation Ac- 
count in a large way, if every producer 
were to sell cement at a price lower than 
Rs. 214.65 per metric tonne F. O. R. de- 
stination railway station. It is, there- 
fore, obvious that though the Control 


at 
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Order merely provides the maximum 
price of Rs. 214.65 per metric tonne 
F. O. R. destination railway station at 
which a producer may sell cement, leav- 
ing it theoretically open to him to sell 
it at a lower price, the basic assumption 
underlying the Control Order is that every 
producer will sell at the maximum price. 
And in fact, in both the cases before us, 
every transaction of sale of cement by the 
assessee was at the price of Rs. 214.65 per 
metric tonne F. 0. R. destination railway 
station. This, however, by itself would 
not be determinative of the controversy 
because the question would remain as to 
who, between the assessee and the pur- 
chaser, is liable to pay the freight 
and that requires us to consider whether 
there is anything in the Control Order 
which overrides the relevant provisions of 
the contract bearing on this question and 
by necessary implication, excludes them, 
Clause (9) clearly contemplates that the 
F. O. R. destination railway station price 
would be realised by the producer, for 
the excess of such price over the reten- 
tion price and selling agency commission 
is required to be paid over by the pro- 
ducer to the Controller in the Cement Re- 
gulation Account. The amount of freight 
has, therefore, to be realised by the pro- 
ducer from the purchaser and that postu- 
lates that it is the producer who pays the 
freight to the railway authorities. The 
proviso to Cl. (9) makes this doubly clear 
by providing that “the expenditure _in- 
curred by the producer on freight ... ... ... 
shall be reimbursed to the producer” and 


again Clause (11) uses the expression 

Sie tos «s. paying or equalising the expen- 
diture incurred by the producer on 
freight”. It is, therefore, clear that under 
the scheme of the Control Order the 
freight is paid by the producer and he 
then recovers it ?rom the purchaser, But 
that does not conclude the controversy. 
The question still remains: When the 
producer pays the freight, does he do so 
because, as between him ang the pur- 
chaser, he is liable to pay the freight and 
he then recovers it as part of the price or 
the obligation to pay the freight is on the 
purchaser and the producer pays it on be- 
half of the purchaser and then recovers 
it by way of reimbursement. 


15. . We are of the view that the former, 
and not the latter, represents the correct 
legal position. If the obligation to pay 


the freight were on the purchaser and in| 


fact the purchaser paid the freight, as 


Hindustan Sugar Mills v. State of Rajasthan 


A.L R. 


happened in both the cases before us in 
respect of every transaction of sale of 
cement, the amount of freight would ob- 
viously be deducted from the F. O. R. de- 
stination railway station price in the in- 
voice and only the balance would be rea- 
lised by the assessee. There would be no 
question of the assessee realising the 
amount of freight from the purchaser be~ 
cause the purchaser would have paid the 
freight in discharge of his own liability 
and the assessee would have no claim to 
recover it from the purchaser. Then how 
would the terms of Cl. (9), proviso to that 
clause and Cli, (11) of the Control Order 
be satisfied ? How would it be possible 
to give effect to Cl. (9) if what is realised 
by the assessee is not F.O. R. destination 
railway station price but that price less 
the amount of freight? How would the 
assessee. claim to be entitled to be re- 
imbursed under the proviso to Cl. (9) if 
he has not incurred any expenditure on 
the freight? The entire statutory scheme 
would become unworkable. The scheme 
of the Control Order clearly proceeds on 
the basis that the freight is payable by 
the producer and he recovers it from the 
purchaser as part of the F. O. R. destina- 
tion railway station price, The provision 
in the contract that the delivery to the 
purchaser shall be complete as soon as 
the goods are put on rail and payment of 
the freight shall be the responsibility of 
the purchaser is wholly inconsistent with 
the scheme of the Control Order and must 
be held to be excluded by it. The Con- 
trol Order is paramount: it has overrid- 
ing effect and if it stipulates that the 
freight shall be payable by the producer, 
such stipulation must prevail, notwith- 
standing any term or condition of the 
contract to the contrary. The conclusion 
is, therefore, inevitable that the amount 
of freight forms part of the ‘sale price’ 
within the meaning of the first part of 
the definition. 


16. This renders it unnecessary to con< 
sider the second part of the definition, but 
the latter clause of the second part was 
strongly relied upon on behalf of the as- 
sessee to ‘support the exclusion of the 
amount of freight from ‘sale price’ and 
hence we must proceed to consider it. The 
second part enacts an inclusive clause. 
It says that ‘sale price’ includes “any sum 
cherged for anything done by the dealer 
in respect of the goods at the time of or 
before the delivery thereof other than the 
cost of freight or delivery or the cost of 


_ installation in case where such cost. is 
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separately charged.” Therefore, ‘any 


sum charged for anything done by che 
dealer in respect of the goods at the tène 
of or before the delivery thereof’ is to be 
regarded as part of ‘sale price’, even if 
it does not fall within the first part of the 
definition. But there is an excepfon 
carved out of this inclusion. Not all sums 
charged for something done by the dealer 
in respect of the goods at the time of or 
before the delivery thereof are covered 
by the inclusive clause. The cost of 
freight or delivery or the cost of insta_la- 
tion certainly represents an amount 
charged for transportation or installafon 
of the goods at the time of or before the 
delivery thereof and would, therefcre, 
fall within the inclusive clause on its plain 
terms but it is taken out by the excluscon 
clause, “other than the cost of freight or 
delivery or the cost of installation in case 
where such cost is separately charged”. 
This exclusion clause does not operate as 
an exception to the first part of the defni- 
tion. It merely enacts an exclusion out 
of the inclusive clause and takes sut 
something which would otherwise be 
within the inclusive clause. Obvioucly, 
therefore, this exclusion clause can be 
availed of by the assessee only if ihe 
State seeks to rely on the inclusive cla.ise 
for the purpose of bringing a particular 
amount within the definition of ‘sale 
price’. But if the State is able to show 
that the particular amount falls witain 
the first part of the definition and is, 
therefore, part. of the ‘sale price’, the =x- 
clusion clause cannot avail the assesee 
to take the amount in question out of -he 
definition of ‘sale price’. Here, on -he 
view taken by us, the amount of freizht 
forms part of the ‘sale price’ within -he 
meaning of the first part of the definit_on 
and it is not necessary for the State to 
invoke the inclusive clause and in fact -he 
State has not done so. The exclus.on 
clause is, therefore, irrelevant and canzot 
be called in aid by the assessee. We may 
point out that even if the exclusion clarse 
were read as an exception to the first part 
of the definition which, as we have point- 
ed out, cannot be done, it cannot avail the 
assessee. It is only where the cost of 
freight is separately charged that it would 
fall within the exclusion clause and in 
the context of the definition as a whcla, 
it is obvious that the expression “... ... ... 
cost of freight ... ... ... is separately 
charged” is used in contradistinction tc a 
case where the cost of freight is not s2- 
parately charged but is included in the 
price: It is not intended to: apply to a 
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case where the cost of freight is part of 
the price but the dealer chooses to split 
up the price and claim the amount of 
fright as a separate item in the invoice, 
Where the cost of freight is part of the 
price, it would fall within the first part 
of the definition and to such a case, the 
exclusion clause in the second part have 
no application. 


17. We must, therefore, hold that, by 
reason of the provisions of the Control 
Order which governed the transactions of 
sale of cement entered into by the assessee 
with the purchasers in both the appeals 
before us, the amount of freight formed 
part of the ‘sale price’ within the mean- 
ing of the first part of the definition of 
that term and was includible in the turn- 
over of the assessee. 


18. Before we part with these appeals 
we think it necessary to advert to one 
rather unusual circumstance which has 
caused some anxiety to us. We were told 
by the learned counsel appearing on be- 
half of the assessee and that was not dis- 
puted on behalf of the State that the as- 
sessee had entered into a large number of 
transactions of sale of cement with the 
Central Government through the Direc- 
tor General of Supplies and Disposals and 
when the assessee claimed to recover the 
amount of sales tax in respect of these 
transactions from the Central Govern- 
ment on the basis that freight was part 
of ‘sale price’, the Director General of 
Supplies and Disposals pointed out to the 
assessee that the Law Department of the 
Government of India had advised them 
that freight was not part of ‘sale price’ 
within the meaning of the definition of 
that term and hence no sales tax would 
be payable by the assessee on the amount 
of freight and the assessee was, therefore, 
not justified in claiming to recover the 


-amount of sales tax from the Central 


Government. The assessee, in view of this 
statement made on behalf of the Central 
Government, did not press its claim to re- 
cover the amount of sales tax on the 
freight component of the price from the 
Central Government. Now, it appears 
clearly from this judgment that the opin- 
ion given by the Law Department of the 
Government of India was not correct and 
the statement made on behalf of the Gov- 
ernment of India that no sales tax will be 
payable by the assessee on the amount of 
freight was unjustified. There can be no 
doubt that this statement misled the as- 


sessee into not claiming: the amount of 
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sales tax on the freight component of the 
price from the Central Government. We 
think that, in the circumstances, fairness 
and justice demand that the Central Gov- 
ernment should pay to the assessee the 
amount of sales tax on the freight com~ 
ponent of the price in respect of transac- 
tions of sale of cement entered into by 
the assessee with them under the provi- 
sions of the Control Order. It is true and 
we are aware that there is no legal liabi- 
lity on the Central Government to do so, 
but it must be remembered that we are 
living in a democratic society governed 
by’ the rule of law and every Government 
which claims to be inspired by ethical and 
moral values must do what is fair and 
just to the citizen, regardless of legal 
technicalities. ‘We hope and trust that 
the Central Government will not seek to 
defeat the legitimate claim of the asses- 
see for reimbursement of sales tax on the 
amount of freight by adopting a legalistic 
attitude but will do what fairness’ and 
justice demand. After all, the motto of 
every civilized State must be: “ Let right 
be done”. 


19. We accordingly confirm the judg- 
ment of the Rajasthan High Court in 
Civil Appeal No. 1122 of 1976 and the 
Order of the Seles Tax Authority in Civil 
Appeal 1310 of 1976 and dismiss both the 
appeals with no order as to costs. 


Appeals dismissed, 
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Sadhu Singh, Appellant v. State of 
Uttar Pradesh, Respondent. 


Criminal Appeal No. 86 of 1976, 
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(A) Criminal P, C. (1974), S. 172 — 
General Diary — Contents of — Pre- 
sumption as to correctness — (Evidence 
Act (1872), S. 114). : 


The entries are made in the general 
diary about all the events that take 
place in the Police Station in chronolo- 
gical order and it is ordinarily difficult 


“(Criminal Appeal No, 172 of 1975, D/- 
31-10-1975 (All).) 
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Sadhu Singh v. State of U, P. (C. Reddy J.) 
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to fabricate false entries in the general 
diary. (Para 7) 

Anno: AIR Comm, Cr, P. C. (7th Edn.), 
S. 172 N, 3; AIR Manual (3rd Edn.) 
Evidence Act, S., 114 N. 41. 

(B) Evidence Act (1872), S. 3 — Evi- 
dence — Appreciation of — Enmity. 

The fact that the witnesses were ini- 
mically disposed towards the accused 
persons by itself cannot be a ground for 
total rejection of their evidence, 

(Para 9) 

Anno: AIR Manual (8rd Edn.) Evi- 

dence Act, S. 3 N. 38. 


(C) Penal Code (1860), S. 302 — Sen- 
tence — Extenuating circumstances — 
Cr. App, No, 172 of 1975, D/- 31-10-1975 
(All), Reversed, 


Appellant under spectre of sentence 
of death for over 3 years and 7 months 
— Evidence also giving indication that 
he was probably instigated directly or 
indirectly by his father — Held in the 
circumstances that sentence of impri- 
sonment for life should be substituted 
in place of sentence of death. Cr. App. 


No. 172 of 1975, D/- 31-10-1975 (Al), 
Reversed, (Para 9) 

Anno: AIR Comm, IPC (2nd Edn.) 
S. 302 N, 10. 


Mr. D. Mookerjee, Sr. Advocate (Mr. 
D. N. Mukherjee Advocate with him), 
for Appellant; M/s. S. N. Singh and 
O. P. Rana Advocates, for Respondent. 


CHINNAPPA REDDY, J.:— The ap 
pellant Sadhu Singh alias Surya Pratap 
Singh was convicted of the murders of 
Shyama Devi and Randhir Singh and 
sentenced to death by the learned VI 
Additional District and Sessions Judge, 
Allahabad, The sentence of death was 
confirmed by the High Court and the 
avpellant has come up in appeal by spe~ 
cial leave. Sadhu Singh’s father Udai 
Raj Singh, Nagendra Nath Singh and 
Bhuleshwar Nath were also tried by the 
learned Sessions Judge. Nagendra Nath 
Singh and Bhuleshwar Nath were ac- 
quitted and Udai Raj Singh was convict- 
ed under Section 302 Indian Penal Code 
read with Section 34 and sentenced to 
imprisonment for life by the learned 
Sessions Judge. There was an appeal by 
Udai Raj Singh against his conviction 
while the State preferred an appeal 
against the order of acquittal of Nagen- 
dra Nath Singh and Bhuleshwar Nath. 
Udai Raj Singh’s appeal was allowed 
and he was also acquitted. The appeal 
by the State was dismissed, 
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2. The case of the prosecution briefly 
was as follows: Randhir Singh owned 
about 45 bighas of land in the village of 


Nadula. His only son had died about 14 © 


years before the occurrence and his 
widowed daughter-in-law Shyama Devi 
was living with him, Randhir Singh was 
aged about 70 years at the time of his 
death. Shyama Devi was aged about 35 
years. Randhir Singh and Shyama Devi 
used to attend to the cultivation of 
land, Randhir Singh had a daughter wha 
was living with her husband in another 
village about 20 miles from’ Nadula. 
Their daughter _Deomani was living 
with her grand father Randhir Singh 
and aunt Shyama Devi in the village of 
Nadula. At the time of the occurrence 
Deomani was aged about 13 years. As 
Randhir Singh had no male issue, Udai 
Raj Singh and his son Sadhu Singh 
wanted to grab his property. Randhir 
Singh apprehended danger to his life 
and in fact made a complaint Exh. Ka 53 
and sought police protection, On 26th 
March, 1973, at about 7-30 a.m. Deomeni 
(P.W. 2) was sitting at the door of ker 
house while Shyama Devi was tethering 
a cow in front of the house. At that time 
Randhir Singh was sitting in front of 


a cycle repair shop about 100 yards 
away and. attending to the harvesting 
of his wheat crop. The four accused 


came to the house of Randhir Singh. 
Sadhu Singh was armed with a pistol, 
Udai Raj Singh’ was armed with a gun 
while Nagendra Nath Singh and Bhule- 
shwar Nath were armed with a spear: 
and a Gandasa respectively. Seeing 
Shyama Devi, Udai Raj Singh and the 
others shouted “Kill the Sali, she Eas 
become the owner of the property”. 
Shyama Devi started running, Sadhu 
Singh chased her and shot at her with 
his pistol. He fired three shots. Shyama 
Devi fell down dead. Deomani (P.W. 2) 
started running to the place where her 
Grandfather Randhir Singh was sitting 
in order to convey the information te 
him, While she was going towards her 
grandfather crying and shouting, the 
four accused also came to the place 
where her grandfather was sitting. 
Randhir Singh tried to escape by, at- 
tempting to run into the house of Jaz- 
deo, Sadhu Singh chased him and fired 
three shots at him. Randhir Singh also 


fell down dead. Thereafter the accused . 


persons ran away. The occurrence was 
witnessed, amongst others, by Mataphal 


(P.W. 3), Jagbir Singh (P.W. 4) ard 
Amar Nath (P.W, 5). Mataphal ard 


_ both the cases. 
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Amar Nath witnessed the shooting ` of 
Randhir Singh only while Jagbir Singh 
witnessed the shooting of both Randhir 
Singh and Shyama Devi. -After the ac- 
cused persons ran away Deomani, Mata- 
phal and other witnesses went to the 
spot where Randhir Singh had fallen 
and found him dead. Deomani got a 
report Ex, Ka 1 prepared by Mataphal. 
Deomani and Mataphal went to the Po- 
lice Station at Sarai Mamrez, four miles 
away, and presented the report to the 
Sub-Inspector (P. W. 11) at~10.05 a.m. 
On receipt of the report P. W. 11 record- 
ed the statement of P, W. 3 and then 
proceeded to the village for investiga- 
tion. After holding the inquest, he 


‘arranged to send the two dead bodies 


for autopsy. P. W. 8 the Reader in 
Forensic Medicine conducted the post 
mortem examination on the two dead 


‘bodies. He noticed gun shot injuries on 


both the. dead bodies and opined that 
death was due to gun shot injuries in 
The stomach contents 
of both Shyama Devi and Randhir Singh 
showed partly digested food. The In~ 
vestigating Officer. who looked for 
the accused persons did not find them 
-in the village, Udai Raj Singh, Sadhu 
Singh and Nagendra Nath Singh sur- 
rendered themselves in the Court of the 
Additional District Magistrate on. 2nd 
April, 1973, while Bhuleshwar Nath sur- 
rendered himself on 5th April, 1973. 
P. W. 11 handed over the investigation 
to the C. I. D. and later took over the 
investigation again from the C.I.D. on 
20th June, 1973. After completion of in- 
vestigation a charge-sheet was filed 
against the four accused persons. 


3. At the trial the prosecution exa- 
mined P. Ws, 2, 3, 4 and 5 as eye-wit- 
nesses to the occurrence, The learned 
Sessions Judge did not administer the 
oath to Deomani on the ground that she 
was a child but he satisfied himself that 
she understood the necessity to speak 
the truth. The learned _ Sessions Judge 
noticed that P.Ws. 3, 4 and 5 were ini- 
mically disposed towards the accused and 
that there were circumstances in the case 
to support the defence allegation that 
they must have exercised some influence 
over Deomani. He thought that the im- 
plication of Nagendra Nath Singh and 
Bhuleshwar Nath could not be said to 
be free from doubt. However, he ex- 
pressed the view that Deomani was a 
natural and convincing witness whose 


evidence was left unshaken despite 
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lengthy cross-examination, Her evidence, 
according to the learned Sessions Judge 
left no room for doubt about the guilt 
of Sadhu Singh and Udai Raj Singh 
though her evidence against Nagendra 
Nath Singh and Bhuleshwar Nath could 
not be said to be free from “suspicion 
and influence”, On those findings the 
learned Sessions Judge acquitted Nagen- 
dra Nath Singh and Bhuleshwar Nath 
and convicted Sadhu Singh and Udai 
Raj Singh as aforesaid. We may mention 
at this stage that the plea of the accus- 
ed was one of denial, According to them 
they had been falsely implicated at the 
instance of Mataphal and. Jagbir Singh. 
Both of them had developed intimacy 
with Shyama Devi. They also stated that 
they had no enmity either with Randhir 
Singh or with Shyama Devi. 


4. Sadhu Singh and Udai Raj Singh 
preferred appeals to the 
against their conviction, while the State 
preferred an appeal against the acquit- 
_ tal of Nagendra Nath Singh and Bhule- 
shwar Nath. The High Court, in its judg- 
ment, first considered the case against 
Sadhu Singh and recorded the following 
finding in regard to the evidence of 
Deomani (P.W. 2): 


‘We were taken through the entire 
statement of this child witness and we 
are of the opinion that she had not re- 
peated any tutared statement, because 
she was able to give straightforward 
answers to a number of questions re- 
garding details of the occurrence and 
the topography......... We are, therefore, 
satisfied that Deomani was able to see 
both the murders having been commit- 
ted by Sadhu Singh in broad day light.” 
In regard to the evidence of other wit- 


nesses, while considering the case 
against Sadhu Singh, the High Court 
said: ‘We have scrutinized the state- 
ment of these eye-witnesses and there 


seems to be no reason for doubting their 
presence at the time of the two occur- 
rences, as noted above, Having thus con- 


sidered the oral evidence, we are. o? 
, opinion that the prosecution case 1s sub- 
stantially correct so far as killing of 


by Sadhu Singh is concern- 
ed”. Earlier the High Court had found 
that the witnesses other than Deomanl 
were inimically disposed to the accused 
and could not be said to be independent 
witnesses. The High Court then proceed- 
ed to consider the case against Udai 
Raj Singh, Nagendra Nath Singh and 


Bhuleshwar Nath. The High Court was 


two persons 
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of the view that the case against Udai 
Raj Singh stood on the same footing as 
the case against Nagendra Nath Singh 
and Bhuleshwar Nath. Referring to the 
evidence of Deomani against these three 
persons, the High Court expressed the 
view that she was prevailed upon to 
Implicate Udai Raj Singh, Nagendra 
Nath Singh and Bhuleshwar Nath. The 
High Court also expressed the view that 
the First Information Report could not 
have been dictated by a thirteen-year 
old village girl like P.W, 2. Noticing the 
circumstance that the part attributed to 
these three persons was nothing more 
than exhortation despite the fact that 
they were armed with deadly weapons, 
the High Court came to the conclusion 
that they were falsely implicated, On 
those findings Udai Raj Singh, Nagendra 
Nath Singh and Bhuleshwar Nath were 
acquitted and the conviction and sen- 
tence of Sadhu Singh were confirmed. 


5. The learned counsel for the appel~ 
lant very naturally relied upon the find- 
ings of the learned Sessions Judge and 
the High Court in regard to the case 
against Udai Raj Singh, Nagendra Nath 
Singh and Bhuleshwar Nath and argu- 
ed that on those findings there was very 
little left of the prosecution case on the 
basis of which Sadhu Singh could be 
convicted. He submitted that Mataphal, 
Jagbir Singh and Amarnath were found 
to be inimically disposed towards the 
accused and had falsely implicated Udai 
Raj Singh, Nagendra Nath Singh and 
Bhuleshwar Neth. It was, therefore, im- 
possible to accept their evidence against 
Sadhu Singh either, With regard to Deo- 
mani the learned counsel argued that 
apart from the fact that she was a child 
witness, the High Court had found that 
she had been prevailed upon by the 
other witnesses to falsely implicate 
Udai Raj Singh, Nagendra Nath Singh 
and Bhuleshwar Nath. The High Court 
had also found that she could not have 
been the author of the First Information 
Report, On those findings, it was argued 
by the learned counsel that there was 
no escape from rejecting the evidence 
of Deomani also. 


6. The case has undoubtedly been 
complicated by the High Court speaking 
in two voices while dealing with the 
case of Sadhu Singh on the one hand 
and the case of the rest of the accused 
on the other. We have already set out 
what the High Court said about the 
evidence of Deomani and the other wit- 
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nesses. In view of the, apparently con- 
tradictory views expressed by the High 
Court, we went through the entire evi- 
dence ourselves and we are satisfied 
that the conviction: of Sadhu Singh was 
correct. 

7. According to the prosecution the 
time of occurrence was about 7-30 a.m. 
The time of occurrence was not serious- 
ly disputed in the trial Court or in the 
High Court but, before us an attempt 
was made by Shri Mukherjee to urge 
that the occurrence must have taken 
place during the course of night, a few 
hours after the two deceased had taken 
their night meal. He sought to derive 
support for this contention from the evi- 
dence of the doctor who deposed that 
there was partly digested food in the 
stomachs of the two deceased and that 
they should have taken their food 2 <0 
12 hours before their death, We do not 
see how the medical evidence is of as- 
sistance to the accused, The medical 
evidence fits in with the evidence of 
Deomani that Randhir Singh had -as 
breakfast at 5-30 am. on the fateful 
morning. It does not appear that it was 
suggested either to Deomani-or any of 
the other witnesses in cross-examinaticn 
that the time of the occurrence was not 
7-30 am. We do not have any doubt 
that the occurrence took place at 7-30 
am, on the morning of 26th Marca, 
1973. Now, the First Information Repo-t 
was received by the Sub-Inspector of 
Police Station Saraimamrez at 10-05 a.m. 
A vague/and general suggestion was 
made to P.W. 11 that the First Informa- 
tion Report was not lodged at the time 
when it was stated to have been lodged 
but was prepared later on after consul- 
tation. We are not prepared to give any 
weight to a suggestion of this natur2. 
The report as soon as it was received 
must have been entered in the register 
of First Information Reports, No cross- 
examination was directed to discover 
whether this report was not entered m 
serial order in the register, We also find 
that the substance of the report wes 
contemporaneously entered in the gene- 
ral diary of the Police Station an ex- 
tract of which has been filed as Exh. 
Ka-3. The entry in the general diary 
shows that the First Information Report 
was received at 10-05 a.m. and that after 
registering the First Information Report 


the Sub-Inspector accompanied by cer. 
tain named constables left the Police 
Station for the village handing over 


charge of the Police Station to a Heed 
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Constable. As is well known entries are 
made in the general diary about all the 
events that take place in the Police Sta- 
tion in chronological order and it is ordi- 
narily difficult to fabricate false entries 
in the general diary, There was no sug- 
gestion to the Sub-Inspector in cross- 
examination with regard to the entry in 
the general diary. We are unable to dis- 
cover any reason why the evidence of 
P.W, 11 to the effect that the First In- 
formation Report was received by him 
at 10-05. a.m. should not be accepted. 


8. If the occurrence took place at 
7-30 am. and if the First Information 
Report was lodged at 10-05 am, at the 
Police Station four miles away from the 
village, it is clear that there was no op- 
portunity for any confabulation with a 
view to false implication. A suggestion 
was made to Mataphal and some of the 
witnesses that they were responsible for 
the commission of the murders. We can 
only describe the suggestion as fantastic. 
The suggestion would imply that Deo- 
mani was persuaded not to mention the 
names of the real assailants but to false- 
ly implicate the accused persons and 
that this persuasion was by the very 
persons who ‘were responsible for the 
murders, It is too much to believe that 
Mataphal was able to accomplish this 
task within an hour on two after the 
occurrence and take Deomani with him 
to lodge the First Information Report. 
We have to give great weight to the cir- 
cumstance that within: 24 hours after the | 
occurrence the granddaughter and niece 
of the two deceased persons presented 
the First Information Report at the Po- 
lice Station mentioning the names of 
the assailants, -One of the criticisms 
against the First Information Report was 
that it revealed not the hand of an un- 
sophisticated village girl of thirteen years 
but the hand of an experienced adult. 
It was particularly emphasised that 
Deomani stated that she dictated the re- 
port and Mataphal recorded what was 
dictated. We do not think that we will 
be justified in attaching importance to 
the use of the word ‘dictated’. Appa- 
rently what the witnesses said was that 
Mataphal wrote what was said by Deo- 
mani. The arrangement and the langu- 
age must necessarily have been Mata- 
phal’s and not that of Deomani. It was 
argued that the report contained far 
too many particulars and that Deomani 


who had just witnessed the murders of 
her aunt and grandfather would not 
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have been in a position to mention all 
the details which are to be found in the 
report. But having read the evidence of 
Deomani we are satisfied that the girl 
has. a remarkable memory for even 
minute details and that if she mentioned 
many details in the report it was not a 
matter for any surprise, Further Mata- 
phal the scribe of the report was him- 
self a witness and he must have natu- 
rally assisted Deomani in preparing the 
report, We are, therefore, unable to agree 
with the comment of the High Court 
that the report was not that of Deomani 
but that it was prepared by Mataphal 
in the name of Deomani, 


9. Deomani in her evidence as P.W. 2 
gave a full account of the occurrence 
that took place on the morning of 26th 
March, 1973. She was grilled in cross- 


examination for three days. She was 
subjected to a lengthy and rambling 
cross-examination about all that was 
said by her in chief examination, She 


was questioned in great detail about the 


topography of Nadula village. She was 
questioned again in. great detail about 
the consolidation proceedings and the 


disputes. between the deceased and the 
accused. She was taken through every 
detail of the ozcurrence that took place 
on the morning of the 26th March, 1973 
and all that happened on that day after: 
the commission of the murders. She 
stood the rigour of the cross-examina-~ 
tion and Shri Mukherjee, learned coun- 
sel for the appellant had to confess that 
he was unable to discover anything in 
her cross-examination to discredit her 
evidence. He, however, argued that the 
very fact that she was able to give such 
thorough answers showed that she had 
been well prepared to give evidence in 
the case. We do not agree with this sub- 
mission of Shri Mukherjee. Most of the 
particulars and details which she gave 
in her evidence were elicited from her 
in cross-examination. Having put her 
through a gruelling cross-examination 
and having failed to elicit anything to 
favour the accused, we do not think that 
the accused can very well turn round 
and now say that she must have been 
well prepared for the cross-examination 
also, As we said earlier her evidence re- 
veals a remarkable capacity for obser- 
vation, a keen eye for minute detail and 


a photographic memory, Both the trial 
Court and the High Court were right in 
holding that she had given evidence m a 
very natural and convincing manner and 
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_the appellant fully. It may be 
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that her evidence was straightforward 
and not’ tutored, We are not prepared to 
accept the later comment that she was 
persuaded to falsely implicate the re- 
maining three accused persons. It may 
be that having regard to the part attri- 
buted to the remaining three accused a 
Court may be justified in giving them 
the benefit of doubt and acquit them. It 
is one thing to give them the benefit of 
such a doubt and another thing to say 
that they were falsely implicated. The 
best that can be said in favour of the 
acquitted accused is that they were en- 
titled to the benefit of doubt and not 
that they were implicated falsely, We 
are unable to agree with the comments 
of the learned Sessions Judge and the 
have 
been persuaded by Mataphal and others 
to falsely implicate the remaining three 
accused. One of the comments of the 
learned counsel for the appellant was 
that it was not established that Deomani 
was living with her grandfather at the 
time of the occurrence, The appellant 
himself in his statement under S., 313 
did not choose to dispute the fact that 
she was living with her grandfather. 
He was content to say that Deomani 
used to come to village Nadula some- 
times. The very details of the topo- 
graphy of the village which Deomani 
has given do not leave any doubt in our 
minds that Deomani was residing with 
her grandfather since long. If she was 
living in the house of her grandfather 
she would undoubtedly be a natural 
witness to the occurrence. No doubt 
she is a child witness but she is an un- 
usually intelligent child. We do not think 
her evidence suffers from any infirmity 
which would entitle us to discredit her. 
In regard to the remaining witnesses the 
High Court found that they were inimi- 
cally disposed towards the accused per- 
sons but, by itself that cannot be a 
ground for total rejection of their evi- 
dence. Their evidence also implicates 
noticed 
here that the firing of all the shots both 
at Randhir Singh and Shyama Devi 
has been attributed to the appellant 
only, If the witnesses were going all out 
to falsely implicate their enemies, the 
principal of whom was Udai Raj Singh, 
nothing could have been easier than to 
attribute one or more of the three 
shots fired at each of the deceased per- 


sons to Udai Raj Singh. That was not 
done by any of the witnesses. We do 
not consider it necessary to discuss the 
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evidence of these witnesses in any great 
detail having regard to what we have 
said about the evidence of Deomari. 
Thus on a consideration of the entice 
evidence, we do not have the slightest 
doubt that the appellant Sadhu Sirgh 
was responsible for the murders f 
Shyama Devi and Randhir Singh. Tne 
conviction of the appellant under Sec- 
tion 302 is, therefore, confirmed. In rə- 
gard to sentence the appellant has be2n 
under spectre of the sentence of death 
for over 3 years and 7 months, The- evi- 
dence also gives an indication that ne 
was probably instigated directly or in- 
directly by his father, In the circum- 
stances we think that the sentence of 
imprisonment for life may be substitut- 
ed in place of the sentence of deavh. 
It is so ordered, The appeal is partly 
allowed. - 
Appeal partly allowed. 
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Modan Singh, Appellant v. State of 
Rajasthan, Respondent. 

Criminal Appeal No, 14 of 1973, D/- 
31-8-1978. i 


(A) Evidence Act (1 of 1872), S. 3 — 
Not proved -—- Criminal case Death 
cauesd by pistol — Appreciation of evi- 
dence. Criminal Appeal No. 664 of 1938, 
D/- 26-7-1972 (Raj), Reversed. 


Trial of M and S (subsequently ac- 
quitted) for causing death of one P by 
-~ pistol —- Prosecution case resting on fhe 
evidence of two witnesses stating that 
accused M and S were:seen alone wth 
P, for the last time, in a room on the 
night of occurrence, and circumstantial 
evidence relating to the recovery of car- 
tridge from the scene of occurrerce 
and the seizure of pistol from the per- 
son of M and the deposition of ballistic 
expert —- Witnesses turning hostile and 
expert giving contradictory evidence to 
his earlier opinion in the witness box — 
High Court convicting M, without tek- 
ing into account the fact that both M 
and S were armed with pistols and that 


«(Criminal Appeal No. 664 of 1968, D/- 
26-7-1972 (Raj).) 
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it was not established that the seized 
pistol belonged to M — Held by the 
Supreme Court, that prosecution case 
was not established and M’s conviction 
and sentence - were set aside — Criminal 
Appeal No, 664 of 1968, D/- 26-7-1972 
(Raj), Reversed. (Paras 11, 12) 

Anno; AIR Manual (3rd Edn.) Evid. 
Act, S. 3 Notes 17, 30. i 

(B) Criminal P. C. (2 of 1974), S. 52— 
Seizure, memo — Evidence of seizure 
witnesses — Evidentiary value, 


If the evidence of investigating officer 


' who recovered the material objects is 


convincing, the evidence as to recovery 
need not be rejected on the ground that 
seizure witnesses do not support the 
prosecution version, (Para 9) 

Anno: AIR Comm. Cr. P. C. (7th Edn.) 
S. 52 N, 1° 

Mr. Ravinder Banna, Advocate (Ami-~- 
cus Curiae), for Appellant; Miss Maya 
Rao, Advocate, for Respondent. 

KAILASAM, J.:— This appeal is pre- 
ferred by Modan Singh under S, 2 of 
the Supreme Court (Enlargement of Cri- 
minal Appellate Jurisdiction) Act 1970 
against the judgment of the High Court 
of Rajasthan in Criminal Appeal No, 664 
of 1968 reversing the order of acquittal 
of the appellant by the Sessions Judge. 


2. The appellant, Modan Singh, and 
one Sampuran Singh, were tried by the 
Sessions Judge of Ganganagar for caus- 
ing the death of one Prithvi Singh on 
16-12-1966, and were acquitted. 


3. The case for the prosecution may 
be briefly stated. Jugraj Singh, P.W. 1 
was a resident of the village of Banwala 
and was Sarpanch of Gram Panchayat 
of the village. On the evening preceding 
the night of the occurrence, Prithvi 
Singh, the deceased came to P. W. 1’s 
house and requested him to provide ac- 
commodation for the night. P.W. 1 
allowed him to stay in an outer room of 
his house. While P.W, 1 was talking 
with others,- the two accused, Sampuran 
Singh and Modan Singh, appellant here- 
in, came there with Mewa Singh, P, W. 
10, belonging to Banwala, At that time, 
the appellant, Modan Singh had a pistoj 
container and a bandolier on his- shoul- 
der. Sampuran Singh had a pistol, P.W.1 
served both the accused with food and 
provided beds for them in the room 
where the deceased, Prithvi Singh was 
staying. When P.W. 1 left the room, the 
two accused, Sampooran Singh and Modan 
Singh and the deceased, Prithvi Singh 


and Mewa. Singh, P.W. 10, were together. 
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In the morning when P.W. 1 went to 
the outer room, he found the shutters 
open and a gadela and razai lying burnt 
outside, Prithvi Singh was lying injured 
and dead on his cot and a live cartridge, 
an empty cartridge, and used bullets 
were found lying near the room. A re- 
port was lodged. by P.W, 1 at the Sadar 
Ganga Nagar Police Station at 11 A.M. 
Padamsingh. Station House Officer, 
reached the scene at 2-45 p.m. and took 
up investigation. He recovered an empty 
cartridge, a loaded cartridge and lead 
pieces of fired pellets in the room, On 
20-12-66, Sampooran Singh and Modan 
Singh appeared themselves at the Police 
Station and were arrested. From the per- 
son of Modan Singh, the Police seized .303 
country-made pistol, On 23-12-66, Modan 
Singh, while in Police custody, gave in- 
formation and pointed: out a pistol case 
and a live cartridge and an empty car- 
. tridge from a pistol case which was 
hanging on a peg fixed in the wall of 
his kotha. 


4. In the trial court,- 12 witnesses 
were examined in support of the prose- 
cution. P.W. 1, Jugraj Singh, is the Sar- 
panch of the village, who accommodated. 
the two accused and the deceased in his 
house and spoke to his leaving the outer 
room of his house when the two accus- 
ed, the deceased and P.W., 10 were to- 
gether. According to the prosecution, in 
his statement, P.W., 10 stated that when 
he took leave, the two accused and the 
deceased bolted their room and were to- 
gether. The two witnesses were examin- 
ed for the purpose of establishing that 
the accused and the deceased were 
found together on that night, It is not 
disputed that when in the morning, 
P.W. 1 came to his outer room, he saw 
the deceased lying dead with injuries. 


ð Apart from these two witnesses, 
the prosecution relied on the evidence 
of the recovery of a fired cartridge. Ex. 
9 which was recovered from the scene 
of occurrence and Ex, 8, a pistol which 
was recovered from the person of the 
appellant, Modan Singh, when he was 
arrested at the Police Station. Accord- 


ing to the prosecution the fired cartridge. 


Ex. 9 and the pistol Ex. 8 were recover- 
ed after observing due\ formalities and 
were kept sealed properly till they were 
sent to the Ballistic expert, Shri Sharma, 
who was examined as P.W. 9 in the case. 
The expert in nis evidence stated that 
on an examination of the fired 
es oe EE Ex. 9 and the pistol- Ex. 8 he 


A.LR. 


found the cartridge Ex, 9 had been fir- 
ed from the pistol Ex. 8. The trial Court 
found that to the extent that Sampooran 
Singh, Modan Singh and Mewa Singh 
were the only persons left with the de- 
ceased in the outer room of Jugraj Singh 
had been satisfactorily proved by the 
evidence of P. W. 1. It also found that 
the prosecution has proved beyond 
doubt that the empty cartridge, Ex. 9, 
recovered from the place of occurrence 
was fired from the pistol, Ex. 8, found 


in possession of the appellant, Modan 
Singh, But as P.Ws, 1 and 10 have 
turned hostile, the Court found that 


there was no material for coming to the 
conclusion that the two accused and the 
deceased were seen together on the night 
of the occurrence. The trial Court ` ac- 
quitted Modan Singh on the ground that 
it has, been established that Sam- 
pooran Singh had also a pistol with him 


at the time when he came to P. W. 18s. 


house and therefore it was possible that 


the pistol, Ex. 8 could have been fired. 


by Sampooran Singh as well as the ap- 
pellant, Modan Singh, 


6. On appeal by the State, the High 
Court allowed the appeal holding that 
the guilt of Modan Singh has been esta- 
blished beyond doubt, The High Court 
accepted the prosecution story that Ex. 


9, the fired cartridge and pistol Ex. 8,. 


were properly recovered from the scene 
and the person of Modan Singh respec- 
tively, and that it was established from 
the evidence of P.W. 9, the Ballistic ex- 
pert that the cartridge was fired from 
the pistol belonging to Modan Singh. It 
also found the evidence of P. Ws, 1 and 
10 that the accused were last seen in 
the company of the deceased in the outer 
room of P. W. 1 


7. The case for the prosecution as al-' 


ready stated, rests on the evidence of 
P. Ws. 1 and 10 and the 
evidence relating to the recovery of Exs. 
8 and 9 and the deposition of ballistic 


expert, P. W. 9. 


3. The evidence as to the two accus- 
ed having been seen alone for the last 
time with the deceased on the night of 
the occurrence is given by P, Ws, 1,9 
and 10. In the First Information Re- 


port, P. W. 1 stated that when he left- 


the outer room of his house, the two ac- 
cused, the deceased and Mewa Singh, 
P. W. 10, were together, Even accord- 


ing to this version, the prosecution has 
not established that the two accused and 
the deceased alone were last seen tcge-. . 


t. 


circumstantial 


. 
hgn M 


1978 


ther, According to the F. I. R., P. W. 
10 was also along with them, P. W. 1 
turned hostile before the Sessions Court 
and stated that when he was about 70 


leave the deceased and others in the 


night, the deceased told him that he was 
expecting one more man in the night 
and so asked him to provide for another 
bedding. He further added that during 
the night some one ‘called on him and 
asked him whether a man from Sher- 
garh, referreing to the deceased, is stay- 
ing in his outer room and that he re- 
plied that he should look into the outer 
room. P. W. 1 did not in his earlier 
statement refer to the deceased stating 
that he was expecting one more man 
that night or of another person enquir- 
ing about the deceased later that night. 
As this version was given by P. W. 1 
for the first time and as it is contrary to 
the prosecution case, P. W. 1 was right- 
ly treated as hostile but the only version 
on which the prosecution can rely is 
P. W. 1’s evidence that when he left the 
outer room, the two accused, the deceas- 
ed and Mewa Singh, P. W. 10 were toge- 
ther. The next witness relied on was 
P. W.10, Mewa Singh, Mewa Singh was 
also treated as hostile in the Sessions 
Court as he stated that on the night he 
along with the two accused left P, W., 
l’s baithak at 9 P.M. and later left the 
two accused at Banwala station where 
they boarded a train for -Sadulshahar 
and he returned to his house. It was 
put to the witness that he stated in his 
162 statement that when he left, both 
the accused persons and the deceased 
were together and that they bolted the 
door from inside, but the statement 
which he made during the investigation, 
to the Police cannot be treated as sub- 
stantive evidence. Therefore, there is 
no evidence to prove that on that night 
the two accused and the deceased were 
alone seen together, 


9. The only other material on which 
the prosecution can connect the appel- 
lant with the crime is the recovery of 
the fired cartridge, Ex, 9 and the seizure 
of the pistol, Ex. 8 and*the deposition of 
the ballistic expert, P. W, 9. It is found 
that the witnesses who have been exa- 


mined for attesting the seizure have not 


supported the prosecution version. On 
behalf of the defence it was submitted 
that the seizure witnesses were men of 
status in the village and their not šup- 
porting the recovery would be fatal to 
‘the prosecution. We would rather not 
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place any reliance on the witnesses who 
attested the seizure memo. If the evi- 
dence of the investigating officer who 
recovered the material objects is con- 
vincing, the evidence as to recovery 
need not be rejected on the ground that 
seizure witnesses do not support the pro- 
secution version. According to the in- 
vestigating officer, P, W. 12, he recover- 
ed a live cartridge lying on the ground 
towards the head of the cot wherein the 
dead body was found lying and an 
empty cartridge lying near the cot of 
that room. The recovery memo was 
marked Ex, P, 14. The recovery of the 
pistol, Ex. 8 from the person of Modan 
Singh was on the 20th December at the 
police station itself and the recovery 
memo is Ex, P. 23. An empty cartridge, 
a live cartridge and a pistol case was 
recovered from the house of Modan 
Singh on the 23rd and the seizure memo 
was prepared but the prosecution failed 
to -lead evidence that the material ob- 
jects were properly kept till they were 
sent to the expert on 6-2-1967 by a spe- 
cial messenger. The investigating offi- 
cer would only say that the material ob- 
jects were kept sealed upto 14-12-1966. 
The prosecution is silent as to in whose 
custody the material objects were till 
6-2-1967, Added to all these infirmities, 
we find that the ballistic expert. P. W. 
9 had in his report, Ex, P. 25, stated as 
follows :— 


“The fired cartridge has been marked 
C/L by me, It had been fired from the 
pistol under reference. The barrel of 
the pistol is loose for .303 bullets and 
hence, reliable markings on the test bul- 
lets could not be obtained. Therefore, 
the bullets mentioned above could not 
be identified in respect. of the weapon ~ 
under reference.” 


In the evidence, no doubt, the ballistic 
expert stated that he fired test cartridges 
studied them and found that the mark- 
ings on the test cartridges were similar 
to the markings in cartridge, Ex, 9. 
Though he -had referred to his report, 
Ex. P. 25, which has been extracted 
above, no question was put to the bal- 
listic expert as to how he was able to 
fire test cartridges when in his state- 
ment he stated that the barrel of the 
pistol was loose and the bullets mention- 
ed could not be identified in respect of 
the weapon under reference, It is strange 
that the witness was not asked to ex- 
plain the statement in Ex. P. 25; neither 
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the trial Court nor the High Court has 
referred to this aspect. After reading 
carefully the evidence of P. W, 9, the 
ballistic expert and his report, we are 
far from satisfied that the prosecution 
has established that the cartridge. Ex. 9 
was fired from Ex. 8. 


10. The prosecution has not establish- 
ed that Ex. 8 belonged to appellant, Mo- 
dan Singh, apart from the evidence as 
to recovery of the weapon from his per- 
son, It is also the case for the prosecu- 
tion that the appellant, Modan Singh as 
well as the acquitted accused, Sampoo- 
ran Singh were both armed with pistols 
on that night. When admittedly, P. W. 
10, and the acquitted accused, Sampoor- 
ran Singh were present along with the 
appellant and the deceased, the prosecu- 
tion cannot be said to have succeeded in 
proving that it was the appellant, Modan 
Singh, that fired the pistol and caused 
the gun shot injuries to the deceased. 


11. The High Court was in error in 
coming to the conclusion that both the 
accused were last seen in the company 
of the deceased in the house of P. W. 1I 
as there is no evidence to that effect. 
Equally unsustainable is the conclusion 
arrived at by the High Court that the 
evidence of the ballistic expert has esta- 
blished that the cartridge, Ex. 9, was 
fired from Ex, 8 and that the pistol be- 
longed to the appellant, Modan Singh. 
The High Court has also failed to consi- 
.der the fact that the appellant, Modan 
Singh, as well as the acquitted accused 
were both armed with pistols and it 
cannot, with certainty be said that the 
appellant fired the pistol, 


12. We are satisfied on the perusal of 
the records that there is hardly any evi- 
dence to hold that the accused and the 
deceased were alone last seen left 
(together) on the night of the occurrence 
or that the cartridge was fired from the 
pistol by the appellant. In the result, we 
allow the appeal and set aside the con- 
viction and sentence imposed on the ap- 
pellant by the High Court and confirm 
the order of acquittal passed by the trial 
Court. 


Appeal allowed. 
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Charles Sobraj, Petitioner v. Supdt. 
Central Jail, Tihar, New Delhi, Respon- 
dent. 


Writ Petn. No. 4305 of 1978, D/- 
31-8-1978. 


Constitution of India, Arts. 32, 21, 14 
and 19 — Prison justice — Writ petition 
by convict-prisoner alleging violation of 
his rights by prison authorities — Inter- 
vention by Supreme Court — Extent of 
— Principles. 


The Supreme Court can intervene with 
prison administration when constitutional 
rights or statutory prescriptions are trans- 
gressed to the injury of the prisoner but 
it declines to intervene where lesser mat- 
ters are alone involved. (Para 3) 


Imprisonment does not spell farewell- 
to fundamental rights although, by a 
realistic re-appraisal, courts will refuse. 
to recognise the full panoply of Part III 
enjoyed by a free citizen. Art. 21, read 
with Art. 19 (1) (d) and (5). is capable 
uz wider application than the imperial 
mischief which gave it birth and must 
draw its meaning from the evolving stan- 
dards of decency and dignity that mark 
the progress of a mature society. Fair 
procedure is the soul of Art. 21, reason- 
aoleness of the restriction is the essence 
oz Art. 19 (5) and sweeping discretion 
degenerating into arbitrary discrimina- 
tion is anathema for Art. 14. Constitu- 
tional karuna is thus injected into incar- 
ceratory strategy to produce prison 
justice. (Paras 4, 5) 


Of course, where a prison practice or 
internal instruction places harsh restric- 
tions on jail life, breaching guaranteed 
rights, the court directly comes in. Every 
prison sentence is ‘a conditioned depriva- 
tion of life and liberty. with civilized 
norms built in and unlimited trauma 
interdicted. In this sense, judicial poli- 
cing of prison practices is implied in the 
sentencing power. The Criminal judi- 
ciary have thus a duty to guardian their 
sentencees and visit prisons when neces- 
sary. (Para 8) 


The penological goals which may be 
regarded as reasonable justification for 
restricting the right to. move freely with- 
in the confines of a penitentiary are now 


well-settled. And if prisoners have title 
IV/IV/D839/78/MVJ 


1978 Charles Sobraj v. Supdt., Centre] Jail, Tihar (K. Iyer J.) [Prs, 1-4} S.C. 1515 | 


to Articles ‘19, 21 and 14 rights, subject KRISHNA IYER, J.:— A litigation 
to certain limitations, there must be some with a social dimension, even in a blin- 
correlation between deprivation of fre- kered adversary system, serves a larger 
dom and the legitimate functions of a cause than the limited lis before the 
correctional system. It is now wel- court. This petition, with non-specific 
settled, that deterrence, both specific and reliefs, is one such. 

general, rehabilitation and institutional 2. Sobraj. the petitioner, by the fre- 
security are vital considerations. - Cor- quency of his forensic complaints against 
passion wherever possible and cruelly incarceratory torture and Dr. Ghatate, 
only where inevitable is the art of cx- his counsel, by the piquancy of his horta- 


rectional confinement. When prison tive advocacy of freedom behind bars, 
policy advances such a valid goal, che have sought to convert the judicial pro- 
court will not intervene officiously. cess from a constitutional sentinel of 

(Para 9) prison justice — which, emphatically, it 


The court is reluctant to intervene in. Ís — into a meticulous auditor-general of 
the day-to-day operation of the State jail cells — which, pejoratively, it is not 
penal system; but undue harshness and — although, on occasions, ‘thin partition 
avoidable tantrums, under the guise of 40 their bounds divide’. Often, as here, 
discipline and security, gain no immunity the fountain of confusion in penitentiary 
from court writs. The reason is, pri- Jurisprudence is forgetfulness of funda- 
soners retain all rights enjoyed by frae Mentals. Once the legal basics are stated, 
citizens except those lost necessarily as Sobraj, with the disingenuous, finical 
an incident of confinement. Moreover, &evances, will be out of court, 
the rights enjoyed by prisoners und2r 3. What are the governing principles, 
Arts. 14, 19 and 21, though limited, are  decisionally set down by this court in 
not static and will rise to human heights Batra and Sobraj? Has the court juris- 
when challenging situations arise. diction to decide prisoners’ charges of 

(Para 12) violation of rights? If it has, can it med- 


The distinction between under triels dle with the prison administration and 
and convicts is reasonable. In fact, lary Ës problems of security and discipline 
relaxation on security is a professional from an ‘innocent’ distance? Put tersely, 
risk inside a prison. The court cannot both the ‘hands off’? doctrine and the ‘take 
be critical of the Administration if it over’ theory have been rebuffed as un- 
makes a classification between dangerous tenable extremes and a middle ground 
prisoners and ordinary prisoners. In the has been found of intervening when con- 
instant case the petitioner was no long2r stitutional rights or statutory prescrip~ 
an under-trial having to serve two sen- tions are transgressed to the injury of 
tences of long imprisonment. He was the prisoner and declining where lesser 
given amenities of ‘B’ class prisoner. He matters of institutional order and man- 
had a record of one escape and one gt- Management, though irksome to some, 
tempt at suicide and Interpol reports 3f are alone involved. 
many crimes abroad. There were. sev2- 4. Contemporary profusion of prison 
ral cases pending against him in Incia: torture reports makes it necessary to 
Therefore, he was not entitled to any drive home the obvious, to shake prison 
relief. (Para 15) top brass from the callous complacency 

_. - -Of unaccountable autonomy within that 

Anno: AIR Comm. Const. of Incia, walled-off world of humans held incom- 
(2nd Edn.), Art. 14, N. 42 (i); Art. 19, municado. Whenever fundamental rights 
_N. 52; Art. 21, N. 5; Arts. 32-226; N. 4 are flouted or legislative protection 
Cases Referred: Chronological Paras ignored, to any prisoners’s prejudice, this 
AIR 1978 SC 597: (1978) 1 SCC 248 . 2 Court’s writ will run, breaking through 


AIR 1977 SC 1926: (1978) 1 SCR 158; stone walls- and iron bars, to right the 


wrong and restore the rule of law. Then 
1977 Cri LJ 1557 “4 * 
zo the parrot-cry of discipline will not deter, 
ain eh ae HT T SCR 332. Of security will not scare, of discretion 
(1963) 2 Cri LJ 329 will not dissuade, the judicial process. 


For if courts ‘cave in’ when great rights 

Dr. N. M. Ghatate, and Mr. S. V. Desh-. are gouged within the sound-proof, sight- 
pande, Advocates. for Petitioner; Mr. Sali proof precincts of prison. houses, where 
J., Sorabjee, Addl. Sol. General (Mr. often, dissenters and minorities are caged, ` 
Girish Chandra, Advocate with him), for Bastilles will be re-enacted. When law 
Respondent. l ends tyranny begins; and history whis- 
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pers, iron has never been the answer to 
the rights of man. Therefore we affirm 
that imprisonment does not spell farewell 
to fundamental rights although, by a 
realistic re-appraisal, courts will refuse 
to recognise the full panoply of Part III 
enjoyed by a free citizen; 


5. This proposition was not contested 
by the learned Additional Solicitor Gene- 
ral Sri Soli Sorabjee. Nor does its 
soundness depend, for us, upon the Eighth 
Amendment to the U. S. Constitution. 
Art. 21, read with Art. 19 (1) (d) and (5), 
is capable of wider application than the 
imperial mischief which gave it birth and 
must draw its meaning from the evolv- 
ing standards of decency and dignity that 
mark the progress of a mature society, 
as Batra and Sobraj have underscored 
and the American Judges have highlight- 
ed. Fair procedure is the soul of Art. 21, 
reasonableness of the restriction is the 
essence of Art. 19 (5) and sweeping dis- 
cretion degenerating into aribitrary dis- 
crimination is anathema for Art. 14. Con 
stitutional karuna is thus injected into 
incarceratory strategy to produce prison 
justice. And as an annotation of Art. 21, 
this court has adopted, in Kharak Singh’s 
case (1964) 1 SCR 332 at p. 357: (AIR 
1963 SC 1295 at p. 1305) that expanded 
connotation of ‘life’ given by Field, J. 
which we quote as reminder: 


“Something more than mere animal 
existence, The inhibition against its de- 
privation extends to all those limbs and 
faculties by which life is enjoyed. The 
provision equally prohibits the mutilation 
of the body by the amputation of an arm 
or leg, or the putting out of an eye, or 
the destruction of any other organ of the 
body through which the soul communi- 
cates with the outer world.” 


6. The next axiom of prison justice is 
the court’s continuing duty and authority 
to ensure that the judicial warrant which 
deprives a person of his life or liberty 


is not exceeded, subverted or stultified. 


It is a sort of solemn covenant running 
with the power to sentence. 


7. The U. S. courts have intensified 
their oversight of State penal facilities 
reflecting a heightened concern with the 
extent to which the ills that plague so- 
called correctional institutions violate 
basic rights, points out Edward S. Cor- 
win.(1) Although, the learned author and, 


1. Supplement of Edward S. Corwin’s "The 
Constitution and What it means Today’; ; 
1976 Edn. p. 245. 
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indeed, the decisions show that reliance 
is placed on the Eighth Amendment, as 
we have earlier pointed out, the same 
sensitized attention and protective pro- 
cess emanate from the humane provisions 
of Part II of our Constitution. 

8. Viewed differently, supposing a 
court sentences a person to simple im- 
prisonment or assigns him ‘B’ class treat- 
ment and the jail authorities unwittingly 
or vindictively put him under rigorous 
imprisonment or subject him to ‘C’ class 
treatment, does it not show contempt of 
the court’s authority and deprivation of 
liberty beyond a degree validated by the 
court warrant? Likewise, where a \pri- 
soner is subjected to brutality, exploiting 
the fact that he is helplessly within the 
custody of the Jail Administration, does 
it not deprive the prisoner of his life and 
liberty beyond the prescribed limits set 
by the court? Yet again, where condi- 
tions within a prison are such that in- 
mates incarcerated therein will inevitably 
and necessarily become more sociopathic 
than they were prior to the sentence, is 
nct the court’s punitive purpose, charged 
with healing hope, stultified by the pri- 
son authorities? Of course, where a pri- 
son practice or internal instruction places 
hersh restrictions on jail life, breaching 
guaranteed rights, the court directly 
romes in. Every prison sentence is a 
conditioned deprivation of life and liberty, 
with civilized norms built in and unlimit- 
ed trauma interdicted. In this sense, 
judicial policing of prison practices is 
implied in the sentencing power. The 
Criminal judiciary have thus a duty to 
guardian their sentencees and visit prisons 
wien necessary. ` Many of them do not 
know or exercise this obligation. 


§. Another jurisdictional facet may be 
touched upon in view of the widely 
worded relief sought to treat Sobraj ‘in 
a human and dignified manner, keeping 
in view the adverse effect of his confine~ 
ment upon his mental and physical con- 
ditions’. The penological goals which 
may be regarded as reasonable justifica- 
tion for restricting the right to move 
freely within the confines of a peniten- 
tiary are now well settled. And if pri- 
saners have title to Arts. 19, 21 and 14 
tights, subject to the limitation we have 
indicated, there must be some correlation 
between deprivation of freedom and the 
legitimate functions of a correctional 
system: It is now well-settled, as a 
stream of rulings of courts proves, that 
deterrence, both specific and general, re- 
habilitation and institutional security are 
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vital considerations. Compassion wher- 
ever possible and cruelty only where in- 
evitable, is the art of correctional con- 
finement. When prison policy advances 
such a valid goal, the court will not inter- 
vene officiously. 

10. This overall attitude was incorpo- 
rated as a standard by the American Na- 
tional Advisory Commission on Criminal 
Justice Standards and Goals: (2) 

ta... A rehabilitative purpose is or 
ought to be implicit in every sentence of 
an offender unless ordered otherwise by 
the sentencing court.” 

The U. S. Supreme Court summed up: (3) 


‘In a series of decisions this Court 
has held that, even though the govern- 
mental purpose be legitimate and sub- 
stantial, that purpose cannot be pursued 
by means that broadly stifle fundamental 
personal liberties when the end can be 
more narrowly achieved. The breadth 
of legislative abridgment must be viewed 
in the light of less drastic means tor 
achieving the same basic purpose.” 


11. But when an inmate is cruelly 
restricted in a manner which supports no 
such relevant purpose, the restriction 
becomes unreasonable and arbitrary, and 
unconstitutionality is the consequenza. 
Traumatic futility is obnoxious to prag- 
matic legality. Social defence is the 
raison d’etre of the penal code and bears 
upon judicial control over prison admin- 
istration. If a whole atmosphere of con- 
stant fear of violence, frequent torture 
and denial of opportunity to improve ore- 
self is created or if medical facilities and 
basic elements of care and comfort neces- 
sary to sustain life are refused, then also 
the humane. jurisdiction of the court will 
become operational based on Art. 79. 
Other forms of brutal unreasonableness 
and anti-rehabilitative attitude violative 
of constitutionality may be thought of in 
a penal system but we wish to lay down 
only a broad guideline that where poli- 
cies, with a ‘Zoological touch’, which do 
not serve valid penal objectives are pur- 
sued in penitentiaries so as to inflict con- 
ditions so unreasonable as to frustrate 
the ability of inmates to engage in reha- 
bilitation, the court is not helpless. How- 
ever, a prison system may make rational 
distinctions in making assignments to in- 
mates of vocational, educational and work 
opportunities available, but it is consti- 
tutionally impermissible to do so ‘without 


2. “To solve the age-old Problems of 
Crime” Roger Lamphear, J. D. p. 19. 
3. Ibid p. 21. 
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a functional classification system. The 
mere fact that a prisoner is poor or rich, 
high-born or ill-bred, is certainly irra- 
tional as a differentia in a ‘secular, socia- 
list republic’. Since the petitioner char- 
ges the jail staff with barbaric and in- 
human treatment in prison we are called 
upon to delineate the broad boundaries 
of judicial jurisdiction vis-a-vis prison 
administration and prisoner’s rights. 


12. The court is reluctant to intervene 
in the day-to-day operation of the State 
penal system; but undue harshness and 
avoidable tantrums, under the guise of 
discipline and security, gain no immunity 
from court writs. The reason is, pri- 
soners retain all rights enjoyed by free 
citizens except those lost necessarily as 
an incident of confinement. Moreover, 
the rights enjoyed by prisoners under 
Arts. 14, 19 and 21, though limited, are 
not static and will rise to human heights 
when challenging situations arise. Cooper 
(1971) 1 SCR 512: (AIR 1970 SC 1318) 
and Maneka Gandhi (1978) 1 SCC 248: 
(ATR 1978 SC 597) have thus compulsive 
consequence benignant to prisoners. 


13. The petitioner in the present case 
has contended that barbaric and- inhuman 
treatment have been hurled at him and 
that intentional discrimination has been 
his lot throughout. These allegations in- 
vited us to examine the limits and pur- 
pose of judicial jurisdiction but we have 
to apply the principles so laid down to 
the facts of the present case. 


14, Starry abstractions do not make 
sense except in the context of concrete 
facts. That is why we agree with the pro- 
positions of law urged by Dr. Ghatate but 
disagree with the distress and discrimina- 
tion his client wails about. True, con- 
fronted with cruel conditions of confine- 
ment, the court has an expanded role. 
True, the right to life is more than mere 
animal existence, or: vegetable subsist- 
ence(4). True, the worth of the human 
person and dignity and divinity of every 
individual inform Arts. 19 and 21 even in 
a prison setting. True, constitutional pro- 
Visions and municipal laws must be inter- 
preted in the light of the normative laws 
of nations, wherever possible and a pri- 
soner does not forfeit his Part ITI rights. 
But what are the facts here ? 


15. Charles Sobraj is no longer an 
under-trial, having to serve two sentences 


4. Mohammed Giasuddin v. State of 
Andhra Pradesh, (1978) 1 SCR 153: 
(AIR 1977 SC 1926). | 
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of long imprisonment. He is given all 
the amenities of a 'B’ class prisoner. He 
goes on hunger strike but medical men 
take care of him. Ward I, where he is 
lodged, gives him the facilities of wards 
XUI and XIV where he wants to be 
moved. He has a record of one escape 
and one attempt at suicide and Interpol 
reports of many crimes abroad, There 
are several cases pending in India 
against him. Even so, the barba- 
rity of bar fetters inflicted on him 
by a qualmless jail staff was abandoned 
under orders of this Court. Now, he 
seeks the other extreme of coddling as if 
a jail were a country club or good hotel. 
Give me finer ioreigners as companions, 
he demands. Don’t keep convict cooks 
and warders as jailmates in my cell, he 
rails. Remove me from a high security 
ward like Ward I to a more relaxed ward 
like Ward 14 or 13, he solicits. These de- 
licate and genteel requests from a pri- 
soner with his record and potential were 
turned down by the Suverintendent and 
the reasons for such rejection, based on 
security, rules and allergy of other in- 
mates to be his risky fellow-inmates have 
been stated on oath. We cannot be criti- 
cal of the Administration if it makes a 
classification between dangerous prisoners 
and ordinary prisoners. In the present 
case, the Superintendent swears, and it 
is undisputed, that the petitioner is not 
under solitary confinement. We further 
aver that a distinction between under- 
trials and convicts is reasonable and the 
petitioner is now a convict. In fact, lazy 
relaxation on security is a professional 
risk inside a prison. 


16. The court must not rush in where 
the jailor fears to tread. While the 
country may not make the prison boss 
the sole sadistic arbiter of incarcerated 
humans, the community may be in no 
mood to hand over central prisons to be 
run by courts. Each instrumentality 
must function within its province. ` We 
have no hesitation to thold that while 
Sobraj has done litigative service for pri- 
son reform. he has signally failed to sub- 


stantiate any legal injury. We. therefore.. 


dismiss the writ petition, making it clear 
that strictly speaking the petitioner being 
a foreigner cannot claim rights under 
Art. 19, but we have discussed at some 
length the import of Arts. 14,-19 and 21 
because they are interlaced and in any 
case apply to Indian citizens. 

Petition dismissed. 
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Transfer of Property Act (1882), Sec- 
tions 106, 111 (a), 116 — Notice to quit — 
Expiry of lease by efflux of time — 
Tenant holding over — Effect — Statu- 
tory tenant — Suit for ejectment — 
Tenant is not entitled to notice under 
S. 106. (East Punjab Urban Rent Restric- 
tion Act (3 of 1949), S. 13). 


A statutory tenant is not entitled to 
notice as envisaged by S. 106 of the T.P.. 
Act before an action in ejectment is com- 
menced against him under any of the en- 
abling provisions of the relevant Rent 
Restriction Act. Case law discussed. 

(Para 1) 

Where the lease determines by efflux 
of time and the tenant continues. in pos- 
session under the protection of the Rent 
Restriction Act he acquires a status of ir- 
removability unless there is something to 
show that he is a tenant holding over, 
mere payment of rent without necessary 
animus not being sufficient. Such a tenant 
for the sake of convenience is described 
as .a statutory tenant. It would not be 
oven to such a tenant to urge by way of 
defence, in a suit for ejectment brought 
against him under the provisions of the 
Rent Restriction Act, that by acceptance 
of rent a fresh tenancy was created which 
had to be determined by a fresh notice to 
quit. (Para 15) 


Lease of urban immovable property re- 
presents a contract between the lessor and 
the lessee. If the contract is to be put to 
an end it has to be terminated by a notice 
to quit as envisaged under S. 106. If the 
lease of immovable property determines 
in any one of the modes prescribed under 
S. 111, T. P. Act the contract of lease 
comes to an end, and the landlord can 
exercise his right of re-entry. This right 
of re-entry is further restricted and 
fettered by the provisions of the Rent Re- 
striction Act. Nonetheless the contract 
cf lease has expired and the tenant lessee 
continues in possession under the protec- 
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tive wing of the Rent Restriction Act 
until the lessee loses protection. But 
there is no question of terminating the 
contract because the contract comes to an 
end once the lease determines in any one 
of the modes prescribed under S5. 112. 
There is, therefore, no question of giving 
a notice to quit to such a lessee who cor- 
tinued in possession after the determine- 
tion of the lease, i.e. after the contract 
came to an end, under the protection of 
the Rent Restriction Act. If the contract 


once came to an end there was no queés~. 


tion of terminating the contract over 
again by a fresh notice. (Para 18) 


The lessor, on the introduction of the 


Rent Restriction Act could not seek to. 


evict the lessee on the only ground that 
the lease was determined by efflux of 
time. The lessee was clothed with the 
protection of Rent Restriction Act. In 
such a situation the lessor, unless ke 
wanted to proceed under the provisiors 
of the Rent Restriction Act, had no optian 
but to accept the rent and, therefore, ac- 
ceptance of rent from a lessee clothed 
with the protection of Rent Restriction 
Act would not manifest the intention of 
the lessor to renew the lease.- Some- 
thing more than mere payment and ac- 
ceptance of rent would be necessary fto 
assert that the lessor has assented to the 
lessee continuing in possession and tke 
lessor intended the renewal of the lease. 

| . (Para 3) 


Where on the expiry of the period re- 
served by the lease, the tenant continued 


in possession and except for the accepi, 


ance of rent after the lease- was deter- 
mined by efflux of time, nothing was 


pointed out to show that the lessor hed : 


otherwise assented to the lessee continu- 
ing in possession so as to infer the re- 
newal of lease, the lessee is indisputably 
a statutory tenant and cannot seek ary 
assistance from the provisions contained 
in S. 116. An action for ejectment against 
such tenant under S. 13 of the E. P. Urben 


Rent Restriction Act cannot fail for want. 


of notice under S. 106, T. P. Act. 
(Paras 3, 17) 
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Mr. V. C. Mahajan, Sr. Advocate with 
Mrs. Urmila Kapoor and Miss Kamlesh | 
Bansal, “Advocates, for Appellants; Mr. 


D. N. Gupta, Advocate, for Respondent. 


DESAI, J.:— The unsuccessful tenant 
in this appeal by special leave drawing 
his sustenance from an apparent but un- 
real conflict amongst certain decisions of 
this court as noticed by the Kerala High 
Court in Lalitha v. Ayisumma, (1977) 2 
Ren CR‘690 : (AIR 1978 Ker 167) made a 
furious attempt to re-open the con- 
troversy: whether a statutory tenant is 


- entitled to notice as envisaged by S5. 106 


of the T. P. Act before an action in eject- 
ment is commenced against him under any 
of the enabling provisions of the relevant 
Rent Restriction Act.. 


2. Mr. V. C. Mahajan, learned coun- 
sel for the appellant canvassed two con- 
tentions before us: (1) As the respondent 
landlord had not terminated the tenancy 
of the appellant by a notice to quit as 
contemplated by S. 106 of the T. P. Act, 
an action in ejectment under S. 13 of the 
East Punjab Rent Restriction Act, 1949 
(for short ‘the Act’) is not maintainable; 


(2) Though the landlord sought eviction ` 


on the ground that the building was 
likely to fall down as it was in a dilapi- 
dated condition and had become. unsafe 
for human habitation, the very fact that 
for the last 15 years the building is stand- 
ing and the tenant is occupying and using 
it, it would ipso facto negative the case of 
the landlord that the building has be- 
come unsafe and unfit for human habita- 
tion. 


3. The backdrop of facts is this: the 
tenant, a firm, under two separate rent 
notes from two separate landlords having 
specified shares in the demised premises, 
took on lease the premises and the 
tenancy commenced from Ist January 
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1960 and the demise was for a period of 
11 months. On the expiry of the period 
reserved by the lease, the tenant cor- 
tinued in possession. If the period re- 
served under the lease was of 11 months, 
obviously the lease determined by efflux 
of time limited thereby as provided in 
S. 111 (a) of the T. P. Act. Section 116 
provides for effect of holding over. If a 
lessee of property remains in possession 
thereof after the. determination of the 
lease and the lessor accepts rent from the 
lessee or otherwise assents to his, con- 
tinuing in possession, the lease is, in the 
absence of an agreement to the contrary, 
renewed from year to year, or from 
month to month, according to the pur- 
pose for which the property is leased, as 
specified in S..106. Ordinarily, accept- 
ance of rent from a lessee whose leas? 
determined by efflux of time, would 
manifest the assent of the lessor to th2 
lessee continuing in possession and in that 
event the lease would be renewed from 
year to year or month to month as the 
case may be, and the lessee would be a 
lessee holding over. This position which 
emerged under the provisions of the T. F. 
Act underwent a basic change when the 
Rent Restriction Act was put on the sta- 
tute book. The lessor, on. the introduc- 
tion of the Rent Restriction Act could not 
seek to evict the lessee on the only 
ground that the lease determined by 
efflux of time. The lessee was clothed 
with the protection of Rent Restriction 
Act. In such a situation the lessor, un- 
less he wanted to proceed. under the pro- 
visions of the Rent Restriction Act, had 
no option but to accept the rent and, 
therefore, acceptance of rent from a 
lessee clothed with the protection of Rent 
Restriction Act would not manifest the 
intention of the lessor to renew the lease. 
Something more than mere payment and 


acceptance of rent would be necessary to` 


assert that the lessor has assented to the 
lessee continuing in possession and the 
lessor intended the renewal of the lease. 
Except for the acceptance of rent after 
the lease determined by efflux of time, 
nothing was pointed out to us to show 
that the lessor had otherwise assented to 
the lessee continuing in possession so a3 
to infer the renewal of lease. Therefore, 
the lessee in this case is indisputably a 
statutory tenant and cannot seek any as- 
sistance from the provisions contained in 
S, 116 of the T. P, Act. Mr. Mahajan pro- 


ceeded to make his submission on. the 
footing that the appellant is a statutory 
tenant. <©  -- i , 
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4, If the tenant is thus a statutory 
tenant enjoying a status of irremovability, 
is he entitled to a notice as envisaged by 
S. 106 of the T. P. Act before an action 
for ejectment can be commenced against 
him under the Act? Is there any conflict 
in the decisions of this Court bearing on 
the subject ? It would be advantageous to 
refer to the line of decisions unequivo- 
cally asserting that no notice as contem- 
plated by S. 106 of the T. P. Act is neces- 
sary before initiating an action in eject- 
ment against a statutory tenant under 
any of the enabling provisions of the 
relevant Rent Restriction Act and, there- 
after we would examine the batch of 
decisions from which sustenance is sought 
to be drawn in support of the submission 
that such a notice is necessary. 


5. In Kai Khushroo Bezonjee Capadia 
v. Bai Jerbai Hirjibhoy Warden, 1949 
FCR 262 at p. 272: (AIR 1949 FC 124 at 
p. 128), Mukherjea, J. speaking for the 
majority, after referring to Davies v. 
Bristow, (1920) 3 KB 428 and Morrison 
v. Jacobs, (1945) 1 KB 577 has succinctly 
expressed on this point as under: 


ee it may be. pointed out that in cases 
of tenancies relating to dwelling house to 
which the Rent Restriction Acts apply, 
the tenant may enjoy a statutory im- 
munity from eviction even after the 
lease has expired. The landlord cannot 
eject him except on specified grounds 
mentioned in the Acts themselves. In 
such circumstances, acceptance of rent by 
the landlord from a statutory tenant, 
whose lease has already expired, could 
not be regarded as evidence of a new 
agreement of tenancy,-and it would not 
be open to such a tenant to urge, by way 
of defence, in a suit for ejectment brought 
against him, under the provisions of Rent 
Restriction Act that by acceptance of 
rent a fresh tenancy was created which 
had to be determined by a fresh notice 
to quit”. Á 

It would be refreshing to point out that 
Patanjali Sastri, J., in his dissenting 
judgment has not departed from the 


„aforementioned ratio of the judgment, the 


dissent being confined to interpretation of 
the facts of the case. 


6. In Ganga Dutt Murarka v. Kartik 
Chandra Das, (1961) 3 SCR 813 : (AIR 
1961 SC 1067) Shah, J., after affirming 
the aforementioned quotation, observed 
that occupation of premises’ by a tenant 
whose tenancy is determined is by virtue 


of protection granted by the successive. 


statutes and not because .of any right 


w 
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arising from the contract which is deter- 
mined. The statute protects his posses- 
sion so long as the conditions which 
justify a lessor in obtaining an order of 
eviction against him do not exist. Once 
the prohibition against the exercise of 
jurisdiction by the Court is removed, the 
right to obtain possession by the lessor 
under the ordinary law springs into 
action and ‘the exercise of the lessor’s 
right to evict the tenant will not, unless 
the statute provides otherwise, be cordi- 
tioned. Such occupation would not confer 
any rights upon the appellant and would 
not be required to be determined by a 
. notice prescribed by S. 106, T. P. Act. 


7. In Bhawanji Lakhamshi v. Himat- 
lal Jamnadas Dani, (1972) 2 SCR 89) : 
(AIR 1972 SC 819), the ratio in K. B. 
Capadia (AIR 1949 FC 124) (supra), Ganga 
Dutt Murarka (AIR 1961 SC 1067) (sutra) 
was reaffirmed. 


8 <A contrary view, according to. Mr. 
Mahajan, is expressed in Mangilal v. 
Suganchand Rathi, (1964) 5 SCR 233 : 
(AIR 1965 SC 101). The contention be- 
fore the Constitution Bench in that case 
was that the provisions of the Madhya 
Pradesh ‘Accommodation Control Act, 
1955, do not supplant but supplement ine 
provisions of the T, P. Act and that, 
therefore, before a tenant can be evicted 
by the landlord, he must comply both 
,with the provisions of S. 106 of the T. P. 
Act and those of S. 4 of the Accommo:la- 
tion Act. The controversy was whetner 
the M. P. Accommodation Control Act 
was a complete code providing for its 
own procedure and forum for taking 
action under it or its provisions have to 
be reconciled with the provisions of Je 
T. P. Act. An analytical examination of 
this judgment would show that it does not 
express a contrary view as canvassed on 
behalf of the appellant. The tenant in 
that case was in arrears for a period of 
12 months and he was served with a notice 
requiring him to remit the amount in 
arrears within one month from the date 
of service of notice further stating that 
on his failure to do so a suit for ejezxt- 
ment would be filed against him. The 
tenant replied to the notice and sent the 
rent in arrears as well as the rent due 
right up to June 30, 1959. The landlcrd 
accepted the cheque and encashed it on 
July 4, 1959, and gave a fresh notice on 
July 9, 1959, requiring the defendant to 
vacate the premises by the end of the 
month of July. Nowhere it was con- 


tended before the Court that the tenant 
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was a statutory tenant and the action in 
ejectment was commenced under one of 
the enabling provisions of the Accommo- 
dation Act, and, therefore, not entitled to 
notice under S. 106 of the T. P. Act. On 
the contrary it was contended that by ac- 
ceptance of the rent the notice is waived 
and negativing this contention it was held 
that the defendant having been under 
liability to pay rent even after the giving 
of notice the acceptance of the rent by 
the plaintiffs would not by itself operate 
as waiver. The point raised herein was en- 
tirely and materially different from what 
is contended before us. The, contractual 
tenancy was determined by a notice to 
quit and the rent was accepted under pro- 
test and immediately an-action in eject- 
ment was initiated. The landlord did not 
dispute that the tenant was not entitled 
to notice. It could not, therefore, be said 
that a contrary view was expressed in 
this decision. 


9. In Manujendra Dutt v. Purendu 
Prosad Roy Chowdhury, (1967) 1 SCR 
475 : (AIR 1967 SC 1419), the Court was 
concerned with a case under the Calcutta 
Thika Tenancy Act, 1949, and the conten- 
tion was that before action in ejectment 
could be commenced against the defen- 
dant, a notice of six months’ duration as 
contemplated by S. 106 of the T. P. Act 
should have been served upon him. The 
factual matrix of the case as disclosed in 
Cl. (7) of the Lease clearly reveals that 
the tenant was entitled to notice of six 
months’ duration at the end of the term 
of 10 years, the period reserved under the 
lease, and it further provided that if the 
lessee was permitted to holdover the land 
after the expiry of the said term of 
10 years, the lessee will be allowed a six 
months’ notice to quit the said premises. 
In the background of these relevant facts 
it was held that a statutory tenancy comes 
into existence where a contractual tenant 
retains possession after the contract has 
been determined. The right to hold over, 
i.e. the right of irremovability thus is a 
right which comes into existence after the 
expiration of the lease and until the lease’ 
is terminated or expires by efflux of 
time the tenant need not seek protection 
under the Rent Act. For, he is protect- 
ed by his lease in breach of which he can- 
not be evicted. Mangilal’s case (supra) 
was referred to support the proposition 


that before a tenant could be evicted by 


a landlord he must comply both with the 
provisions of 5. 106, T. P. Act and those 
of S. 4 of the Madhya Pradesh Accommo- 
dation Control Act. The Court negatived : 
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the contention that the Madhya Pradesh 
Accommodation Control Act or for that 
matter the Calcutta Thika Tenancy Act 
each by itself was a complete Code with 
its own scheme of procedure and, there- 
fore, an action under one or the other 
would not be governed by the T. P. Act; 
and in the process overruled the decision 
in R. Krishnamurthy v.- Parthasarathy 
(AIR 1949 Mad 780) wherein it was held 
that S. 7 of the Madras Buildings (Lease 
and Rent Control) Act had its own pro- 
cedure and scheme and, therefore, there 
was no question of an attempt to‘ re- 
concile that Act with the T. P. Act. It 
would be advantageous to note here that 
this observation. has been adversely com- 
mented upon in a later decision of the 
Constitution Bench of this Court in Raval 
and Co. v. K. G. Ramachandran, (1974) 2 
SCR 629 at p. 634: (AIR 1974 SC 818 at p. 
‘821) where Alagiriswami, J. speaking for 
the majority observed that the decision of 
the Madras High Court in R. Krishna- 
murthy’s case should not have been sum- 
marily dismissed on the ground that it 
was contrary to the decision of this Court 
in Abbasbhai’s case (1964) 5 SCR 157 : 

(AIR 1964 SC 1341) and Mansgilal’s case 
(AIR 1965 SC 101) (supra) and, therefore, 
was not a correct law without examining 
the provisions of that Act. The contro- 
versy brought before the Court in this 


case was whether the provision of the- 


relevant Rent Restriction Act was in ad- 
dition to the provision of the T. P. Act 
or was in derogation thereof. In other 
words, whether it would supplement or 
supplant the same. Such a contention is 
entirely and materially different~from the 
contention raised before us that a notice 
terminating the tenancy is necessary to 
be served upon a statutory tenant before 
commencing an action against him under 
any of the provisions of the Rent Restric~ 
tion Act. Undcubtedly, the Court held in 
Manujendra Dutt’s case (AIR 1967 SC 
1419 at p. 1422) (supra) as under: 


"The Thika Tenancy’ Act like similar 
Rent Acts passed in different States is in- 
-tended to prevent indiscriminate eviction 
of tenants and is intended to be a protec- 
tive statute to safeguard security of pos- 
session of tenants and therefore should be 
construed in the light of its- being a social 
legislation. What S. 3 therefore does is 
to provide: that even where a landlord has 
terminated the contractual tenancy by a 
proper notice such landlord can succeed 
- in evicting his tenant provided that: he 
falls under one or. more of the clauses of 
that section. The-word “notwithstand- 


hs 
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ing” in S. 3 on a true construction there~ 
fore means that even where the contrac- 
tual tenancy is properly terminated, . not- 
withstanding the landlord’s right to pos- 
session under the T. P. Act or the con- 
tract of lease he cannot evict the tenant 
-unless he satisfied any one of the grounds 
set out in S. 3. Rent Acts are not ordi- 
marily intended to interfere with contrac- .- 
tual leases and are Acts forthe protec- 
tion of tenants: and are consequently re- 
Strictive and not enabling, conferring no 
new rights of action but restricting the 
existing rights either under the contract 
or under the general law’’.. 


10. It mud be specifically pointed out 
that the emphasis in Manujendra’s case 
is that contractual tenancy has’ to be ter- 
minated by a notice before an action for 
ejectment can be commenced under the 
Thika. Tenancy Act and notwithstanding 
the non obstante clause in S. 3 of the Act, 
the tenant cannot be deprived of his right 
to a notice before termination of his 
tenancy if he has such a right ‘either 
under the lease or under the TT! P. Act. 
The decision ultimately turns upon the 
interpretation of Cl. (7) of the leasé which 
made it obligatory upon the landlord to 
serve a notice of six months’ duration 
either at the time of expiration of the 
lease or if the lessee was‘allowed to hold- 
over, at any time before commencing the 
action for ejectment. We must frankly 
say that the ratio in this decision does not* 
run counter to the ratio in Capadia’s case 
(AIR 1949 FC 124) (supra) and the deci- 
sions in which that ratio was affirmed. 


11. In Raval & Co.’s case (AIR 1974 
SC 818) (supra), the question raised be- 
fore the Court was whether under the 
provisions of the Tamil Nadu Buildings 
(Lease and Rent Control) Act, 1960, it was 
open to the landlord to move the Con- 
troller for fixation of fair rent during the 
subsistence of the contractual - tenancy. 
This decision would hardly assist us in 
resolving: the controversy raised : before 
us. Though R. Krishnamurthy’s case 
(AIR 1949 Mad 780) was expressly over- 
ruled in Manujendra Dutt’s case (AIR 
1367 SC 1419) (supra) and held not to be. 
correct law by this Court,- the majority 
view_as expressed by Alagiriswami, J. in 
Raval: & Co.’s case (supra) deprecated its 
summary dismissal without examining 
the provisions of the Act. That apart, the 
majority view is that even during the 
subsistence of contractual tenancy the 
landlord can apply to the Controller for 
fixation of fair rent on the footing that 
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the Act has a scheme of its own and it is 
intended to provide a complete code in 
respect of both. contractual tenancies and 
statutory tenancies.” This would indicate 
that the Act was supposed to supplant 
and not to supplement the T. P. Act. But 
that conclusion would not throw any 
light on the point under discussion here. 


12. In Ratanlal v. Vardesh Chander, 
(1976) 2 SCR 906 : (AIR 1976 SC 588) the 
tenant moved this Court challenging a 
decree for eviction under the Delhi Rent 
Control Act, 1958, inter alia, contending 
that a notice terminating his tenancy was 
not served upon him before commencing 
the action for his eviction and the land- 
lord sought to break through the defence 
by urging that the lease had expired by 
efflux of time limited thereby under Sec- 
tion 111(a) and no notice terminating the 
tenancy under S. 106 is needed and fur- 
‘ther that forfeiture of the tenancy caused 
by the subletting contrary to the terms 
of the agreement can be availed of by the 
landlord even in the absence of a noczice 
as contemplated by S. 111 (g). This deci- 
sion will have to be examined in greeter 
detail because it was emphatically urged 
that this decision takes a contrary view. 
The most important factual aspect which 
must immediately engage our:attention is 
that the Court in that case found that the 
lease merely stating-that “it is for a period 
less than one year is ex facie for an in- 
definite period and as such cannot expire 
by efflux of time’. Now, if the Court 
came to the conclusion that the lease had 
not expired by efflux of time and tne 
lease was held to be for an indefinite 
period, the contractual tenancy never 
came to an end and in such a situation 
S. 106 of the T. P. Act would be attract- 
ed unless there is a contract to the con- 
trary and a notice to quit is- a- must be- 
fore an action for ejectment can de 
started. Therefore, it becomes abun- 
dantly. clear that in Ratanlal’s case no 
question was raised whether a statutory 
tenant is entitled to a notice under S, 196 
of the T. P. Act. In fact this decision 
supports the view that no such notice is 
necessary and this. becomes abundantly 
clear from what we quote hereunder : 


“A lease merely stating that it is for a 
period less.than one year is ex facie for 
an indefinite period and, as such, cannot 
expire by efflux of time. Nor are we 
convinced that, notwithstanding the ac- 
ceptance of rent for the period of 11 years 
the landlord had not assented to the hold- 
ing over of the tenancy and that what 
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emerged was a statutory tenancy which 
did not require notice in law for valid de- 
termination. Possibly: so; not necessarily. 
However, we need not explore this aspect 
further in the view that we take of the 
other submission of the landlord that the 
lease has been determined by forfeiture, | 
not in terms of S. 111 (g) of the T. P. Act, 
but on the application of the principles 
of justice, equity and good conscience”. 


13. It is ‘manifestly clear that the 
Court did not lay down a proposition that 
a notice to quit is necessary before com- 
mencing an action against a statutory 
tenant under any of the enabling provi- 
sions of the Rent Restriction Act. On the 
contrary, apparently the view that such ` 
a notice is not necessary is affirmed and 
simultaneously a doubt is reflected in say- 
ing that the aspect may not be explored 
any more. However, it cannot be said 
that Ratanlal’s case (AIR 1976 SC 588) is 
an authority for the proposition that a 
notice under S. 106, T. P. Act must ‘be 
served before initiating an action for 
ejectment against a statutory tenant. We 
may point out that the Court having not 
been seized of such a point, has not refer- 
red to K. B. Capadia’s case (AIR 1949 FC 
124) (supra) and Ganga Dutt Murarka’s 
case (AIR 1961 SC 1067) (supra). 


14. In P. V. Rao v. C. V. Ramana, 
(1976) 3 SCR 551 : (AIR 1976 SC 869) to 
which one of our esteemed brothers, Jas- 
want Singh, J. was a party, it has been 
held that the Andhra Pradesh Buildings 
(Lease, Rent and Eviction). Control Act, 


1960, is a complete code with its own 
scheme of procedure, In reaching this 
conclusion, the Court distinguished 


Mangilal’s case (AIR 1965 SC 101) (supra). 


15. Analysing the position it clearly 
emerges that the ratio in K. B. Capadia’s 
case (AIR 1949 FC 124) is that where the 
lease determines by efflux of time and 
the tenant continues in possession under, 
the protection of the Rent Restriction Act’ 
he acquires a status of irremovability un-| 
less there is something to show that he 
is a tenant holding over, mere payment) 
of rent without necessary animus not! 
being sufficient. Such a tenant for the 
sake of convenience is described as a 
statutory tenant. It would not be open 
to such a tenant to urge by way of de- 


fence, in a suit for ejectment brought 


against him under the provisions of the 
Rent Restriction Act, that by acceptance 
of rent'a fresh tenancy was created which 
had to be determined by a fresh notice 
to quit. This ratio is neither departed 
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from nor controverted in any. subsequent .- 


judgment of this Court. 

16. A Full Bench of the Punjab and 
Haryana High Court in Bhaiya Ram v. 
Mahavir Parshad, 70 Pun LR 1011 : (AIR 
1969 Punj 110) after referring to the 
aforementioned decisions except the one 
in K. B. Capadia’s case (supra) and a 
number of other decisions of various High 
Courts, answered in the affirmative the 
question referred to it, viz. whether an 
ejectment application under S. 13 of the 
East Punjab Urban Rent Restriction Act 
can be filed against a statutory tenant 
without the prior issue of notice under 
S. 106 of the T. P. Act, 1882. We are of 
the opinion that this decision represents 
the correct law on the subjects. 


17. The Kerala High Court in Lalitha’s 
case (AIR 1978 -Ker-167) (supra) observed 
that it is difficult to resist the impression 
or conclusion that the decisions in Manu- 
jendra Dutt’s case (AIR 1967 SC 1419) 
(supra), Mangilal’s case (AIR 1965 SC 101) 
(supra) and Ratanlal’s case (AIR 1976.5C 
588) (supra) do not conflict with each 
other. A closer reading of all the deci- 
sions as attempted by us would clearly 
show that these decisions are not ir- 
reconcilable and each has to be under- 
stood in the context of the points and 
questions raised in it and the background 
of factual matrix. Suffice it to say that 
on the question under discussion there. is 
no conflict and, therefore, the decision in 
K. B. Capadia’s case (AIR 1949 FC 124). is 
binding and must be given effect. Con- 
‘ sistent with its ratio, the contention of 
Mr. Mahajan that the ection for eject- 
ment against the appellant tenant under 
S. 13 of the East Punjab Urban Rent Re- 
striction Act must fail for want of notice 
iunder S. 106 of the T. P. Act, must be 
negatived. 


18. Having examined the matter on 
authority and precedent it must -be 
frankly confessed that no other conclu- 
sion is possible on the’ first principle. 
Lease of urban immovable property re- 
presents a contract between the lessor 
and the lessee. If the contract is to be 
put to an end it has to be terminated by 
a notice to quit as envisaged under S. 106 
of the T. P. Act. But it is equally clear 
as provided by S. 111 of the T. P. Act thai 
the lease of immoveable property deter- 
mines by various modes therein pre- 
scribed, Now, if the lease of immoveable 
property determines in any one of the 
modes prescribed under S. 111, the con- 
tract of lease comes to an end, and the 
landlord can exercise his right -of re- 


entry. This right of re-entry is further. - 
restricted and fettered by the provisions 
of the Rent Restriction Act. Nonetheless 
the contract of lease has expired and the 
tenant lessee continues in possession 
under the protective wing of the Rent 
Restriction Act until the lessee loses pro- 
tection, But there is no question of ter- 
minating the contract because the con- 
tract comes to an end once the lease de~ 
termines in any one of the modes pre~ 
scribed under S. 111. There is, therefore, 
no question of giving a notice to quit to 
such a lessee who continued in posses- 
sicn after the determination of the lease, 
i.e, after the contract came to an end 
under the protection of the Rent Restric- 
tion Act. If the contract once came to 
an end there was no question of termi- 
nating the contract over again by a fresh 
notice. Therefore, both on principle and 
authority the contention of Mr. Mahajan 
cannot be accepted. 


19. The-second contention requires re~ 
examination of the findings of fact which 
this Court ordinarily’ in appeal by special 
leave would not undertake. After one 
remand by the first appellate authority, 
all the Courts have concurrently found 
that the building is in a dilapidated con- 
dition and unfit for human habitation and 
requires to be reconstructed. Mr. Maha-~ 
jan made a cryptic submission that even 
after the lapse of 15 years during which 
this protracted litigation has moved from 
Court to Court, the building stands erect 
and the tenant has used it for the pur- 
pose for which it was let out and, there~ 
fore, this Court would be shutting its eyes 
to the reality if it affirms the decree for 
eviction on the ground that the building 
is unfit for human habitation. It appears 
that the tenant has been carrying out 
some minor repairs to keep the building 
standing and that he seems to be doing in 
his own interest. The finding, however, 
is that the eastern wall of the building is 
altogether out of plumb and it cannot be 
repaired or replaced without the build- 
ing being vacated by the tenant. The 
roof of the building is also uneven and 
that too cannot be set right without evic- 
tion. These are findings supported by 
evidence and once they are accepted, the 
decree for eviction deserves to be 
affirmed. 

20.. Accordingly this appeal fails and 
it is dismissed but in the circumstances 
of the case there will be no order as to 
costs. 

: Appeal dismissed, 


- 
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P. 5. KAILASAM, JJ. 


Sarwan Singh and others etc., Appel- 
lants v. The State of Punjab, Respondent. 


Criminal Appeals Nos. 59 and 60 of 


4972, D/- 30-8-1978. 


(A) Penal Code (45 of 1860), Ss. 300, 
304 (1) and 149 — Common object — Held 
on facts that the common object was to 
cause injury likely to cause death and not 
to murder. 


“If the injuries that are sufficient in the 
ordinary course of nature to cause death 
are traced to a particular accused, he will 
be guilty of an offence under 8. 302 with- 
out the aid of S. 149. When the injuries 
caused are cumulatively sufficient to 
cause death, it is necessary before hold- 
ing each of the accused guilty under Sec- 
tion 302 read with S. 149 to find that the 
common object of the unlawful assembly 
was to cause death or that the members 
of the unlawful assembly knew it to be 
likely that an offence under S. 302, I. P. ©. 
would be committed in prosecution of 
the' common object. (Para 7) 


On an analysis of the injuries in the 
instant case, it could not be said that any 
of the persons that inflicted injuries in- 
tended to cause death or such injury as 
is sufficient in the ordinary course of 
nature to cause death. If the common 
object of the unlawful assembly was <o 
commit murder and in prosecution of the 
common object of the unlawful assembly 
any member caused an injury which is 
sufficient in the ordinary course of nature 
to cause death, the members of the as- 
sembly would be liable ‘for an offence 
under S. 302 read with S. 149 but on a 
consideration of the injuries it could not 
be held that the common object of the 
unlawful assembly was to cause death. 
Taking the circumstance that the un- 
expected quarrel was between the mem- 
bers of the same family over a dispute as 
to water rights, it was not possible to hold 
that offence under S. 302 read with S. 149 
was made out. On a consideration of the 
circumstances and the nature of the in- 
juries it was not possible to hold that the 
common object of the assembly was to 
cause bodily injury which is sufficient in 


*(Criminal Appeal No. 512 of 1970, D/- 
23-9-1971 (Punj & Har)). . 
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the ordinary course of nature to cause 
death. It can be said that the common 
object of the assembly was to cause bodily 
injury as is likely to cause death. The 
accused was, therefore, held guilty under 
S. 304 (1) read with S. 149. (Para 8) 


Anno: AIR Comm., Penal Code (2nd 
Edn.), Ss, 299-300, Notes 20 and 40; 5. 304, 
N. 12 and S, 149, N. 6. 

(B) Penal Code (45 of 1860), S. 300 — 
Medical evidence — Opinion of doctor — 
Not accepted by Court. 


Held that though the doctor had stated 
that the injuries were sufficient in the 
ordinary course of nature to cause death, 
the Court found it difficult to hold that 
the injuries, cumulatively, were sufficient 
in the ordinary course of nature to cause 
death. (Para 7) 

Anno: AJR Comm., Penal Code (2nd 
Edn.), Ss. 299, 300, N. 83. 

(C) Penal Code (45 of 1860), S. 357 — 
Compensation — Factors ta he consider- 
ed in award of. 


The object of the section is to provide 
compensation payable to the persons who 
are entitled to recover damages from the 
person sentenced even though fine does 
not form part of the sentence. (Para 10) 
In awarding compensation it is neces- 
sary for the court to decide whether the 
case is a fit one in which compensation 
has to be awarded. If it is found that 
compensation should be paid, then the 
capacity of the accused to pay a compen- 
sation has to be determined. In direct- 
ing compensation, the object is to collect 
the fine and pay it to the person who has 
suffered the loss. The purpose will not 
be served if the accused is not able- to 
pay the fine or compensation, for, impos- 
ing a default sentence for non-payment 
of fine would not achieve the object. 
(Para 10) 
It is the duty of the court to take into 
account the nature of the crime, the in- 
jury suffered, the justness of the claim 
for compensation, the capacity of the ac- 
cused to pay and other relevant circum- 
stances in fixing the amount of fine or 
compensation. AIR 1977 SC 1323 Ref. 
(Para 11) 
Anno: AIR Comm. Penal Code (2nd 
Edn.), S. 357, Notes 9 and 15A. 
Cases Referred: Chronological Paras 
AIR 1977 SC 1323: (1977) 3 SCR 1382: 
1977 Cri LJ 992 11 


Mr. R. L. Kohli, Sr. Advocate (Mr. 
U. P. Singh, Advocate with, him), for 
Appellants; Mr. A, S5. Sohal, Advocate 
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and M/s. Hardev Singh and R. S. Sodhi, 
Advocates, for Respondent. | 
KAILASAM, J.:— The two criminal 
appeals Nos. 59 and 60 of 1972 are by 
special leave. - Criminal Appeal No. 59 of 


1972 is preferred by Sarwan Singh, Kar-- 


nail Singh, Zora Singh and Malkiat Singh. 
- while criminal appeal No: 60 of 1972 is 
by Bachan Singh against their conviction 
and sentence imposed on them by the 
trial court.and confirmed -by the Punjak 
and Haryana High Court in Criminal Ap- 
peal No. 512 of 1970. This Court grantec 
special leave in both cases limited to the 
question as to whether the offence com- 
mitted by the appellants was one. under 
S. 302, I. P. C. or under any part of S. 304, 
I. P. C. 

2. The facts necessary for determin- 
ing what offence the accused were guilty 
of may be stated. Sant Singh is the 
father of Sarwan Singh, Bachan. Singk 
and Mewa Singh. Sarwan Singh is the 
first appellant in Criminal Appeal No. 5g 
of 1972 and Bachan Singh is the sole ap- 
pellant in Criminal Appeal No. 60 of 
1972. The deceased Mewa Singh is their 
brother. Sarwan Singh had two sons, 
Zora Singh and Karnail Singh who are 
appellants Nos. 3. and 2 in Criminal Ap- 
peal No. 59 of 1972. Sarwan Singh’s 
daughter was married to Malkiat Singh 
who is the fourth appellant in Criminal 
Appeal No. 59 of 1972. - Pending appeal, 
Sarwan Singh and Bachan Singh have 
died and their appeals have abated. We 
are therefore. concerned © only with Kar- 
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v 


nail Singh, Zora Singh and Malkiat Singh . 


who are appellants Nos. 2, 3 and 4 in 
Criminal Appeal No. 59 of 1972. 


3. The deceased is the brother of the 


two accused and paternal uncle of the 
two other. accused. The dispute was over 
a common Khal of the land and a pabi 
The deceased Mewa Singh put an appli- 
cation before the - Revenue. authority 
against the accused and the matter was 
pending when the occurrence took place. 


4. On the date of the occurrence, 
8-9-1969, at about 3 P.M., P. W. 3, Mohin- 
der Singh, went to Amar Singh, P. W. 5, 
who is Lambardar of his village in con- 


= nection with the mutation of his land. 


Amar Singh was grazing his cattle’ near 
the. minor canal just opposite to the well 
of the accused and the deceased Mewa 
Singh. When P. W. 3 was 20 Kadams* 
‘away from the place where Amar Singh 
was grazing his cattle, he heard a Raula 
coming from the side of tube well. of 


'* Paces (Ed.)- - m axe 





_ 5-40 p.m. on’ 9-9-1969. 


_ ATR. 


Mewa Singh. Hearing the noise, P. W. 3 
ran towards the place of the occurrence. 
He also saw P. W. 5, Amar Singh and > 
Mohinder Singh, son of Thakar Singh, 
P. W. 4 also running towards the place 
of occurrence. The three: witnesses and 
Ujagar Singh, P. W. 9 who are eye-wit- 
nesses spoke to the actual incident as 
follows :— 


“When they reached near the ‘place of 
occurrence they heard Zora Singh shout- 
ing to Mewa Singh. Zora Singh was arm- 
ed with a Gandasi, Karnail Singh was 
holding a Takwa, Malkiat Singh was 
armed with a Gandasi and Sarwan Singh 
and Bachan Singh were having a lathi 
each, Zora Singh gave a Gandasi blow 
to Mewa Singh who raised his hands to 
ward off the blow and sustained injury. 


Karnail Singh then gave a Takwa blow __ 


to Mewa Singh which he warded off by 
raising his hands and got an injury on 
his hand. Zora Singh and Karnail Singh 
gave more injuries with their ‘respective 
weapons. Therefore, all the accused 
started causing injuries to Mewa Singh 
with their. respective weapons while he 


-was lying on the ground.” 


5.’ On the evening at about 8-30 P.M. 

P. W. 14 saw Mewa Singh and enquired 
from the doctor whether he was in a fit 
condition to make a statement.’ The doc- 
tor gave his opinion that Mewa Singh was 
not fit..to make a statement. Mewa 
Singh’s condition was found to be not 
satisfactory and therefore he was moved 
ta Civil Hospital, Ludhiana. He. died at 
The doctor noted - 
27 injuries on the person of Mewa. Singh. 
According to the doctor, the , cause of 
death. was shock and haemorrhage and 
the injuries were ante-mortem and suffi- 
cient in the ordinary. course of nature to 
cause death. Dr. Jagjit Singh, P. W. 5, 
examined Mewa Singh -on admission to 
the hospital at 6-45 -p.m. on 8-9-1969 and 
found 27. injuries on Mewa Singh, of 
which injuries 2 and 3 were prievous. 
Injuries at 3, 5 to 9, 11 to 17 were caused 
by sharp-edged weapons. . All the inju- 
ries, except 2 and 3 were simple in na- 
ture., 


6. The trial aba ‘was of’ the view 
that the question for consideration was 
whether the accused intended to inflict 
the injuries in question and if once the 
existence of injuries is proved, the- in- 
tention to cause death will be presumed 
unless the evidence or the circumstance 
warrant an opposite conclusion. In this 
view, the trial court found all the accu- 
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sed guilty under S. 302 read with S. 149 
of the Indian Penal Code. The High 
Court found that the common object was 
clearly to kill the deceased and the 
offence fell under S. 300. “Thirdly, read 
with S, 34, Indian Penal Code. 


7. The facts of the case disclose that 
five accused armed with various weapons 
caused the injuries to the deceased. wkich 
resulted in his death. If a person. causes 
an injury with the intention of causing 
bodily injury to any person and when the 
bodily injury intended to be inflicted is 
sufficient in the ordinary course of nature 
to cause death, the offence., would fall 
under cl. (iii) of S. 300 and would be an 
offence under S. 302 of the -Indian Penal 
Code, The five accused were convicted 
by the trial court for an offence under 
S. 302 read with S. 149 I. P.-C. In order 
to find the person guilty of offence under 
S. 302 read with S, 149, the prosecution 
must establish that the offence was com- 
mitted by any member of an unlawful 
assembly in prosecution of the comraon 
object of the assembly or such as the 
members of that assembly knew to be 
likely to.be committed in prosecution of 
the common object. It is, therefore, 
necessary for the prosecution to establish 
that the common object of the unlawful 
assembly was to commit an offence urder 
S. 302 or that the members of the as- 
sembly knew. it to be likely that an offence 
under S. 302 would be committed in 
prosecution of the common object. The 
cumulative effect of the injuries was no 
doubt found to have been sufficient in 
the ordinary course of nature to cause 
death. If the injuries that are sufficient 
in the ordinary course of nature to cause 
death are traced to a particular accused, 
he will be guilty of an offence urder 
S, 302 without the aid ofS: 149. When 
the injuries caused. are cumulatively 
sufficient to cause death, it is necessary 
before holding each of the accused guilty 
under S. 302 read with S. 149 to ind 


‘Ithat the common object of the unlavful 


assembly was to cause death or that the 
members of the unlawful assembly knew 
it to be likely that an offence under S. 302 
I. P. C. would be committed.in prosecu- 
tion of the common object. In order to 
determine this question, it is necessary to 
refer to the injuries. caused in some 
detail. 


8. Two grievous injuries are injuries 
2 and 3 described in Ex. PD. Injury 
No. 2 is an incised wound }” XY bone 
deep on the right little finger at its mid- 
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dle and injury No. 3 is incised wound 
W distal to Injury No. 2 at the right little 
finger cutting the bone underneath, .The 
grievous injury is the fracture and cut- 
ting of the right little finger caused by a 
sharp-edged weapon. All the other in- 
juries are simple in nature. -The injuries 
Nos. 1 to 3, 5 to 9, 11 to 17 were caused 
by sharp-edged weapon. Injury No. 1 is 
incised wound 14” X 1/6” muscle deep on 
the left palm-in between the left thumb 
and index finger. Injury No. 2 is incised 
wound 3/4” X 1/4” bone deep on the right 
little finger at its middle. Injury No. 3 
is incised wound 1/3” distal to Injury 
No, 2 at the right little finger cutting the 
bone underneath. Injury No. 5 is incised 
wound 2” X 1/4” muscle deep on the 
left shin at its middle area. Injury’ No. 6 
incised wound 1/2” X 1/4” on the left 
shin. Injury No. 7 is incised wound 
1/3” X 1/4” muscle deep on the left shin, 
Injury No. 8 is incised wound 1/3” X 1/4” 
muscle deep on the left shin. Injury 
No. 9 is incised wound 3/4” X 1/3” muscle 
deep on the left shin. While injury 
No. 1 is on the left palm in between the 
left thumb and index finger, injuries 
Nos. 2 and 3 on the right little finger at 
its middle, injuries Nos. 5.to 9 are in the 
area of the left shin. Most of the in- 
juries are only 1/4” deep while injury 
No. 9 is 1/3” deep, and injury No. 1 is 
1/6” in depth. The other injuries Nos. 11 
to 17 are on the right shin and are in- 
cised wounds, most of which are of the 
size of 1/2” X 1/4". The other injuries 
are contusions in the chest area on ‘the. 
right and the left side, the width not 
exceeding 3/4 of an inch. Injury No. 26 
is on the head of the dimension of 
1-3/4” X1/4” muscle deep on the left side 
of the head 3” above the left ear. All 
the injuries are described by the doctor 
as simple. The depth of the incised in- 
juries is not more than 1/4 of an inch 
and the width of the contusions is not 
more than 3/4”, The area of the injury 
cannot be said to be a vital: part of the 
body. The injury on the head is only 
1/4” in depth and has not caused any 
damage. On an analysis of the injuries 





‘it cannot be said that any of the persons’ 


that inflicted injuries intended to cause 
death or such injury as is sufficient in 
the ordinary course of nature to cause 
death. If the common object of the un- 
lawful assembly was to commit murder 
and in prosecution of the common object 
of the unlawful assembly any member 
caused an injury which is sufficient in the 
ordinary course of nature to cause death, 
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the members of the assembly would be 
liable for an offence under S. 302 I. P. C. 
read with S. 149, I. P. C. but on a consi- 
deration of the injuries we are not satis- 
fied that the common object of the unlaw- 
ful assembly was to cause death. Taking 
the circumstance that the unexpected 
quarrel was between the members of the 
same family over a dispute as to water 
rights, we are unable to hold that offence 
under S. 302 read with S. 149 is made 
out. On a consideration of the circum- 
stances and the nature of the injuries it 
is not possible to hold that the common 
object of the assembly was to cause bodily 
injury which is sufficient in the ordinary 
course of nature to cause death. It can 


be said that the common object of the- 


assembly was to cause bodily injury as 
is likely to cause death. Though the 
doctor has stated that the injuries were 
sufficient in the ordinary course of nature 
to cause death, we find it difficult to hold 
that the injuries, cumulatively, were 
sufficient in the ordinary course of nature 
to cause death. The common object of 
the assembly in the circumstances can 
only be said to cause injuries which are 
likely to cause death which will be an 
offence under S. 304 (1) of the Indian 
Penal Cede. In the circumstances we set 
aside the conviction under S. 302 read 
with S. 149-L P. C. but find the appellants 
guilty of an offence -under S. -304 (1) read 
with 5. 149 I. P. C. and sentence them 
to five years’ rigorous imprisonment -and 
a fine of Rs. 3,500/- each. 


‘ 9. In this case, the death was caused 
by the brothers in a quarrel regarding 
water rights. From the records we are 
satisfied that the accused are possessed 
with sufficient funds to compensate, at 
least to some extent, the loss that has 
been suffered by the dependants of the 
deceased. 


- 40. The law which enables the Court 
to direct compensation to be paid to the 
dependants is found in S. 357 of the Code 
of Criminal.Procedure (Act 2 of 1974). 
The corresponding provision in the 1898 
Code was S. 545. Sec. 545 of the Code 
of Criminal Procedure {Act 5 of 1898) 
was amended by Act 18 of 1923 and by 
Act -26 of 1955. The amendment which 
is relevant for the purpose -of our dis- 
cussion. is-545 (1) (bb) which, for the first 
time was inserted by Act 26 of 1955. By 
this amendment the court is enabled to 
direct the accused,’ who caused the death 
of another person, to. pay. compensation 
to the persons who are, under the Fatal 
Accidents- Act, ‘entitled: to“ recover dama- 
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ges from the- persons sentenced, for the 
loss resulting to them from such death. 
In introducing the amendment, the Joint 
Select Committee stated “when death has 
been caused to a person, it-is but proper 
that his heirs and dependants should be 
compensated, in suitable cases, for the 
loss resulting to them from such death, 
by the person who was responsible for 
it. The Committee proceeded to -state 
that though S. 545 of the Code as amend- 
ed in 1923 was intended to cover such 
cases, the intention was not however very 
clearly brought out and therefore in 
order to focus the attention of- the courts 
on this aspect of the question, the Com- 
mittee have amended S. 545 and it has 
been made clear that a fine may form a 
part of any sentence including a sentence 
of death and it has also been provided 
that the persons who are entitled under 
the Fatal Accidents Act, 1855, to recover 
damages from.the person sentenced may 
be compensated ‘out of the fine imposed. 
It also expressed its full agreement with 
the suggestion that at the time of award- 
ing judgment in a case where death has 
resulted from homicide, the court should 
award compensation to the heirs of the 
deceased. The Committee felt that this 
will result in settling the claim once for 
all by doing away with the need for 4 
further claim in a civil Court, and avoid 
needless worry and expense to both 
sides. The Committee further agreed that 
in cases where the death is the result of 
negligence of the offender, appropriate 
compénsation’ should be awarded. to the 
heirs. By the introduction of cl. (bb) to 
S. 545 (1), the intention of the legislature 
was made clear that, in suitable cases, 
the heirs and dependants should be com- 
pensated for the loss that resulted to 
them from the death, from a person who’ 
was responsible for it. The view was. 
also expressed that the court should 
award compensation to the heir of the 
deceased so that their claims would be 
settled finally. This object is sought to 


' be given effect to by S. 357 of the new 


Code (Act 2 of 1974). Section’ 357 (3) 
provides that when a court imposes a 
sentence, of which fine does not form a 
part, the Court may, when passing judg- 
ment, order the accused person to pay, 
by way of compensation, such amount, -as 
may be. specified in the order, to the 


. person who ‘has suffered any loss or in- 


jury by reason of the act for which the 
accused person has been — so sentenced, 


The object of the: section therefore, is to z 
provide compensation payable to thej ` 
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persons who are entitled to recover 
damages from the person sentenced even 
though fine does not form part of the 
sentence. Though S. 545 enabled the 
court only to pay compensation out of 
the fine that would be imposed under the 
law, by S. 357 (3) when a Court impcses 
a sentence, of which fine does not form 
a part, the Court may direct the accused 
to pay compensation. In awarding com- 
pensation it is necessary for the court to 
decide whether the case is a fit one in 
which compensation has to be awarded. 
If it is found that compensation should 
be paid, then the capacity of the accused 
to pay a compensation has to be deser- 
mined, In directing compensation, the 
object is to collect the fine and pay it to 
the person who has suffered the loss. The 
purpose will not be served if the accused 
is not able to pay the fine or compensa- 
tion for, imposing a default sentence for 
non-payment of fine would not achieve 
the object. If the accused is in a posi- 
tion to pay the compensation to the in- 
jured or.his dependents to which they 
are entitled to, there could be no reason 
for the court not directing such comren- 
sation. When a person, who caused in- 
jury due to negligence or is made vicari- 
ously liable is bound to pay compensation 
it is only appropriate to direct payrrent 
by the accused who is guilty of causing 
an injury with the necessary Mens Rea 
to pay compensation for the person who 
has suffered injury. 


11. In awarding compensation as cau- 
tioned by this Court in a decision report- 
ed in (1977) 3 SCR 132: (AIR 1977 SC 
1323) the Court should not first consider 
what compensation ought to be awarded 
to the heirs of the deceased and taen 
impose a fine which is higher than the 
compensation. It is the duty of the ccurt 
to take into account the nature of the 
crime, the injury suffered, the jJustness 
of the claim for compensation, the capa- 
city of the . accused to pay and other 
relevant circumstances in fixing the 
amount of fine or compensation. Azter 
consideration of all the facts of the case, 
we feel that in addition to the sentence 
of 5 years Rigorous Imprisonment, a fine 
of Rs. 3,500/- on each of the accused 
under S, 304 (1) I. P. C. should be imtos- 
ed. The fine will be paid as compensa- 
tion to the widow of- the deeeased, Mewa 
Singh. In default of payment of ñne, 


the accused will undergo further simple. 


imprisonment for 6 months. 
sa - Order accordingly. 


ae 
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SHINGHAL, JJ. 


Sivam, Appellant v, State of Kerala, 
Respondent. 


Criminal Appeal No. 34 of 1972, D/- 
3-3-1978. i 

Penal Code (1860), Ss. 34, 300 — Ap- 
pellant convicted under S. 302/34 LP.C. 
along with two others — Evidence show- 
ed that appellant aided other accused 
who were armed with deadly weapons, 
by giving blows to deceased — Held, he 
shared common intention to cause death 
of deceased — Appeal dismissed. Judg- 
ment of Kerala H. C. Affirmed. (Para 2) 


Anno: AIR Comm. Penal Code (2nd 
Edn.), S. 34 N. 11; S. 300 N. 19. 


FAZAL ALI, J.:— This appeal by spe- 
cial leave is directed against the judg- 
ment of the Kerala High Court, ` The 
appellant was convicted under S, 302/34 
LP.C. along with accused Nos. 1 to 3 
whose appeal by special leave had been 


‘ dismissed by this Court at the time when . 


the special leave was granted to the 
appellant. We have heard learned coun- 
sel for the parties and have gone through 
the judgment of the Court below. It ap- 
pears from the perusal of the judgment 
of the High Court and the Sessions 
Judge that the case against the appellant 
is in no way distinguishable from that 
of the accused 1 to 3. The appellant par- 
ticipated in the assault on the deceased 
in the verandah of the courtyard and in 
fact, inflicted lathi injuries on the de- 
ceased while A. 1 had inflicted sword 
injuries on him, In fact, the deceased 
had as many as 23 injuries which were 
inflicted on vital parts of the body. 


2. The only point that was argued 


before us by Mr. Sarathi, the learned 
counsel for the appellant, was 
that the evidence does not show 
that the appellant had a- com- 


mon intention to cause the death of 
the deceased. In the circumstances of 
this case, however, we are unable to ac- 
cept the argument of the learned counsel 
for the appellant. The accused knew well 
that A. 1 and others were armed and 
that A. 1 had caused sword injuries on 
vital parts of the body of the deceased 
in the verandah of courtyard and he 
himself ‘aided accused A. 1 by giving 
GV/GV/B567/78/GDR 
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blows to the deceased on some vital 
parts of the body like chest. Not con- 
tent with this the appellant also, parti- 
cipated in chasing the ‘deceased ‘where 
further injuries were given to the de- 
ceased after a call by A. 2 to kill the 
deceased, In these circumstances, we are 
satisfied that the appellant clearly shar- 
ed a common intention to cause the 
death of the deceased along with accus- 
ed Nos, 1 to 3. In these circumstances 
we find no merit in this appeal which 
is accordingly dismissed, 


(ARORA! dismissed. 





AIR 1978 SUPREME COURT 1530 -— 
_ (From :— Punjab and Haryana)* 


R. S. SARKARIA AND 
P, S. KAILASAM, JJ. 


State of Haryana, Appellant v. Harpal 
Singh and others, Respondents. 

Criminal Appeals Nos. 483 and 484 of 
1977, D/- 22-8-1978. ` 

(A) Evidence Act (1 of 1872), S. 3 
Criminal Trial — Evidence — Apprecia- 
tion of — Cr. App. Nos. 699 and 700 of 
1976, D/- 5-11-1976 (Punj & Har), Re- 
versed, 


- Question whether eames of prose- 
cution witness was contrary to the state- 
ment made by. her — Statement ‘said to 
be made by witness but it appeared that 
she declined to affix her thumb impres- 
sion on it — Held, that the statement 
could not be. taken as a prior statement 
which could be used for contradicting the 
testimony — High Court, held, misled it- 
self in holding that the testimony was 
contrary to the statement. Cr. App. Nos. 
699 and 700 of 1976, D/- 5-11-1976 (Punj 
and Har), Reversed. (Para 14) 

Anno: AIR Manual (3rd- Edn.), Eyle 
dence Act, S. 3, Notes 30, 37. - 

(B) Evidence Act (1 of 1872), S. 32 — 
Dying declaration — Deceased whether in 
a position to make declaration, Cr. App. 
Nos. 699 and 700 of 1976, D/- ‘5-11-1976 
(Punj & Har), Reversed. 


The fact that the pulse was not palpable 
and blood pressure unrecordable and the 
patient was in a gasping condition would 
not necessarily show that the patient’s 
condition was such that no dying decla- 


*(Criminal Appeals Nos. 699 and 700 of 
_ 1976, D/- 5-11-1976 (Puni & Har, 


IV/IV/D766/78/CWM 
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ration could be recorded. Cr; App. Nos, 
699 and 700 of 1976, D/- 5-11-1976 (Punj 
and Har), Reversed. (Para 18) 

Anno: AIR Manual (3rd Edn.), Evi- 
dence Act, S. 32, N. 21. 


Mr. H. S. Marwah and Mr. R. N. Sach- 
they, for Appellant; M/s. B. S. Randhawa 
and H. S. Marwah, for Complainant;. M/s. 
Ram Jethmalani and M. C. Bhandare 
Advocates (Mr. K. K. Mohan, Advocate 
with them (in Cr.. A. No. 483/77): Mr. 
Swaraj Kaushal and Mr. S. C. Patel Ad- 
vocates (for No. 1) in Cr. A. No. 484/77 and 
Mr. D. Mookerjee Sr. Advocate (Mr. K. K. 
Mchan Advocate with him) (for No. 2) in 
Cr. A. No. 484/77, for Respondents, 


KAILASAM, J.:— These’ appeals are 
preferred by the State of Haryana against 
the judgment of the High Court of Pun- 
jak and Haryana allowing the appeals 
preferred by the respondents against the 
conviction and sentence imposed on them 
by the Additional Sessions Judge, Hissar. 
Harpal Singh who is the respondent in 
Criminal Appeal No. 483 of 1977 was the 
third accused before the Sessions Court 
and Ram Swarup and Bahadur, who are 
the ‘respondents in Criminal Appeal No. 
484 of 1977 were the. first and the second 


accused in the trial court. . Ram Swarup 


and Bahadur were charged for offences 
under S. 302 read with Ss. 34 and 449, 
I. P. C. Ram Swarup was also charged 
under S. 27 of the Arms Act and Baha- 
dur under S. 25 and S. 27 of the Indian 
Arms Act. Harpal was charged under 
S. 302 r/w S. 109, I. P. C. and S. 307 read 
with S. 109, I, P. C. The Sessions Court 
convicted Ram Swarup and Bahadur 
under S. 302 read with S. 34 and-sentenced 
them to death. They were also convicted 
under S, 307 read with 5S. 109, I. P. C. and 
sentenced to seven years rigorous im- 
prisonment and under.S. 449, I. P. C. and 
sentenced to five years rigorous imprison- 
ment. Ram Swarup was further convict- 
ed under S. 27 of the Arms Act and 
sentenced to three years rigorous im- 
prisonment while -Bahadur was. found 
guilty under 5. 25 of the Arms. Act and 
sentenced to three months rigorous im- 
prisonment. Harpal was found ' guilty 
under S. 302 read with S. 109 and sen- 
tenced to death. He was also convicted 
under S. 307 read with S. 109, I. P. C. 
and sentenced to seven -years rigorous 
imprisonment. 

2.. The case for the prosecution may be 
briefly stated, The motive for the crime 
as stated by Dalip Kaur, P. W. 1 is that 
in the village of Sainpal I6 killas of land 
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was allotted to her husband and he itur- 
ther purchased 24 killas of land. Harpal 
cultivated her land for the last 10 or 12 
“years. As Harpal did not give ` Calip 
Kaur her share of the produce from her. 
land about 14 years ago she told Harpal 
that she would look after the cultivation 
of her land and will do self-cultivation. 
On hearing this Harpal got annoyed. 
Dalip Kaur was living in separate por- 
tion in Harpal’s house. 


3. A day before the occurrence Harpal 
went to Hissar. On that day at about 
8 a.m. Harpal was present in Dalip Kaur’s 
Baithak with Ram Swarup and Bahadur. 
Harpal told them that he was leaving for 
Hissar and that both of them should do 
the work which he had told them to do. 
Dalip Kaur heard this talk when she 
came to look after the’ cattle which were 
nearby. 


4, The evidence regarding the occur- 
rence was given by Dalip Kaur. At about 
§.30 p.m. on 17th July, 1974. Tej Kaur 
wife of Harpal Singh and Dalip Kaur 
were talking in the common courtyarc of 
their house along with their mother Sant 
Kaur and a relation Gurnam Kaur alias 
Melo. At that time Ram Swarup armed 
with a double -barrel breach loading gun 
and Bahadur with a country made ristol 
came to the spot. Immediately on their 
reaching the scene they fired with their 
respective weapons. Tej Kaur received 
two shots in-her chest while Dalip Kaur 
received some pellet injuries on her left 
arm. Dalip Kaur stated in her evidence 
that the: shot fired by Ram Swarup hit 
Tej Kaur and some pellets hit her also. 
The shot fired by Bahadur from his ristol 
struck Tej Kaur in. her stomach. Ram 
Swarup again aimed his gun at her 
mother Sant Kaur but the shot fired by 
him missed its mark ‘and struck the -wall 


5. On hearing the alarm raised, some 
neighbours came and after seeing the 
condition of Dalip Kaur and Tej Kaur 
went away. After about 24 hours one 
Sodagar and Resham Singh came ‘n a 
jeep and took Dalip Kaur, her sister Tej 
Kaur and their mother Sant Kaur to 
Sirsa hospital. At the hospital the do- 
tor saw the injured at 11 am. and 
attended to their injuries. Soon after 
the Sub-Inspector Bhagwan Dass, P. W. 9, 
came and recorded in the hospital the 
dying declaration of Tej Kaur in the pre- 
sence of the doctor who certified that 
Tej Kaur was in a fit condition to give 
a statement. Within 45 minutes of the 
recording of dying declaration Tej Kaur 
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certificate Ex. 
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Dalip Kaur which is treated as the F.LR. 


6. P. W. 12, the Assistant Sub-Inspec- 
tor conducted the inquest. He inspected 
the spot end took possession of three 
empty cartridges, six wads and scrapped 
bloodstained earth. He also took posses- 
sion of the dress of Tej Kaur. He pre- 
pared a plan of the site. 


T. P. W. 3, Dr, Bhatia examined Tej 
Kaur at 11 p.m. on 17th July and gave a 
PD. Subsequently he 
examined Dalip. Kaur at 11.45 pm. and 
gave a certificate, Ex. P.E. After the 
death of Tej Kaur Dr. Bhatia conducted 
the post-mortem examination on 18th 
July, 1975. The doctor was of the opi- 
nion that the injuries were gun-shot 
injuries and were sufficient in the ordi- 
nary course of nature to cause death, 


8. The case for the prosecution cons- 
ists mainly of the testimony of the in- 
jJured eye-witness Dalip Kaur and the 
dying declaration of Tej Kaur taken at 
the hospital. The evidence of Dalip Kaur 
and the dying declaration mention Baha- 
dur and Ram Swarup as the assailants. 
The prosecution also relied on the evid- 
ence of the ballistic expert to prove that 
the gun which Ram Swarup had was re- 
cently fired and that the empty cartridges 
recovered from the scene. were also fired 
from the gun, 


9. In order to prove that it was at the 
instigation of Harpal that the two assail- 
ants Ram Swarup and Bahadur, the ser- 
vants of Harpal, committed the crime, 
the prosecution relied not only on the evi- 
dence of Dalip Kaur about the quarrel 
between her and Harpal but also on the 
instigation of the crime by Harpal to 
Ram Swarup and Bahadur, spoken to by 
P. W. 5. ° The trial court accepted the 
case for the prosecution and found all 
the accused guilty of the offences with 
which they were charged and sentenced 
them to death and imposed various sen- 
fences. On appeal by the accused the 
High Court came to a different conclu- 
Sion and acquitted them. Apart from 
other evidence which will be referred to 
in due course, the main evidence relied 
on by the prosecution is that piven by 
the injured eye-witness Dalip Kaur and 
the dying declaration given by Tej Kaur 
in the hospital. The trial court accepted 
the testimony of Dalip Kaur and the 
dying declaration. The High Court re- 
jected the evidence of Dalip Kaur and 
the dying declaration as unworthy of 
credit. 
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10. The occurrence, according to the 
prosecution, took place at about 5 p.m. 
on 17th July, 1954. According to P. W. 1, 
Dalip Kaur, after 24 hours, Sodagar and 
Resham Singh brought a jeep and took 
Dalip Kaur and Tej Kaur and Sant Kaur 
to Sirsa hospital. The doctor P. W. 3 has 
stated that he examined Tej Kaur at 
11 p.m. and Dalip Kaur at 11.45 pm. 
Though it is not clear from the record 
it was stated at the Bar that the distance 


between the scene of occurrence and 


Sirsa hospital is about 40 kms. The 
Medical Officer sent intimation to the 
police at 3.45 am. on 18th July that Tej 
Kaur had been admitted in the hospital 
with the fire arm injuries and that the 
Police Officer may arrange for. a dying 
declaration to be taken as early as pos- 
sible. At about 3 am. blood transfusion 
was advised to the patient and at 4 am. 
the doctor found the pulse not palpable 
and blood pressure not recordable. The 
dying declaration was recorded by the 
police officer at about 5 am. The first 
information report was recorded from 
P. W. 1 Dalip Kaur from 5-15 am. to 
5-45 am. In the First Information Re- 
port Ex. P. A., Dalip Kaur mentioned 
that her husband had purchased land 
measuring about 24 killas about 4 years 
ago. The land measuring 16 killas had 
been allotted to them and land measur- 
ing 16 killas had been under the cultiva- 
tion of Harpal for the last 12 or 13 years. 
After the death’ of: her husband Dalip 
Kaur was cultivating the land measuring 
24 killas on share basis but a year be- 
fore the land measuring 24 killas was 
cultivated by her brother-in-law Harpal 
and as her brother-in-law had not given 
her share of produce she told Harpal 
that she herself will cultivate the entire 
land measuring 4) killas and Harpal was 
annoyed at her statement, 


11. After. referring to the motive as 
aforesaid Dalip Kaur P. W. 1 described 
the occurrence in her evidence as follows. 
“Yesterday at about 5 p.m: Tej Kaur de- 
‘ceased was talking to me in front of my 
kitchen. My mother Sant Kaur and my 
niece Melo were sitting. in the courtyard 
i.e. verandah in front of my kitchen. 
There Bahadur and Ram Swarup accused 
came. Ram Swarup accused was armed 
with a double barrel gun and Bahadur 
accused was armed with a country made 
pistol. My sister Fej Kaur at that time 
was standing to my left and Ram Swarup 
accused fired from the left of my sister 
and one shot injured my sister and I also 
received pellet injuries on the upper part 
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of my left arm. Immediately. Bahadur 
accused fired a shot from a pistol at my 
sister which struck her on the chest from 
the front. Ram Swarup then aimed his’ 
gun on to my mother and he fired a shot 
at her. My mother however was not in- 
jured and the pellets struck the wall. 
On receipt of the injuries, my sister fell 
on the ground. In the meantime both 
the accused again loaded their weapons 
but as we had raised an alarm, they ran 
away from the place of occurrence with 
their respective weapons.” Dalip Kaur 
also stated that Bahadur accused was in 
the employment of Harpal is a labourer 
for the last 10-12 years and Ram Swarup 
had been in the employment of Harpal 
for the past one year before the occur- 
rence. Both these labourers used to live 
in the house .of Harpal accused. Dalip 
Kaur also expressed the suspicion that 
in. order to grab her land her brother-in- 
law had got the shots fired by his sark 
servants Bahadur and Ram Swarup in 
order to: kill her and that the shots hit 
her on her left arm and Tej Kaur on her 
breast and that Sodagar Singh and 
Resham Singh removed them from the 
village to the hospital where they were 
medically examined. 


12. The evidence by P, W. 1 is in con- 
formity with the First Information Report 
in essential particulars. As regards the 
shooting incident Dalip Kaur deposed that 
Ram Swarup was armed with a double 
barrel pun and Bahadur with a country 
made pistol, and that her sister, Tej 
Kaur, was standing to the left. Ram 
Swarup fired from the left of Tej Kaur 
and one shot injured her. Dalip Kaur 
also received pellet injuries on ‘her left 
arm. Immediately thereafter Bahadur 
accused fired a shot from a pistol at Tej 
Kaur which struck her on the chest from 
the front. The High Court rejected the 
testimony of the eye-witness Dalip Kaur 
on the ground that the statement of the 
witness regarding the area cultivated by 
Harpal, is not. consistent and she had a 
confused state of mind. In the F.I.R. 
earlier she stated that land measuring 
16 killas had been under cultivation of 
Harpal for about 12 or 13 years and that 
24 killas purchased by her husband 4 
years ago was cultivated by her on share 
basis and a year prior to the occurrences 
94 killas was cultivated by her brother- 
in-law Harpal and he did not give the 
share of the produce and therefore she 
told Harpal that she will do self-cultiva- 
tion. In the cross-examination the wit+ 
ness. explained that -Harpal did not give 
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her share with respect to 16 killas of lend 
and that 24 killas of land had been culti- 
vated in the previous year by Harpal. The 
High Court came to the conclusion that 
her statement is falsified by a copy of the 
Jamabandi according to which Dalip Kaur 
is shown to be in self-cultivation of the 
land in the year 1971-72. The High Coit 
has not specified as to which area of 
land 16 killas or 24 killas the Jamabandi 
entry refers, The trial court has not 
noted any discrepancy in the evidenze 
given by Dalip Kaur regarding the exteat 
under cultivation by her and Harpal end 
we find ourselves unable to agree with 
the view taken by the High Court that 
Dalip Kaur exhibited a confused mind. 


13. Regarding the occurrence the H'gh 
Court was of the view that Dalip Keur 
was a prevaricating as in the first infor- 
mation report, she alleged that Ram 
Swarup and Bahadur both fired shcts 
which hit her and her sister Tej Kaur 
while in her evidence she stated that 
Ram Swarup fired a shot from his gun 
which injured Tej Kaur and caused pellet 
injuries to her left arm and later Baha- 
dur fired a shot with his pistol on Taj 
Kaur. 
First Information Report she mentioned 
that both the accused fired with their ros- 
pective weapons and did not state as in 
the evidence that Ram Swarup fired wich 
his gun and then Bahadur with.his pistol. 
This omission of the detail in the First 
Informaton Report is, in our opinion, of 
no consequence. In her evidence she has 
given details: as to how the incident 
occurred. 


14. The third ground on which ithe 
High Court rejected the testimony 3f 
Dalip Kaur was that her testimony is 
contrary to the statement made by her 
in Ex. D.H. Ex. D.H. is said to be a stat2- 
ment made by Dalip Kaur but it appears 
she declined to affix her thumb impres- 
Sion to the statement. This statement 
cannot be taken as a prior statement 
which could be used for contradicting the 
testimony of Dalip Kaur. The Hish 
Court: misled itself in holding that the 
testimony of Dalip Kaur is contrary -o 
Ex. D.H. 


15. Mr. Mookerjee, the learned coun- 
sel for the respondents, did not ` plece 
much reliance on the ground on which 
the High Court rejected the testimony of 
Dalip Kaur but submitted that the evid- 
ence of Dalip Kaur cannot be safely arz- 
ed upon on the ground that the record 
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It is no doubt true that in the 
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in the case indicated that the occurrence 
took place much later when it was dark 
and that the witness would not have 
identified the assailants. In support of 
this contention the learned counsel relied 
on the fact that the injured did not pre-« 
sent themselves before any authority þe- 
fore 11 p.m. If the occurrence was at 
5 p.m. as was spoken by Dalip Kaur the 
inordinate delay has not been explained 
and the delay would indicate that the 
occurrence took place very much later 
after it was dark. The evidence of Dalip 
Kaur is that about 24 hours after the 
occurrence they were taken in a jeep. 
The witness had sustained gun shot in- 
juries and Tej Kaur was critically wound- 
ed. There is no evidence as to the state 
of the road between the village and 
Sirsa and one can reasonably conclude 
that considerable time would have been 
taken in covering the distance between 
the village and Sirsa. The occurrence 
was in the middle of July and there 
would have been day-light till about 
7-30 pm. We are not persuaded to ac- 
cept the view that the incident was 
during night time and P. W. 1 did not 
know the assailants. 


Mr. Mookerjee the learned counsel, 
also pointed out that the evidence of 
Dalip Kaur that throughout the journey 
she did not mention anything about the 
occurrence to the two persons who took 
them to the hospital seems to be un- 
natural. We do not think that this cir- 
cumstance would throw any doubt on the 
testimony of Dalip Kaur for it is pro- 
bable that the two persons knew about 
the incident. No question was put to 
Dalip Kaur as to why she did not men- 
tion about the incident to the two per- 
sons in the jeep. We are satisfied that 
the incident took place: in the courtyard 
between the portion in which Harpal and 
Dalip Kaur lived. It is highly probable 
that at dusk Dalip Kaur, Tej Kaur and 
her mother were in the courtyard. We 
agree with the conclusion arrived at by 
the trial court that the incident took 
place during day-light and Dalip Kaur 
and Tej Kaur had no difficulty in identi-« 
fying the assailants. There is no motive 
at all to suggest as to why Dalip Kaur 
should falsely implicate the two accused 
Ram Swarup and Bahadur. 

16. The other circumstance which 
conclusively establishes the identity of 
Ram Swarup and Bahadur is the dying 
declaration recorded by the police officer 
in the presence of the doctor. According 
to P, W. 3 Dr. 5. P. Singh, Ex, P. L., the 
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dying declaration was made by Tej Kaur 
in his presence and he affixed his signa- 
ture. Explaining the condition of Tej 


Kaur during the night the doctor -stated - 


that when Tei Kaur was brought to the 
hospital she was not in a critical condi- 
tion. At 3 am. the doctor advised blodd 
transfusion. At 4 am. it- was found that 
‘the pulse was not palpable. Blood pres- 


sure was not recordable and respiration . 


was gasping. The doctor’ was definita 


that at that time Tej Kaur was ‘talking- 


coherently. When.the police came. for 
recording the dying declaration he was 
attending to Dalip Kaur. The doctor 
further explained that Tej Kaur was in 
shock, as she was in a gasping condition 
and her general condition was not good. 
She was not able to speak continuously, 
She was narrating sentences by pauses 


iin small words and a few. questions were. 


asked by the Police Officer in the end, 
which she replied in ‘yes’ or ‘no’. He 
further stated. that the police recorded 
her replies in the form in which she was 
asked and-soon after her statement was 
over, her. thumb impression was affixed 
on Ex. P. L. the dying declaration: The 
doctor in Ex. P. J, endorsed that the 
patient was fit for recording a statement 
. at 4.55 am. and again at 5 am. ‘The 
evidence no doubt discloses that Tej 
Kaur was not in sound condition but w2 
-have no hesitation in accepting the testi- 
mony of the doctor that she made the 


_ statement ‘and it was truly recorded by 


the police. In her ‘statement she has 
clearly stated that it was. Ram’ Swarup 
who fired a shot at her with his licensed 
gun and Bahadur fired a shot at her with 
his unlicensed pistol in order to kill her. 
Mr. Mookerjee, the ‘learned counsel, 
pointed out that the description was a tu- 
tored one. Though the description of the 
gun ‘as licensed and pistol as unlicensed 
seems to be unusual we are not on this 
account prepared to hold that Tej Kaur 
was tutored. Tej Kaur was undoubtedly 
injured during day time by the assail- 


ants who fired from a very short distanca - 


and there could have been no difficulty 
in identifying the assailants. Wesee no 
reason at all as to why Tej Kaur should 
falsely implicate: persons who were not 
. at the scene and exculpate the real 
- assailants. The injuries found also amply 
corroborate her testimony that a 12 bora 
gun and a pistol has been used, ` 


17. So far'as Ram Swarup and Baha- 
dur are concerned we find that the testi- 
mony of eye-witness -Dalip Kaur and 
dying declaration of Tej -Kaur prove be- 
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yond all reasonable doubt that they were 
the persons who used ,fire arms and cau- 
sed the injuries resulting in death of Tej 
Kaur and injuries to eye-witness Dalip 
Kaur. 

18. The High Court was of the view 
that a person in the state of health as 
depicted in the Bed Head Ticket could 
not have possibly made a coherent and 
detailed statement as contained in Ex. 
P. L. We are unable to share the view 
oz the High Court. The doctor was fully 
aware of the condition and certified that 
the patient was in a fit condition to give a 
dying declaration and has deposed that 
she was conscious and was in a fit condi- 
tion to give the dying declara- 
tion. The fact that the pulse was 
not palpable .and blood pressure un- 
recordable and the patient was in a 
gasping condition would not necessarily 
show that the patient’s condition was such 
that no dying declaration could be record- 


ed: We see no reason for rejecting the 


testimony of the doctor~ 

19. The prosecution has also relied on 
the evidence of the- ballistic expert: who 
found that the empty cartridges: were dis- 
charged from the gun that was recover- 
ed. The learned counsel appearing for 
the third accused 


police station after the arrest of the 
accused and .therefore. reliance can- 
not be placed on the recovery of the 
empty cartridges as there was extreme 


delay in the production of the: empty ` 
cartridges before the authorities as the 


accused were arrested before that time, 
We do not place any reliance on this re- 


` covery. 


20. So far as ‘the EEN TE of accu- 
sed Ram Swarup and. Bahadur is con- 
cerned we have. no difficulty in agreeing 
with the conclusion of the trial court that 
the prosecution has proved its case be- 
yond all reasonable doubt. We set aside 
the order of acquittal of the two accused 
by the High Court and restore the con- 
victions imposed upon hem by.the trial 
court. 


21. Regarding Harpal Singh the, vids 


ence is purely circumstantial and the 
question is whether a charge of abet- 
ment made against him has been proved 
bəyond reasonable doubt. We have 
already referred to the statement made 
by Dalip Kaur in the First Information 
Report and her evidence regarding the 
misunderstanding between her and Har- 
pal due to Harpal’s not giving her share 
of the produce from her land and ‘her 


` 
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submitted that the 
empty cartridges . were received at- the 
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asking for possession of the land for ker 
self-cultivation, As already stated we 
do not find any discrepancy in her evid- 
ence to justify rejection of her evider.ce 
regarding the motive. Soon after the 
death of her husband Dalip Kaur came 
to live with her sister’s husband Harpal 
and the evidence of Dalip Kaur that she 
entrusted the cultivation to Harpal is 
acceptable. There is also material on 
record that Harpal was trying to help 
himself with the property of his sister- 
in-law. Dalip Kaur adopted a baby son 
of Harpal obviously at the instigation of 
Harpal to retain the property with his 
son and not allowing Dalip Kaur to give 
it to others. The evidence also indicates 
that Ram Swarup and Bahadur were 
attending to the affairs of Harpal though 
the evidence is .not. clear that they were 
employed as servants of Harpal. The 
absence of motive for Ram Swarup and 
Bahadur to commit the crime would 
also throw a suspicion that Harpal Singh 
might have instigated the crime, Eut 
beyond suspicion — may be strong suspi- 
cion, we do not find any evidence on which 
we can hold that the -prosecution kas 
established the charge of abetment 
against Harpal, The Sessions Court -in 


Paragraph 71 of its judgment has listed- 


four circumstances as proving the case of 
the prosecution against Harpal, They 
are: 


(1) The demand for possession of land 
by Dalip Kaur. 


(2) Harpal’s description of Dalip Kaur 
as his wife, in will Ex. X dated Eth 
March, 1972. 


(3) No motive or ill-will of Dalip Kaur 
has been established for disbelieving Ler 
statement that a day prior to the occur- 
rence, she heard Harpal accused telling 
his co-accused that he was going out te 
Hissar and that they should -finish the 
work he had told them. to do. 


(4) Dalip Kaur stated that Harpal 
accused met her on the fourth day of 
her admission in -Sirsa hospital and again 
met her in her village after she had gore 
back to the village from the hospital and 
asked her that she should not involve him 
in the case. - 


We have already found that the evider.ce 


of Dalip Kaur that she demanded posses-~ 
sion of the land from Harpal and that 
Harpal resented such a request has been 
made out. The second circumstance re- 
fers to the description of .Dalip Kaur as 
his wife in a will dated 6th March, 1972. 
We are not inclined to draw any infer- 
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ence from this document, as the circum- 
stances under which Harpal described 
Dalip Kaur as his wife are not apparent 
and there is no indication that he made 
any representation to Dalip Kaur that he 
would take her as his wife. The third 
circumstance relied on by the trial court 
is the evidence of Dalip Kaur that the 
day prior to the occurrence Harpal went 
to Hissar and on that day at about 8 a.m, 
Harpal was present in Dalip Kaur’s 
baithak along with Ram Swarup and 
Bahadur and Harpal was saying to them 
that he was leaving for Hissar and that 
both of them should do the work which 
he had told them to do. Apart from the 
direction of Harpal to the two accused 
not being clear as to its import Dalip 
Kaur accepted in her cross-examination 
that she did not mention anything in her 
statement to the police about the talk 
Harpal had with the other two accused 
in the baithak. As for the first time the 
witness stated in the court about Har- 
pal’s direction to the two accused on the 
previous day, no reliance can be placed 
on it. The fourth circumstance relied on 
is Dalip Kaur’s evidence regarding the 
Subsequent conduct of Harpal in asking 
her not to involve him in the case; This 
statement does not take the prosecution 
ease any further as such a plea would 
not indicate that Harpal was guilty. After 
the occurrence as there was some suspi- 
cion regarding him he might have tried 
to disabuse any false suspicion that may 
be present in the mind of.Dalip Kaur. 
One other circumstance which we have 
noted in the record was that Harpal was 
arrested only on the 5th August but there 
is no evidence led by the prosecution that 


Harpal was suspected of the crime and 


that they were trying to apprehend him 
and that he was not available. On the 
other hand the evidence of the Police 
Officer is that they arrested him for an 
“offence”. under S. 107 and S. 151 I. P. C. 
The delay in the arrest.of Harpal cannot 


therefore be taken as indicating the guilt 


of the accused. On a consideration of all 
the circumstances against Harpal we are 
satisfied that there is no clinching evid- 
ence on-which we can hold that the pro- 
secution has proved beyond doubt the 
case of abetment against Harpal. No 
doubt,.the evidence indicates that Harpal 
was keen on helping himself to the pro- 
perty of his widowed sister-in-law and 
that he was annoyed when the unfortu- 
nate sister-in-law dared to ask for the 
Possession of her property, the fact that 
the assailants were associated with Har- 
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pal and that they had no motive to com- 
mit the crime would also indicate that 
Harpal would have very much liked tə 
see the end of her sister-in-law but all 
these suspicious circumstances do not un- 
erringly lead tc an inference of guilt and 
prove abetment. It is not clear as t3 
why the assailants shot and caused the 
death of Tej Kaur and spared Dalip Kaur. 
Taking all circumstances into account 
though we have a strong suspicion about 
the conduct of Harpal, there is no casa 
for indubitably holding him guilty of th> 
offence with which he was charged. © 


22. 
by the State oz Haryana against the ac- 
quittal of Ram Swarup and Bahadur by 
the High Court and confirm the convic- 
tions and sentences as passed by the Ses- 
sions Judge except for the offence under 
S. 302 we reduce the sentence to impri- 
sonment for life. As regards Harpal, the 
appeal by the State is dismissed and the 
order of acquittal by the High Court is 
confirmed, as a matter of abundant 
‘caution. 

Order accordingly. 
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Ram Sarup, Appellant v. State of Har- 
yana and others, Respondents. 


Civil Appeal No. 1385 of 1978, D/- 
28-8-1978. 

Punjab Labour Services (Class I & fin 
Rules (1955), -R. 4 — Appointment as 
Labour-cum-Conciliation Officer under 
R. 4 (1) — Government employee not 
having the necessary five. years’ experi- 
ence transferred as Labour-cum-Concilia- 
tion Officer — Post held by him for nine 
years — Appointment held irregular but 
not void — Employee must be deemed to 
have been validly appointed on comple- 
tion of necessary period of experience; 


An employee confirmed in the Govern- 
ment service as a Statistical Officer, was 
appointed as Chief Inspector of Shops. 
After he had worked in the post for about 
ten months, he was transferred to th 
Post of Labour-cum-Contiliation Officer 
since the Government had taken a deci- 


sion. that the posts of Statistical | Officer . 
ae ee ee ee Ee ne hes 
' post’-of Chief- inspector of Shops: to the 
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In the result we allow the ee l 
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and Labour-cum-Conciliation Officer were 
interchangeable. The necessary amend- 
ment of the Rules in conformity with this 
decision was, however, not made. The 
employee continued in his new post for 
about nine years whereupon he was re- 
verted on the ground that he was not 
qualified for the post of Labour-cum- 
Conciliation Officer under R. 4 (1) which 
required the experience for five years in 
the working of labour laws as Labour 
Inspector or Deputy Chief Inspector of 
Shops or Wage Inspector. The question 
was whether his appointment was wholly 
void and ineffective or merely irregular. 
Held that Clause (1) of Rule 4 is abso- 
lute in its terms and does not permit 
appointment of any person as Labour- 
cum-Conciliation Officer unless he pos- 
sesses the qualifications set out in that 
clause, regardless of whether the appoint- 
ment-is to be made by promotion or by . 
direct’ recruitment or by- transfer. 
Clause (2) of Rule 4 does not seek to 
qualify sub-clause (1) or to restrict its 
ambit and: operation.. What it does is 
merely to deal with specific cases of re- 
cruitment by promotion. Experience of 
the working of Labour-laws as Chief Ins- 
pector of Shops which is a post higher 
than the Deputy Chief Inspector of Shops 
was limited only to a period of about ten 
months and he, was therefore, ineligible 
tc be appointed as -Labour-cum-Concilias 
Officer under Rule 4 clause (1). 
(Para 2) 
However, the appointment as Labour- 
cum-Conciliation Officer was irregular 
and not void since he did not possess the 
requisite experience but as soon as he 
acquired the necessary experience men- 
tioned in clause (1) of Rule 4 his appoint- 
ment must be regarded as having been 
regularised. Hence the employee must: 
be deemed to have been appointed to that 
post only on the expiry of a period of 
five years calculated from the date when 
he was appointed Chief Inspector of 
Shops. (Paras 3, 4) 


BHAGWATI, J.:— The’ appellant was 
appointed as a Statistical Officer on 20th 
Feb. 1961 and he was confirmed in that 
position on 15th Oct. 1966. It appears 
that sometime thereafter on 22nd Feb. 


1967 he was ‘appointed to the post of 


Chief Inspector of Shops and he worked 
in that capacity until lst Jan.: 1968 when 
he was appointed Labour-cum-Concilia- 
tion Officer by the Government of Har- 
yana. It is clear from the record that. 
the appellant was transferred. from the | 
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post of Labour-cum-Conciliation Officer 
since the Government had taken a ceci- 
sion that the posts of Statistical Officer 
and Labour-cum-Conciliation Officer 
should be treated as inter-changeable, but 
unfortunately for the appellant, the Fun- 
jab Labour Service (Class I & IT) Rules 
1955 which were statutory rules made in 
exercise of the power conferred under the 
proviso to Art. 309 of the Constitution, 
were not amended in conformity with this 
decision, The appellant continued in the 
post of Labour-cum-Conciliation Officer 
up to 28th April, 1977 when an order was 
passed by the Government reverting him 
to the post of Statistical Officer. The 
ground on which the order of reversion 
appeared to be based was that the ap- 
pellant was not qualified to be appointed 
as a Labour-cum-Conciliation Officer 
under the Punjab Labour Service (Class 
I and IT) Rules 1955 because he did not 
possess one of the minimum qualifications 
required under Rule 4 cl. (1), namely, 
that he should have experience of at 
least five years in the working of Labcur 
laws as Labour- Inspector, Deputy Chief 
Inspector of Shops or Wage Inspector. 
The appellant challenged the order of 
reversion by filing a petition in the High 
Court. The petition was dismissed by a 
single Judge and on appeal, the Division 
Bench of the High Court took the same 
view and rejected the appeal in limine, 
The appellant thereupon brought the pre- 
sent appeal with special leave obtained 
from this Court. 


2. It is clear on a plain reading of 
sub-cl. (1) of R. 4 of the Punjab Labour. 
Service (Class I & IT) Rules 1955 that no 
person can be appointed as Labour-cum- 
Conciliation Officer unless he possesses 
the educational and other qualifications 
mentioned in that clause. The minimum 
educational and other qualifications re- 
quired by a candidate in order to be 
eligible to be appointed as Labour-cum- 
Conciliation Officer are that, in the first 
instance, he must be a graduate of a re- 
cognised university preferably in one of 
the social sciences such as Economics, 
Commerce, Sociology or Law; secondly, 
he must have five years’ experience caf 
the working of Labour laws as Labour 
Inspector, Deputy Chief Inspector of 
Shops or Wage Inspector and lastly, he 
must hold a diploma in Social Welfare ‘of 
a recognised university or institution, 
The appellant was undoubtedly a gra- 
‘duate of a recognised university in Eco- 
nomics and he:-also held diploma in Social 


Welfare of a recognised university but - 
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admittedly he did not have five years’ 


experience in the field of Labour Laws as 
Labour Inspector or Deputy Chief Inspec- 
tor of Shops or Wage Inspector. He was 
a Statistical Officer for about six years 
and thereafter for a period of about ten 
months he held the post of Chief Inspec- 
tor of Shops. His experience of the 
working of Labour laws as Chief Inspec- 
tor of Shops which is a post higher than 
the Deputy Chief Inspector of Shops was, 
therefore, limited only to a period of 
about ten months and he did not satisfy 
the requirement of five years’ experience. 
He was, in the circumstances, ineligible 
to be appointed as Labour-cum-Concilia- 
tion Officer under R. 4 cl. (1). But the 
argument was that by reason of cl. (2) 
of R. 4 the minimum educational and 
other qualifications set out in sub-cl. (1) 
were applicable only to a candidate who 
was appointed by promotion and these 
qualifications could not possibly apply in 
case of direct recruitment or transfer, 
Now it is true that Cl. (2) of R. 4 deals 
with a case of recruitment by promotion 
and it requires in so many terms that the 
candidate who is to be promoted must 
possess the minimum qualifications pre- 
scribed for the higher post to which pro- 
motion is te be made and the proviso 
permits the Government ‘to relax these 
qualifications in case of an official who is 
of outstanding merit. But we fail to see 
how this clause which deals with the 
Specific case of recruitment by promotion 
Can possibly be read as cutting into the 
requirement imposed by sub-cl. (1) that 
every person appointed to the service 


must possess educational and other quali- 


fications set out in that clause by limit- 
ing such requirement only to cases of 
recruitment by promotion. Clause (2) of 
R. 4 does not seek to qualify sub-cl. (1) 
or to restrict its ambit and operation. 
What it does is merely to deal with spe- 
Cific cases of recruitment of promotion 
and to confer power on the Government 
to relax the, requirement of qualifications 
in case of promotion, where the official to 
be promoted is of outstanding merit. 
Clause (1) of R. 4 is absolute in its terms 
and does not permit appointment of any 
person as Labour-cum-Conciliation Officer 
unless he: possesses the educational and 
other qualifications set out in that clause, 
regardless of whether the appointment 
is to be made by promotion or by direct 
recruitment or by transfer. The appel- 
lant could not, therefore, be legitimately 


appointed to the post of Labour-cum- 
Conciliation Officer unless, amongst other 
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things, he possessed five years’ experience 
in the working cf Labour laws as Labour 
Inspector, Deputy Chief Inspector for 
Shops or Wage Inspector, which he ad- 
mittedly did not. It is no doubt true that 
the Government at one time decided that 


the post of Statistical Officer and Labour- 


cum-Conciliation Officer should be made 
inter-changeable but this decision was not 
implemented by carrying out the neces- 
sary amendments in the Punjab Labour 
Service (Class I & II) Rules 1955. The 
result was that the decision of the Gov- 
ernment remained what we may call 
brutum fulmen and it could not operate 
in derogation of the requirement of the 
statutory rules made in exercise of the 
power conferred under the proviso to 
Article 309 of the Constitution. The ap- 
pointment of the appellant to the post of 
Labour-cum-Conciliation Officer was, 
therefore, clearly in breach of R. 4, Cl. (1) 
of the Rules. 


3. The question then arises as to what 
was the effect of breach of Cl. (1) of R. 4 
of the Rules. Did it have the effect of 
rendering the appointment wholly void 
so as to be completely ineffective or 
merely irregular, so that it could be re- 
gularised as and when the appellant ac- 
quired the necessary qualifications to hold 
the post of Labour-cum-Conciliation Off- 
cer, We are of the view that the appoint- 
ment of the appellant was irregular since 
he did not possess one of the three re- 
quisite qualifications but as soon as he 
acquired the necessary qualification o= 
five years’ experience of the working o= 
labour laws in any one of the three capa- 
cities mentioned in Cl. (1) of R. 4 or in 
any higher capacity, his appointmen: 
must be regarded as having been regula- 
rised. The appellant worked as Labour- 
cum-Conciliation Officer from ist Jan. 
1968 and that being a post higher than 
that of Labour Inspector or Deputy Chief 
Inspector of Shops or Wage Inspector, the 
experience gained by him in the workinz 
of Labour laws in the post of Labour- 
cum-Conciliation Officer must be regard 
ed as sufficient to constitute fulfilment cf 
the requirement of five years’ experience 
provided in Cl. (1) of R. 4. The appoint- 
ment of the appellant to the post cf 
Labour-cum-Conciliation Officer, there- 
fore, became regular from the date when 
he completed five years after taking into 
account the period of about ten montks 
during which he worked as Chief Inspec- 
tor of Shops. Once his appointment be- 
came regular on the expiry ,of this pericd 
of five years on his fulfilling the require- 


ments for appointment as Labour-cum~ 
Conciliation Officer and becoming eligible 
for that purpose, he could not thereafter 
be reverted to the post of Statistical 
Officer. The order of reversion passed 
against the appellant was, therefore, 
Clearly illegal and it must be set aside. 


4d. We accordingly allow the appeal, 
sez aside the judgment of the Division 
Bence as well as of the Single Judge of 
the High Court and quash the order of 
reversion passed against the appellant re- 
verting him from the post of Labour-cum~ 
Conciliation Officer to that of Statistical 
Officer, We further make it. clear that 
the appointment of the appellant as Lab- 
our-cum-Conciliation Officer must be 
deemed ‘to have become regular and he 
must be deemed to have been appointed 
tc that post only on the expiry of a period 
of five years calculated from the date 
when he was appointed Chief Inspector of 
Shops. ‘There will be no order as to costs 
of the appeal. . 
Appeal allowed, 
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R. 5. SARKARIA AND 
O. CHINNAPPA REDDY, JJ. 


Sabal Singh and others, Appellants v, 
The State of Rajasthan, Respondent. 

Criminal Appeal No. 324 of 1978, D/« 
28-8-1978. 

Penal Code (1860), Ss. 302 and 300 — 
Murder — Sentence — Accused exceeding 
right of defence of property — Circum- 
stance can be taken into consideration in 
extenuation of extreme penalty. 

There was a dispute in respect of cer- 
tain lands. The circumstances probabi« 
lised the existence of the following facts > 

(i) The accused were in actual, effective 
possession of the disputed land and the 
erops standing on or lying thereon. 

(ii) The deceased persons were not un- 
armed. They were drunk at the time of 
occurrence, 


(iii) The deceased party went to the field 
with a determination to remove the 
Gowara crop from the possession or con~ 
trol of the accused. 

(iv) The occurrence was not a one-sided 
affair. There was some fight, in the 
course of which, blows were exchanged 
and both sides received injuries. But the 
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injuries inflicted by the accused party on 
the deceased persons both in severity and 
number were far greater than those re- 
ceived by the accused party. 


Held in view of the facts it coulc be 
said that the accused had a right to de- 
fend their possession and property. But 
the force used by them was recklessly ex- 
cessive, and as such, they, were rightly 
not given the benefit of Exception II to 
S. 300, I. P. C. Nevertheless, the circum- 


stances showing that the accused apoel-. 


lants had a right of private defence of 
property, which they exceeded, could be 
taken into. consideration in extenuation of 
the extreme penalty. Therefore, wile 
maintaining the conviction of the accused 
appellants, the capital sentence of eack of 
them was commuted to imprisonment for 
life. (Paras €, 9) 

Anno: AIR Comm., Penal Code (2nd 
Edn.), Ss. 299-300, N. 59; S. 302, N. 27. 

SARKARIA, J.:— Special leave to ap- 
peal limited to the question of sentence 
has been granted to the three appellants 
who have been convicted for the mur- 
ders of four persons and sentenced to 
death. 

2. Sabal Singh, appellant who gave his 
age as 65-70 years is the father, and the 
_ other two appellants, Ugam Singh end 
Prem Singh are his sons. 


3. At first flush, on seeing only the 
number of. persons who lost their lives at 
the hands of the appellants, our instirc- 


tive reaction was to reject summarily at - 


the threshold, all arguments sought to be 
advanced for commutation of the death 
sentence. awarded to the.appellants. But 
after hearing fully the Counsel on both 
sides and taking into consideration all tae 
circumstances of the case, we have react- 
ed the conclusion that the death sentenze 
of each of the appellant should be com- 
muted to imprisonment for life. Some 3f 
these circumstances, among others, mey 
briefly be indicated :— 


(i) Background of the Case-—— One Smt. 
Bhanwari Bai, an issueless widow, was en 
allottee of two Murabhas of land, bearirg 
survey Nos. 32 and 33, in Chak No. 3. 
She died in 1972. Thereupon, a dispute 
arose about the cultivation and possession 
of that land. Sabal Singh, appellart 
claimed that he was the nearest heir cf 
Bhanwari Bai deceased, who was residinz 
with him at the time of her death. Sheo- 
dhan Singh, Ridmal Singh and Jatan 
Singh deceased laid a rival claim to that 
land inter alia on the ground that ther 
were in possession of that land even 
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during the lifetime of the widow, and 
were getting it cultivated on share-basis 
through P. Ws. Banta Singh and Hajura 
Singh. The deceased persons used to re- 
side in a (dhani) farm hut, situated in the 
disputed land, to supervise its cultivation, 
as the land is situated at a far off distance 
from the habitation of the village. . 

Gi) The plea of the appellants at the 
trial was one of private defence of pro- 
perty and person. The case sought to be 
made out by the defence was that the ap- 
pellants were in established possession of 
the disputed land since January 21, 1975,. 
to the exclusion of the deceased persons; 
that on March 8, 1975, the deceased per- 


‘sons along with others, came drunk and 


fully armed to the field to evict the ap- 
pellants and carry away the crop by 
force. The deceased attacked Prem Singh 
and Ugam Singh who in self-defence 
wielded their lathis and caused injuries to 
the deceased. Sabal Singh's plea was 
that he was not present at the time and 
place of occurrence and that he learnt it 
from his sons later, and then unsuccess- 
fully attempted to lodge a counter F.L R. 
on the basis of this derivative informa- 
tion, with the police.: 


4. In connection with this plea of pri- 
vate defence, the undisputed facts and 
circumstances set out below raise an in- 
ference that in all-probability, the appel- 
lants were'in actual possession of the land 
in dispute from January 21, 1975 up to the 
time of occurrence on March 8, 1975 :— 

(a) Ridmal deceased made a report 
(Ex. P-6) at Police Station Vijay Nagar 
alleging that the appellants (before us) 
along with other persons, came armed and 
threatened that the informant and his man 
should leave the Dhani and the field 
otherwise they would kill them. It is also 
mentioned in that report that the appel- 
lants then forcibly occupied the Dhani 
and drove away under pain of death 
Banta Singh and Hajura Singh, the culti- 
vators of the informant from the field. In 
consequence of this report a case under 
Ss. 447, 448, 504 read with S. 148 was re- 
gistered against the appellants and others. 

(b) There is no evidence that thereafter, 
the appellants were ever evicted from the 
Dhani and the field. Indeed, P. W. 8, 
Banta Singh candidly admitted that after 
January 21, 1975 till the occurrence the 
deceased Sheodan Singh never came to 
the Dhani i. e. the field. 

(c) On March 5, 1975, Sheodan Singh 
deceased made a petition (Ex. P-50) under 
S. 145, Cr. P. C. in the Court of Sub-Divi- 
sional Magistrate, Raisingh Nagar against 
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the appellants, alleging a dispute between 
the parties over possession of the land, 
likely to result in a breach of the peace. 


(d) The Magistrate thereafter, in those 
proceedings passed an order to attach the 
land and crop thereon. Such attachment 
was done on March 8, 1975, i. e. on the day 
preceding the occurrence; The Tahsildar 
(P. W. 17) was appointed the Receiver in 
respect of the attached property. 

(e) There is no evidence that in pursu- 
ance of the Magistrate’s order, the Re- 
ceiver evicted the appellants from the 
‘Dhani and the field or he appointed any 
of the deceased or the accused or any- 
body else as his manager, or sapurdar 
of the crop lying or’standing in the field. 


(f) It was the prosecution case, itself, 
that on March 9, 1975, when the deceased 
persons followed by Banta Singh and 
Hajura Singh, reached the disputed field 
to share the Gawar crop, the appellants 
were already there and started the as- 
sault, 

(g) The prosecution case was that Rid- 
mal Singh and Sheodan Singh deceased 
used to get the disputed land cultivated 
on share-basis through P. Ws. Banta 
Singh and Hajura Singh. The under- 
standing between the deceased and the 
cultivators was that the latter would give 
half the produce to the former. There is 
no evidence that the deceased also contri- 
buted their labour, implements or capital 
in meeting the cost of cultivation. This 
means that Banta Singh and MHajura 
Singh, were in actual cultivating posses- 
sion in the status of tenants. But in the 
Khasra Girdawari entries (P-1 and P-2) 
relating to the relevant period, Banta 
Singh or Hajura Singh are not shown in 
possession of the land in any capacity 
whatever. 


5. The above circumstances clearly 
show that forcible occupation of the Dhani 
and the land by the appellants could not 
be viewed —.as the learned Judges of the 
High Court have done — as a single or 
sporadic ‘act of trespass by the accused. 
They came with a determination to stay 
and did stay and continue in effective 
physical possession of the disputed lanc 
with crops thereon till the occurrence on 
March 8, 1975. 


6. The circumstances mentioned below 
established by inference a strong possibi- 
lity, verging on probability, about’ th> 
existence of the fact that the deceased 
persons went in a body to the field, arm- 
ed and primed with liquor, with a deter- 
mination to remove the Gowar crop by 
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force from the possession and control of 
the accused :— 

(a) The investigating officer found on 
the scene of occurrence, near the dead- 
bodies, several weapons, namely, Jei 
(Art. 6), a Sela blade (Art. 6), a lathi, one 
kukeri and one sword. | 

(b) No evidence has been brought on 
the record to show that these weapons 
belonged to the accused or had been used 
by them in assaulting the deceased per- 
sons. On the contrary, at the trial, the 
eye-witnesses Banta Singh, Hajura Singh 
and Amar Singh categorically stated that 
the accused had belaboured the deceased 
persons with lathis only. It was nobody’s 


~ case that the accused used more than one 


weapon in assaulting the deceased. Con- 
sistently with the same story, the in- 
vestigating police officer had recovered 
one lathi from each of the three accused. 
Tke lathis said to have been recovered 
from ‘Prem Singh and Ugam Singh were 
found stained with blood but not the one 
recovered from Sabal Singh. 

(c) The appellants had also received in- 
juries. The medical witness who tad 
examined the accused-appellants on 16-3- 
1975, found three injuries on Ugam Singh 
ard seven on Prem Singh. The injuries 
were simple and were caused with a blunt 
object. In the opinion of the’ medical. 
witness, those injuries were 6 to 8 days 
old at the time of their examination. This 
means, they could have been received by 
the accused in the course of the occur- 
rence on the 9th March, 1975. 


The High Court has discounted this 
conclusion mainly on the ground that the 
accused did not, get their injuries exa- 
mined soon after the occurrence. With 
respect, we are unable to agree with this 
reasoning. It was manifest that these two 
accused were reluctant to get their in- 
Juries examined because of the fear that 
it was an incriminating circumstance in- ' 
dicating their participation in the crime, 
Even after their arrest, the accused were | 
examined by the- Doctor at the instance 
of the police. 


The learned Judges of the High Court 
have held — contrary to the story nar- 
rated at the trial by the eye-witnesses— 
that the Sela and Jei found at the spot- 
had been used by the appellants in in- 
flicting injuries on the deceased, and in 
the process, they seem to have used the 
F. I. R. as if it were a substantive piece 
of evidence, The High Court was clearly 
in error in making out or reconstructing a 
new case, which was not set up by the 
prosecution at the trial. . 
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(d) On post-mortem examination, alcc< 
hol was found in the stomachs of the de- 
ceased persons: (Ridmal Singh, Sheoda- 
Singh and Jatan Singh). This shows th= 
deceased persons had come to the spect 
after having primed themselves witz 
liquor. 


(e) Since it was the postive case of th= 
prosecution at the trial, that the accusez 
had belaboured the deceased, only witz 
lathis, and not with any of the blunt and 
sharp weapons found at‘the scene of oc- 
currence, the only reasonable inferenc= 
is that these weapons viz., Jei, Sela blade, 
lathi, sword, kukari were used by per- 
sons other than the appellants. So far 
as the blunt weapons (Jei and lathi) which 
were found at the spot are concerned, th2 
greater possibility is that they were used 
by the deceased persons in inflicting in- 
juries on Prem Singh and Ugam Singk, 
appellants, because all the injuries on the 
latter were caused with blunt weapons 
As regards the sharp weapon (sword), iz 
might have been used in causing the in- 
cised injuries to the deceased by some 
person other than these three appellants, 
who, according to the prosecution, had 
used lathis only in’ the assault. This 
means the possibility of the participation 
of one more person armed with a sharp- 
edged weapon, in addition to the three 
appellants, in the assault upon the de=- 
ceased, cannot altogether be ruled out. 


7. In sum, the circumstances, cata- 
logued above, probabilise the existence of 
these facts :— 


(i) The accused were in actual, effective 
possession of the’ disputed land and the 
crops standing on or lying therein. 


(ii) The deceased persons were not un- 
armed. They were drunk at the time oi 
occurrence, 

(iii) The deceased party went to the 
field with a determination to remove the 
Gowara crop from the possession or con- 
trol of the accused. 


(iv) The occurrence was not a one-sidec 
affair. There was some fight, in the course 
of which, blows were exchanged and both 
sides received injuries. But the injuries 
inflicted by the accused party on the de- 
ceased persons both in severity and num- 
ber were far greater than those received 
by the accused party. 


8. In view of these facts, it can be said 
that the accused had a right to defend 
their possession and property. But the 
force used by them was recklessly exces- 
sive, and as such, they were rightly not 
given the benefit of Exception II to S. 300,~ 
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I. P. C. Nevertheless, the circumstances 
showing that the appellants had a right of 
private defence of property, which they 
exceeded, could be taken into considera- 
tion in extenuation of the extreme 
penalty, 


S. Ramachandran 


9. Accordingly, we allow this appeal 
and while maintaining the convictions of 
the appellants, commute the capital 
sentence of each of them to imprisonment 
for life, 

Sentences reduced, 
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V. R. KRISHNA IYER AND 
A. C. GUPTA, JJ. 


M/s. R. P. David & Co., Appellants v, 
S. Ramachandran and another ete., Res- 
pondents. 


Civil Appeals Nos. 1735-1736 _of 1968, 
D/- 14-1-1977. 


Constitution of India, Art. 136 — Com- 
promise in appeal before Supreme Court 
— On agreement by Counsel on both 
sides State Transport Appellate Tribunal 
directed te dispose of appeal in the light 
of existing rule 155-A of Madras Motor 
Vehicles Rules and not in the light of 
Government Orders extant at the date of 
filing of appeal. ((i) Madras Motor Vehi- 
cles Rules, R. 155-A; (ii) Motor Vehicles 
Act (1939), S. 64). (Para 1) 


Anno: AIR Comm. Const. of India (2nd 
Edn.), Art. 136, N. 21; AIR Comm. Motor 
Vehicles Act (1939) (lst Edn.), S. 64, 
N. 14. 


JUDGMENT :— The subject matter of 
both the appeals raises the same question 
of law and has been decided by a com- 
mon judgment. It is agreed by counsel 
on both sides that the appeals will be 
disposed of by the State Transport Ap- 
pellate Tribunal, not in the light of the 
Government Orders which were extant at 
the time when the appeals were filed but 
in the light of R. 155-A of the Madras 
Motor Vehicles Rules as on to-day. The 
State Transport Appellate Tribunal is 
free to remit the matter to R.T.A. if cir- 
cumstances justify such a course. If at 
this date the stage carriages of both the 
parties are plying on the route in gues- 
tion, the status quo will continue till the 
final orders of the State Transport Ap- 
pellate Tribunal. With this direction, the 
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appeals are disposed of, The parties will 
bear their own costs, 
Order accordingly, 
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(From :— Punjab & Haryana) 
V. R. KRISHNA IYER AND ' 
JASWANT SINGH, JJ. 


Narotam Singh, Appellant v. State af 
Punjab and another, Respondents. 

Criminal Appeal No. 14 of 1978, D/- 
‘11-1-1978. 

: (A) Penal Code (45 of 1860), S. 494 — 
Criminal P. C. (1974), S. 320 — Offence 
of bigamy — Sentence — Accused-appel- 
lant a businessman — Compounding cf 
offence in appeal before Supreme Court 
— Appellant directed to pay Rs. 40,000;- 
to complainant-wife as compensation. 


The accused appellant was convicteil 
under S. 494 and sentenced to two years’ 
imprisonment and fine of Rs. 500/-. The 
prosecution was launched on the basis cf 
a complaint by the wife. The appellart 
was a businessman and the trouble had 
its origin in dispute about non-paymert 
of dowry and consequent ill-treatment cf 
the wife. 


Held, that in the circumstances of the 
case the parties should be permitted to 
compound the offence with a direction 
that the appellant must pay Rs. 40,000,- 
to the wife as compensation, (Para 5) 


The compensation by the appellant fcr 


his sexual abberation and breaking up of 
the matrimonial home will instil a cor- 
rectional responsibility on the man. At 
the same time, his acquittal, following 
upon the composition, will hopefully 
save his business, and avert the hurtful 
jail term. The consent to divorce by the 
complainant will put asunder in law tke 
marital tie which in fact has long £o 
sundered. Thus the parties will be free 
to live in separate amity and form fresh 
alliance — lasting, not fleeting. 

. (Para 5) 
(Note— Strict enforcement of anti-dowry 
law suggested—Ed.). 

Anno: AIR Comm., Penal Code (2rd 
Edn.), S. 494, N. 18; ATR Comm., Cr. P.C. 
(7th Edn.), S. 320, Notes 14, 15. . 

(B) Evidence Act (1872), S. 3 — Cri- 
minal trial — Discrepancies in evidence — 
Maintainability of conviction. 
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Narotam Singh v. State of Punjab (K. Iyer J.) 


A. L. R. 


Discrepancies do not necessarily de- 
molish testimony: delay does not neces- 
sarily spell unveracity and tortured 
technicalities do not necessarily upset . 
conviction when the Court has had a per- 
spicacious, sensitive and correctly orient- 
ed view of the evidence and probabilities 
to reach the conclusion it did. Proof of 
guilt is sustained despite little infirmities, 
tossing peccadilloes and peripheral pro- 
Þative shortfalls. The ‘sacred cows’ of 
shadowy doubts and marginal mistakes, 
processual or other, cannot deter the 
Court from punishing crime where it 
hass been sensibly and substantially 
brought home, (Para 3). 


Anno: AIR Manual (3rd Edn.), Evi- 
dence Act S. 3, N. 37. 


KRISHNA IYER, J.:— The law of 
crimes perverts itself on occasions into 
the crime of law if narrow legalism over- 
whelms social justice. This criticism ap- 
plies to the field of penclogy as well, and 
so the finer, more perceptive and socio- 
logically relevant approach to punish- 
ment, when crime has been proved, is to 
take a holistic, realistic and humanistic 
size-up action as to promote rehabilitation 
without offending :community conscience. 
Taking this stance, we responded to 
counsel’s submission in the above appeal 
which relates to a conviction of the ap- 
pellant for bigamy,.and the result has 
been the composition of the offence and 
prayer for permission of the Court in that 
behalf which we accord. 


2. We may give a thumbnail sketch of 
the facts to appreciate why we have re- 
sorted to the course we have adopted and 
brought about a happy resolution of an 
embittered marital discord which other- 
wise may explode into more dangerous 
sequelae, The complainant, Amrit Kaur, 
was married to the accused, and although 
their married life could have been. sweet, 
a dowry issue soured the relationship 
with the usual mother-in-law-daughter- 
in-law breezes and blasts. To make a 
long story of torment short, the wife was 
sent back to her brother and restoration 
of the conjugal home did never occur. 
Meanwhile, the first accused picked up 
intimacy with another woman, Daman- 
jeet Kaur (accused No. 3) which ripened 
into a sort of wedlock. Thereupon, the 
complainant charged the accused, namely, 
the husband, the mother-in-law, the se- 
cond wife, and others with offences under 
S. 494 read with S. 109, I. P. C. The de- 
fence that there was no second marriage, 
and therefore no bigamy, was dis- 
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believed and the trial court held the se- 
cond marriage proved. The husband, fhe 
appellant, was found guilty and sentenced 
to undergo rigorous imprisonment or 
two years and to pay a fine of Rs. 50C/-, 
while the other accused were acquitted. 
The High Court summarily dismissed the 
appeal and we are satisfied that the cœ- 
viction was correctly rendered. 


3. Discrepancies do not necessarily Ce- 
molish testimony; delay does not neces- 
sarily spell unveracity and tortured 
technicalities do not necessarily upset 
conviction when the Court has had a per- 
spicacious, sensitive and correctly oriert- 
ed view of the evidence and probabilities 
to reach the conclusion it did. .Proof af 
guilt is sustained despite little infirmities, 
tossing peccadilloes and peripheral pro- 
bative shortfalls. The ‘sacred cows’ of 
shadowy doubts and marginal mistakes, 
processual or other, cannot deter tone 
Court from punishing crime where it has 
been sensibly and substantially brougat 
home. By these- guidelines, the convic- 
tion of the appellant must stand, although 
we do not detain ourselves to discuss the 
details of the evidence. 


4. Even so, wnat should be the sen- 
tence in the present case ?- The appellant 
is a businessman and one consequence of 


his two years imprisonment is that he 


wrecks his business which, whatever else 
happens, will land his family, includirg 
one or both the wives, in financial mis- 
‘fortune. Secondly punitive incarceraticn 
may not restore the harmony between tke 
complainant and the appellant; if at all it 
may estrange them into worse hostility 
and never restore them back to consor- 
tium. Thirdly, the reality of the situa- 
tion is that the man has ‘married’ a se- 
cond woman. The complainant derives 
poor comfort if left in the cold after = 
draconian sentence inflicted upon her 
husband. True, the penal law registers 
.the public denunciation of the community 
on criminal misconduct and the wife, cer- 
tainly, will derive some satisfaction if the 
husband who betrays the conjugal fide- 
lity and ill-treats one for whom he is 
obliged to be kindly is punished. She hes 
to live, which means financial resources. 
She has to have a future which certainly 
cannot rest with a betrayer, Taking the 
totality of these circumstances into cor- 
sideration, we felt that the best coursa 
would be to have the offence compound- 
ed for which the parties were readily 
willing, appreciating the pragmatism af 
life. . 
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3. We incorporate the settlement as 
part of this judgment as an annexure. 
The solution reached by the compromise 
seems reasonable. The masculine offen- 
der pays Rs. 40,000/- to the victim ‘wife’. 
This sum will clearly take care of her 
future and be a sufficient repatriation. We 
also award costs in a sum of Rs. 5,000/-. 
The compensation for his sexual aberra- 
tion and breaking up of the matrimonial 
home will instil a correctional responsibi- 
lity on the man. At the same time, his 
acquittal, following upon the composi- 
tion, will hopefully save his business, and 
avert the hurtful jail term, The consent 
to divorce by the complainant will put 


‘asunder in law the marital tie which in- 


fact has long ago sundered. Thus, the 
parties will be free to live in separate)- 
amity and form fresh alliances—lasting, 
not fleeting. This conspectus of conse- 
quences has persuaded us to grant leave 
to compound and do justice to the actors 
in the tragedy and to society gene- 


rally. The triumph won after necessary 


travail, as in this case, has our approval 
and also on the sad lady and the mis- 
guided man. Will this. order open a better 
chapter for. both? The book of life often 


has hopeful parts in the later sober pages. 


6. It is distressing that dowry or bride 
price should mar: married felicity with 
feudal cruelty in India, largely because 
the anti-dowry law sleeps on the statute 
book and social consciousness is not mobi- 
lised to.ban effectually its vicious survival. 
Law, hanging limp, is a slur on the execu- 
tive charged with its enforcement and the 
traumatic consequences are illustrated by 
this very case. Will the Administration 
awake to the urgency of a campaign-so 
that the people may become participants 
in the observance of social welfare legis- 
lation, 


7. For final orders post the appeal 
three months later by which time com- 
pliance with the monetary condition 
could have been made. 


Order accordingly. 
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AIR 1978 SUPREME COURT 1544 
(From: Allahabad)* 


JASWANT SINGH AND 
P. 5. KAILASAM, JJ. 


Davendra Prasad Tiwari, Appellant v, 
State of Uttar Pradesh, Respondent. 


Criminal Appeal No. 303 of 1977, D/- 
29-8-1978. l 

(A) Penal Code (45 of 1860), Ss. 299-30) 
— Murder — Conviction based on circum- 
stantial evidence — Circumstantial] evi- 
dence relied upon by prosecution must b8 
complete and incapable of explanation af 
any other hypothesis than that of guilt af 
accused. (Para 1€) 


Anno: AIR Comm., Penal Code (2nd 
_Edn.), Ss. 299-200, N. 88. 


(B) Criminal P. C. (2 of 1974), S. 164 — 
Confessional statement: — Must be shown 
to be voluntary — Mode of recording: 
(Evidence Act (1872), S. 24). 


Before a confessional statement made 
under S. 164, Cr. P. C. can be acted upon, 
it must be shown to be voluntary and 
free from police influence, Held that the 
confessional statement made by the ap- 
-pellant in the instant case could not ke 
taken into account, as it suffered from 
serious infirmities in that (1) there wes 
no contemporaneous record to show that 
the appellant was actually kept in jail as 
ordered by Judicial Magistrate; (2) tke 
Judicial Magistrate who -recorded tke 
confessional statement of the appellant 
did not question him as to why he was 
making the confession and (3) there was 
also nothing in the statement of the saic 
Magistrate to show that he told the ap- 
pellant that he would not be remanded 7a 
the police lock up even if he did not con- 
fess his guilt, (Para 1D! 


Anno: AIR Comm., Criminal P. Z 


(2 of 1974), (Tth Edn.), S. 164, Notes 11, 14; . 


AIR Manual (3rd Edn.), 
(1872), S. 24, N. 12. 


Mr. Vishnu Bahadur Saharya Advocat 
(Amicus Curiae), for Appellant; Mr. O. F. 
Rana Advocate, for Respondent. 

JASWANT SINGH, J.:— This appeel 
by special leave is directed against tha 
Judgment and Order dated April 15, 1976 
of the. Allahabad High Court (in Criminel 
Appeal No. 2489 of 1975 and Reference 
Cee a E ae ee 


*(Criminal Appeal No. 2489 of 1975 and 
Reference No. 64 of 1975, D/- 16-4- 
1976). ie 
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Davendra Pd. v, State of U. P. (J. Singh J.) 


A.LR. 


No. 64 of 1975) confirming the conviction 
of the appellant under S. 302, I. P. C. and 
the sentence of death imposed on him 
thereunder for intentionally causing the 
death of his own son named Gorakh Pra- 
sad aged about 30 years, on the night be- 
tween September 1 and September 2, 
1974, in the field of Phool Chand Lonia 
on the outskirts of village Patra Tola 
Fakirahna within the jurisdiction `of 
Police Station Pipraich, District Gorakh~ 
pur. , 

2. The story as put forth by prosecu~ 
tion was as follows: 


The appellant who belongs to village 


‘Patra, District Gorakhpur was employed 


at the relevant time as Daftary in the 
D. A. V. College, Gorakhpur. About a 
year and a half, before the occurrence, 
the deceased who was a Peon in the same 
institution gave up service at the instance 
of the appellant and set up a tea-stall in 
a portion of the shop of P. W. Bharat Lal 
in front of the College. He was assisted 
in the management of the Shop by his 
younger brother P. W. Dinesh. Smt. 
Kapoora whom the deceased married 
about two years before the date of the 
occurrence resided in a separate portion 
of the house belonging to the appellant 
in village Patra which is about 14 miles 
from Gorakhpur. The deceased used to 
accompany the appellant every evening 
to his village and to return to Gorakhpur 
next morning. Some two months before 
the occurrence the appellant who was a 
widower started casting evil-eyes .on 
Kapoora and making indecent overtures 
to her. He would often talk in disparag- 
ing terms to Kapoora about the deceased 
and tell her that she would have a com- 
fortable and happy life if she agreed to 
live with him. Once when Kapoora was 
alone in the house, the appellant went 
near her cot at about 9 or 10 p.m. and 
caught hold of her hands with a view to 
commit criminal assault on her but she 
hurled abuses at him and succeeded in ex- 
tricating herself by pushing him aside. 
About 4 or 5 hours later on the same 
night, the appellant made another attempt 
to have sexual intercourse with Kapoora 
but the latter foiled the same by putting 
up stout resistance, whereupon the appel- 
lant inflicted an injury on her nose with 
a knife. Kapoora complained about the 
misbehaviour of the appellant to her 


brother-in-law Dinesh as also to her hus- 


band when the latter came to the village 
whereupon the deceased strongly pro- 
tested to his father but to`no avail. With 


' a view to implement his evil designs on 
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Kapoora, the appellant often suggested to 
the deceased not to return to the vilage 
every evening as that would be detrimen- 
tal to his business. The appellant also 
_ occasionally reprimanded and beat the 
deceased for not heeding his advice in 
the matter of his visits to the vil-age. 
During the absence of the deceased from 
his village the appellant persisted in his 
attempts to have illicit intercourse with 
Kapoora. On one night the appellant be- 
came so desperate that he told Kapoora 
that he would have illicit -intercourse 
with her at any cost. Feeling insecure, 
Kapoora slipped away and took refuge in 
the house of a neighbour and came back 
therefrom after a day and a half when 
her husband returned to the village from 
Gorakhpur. This time the deceased did 
not take things lying down and disclosed 
the nefarious designs of his father on 
Kapoora to his relatives and acquzint- 
ances whereupon the appellant felt 
humiliated and annoyed. On August 29, 
‘1974, the appellant pressurised Kapoora 
and the deceased to write letters Exhi- 
bits Ka-2 and 3 expressing regret and ad- 
mitting therein that the complaints made 
by Kapoora to the deceased about the 
misbehaviour of the appellant were false. 
On the evening of September 1, 1974, the 
appellant left Gorakhpur for his vilage 
Patra along with the deceased who was at 
that time wearing Pyjama Ext. 2, striped 
underwear Ext. 4, red langot Ext. 3 and 
shoe Ext. 1. On the way to the village 
the appellant murdered the deceased in 
the field belonging to Phool Chand Lonia 
with Banki Ext. 6 (which he had pur- 
chased a day or two earlier from P. W. 
Vishwanath) and concealed his body in a 
pit close to a nearby nallah. After thus 
disposing of the deceased and concealing 
his body the appellant arrived at his 
house at 2.30 a.m. when noticing the ap- 
pellant completely drenched Kapocra 
.asked him the reason for the same. ‘The 
appellant replied saying that he iad 
fallen in a pit near the railway line, In 
reply to another query made by Kapocra 
‘about the deceased, the appellant told her 
that he had not accompanied him because 
he was having stomach ache. The appel- 
lant chided Kapoora a little later for 
being morose and glum without her hus- 
band. Next morning the appellant ‘eft 
for Gorakhpur as usual and came back 
alone the same evening. On Kapoora’s 
asking him as to why the deceased had 


not come, the appellant tauntingly told 
her as to how he would earn his liveli- 
hood if he would come back daily to the 


Davendra Pd. v. State of U. P, (J. Singh J.) 


[Pr; 2} S.C. 1545 


village. Earlier in the day when P. Ws. 
Dinesh and Bharat Lal inquired from him 
at the tea stall at Gorakhpur about 
Gorakh, the appellant told Dinesh that 
Gorakh had stayed behind as he was 
having an abdominal pain. On 4th and 
Sth of September, 1974 also, the appel- 
lant went to Gorakhpur in the morning 
and returned alone therefrom in the 
evening. While working in his field on 
the morning of Sept. 3, 1974, P. W. Shyam 
Lal was informed by one Mohammad that 
a dead body was lying in a pit near the 
field of Phool Chand. On receipt of this 
information, Shyam Lal went to the place 
indicated by the informant and saw a 
mutilated, disfigured, swollen, and un- 
identifiable dead body having a number 
of injuries on the left forearm, neck and 
other parts of the body lying partly in- 
Side and partly outside a pit near the 
paddy field of Phool Chand. Thereupon 
he went and informed the ‘Pradhan’ of 
the village Patra named Nihal Singh. As 
Nihal Singh was in a hurry to go to 
Gorakhpur to purchase some medicines 
and to attend the court of the S.D.M. in 
connection with some case he wrote out 
the report (Exh, Ka-1) and despatched 
the same to the Police Station, Pipraich, 
through his son Surendra Pal. On coming 
to know that a dead body had been found 
from a pit near the nallah, Kapoora be- 
came intuitively apprehensive about the 
Safety of her husband and requested 
P. W. Satya Narayan to go to Gorakhpur 
and enquire about the welfare of her 
husband. Satya Narayan accordingly 
went to the tea stall of the deceased at 
Gorakhpur and made enquiries about the 
latter from P. W. Dinesh who told him 
that the deceased had gone to his village 
four days ago and had not returned since 
then. On being told by Satya Narayan 
that deceased had not returned to his 
house for the last four or five days, 
Dinesh went and fetched the appellant 
from the college. On being apprised by 
Satya Narayan about the purpose of his 
visit, the appellant told the former to go 
back to the village and tell Kapoora not 
to worry about her husband. Satya 
Narayan accordingly went back to the 
village and conveyed the appellants 
message to Kapoora. On receipt of the 
aforesaid report sent by P. W. Nihal 
Singh, S.I. Anand Prakash Tiwari, Officer- 
in-charge of the Police Station, Pipraich 
left for village Patra after making an 


entry in the general diary. On réaching 


the pit which lay towards the east of 
Tola near the railway line, the S. I. saw a 
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mutilated and disfigured dead body wear- 
ing Pyjama (Exh. 2), Langot (Exh. 3) and 
undewear (Exh. 4) lying therein. There- 
upon the S.I. got some villagers from the 
adjoining village but none was able to 
identify the dead body. After preparing 
the inquest report and some other papers, 
the S.I. sealed the dead body in a gunny 
bag and sent the same for post-mortem 
examination through constable Sarbjeet 
Misra and Chowkidar Ram Surat. On 
Sept. 4, 1974, P. W. Dr. Anand Khanna 
performed the autopsy on the dead body 
which had greenish discolouration on the 
stomach and genitals and lower jaw, neck 
‘and abdomen whereof had been eaten 
away by maggots and found the under- 
mentioned ante-mortem injuries on its 
person :— , 

"I. Incised wound 6” X 4” Trachea, 
oesophagus and external and internal 
carolid vessels deep on both sides of neck 
and front. All above  scrochin cut 
through and through cleanly. The wound 
was on left side. 

2. Incised wound 1” Xi} on outer 
‘part of middle of left pina, skin and 
cartilage both cut through and through. 

3. Abrasion wound area of 8” X 8” in 
front abdomen. 


4. Abrasion wound area of 4” X 4” 
in front and middle of chest. 

5. Incised waund 44” X 2” X wiuselé 
deep front of outer side i left forearm 
3-3/4" X (3-3/4”) above wrist joint. 


6. External Organs of Generation.” 

3. The doctor made the following 
additional remarks on ,the post-mortem 
report :— 

"Sealed bundle one underwear, one silk 
pyjama piece and one langot sealed and 
handed over to accompanying constable.” 


4. In the opinion of the doctor, the 
death of the dead body brought to him 
was due to shock and haemorrhage result- 
ing from the above noted injuries. The 
doctor was further of the opinion that 
the injury on the neck of the dead body 
was sufficient in the ordinary course of 
nature to cause the death and that inju- 
ries Nos. 1, 2 and 5 could be caused by 
Banki (Exh. 6). 

5. After despatching the dead body, 
S.I. Anand Prakash Tiwari made a. spot 
inspection and found some marks of blood 
and crushed paddy plants in the field of 
Phool Chand which he seized, The S.I. 
left for Pipraich the next day as the De- 
puty Inspector General of Police had to 
inspect his. Police Station. 
from one Sukhbai Singh on the morning 


Davendra Pd. v. State of U. P., WJ. Singh J.) 


On learning. 
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of Sept. 5, 1975 that Gorakh was missing 
since 4/5 days, S. I. Anand Prakash re- 
paired to village Fakirahana and interro- 
gated the appellant. As the appellant did 
not give satisfactory and straight replies 
to his queries, the S. I. got suspicious and 
proceeded to examine Kapoora. The dis- 
closure made by Kapoora having confirm- 
ed his suspicion that the dead body was 
of Gorakh, the S. I, interrogated the ap- 
pellant and arrested him. On the same 
day at the instance of the appellant, the ' 
S, L recovered Banki (Exh. 6) and letters 
Exh. Ka-A and Ka-3 from a box lying 
in the room belonging to the former. 
The key of the room was supplied by the 
appellant. 


6. On.Sept. 6, 19174 the S. I. produced 
the appellant before R. P. Singh, Judicial 
Magistrate Ist Class for having his con- 
fessional statement recorded under S. 164 
of the Code of Criminal Procedure. The 
Judicial Magistrate sent the appel- 
lant to jail for a day and recorded his 
confessional statement (Exh. Ka-8A) on 
Sept. 7, 1974. On the same day, the S. I. 
recovered shoe (Exh, 1) from the pit from 
which the dead body had been recovered 
four days earlier. 


7. The Pyjama (Exh. 2), Langot (Exh. 
3) and Underwear (Exh. 4) and the shoe 
(Exh, 1) were identified by P. Ws. Dinesh, 
Kapoora and Bharat Lal as belonging to 
the deceased. 


8 On completion of the investiga- 
tion, the appellant was proceeded against 
in the Court of the Judicial Magistrate, 
Ist Class, Gorakhpur who committed him 
to the Court of Session to stand his trial 
under S. 302 of the Indian Penal Code. 
The Sessions Judge, Gorakhpur convicted 
the accused under S, 302 I. P. C. and sen- 
terced him to death subject to confirma- 
tion by the High Court. The High Court 
has, as already stated, confirmed the con- 
viction and sentence of the appellant. 


§. At the hearing of the appeal, Mr. 
Vishnu Bahadur has strenuously urged 
that the appellant is entitled to acquittal 
as the evidence on the record is not at 
all sufficient to bring home the guilt to 
him. 

10. It is true that there is no direct 
evidence regarding commission of the 
aforesaid offence by the appellant and 
the prosecution case rests entirely on cir- 
cumstantial evidence. It is also true that 
before a confessional statement madel, 
under S. 164 of the Code of Criminal 
Procedure can be acted upon, it must be 
shown to be voluntary and free from 
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police influence and that the confessional 
statement made by the appellant in the 
instant case cannot be taken into account, 
as it suffers from- serious infirmities in 
that (1) there is- no contemporaneous re- 
cord to show that the appellant was actu- 
ally kept in jail as ordered on Sept. 6, 
1974 by Shri R. P. Singh, Judicial Magis- 


trate, Gorakhpur, (2) Shri R. P. Singh» 


who recorded the so called confessional 
statement of the appellant did not ques- 
tion him as to why he was making the 
confession and (3) there is also nothing 
in the statement of the said Magistrate 
to show that he told the appellant that 
he would not be remanded to the police 
lock up even if he did not confess his 
guilt. It cannot also be gainsaid that the 
circumstantial evidence relied upon by 
the prosecution must be complete and in- 


capable of explanation of any other hypo-. 


thesis than that of the guilt of the ac- 
cused, 


11. In the present case, however, the 
following pieces of un-impeachable evid- 
ence make a complete chain inevitably 
leading to the conclusion that it was the 
appellant and the appellant alone who 
was the perpetrator of the ghastly 
crime :— 

Last seen together, 


12. It is established from the testi- 
mony of the appellant’s own son, Dinesh 
as well as from the testimony of P. W. 
Bharat Lal that the deceased and the ap- 


pellant left Gorakhpur together for their- 


village at about 6.30 p.m. on Sept. 1, 
1974. 


Arrival of the appellant at his house 
at the dead of night unaccompanied by 
the deceased, 


13, It stands proved from the testi- 
mony of Kapoora that at the dead of the 
night intervening September 1 and 2, 
1974, the appellant alone came to his 
house and on enquiry by her as to why 
his Dhoti was completely wet, the appel- 
lant told her that he had fallen in a pit. 
In reply to another query by Kapoora, 
the appellant told her that Gorakh had 
not come as he was having stomach pain. 


Garments worn by the deceased at the 
time of his departure from Gorakhpur 
for his village on the evening of Sep- 
tember 1, 1974. 


, 14. From ‘the testimony of P. Ws. 
Dinesh and Bharat Lal, it is established 
that at the time -of his departure from 
Gorakhpur for his village, the deceased 
was wearing Pyjama (Exh. 2), Langot 
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(Exh. 3) and Underwear (Exh. 4) in addi- 
tion to other clothes. 
Clothes seen worn by the dedd body at 
the time of its recovery from the pit- 
on September 3, 1974. 


15. From the evidence of S. I. Anand 
Prakash, and P. W. Shyam Lal, it is 
established that Pyjama (Exh. 2), Langot 
(Exh, 3) and Underwear (Exh. 4) were in 
the wearing of the dead body at the time 
it was taken out from the pit at 10.00 a.m. 
on Sept. 3, 1974. l 

Identity of the clothes found on the 

dead body. 


16. The evidence of P. Ws. Dinesh and 
Bharat: Lal go to prove that the aforesaid 
garments viz. \Pyjama (Exh. 2), Langot 
(Exh. 3) and Underwear (Exh, 4) which 
were found on the dead body at the time 
of its recovery on Sept. 3, 1974 belonged 
to the deceased and were worn by him 
at the time of his departure for his village 
on the evening of Sept. 1, 1974 along with 
his father, 


Contradictory statements made by the 
appellant regarding the whereabouts of 
the deceased. 


17. The prosecution evidence clearly 
shows that the appellant has been making 
contradictory statements about the de- 
ceased during the period intervening the 
time of his arrival at his house on the 
night intervening Sept. 1 and 2, 1974 and 
his arrest by the Police .in connection 
with the offence for which he has been 


‘convicted. Whereas on his arrival at the 


aforesoid unearthly hour at his house on 
the night intervening Sept. 1 and 2, 1974 - 
he told Kapoora in reply to her query 
that the deceased had not come from 
Gorakhpur as he was having stomach 
pain, in answer to a query made by 
Dinesh and Bharat Lal on the morning 
of Sept. 2, 1974 at Gorakhpur, he told 
them that the deceased had remained be- 
hind in his village as he was having 
abdominal pain. The assurance sought to 
be conveyed by the appellant to Kapoora 
through Satyanarayan when the latter 
went to Gorakhpur at the behest of 
Kapoora to enquire about the where- 
abouts of the deceased is also not with- 
out significance. 


Purchase of Banki 
appellant. 


18. The purchase of Banki (Exh. 6) 
by the. appellant before the occurrence is 
proved from the evidence of P. W. 
Vishwanath. 

The recovery of Banki (Exh. 6) at the 

instance of the accused. 


(Exh. 6) by the 
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19. It stands proved from the evid- 
ence of S, I.. Anand Prakash and P. W, 
Shyam Lal that Banki (Exh. 6) was re- 
covered on Sept. 5, 1974 from a box lying 
. in the room admittedly belonging to and 
in exclusive possession of the appellant, 
the key of which was supplied by him. 

Medical evidence 

20. Dr. Anand Khanna who performed 
the post-mortem examination of the dead 
body which was discovered_on Sept. 3, 
1974 has opined tnat its death was due 


` to shock and haemorrhage resulting from 


the aforementioned incised injuries which 
were caused by Banki (Exh. 6). 

Motive of commission of offence 

21. From the statement of Kapoora 
which is corroborated by documents 
(Exhs. Ka-2 and Ka~3) it is proved that 
for quite some time before the occur- 
rence, the appellant who was a widower 
had been making amorous overtures. to 
Kapoora and attempted several times to 
seduce her and to have sexual intercourse 
with her during the absence of the de- 
ceased from his house. 

22. The above-mentioned pieces of 
circumstantial evidence leave no room 
for doubt in our mind that the appellant 
intentionally caused the death of the de- 
ceased in a brutal manner so that he 
should be free to make Kapoora yield to 
his sinister designs. Accordingly we see 
no ground to interfere with the conclu- 
sions arrived at by the courts below re- 
garding the guilt of the appellant. Keep- 
ing in view the manner in which and the 
motive with which the ghastly crime. was 
committed, we are of opinion that the 
death penalty awarded to the appellant is 
well deserved. 

23. In the result, the appeal fails and 
is hereby dismissed. 
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. too lenient. 


Appeal dismissed, 


A. I. R. 


(A) Constitution of India Art. 136 — 
Concurrent findings of fact regarding 
guilt of accused — Special leave to appeal 
— Can be granted only in exceptional 
tircumstances — Court refused leave even 
after assuming that there were some im- 
probabilities in the prosecution case or 
errors in concurrent holdings. Order in 
S. L. P. (Cri) No. 1319 ete. of 1978, D/- 
31-7-1978 (SC), Rel. on. {Para 5) 


Anno: AIR Comm. Const. of India (2nd 
Edn.), Art. 136, N. 10 (A). 

(B) Penal Code (45 of 1860); Ss.~ 417, 
467, 468 and 471 — Offence of attempting 
to issue counterfeit University degrees — 
Offender a Reader bolding M.Sc. and 
Ph. D. degrees — Conviction and sen- 
tence. 

Where an accused, a Reader holding 
M.Sc. and Ph. D. degrees was convicted 
for offences of attempting to issue coun- 
terfeit University Degrees, it was held 
that the award of sentence by the Ses- 
sions Court, till rising of the.Court was 
Award of sentence by the 
High Court for 3 years was just and 
reasonable. .(Paras 20, 21) 


Social defence is the criminological 
foundation of punishment, The court’ 
should not confuse between correctional 
approach to prison treatment and nominal 
punishment. verging on decriminalisation 
of serious social offences, The first is 
basic, the second pathetic. That Court 
which ignores the grave injury to society 
implicit in economie crimes by the upper- 
berth ‘mafia’ ill serves social justice. Soft 
sentencing justice is gross injustice where 
many innocents are the potential victims. 
It is altogether a different thing to insist 
On therapeutic treatment hospital setting 
and correctional goals inside the prison 
(even punctuated by parole, opportuni- 
ties for welfare work, meditational nor- 
malisation and healthy self-expression), 
so that the convict may be humanised and, 
on release, rehabilitated as a safe citizen. 


Ccddling is: not correctional, any more 


than torture is deterrent. While iatro- 
genic prison terms are bad because they 
dehumanize, it is functional failure and. 
judicial pathology to hold out a benignly 
self-defeating non-sentence to deviants 
who endanger the moral and morale, the 
health and wealth of society. AIR 1977 
SC 1926 Foll. (Para 7) 

Anno: AIR Comm. Penal Code (2nd 
Edn.), Ss. 415-417, N. 26; S. 467 N. 15 
S. 468, N. 8; S. 471, N. 8. 

(C) Constitution of India “Arts. 21, 22, 
39A,. 142 — Personal liberty — Convic- 
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tion and sentence — Right of appeal of 
convict — Duty of Jail authorities to 
make available copy of judgment — Duty 
of Government to provide legal service. 


One component of fair procedure is- 


natural justice. Generally spéaking and 
subject to just exceptions, at least a single 
right of appeal on facts, where criminal 
_ conviction is fraught with long loss of 
liberty, is basic to civilized jurisprudence. 
It is integral to fair procedure, natural 
justice and normative universality save 
in special cases like the original tribunal 
being a high bench sitting on a collegiate 
basis. In short, a first appeal from the 
Sessions Court to the High Court, as pro- 
vided in the Criminal Procedure Code, 
manifests this value upheld in Art. 21. 
Every step that makes the right of appeal 
fruitful is obligatory and every action or 


inaction which stultifies it is unfair and,. 


ergo, unconstitutional (In a sense, even 
Art, 19 may join hands with Art. 21). 
Pertinent to the point are two require- 
ments (i) service of a copy of the judg- 
ment to the prisoner in time to file an 
appeal and. (ii) provision of free legal 
services to a prisoner who is indigent or 
otherwise disabled from securing legal 
assistance where the ends of justice call 
for such service. Both these are State 
responsibilities under Art. 21. Where the 
procedural law provides for further ap- 
peals these requirements will similarly 
apply. (Paras 11, 12) 


Any jailor who, by indifference or ven- 
detta, withholds the copy thwarts the 
court process and violates Art. 21, and 
may pave the way for holding the fur- 
ther imprisonment illegal. Jail Manuals 
will be updated to include the mandate, 
if there be any omission, and deviant jail 
officials punished. And courts, when 
prison sentence is imposed, will make 
available a copy of the judgment if he 
is straight marched into the prison, Atl 
the obligations are necessarily implied in 
the right of appeal conferred by the Code 
read with the commitment to procedural 
fairness in Art. 21. Section 363 of the 
Cr. P. Code is an activist expression cf 
this import of Art. 21 and is inviolable. 

(Para 13) 


Art. 39A is an interpretative tool for 
Art. 21. Partial statutory implementa- 
tion of the mandate is found in S. 304, 
Cr. P. Code; and in other situations courts 
cannot be inert in the face of Arts. 21 and 
39A. If a.prisoner sentenced to imprison- 
ment is virtually unable to exercise his 


constitutional and statutory right of ar - 


M. H. Hoskot v. State of Maharashtra 


S.C. 1549 


peal, inclusive of special leave to appeal, 
for want of legal assistance, there is im~ 
plicit in the Court under Art. 142, read 
with Arts. 21 and 39A of the Constitu- 
tion, power to assign counsel for such 
imprisoned individual for doing complete 
justice. This is a necessary incident of 
the right of appeal conferred by the Code 
and allowed by Art. 136 of the Constitu- 
tion. The inference is inevitable that this 
is a State’s duty and not government’s 
charity. Equally affirmative is the impli- 
cation that while legal services must be 
free to the beneficiary, the lawyer him- 
self has to be reasonably remunerated for 
his services. (Para 24) 

To sum up:- (1) Courts shall forthwith 
furnish a free transcript of the judgment 
when sentencing a person to prison term: 

(2) In the event of any such copy be- 
ing sent to the jail authorities for deli- 
very to the prisoner, by the appellate, 
revisional or other court, the official con- 
cerned shall, with quick despatch, get it 
delivered to the sentencee and obtain 
written acknowledgement thereof from 


(3) Where the prisoner seeks to file an 
appeal or revision, every facility for 
exercise of that right shall be made avail- 
able by the Jail Administration. 


{4) Where the prisoner is disabled 
from engaging a lawyer, on reasonable 
grounds such as indigence or incommu- 
nicado .situation, the Court shall, if the 
circumstances of the case, the gravity of 
the sentence, and the ends of justice so 
require, assign competent counsel for the 
prisoner’s defence, provided the party 
does not object to that lawyer. 

(5) The State which prosecuted the 
prisoner and set in motion the process 


‘which deprived him of his liberty shall 


pay to assigned counsel such sum as the 
court may equitably fix, 

(6) These benign prescriptions operate 
by force of Art. 21 (strengthened by 
Art. 19 (D (d)) read with sub-article (5) 
from the lowest to the highest court 
where deprivation of life and personal 
liberty is in substantial peril. 

(Paras 20, 21) 

Anno: AIR Comm. Const. of India (2nd 
Edn.), Art. 21, N., 2; Art. 22, N. 3 (A); 
Art. 142, N. 2. 


Cases Referred: Chronological Paras 
AIR 1978 SC 597 : (1978) 1 SCC 248 
4, 10, 23 


(1978) SLP Crl No. 1319 of 1978, D/- 
31-7-1978 (SC) 

AIR 1977 SC 1926: (1978) 1 SCR 153: 
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Petitioner in person: M/s. H. R. Khanna 
and M. N. Shroff, Advocates, for Respon- 
dent. 


KRISHNA IYER, J.:— A short para 
graph might perhaps have been sufficient 
as obituary note on this Special Leave 
Petition but two basic issues — one cf 
prison justice and the other of sentencing 
caprice—challenge our attention and de- 
‘serve more elaboration. - 


2. The facts, more flabbergasting than 
fantasy, present themselves in this Spe- 
cial Leave Petition. The appeal is against 
a conviction concurrently rendered for a 
Novel and daring set of crimes and follow- 
up sentence of three yean prison term. 
The offence is bizarre,.the offender per~ 


plexing, the sentence incredibly indiscreet . 


at the Sessions Court stage but reason- 
ably just at the High Court level and, to 
cap it all, the delay in seeking leave from 
this Court doubly shocking because it is 
inordinate and implicates the prison 
administration. : 


3. A miniaturised version of the prc- 
secution, which has culminated in the 
conviction, is all that is necessary in view 
of the ultimate order we propose to make. 
The petitioner, a Reader in the Sau- 
rashtra University, claims to be a Ph. D. 
of Karnataka University, although there 
is a controversy as to this high academic 
qualification being a fabrication. In the 
present case we are not concerned with 
it directly. His moot academic prof- 
ciency apart, his abortive enterprise in 
another field has landed him in the pre- 
sent criminal case. According to the 
prosecution, Dr. Hoskot, the petitioner, 
approached Dabholkar, a block-maker of 
Bombay, placed an order to prepare an 
embossing seal in the name of the Karne~ 
taka- University, Dharwar, and forged 4 
letter of authority purporting to have 
been signed- by the Personal Assistant tc 
the Vice-Chancellor of the said Univer- 
sity authorisins him to get the seais 
made. This Project Counterfeit Degrees, 
if we may so 2all it, had, perhaps, as its 
object the concoction of certificates olf 
. degrees by the Karnataka University. A 
degree-hungry community like ours offers 
a happy hunting ground for professiona‘s 
in the fine art of fabricating academic 
distinctions. If the expertise is perfect 
and its exercise undetected there is more 
money in it than in an honest doctorata. 
Anyway, the petitioner’s mis-adventure 
was intercepted before it could fulfil iz- 
self because Dabholkar, the Bombay 
block-maker, was too clever a customer 
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Ee gave pre-emptive information to the 
police leading to the unearthing in time 
of the criminal scheme. The Sessions 
Court tried the petitioner and held as 
proved beyond reasonable doubt that the 
petitioner was guilty of the grave offen- 
ces charged, namely, under Ss. 417 read 
with 511 I. P. C., S. 467 I. P. C., S. 468 
I. P. C. and S. 471 read with S. 467 I. P. C. 
After having rendered this draconian 
verdict against a person who was a Rea- 
der in a University and claimed to be 
M. Sc., Ph. D., around 30 years old and 
coming from a middle-class family be- 
yond economic compulsions to make a 
living by criminal means, the court 
swerved towards a soft sentence of simple 
imprisonment till the rising of the court 
and some fine. We are scandalized by 
this soft justice syndrome vis-a-vis white 
collar offenders, It stultifies social justice 
and camouflages needed severity with 
naive leniency. However, two appeals 
were carried to the High Court, one by 
the petitioner against his conviction and 
the other by the State at the naive sen- 
tence. The High Court dismissed the 
appeal against the conviction and, in 
allowance of the State’s prayer for en- 
hancement, imposed rigorous imprison- 
ment for three years. The present peti- 
tion for special leave to appeal is against 
this heavy sentence. 


4. The High Court’s judgment was 
Eronounced in Nov. 1973 but the Special 
Leave Petition has been made well over 
four years later. This hiatus may appear 
horrendous, all the more so because the 
petitioner has undergone his full term of 
imprisonment during this lengthy inter- 
regnum. The explanation offered by him 
for condonation of the delay, if true, dis- 
closes a disturbing episode of prison in- 
justice. To start with the petitioner com- 
plained that the High Court granted a 
copy of the judgment of 1973 only in 
1978, a further probe disclosed that a free 
copy had been sent promptly by the High 
Court, meant for the applicant, to the 
Supetintendent, Yaravada Central Prison, 
Pune. The petitioner denies having been 
served that copy and there is nothing on 
record which bears his signature in token 
of receipt of the High Court’s judgment. 
The Prison Superintendent,. on the other 
hand, would have us believe that a clerk 
cf his office did deliver it to the prisoner 
but took it back for the purpose of en- 
closing it with a mercy petition to the 
Governor. for remission of sentence. This 
exonerative story may be imaginary or 
true, but there is no writing to which the 


1978 


petitioner is a party to validate this plea. 
The fact remains that prisoners are situa- 
tionally at the mercy of the prison ‘brass’ 
but their right -to appeal, which is part 
of the constitutional process to resist 
illegal deprivation of liberty, is in peril, 
if district jail officials’ ipse dixit: that 
copies have been served is to pass mustar 
without a title of prisoner’s acknowled3z- 
ment. What is. more, there is no statu- 
tory provision for free legal services to 
a prisoner, absent which a right of appezl 
for the legal illiterates is nugatory arid, 
therefore, a negation of that fair legal 
procedure which is implicit in Art. 21 3f 
the Constitution, as made explicit by tkis 
Court in Maneka Gandhi (1978) 1 SCC 
248: (AIR 1978 SC 597). 


5. Having narrated the necessary facts 
which project the two profound but 
neglected problems of criminal jurisprud- 
ence we should have proceeded to discuss 
the merits of the evidence to decide 
whether leave should be granted to this 
petitioner. Indeed, although the court 
had assigned a lawyer to render frea 
legal service to the petitioner and argu9 
the case on his behalf, Dr. Hoskot decid- 
ed to dispense with legal assistance ard 
argued on his’'own. Of course, he has 
presented his case capably and with ana- 
Tytical precision in his endeavour to con< 
trovert the correctness of the findings of 
the courts below. We have listened to 
him at some length since this court is tke 
last in the Indian pyramid of justice and 
a party in person elicits from us extra 
solicitude so that he may not suffer from 
a sense of handicap due to-the absence 
of professional legal service; Neverthe- 
less, this Court has laid -down certain 
fundamental principles governing its 
jurisdiction when special leave is sough:. 
We cannot depart from these criteria lest 
the endless chase for justice by every 
defeated litigant, civil and cri 
should flood this Court into dysfunctior., 
by a docket flood. It is dangerous to b2 
too good. The recent pronouncement af 
a Bench of this Court, through the learn- 
ed Chief Justice, settles with clarity the 
decisive jurisdictional guideline, We 
quote : ae 

“In view of the concurrent findings oł 
the Sessions Court and the High Court on 
the principal issues-arising in the case we 
see no justification for granting special 
leave for a reconsideration of the ques- 
tion as regards the guilt of the petitioners 
There is hardly a case, civi. 
or criminal, which does not raise sonie 
question of law or the other. But no 


weer ore boa fee 


a person with a criminal tendency. 
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question of law of general public import- 
ance is involved in these petitions. It is 
time that it was realised that the juris- 
diction of this Court to grant special 
leave to appeal can be invoked only in 
very exceptional circumstances. A ques- 
tion of law of general public importance 
or a decision which shocks the conscience 
of the court are some of the prime re- 
quisites for the grant of special leave.” 
Order in SLP (Crl.) No. 1319 etc. of 1978, 
D/- 31-7-1978 (SC). 

Bearing this policy in mind, coupled with 
the efficacy of concurrent findings of fact, 
we decline the request for leave even 
assuming there are some improbabilities 
in the prosecution case or errors in the 
concurrent holdings. In this view, we 
do not examine the merits further but 
insist on. clarifying the two larger ques- 
tions lying half-hidden. No observations 
made by us should be understood as 
affecting the petitioner’s plea in any other 
criminal case’ he may be facing. 


6. The Sessions Court, having found a 
University professor guilty of organising 
(abortively, though) a scheme-of making 
bogus degrees suddenly slumped at the 
sentencing stage and, awarded a single 
day’s simple imprisonment. The reasons 
given are symptomatic of chaotic sen- 


-tencing and confusion about the correc- 


tional orientation of punishment. The 
court observed: 
“Accused is a young man. He has no 


previous conviction. He has a good. 
family background. His father was a 
Deputy Collector and Magistrate in the 
Mysore State. He struck me as having 
intelligence above the average. He is not 
It is 
suggested by the learned P. P. that pos- 
sibly accused did this in a fit of despara- 
tion as he was given notice of discharge 


by the Saurashtra University regarding 
his Readership in Mathematics. 


The modern emphasis on the corrective 
aspect of punishment cannot be ignored 
in this case while determining the ade- 


quacy of sentence, having regard to the 
nature of the offence and the background 
of the accused, I think that I should give 
one chance for the accused to improve. 





‘Hence I do not think it desirable to send 


him to jail as he might return as a con- 
firmed: criminal, which may be a liability: 
to the society. If, on the other hand, 
mercy is shown to him at this stage of hig 
first impact with justice, then it is pro- 


t 
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bable that he may be reclaimed as ¢ 
good citizen who can harness his talent 
for desirable activities. In view of this 
I propose to pass the following order tc 
which the learned Spl, Public Prosecutor 
has no objection ... ... s. s. substantive 


sentences of one day S. I. to run concur- 
rently. (emphasis added) 


It is surprising that the Public Prosecu- 
tor has consented, on behalf of the State. 
to this unsocial softness to an anti-socia. 
offender on conviction for grave charges 
Does the Administration sternly view 
white-collar offenders, or abet them by 
agreeing to award of token punishment 
making elaborate trials mere tremendour 
trifles? 


7. Social defence is the criminological 
foundation of punishment. The trial 
judge has confused between correctiona! 
approach to prison treatment and nomi- 
nal punishment verging on decriminali- 
sation of serious social éffences. The 
first is basic, the second pathetic. Thaz 
Court which ignores the grave injury te 
society implicit in economic crimes by the 
upper-berth ‘mafia’ ill serves sociaj 
justice, Soft sentencing justice is grosa 
linjustice where many innocents are the 
potential victims. It is altogether a 
different thing to insist on therapeuti2 


treatment, hospital setting and correc- 


tional goals inside the prison (even punc- 
tuated by parole, opportunities for wel- 
fare work, meditational normalisation and 
healthy self-expression), so that the con- 
vict may be humanised and, on release, 
rehabilitated as a safe citizen.. This court 
has explained the correctional strategy cf 
punishment in Giasuddin’s case (197€) 
1 SCR 153: (ATR 1977 SC 1926). Coddlinz 
is not correctional, any more than torture 
is deterrent. While iatrogenic prison 
terms are bad because they dehumanize, 
it is functional failure and judicial pathc- 
logy to hold out a benignly self-defeating 
non-sentence to deviants who endanger 
the morals and morale, the health and 
wealth of society. ~ 


8. The 47th Report of the Law Cor- 
mission of India noticed this weakness 
for economic offenders in the judicial 
personnel (of course, also in the admir- 
istrative and legislative actors) and 
recommended : 

“18.2. Suggestions are often made that 
in order that the lower Magistracy may 
realise the seriousness of some of tke 
social and economic offences, some ‘me~ 


thod should be evolved of making the. 
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judiciary conscious of the grave damage 
caused to the country’s economy and 
health by such anti-social crimes. The 
frequency and emphasis with which these 
suggestions have been made, and the sup- 
port which they have received from very 
high officers has caused some anxiety to 
us. But we hope that the higher courts 
ere fully alive to the harm, and we have 
no doubt that on appropriate occasions, 
such as, judicial conferences, the subject 
will receive attention. It is of utmost 
importance that all State instrumentali« 
ties involved in the investigation, prose- 
cution and trial of these offences must be 
oriented te the philosophy which treats 
these economic offences -as a source of 
grave challenge to the material wealth of 
the nation. 


18.3. We hope we shall not be mis- 
understood if we suggest that even the 
holding of periodical meetings on sen- 
tencing may be beneficial, not in the con- 
text of economic offences only, but in the 
evolution of a rational and consistent 
policy of sentencing. Experience of Eng- 
land is, by now, familiar to those inte- 
rested in the subject. 


A meeting of over 100 Judges was held 
in the Royal Courts of Justice in London 
on January 7-8, 1965 to take part in exer- 
cises designed to increase the. uniformity 
of sentencing. The Lord Chief Justice 
expressed the hope that the meeting 
would be a model for similar ones 
throughout the country. 


Conferences between Judges, Magis- 
trates and penal administrators are; in 
England, organised with increasing fre“ 
quency in many parts of the country with 
an annual conference in London for 
Judges of the Supreme Courts. 


14.4. Besides holding councils on 
sentencing, it may be worthwhile to hold 
‘workshops’ which would be less formal 
but equally useful and likely to give con- 
crete results. Such workshops could, for 
example, be attended by all Special 
Judges or other officers concerned with 
economic offences.‘ 


National courses on sentencing strategies 
vis-a-vis social justice is a neglected 
cause and the Administration is, as yet, 
‘innocent’ of this imperative need. 

. 9. -The second profound issue, thrown © 
up accidentally by Dr. Hoskot’s sojourn 
in the Yeravada jail, disturbs us more be- 
cause less capable men — most prisonerg 
in. this country belong to the lower, il< 
literate bracket — suffer silent: depriva~ 
tion of liberty caused by. unreasonables 


- trary,’ 
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ness, arbitrariness and unfair proceduras 
behind the ‘stone walls’ and ‘iron bars’, 


10. Freedom is what freedom does, 
and here we go straight to Art. 21 of tha 
Constitution, where the guarantee of per- 
sonal liberty is phrased with superb amı- 
plitude : 

Art. 21: Protection of life and personal 
liberty :— 

No person shall be deprived of his life 
or personal liberty except according to 


procedure established by law. (emphasis 


added) - 
‘Procedure established by law’ are words 
of deep meaning for all lovers of liberty 
and judicial sentinels. -Amplified, activist 
fashion, ‘procedure’ means ‘fair and re- 
asonable procedure’ ‘which comports with 
civilised norms like natural justice roo’ ted 
firm in community consciousness,— not 
primitive processual barbarity nor legis- 
lated normative mockery. In a land-mark 
case, Maneka Gandhi, (1978) 1 SCC 248 at 
pp. 277, 281 and 284 : (AIR 1978 SC 597 at 
pp. 619, 622 and 624), Bhagwati, J. (on this 
point the court was unanimous) explain~ 
ed: - : 
“Does Art. 21 merely require that there 
must. be some semblance of procedure, 
howsoever arbitrary or fanciful, pre- 
scribed by law before a person can >e 
deprived of his personal liberty or that 
the procedure must satisfy certain requi- 


sites in the sense that it must be fair end. 


reasonable ? Article 21 occurs in Part Jil 
ef the Constitution which confers certain 
` fundamental rights”. 


“Is the pesin of some sort of 
procedure enough or must the procedure 
comply with any particular require- 
ments? Obviously, the procedure cannot 
be arbitrary, unfair or unreasonable. This 
indeed was conceded by the learned At- 
torney General who with his usual cand- 


our frankly stated that it was not pos- - 


sible for him to contend that any prore- 
dure. howsoever arbitrary, . oppressive or 
unjust may be prescribed by the law.” 


"The principle of reasonableness, which 
legally as well as philosophically, is an 
essential element of equality or. non- 
arbitrariness pervades Art. 14 like a 
brooding omnipresence and the procedure 
contemplated by Art. 21 must answer the 
‘test .of reasonableness in order to be in 


conformity. with Art.. 14. It must be 
“right and just and fair” and not arti- 
fanciful ‘or oppressive; otherwise 


- it would be no- procedure at all and the 
' Fequirement of -Art. 21 would not: de 
satisfied: 
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Any procedure which permits impair- 


ment of the constitutional right to go 
abroad without giving reasonable op- 
portunity to show cause cannot but be 
condemned as unfair and unjust and 
hence, there is in the present case clear 
infringement of the requirement of Arti- 
cle 21,” 

One of us in his separate opinion there 
observed* : 

“Procedure established by law”, 
its lethal potentiality, will reduce life and 
liberty to a precarious plaything if we do 
not ex necessitate import into those 
weighty words an adjectival rule of law, 
civilised in its soul, fair in its heart and 


with . 


fixing those imperatives of procedural- 


protection absent which the processual 
tail will wag the substantive head. Can 
the sacred essence of the human right to 
secure which the struggle for liberation, 
with ‘do or die’ patriotism, was launched 
be sapped by formalistic and pharisaic 
regardless of 
Standards? An enacted apparition is a 
constitutional illusion. Processual justice 
is writ patently on Art. 21. 


Procedure which deals with the moda- 


tities of regulating, restricting or even re- 
jecting a fundamental right falling within . 
_ Art. 21 has to be fair, not foolish, care- 


fully designed to effectuate, not to sub- 
vert, the substantive right itself. Thus 
understood, ‘procedure’ must rule out 


What 
is fundamental is life and liberty, What is 
procedural is the manner of its exercise. 
This quality of fairness in the process is 
emphasised by the strong word ‘estab- 
lished’ which means ‘settled firmly’ not 
wantonly or whimsically. If it is rooted 
in the legal consciousness of the com- 
munity it becomes ‘established’ proce- 
dure. And ‘law’ leaves little doubt that 


the means and justice is the end. 


safeguards are the in- 
dispensable essence of liberty. In fact, 


' the history of personal liberty is largely 
the history of procedural safeguards and- 


right to a hearing has a human-right ring. 
In India, because of poverty and illiteracy, 
the people are unable to protect and de- 


fend their rights, observance of funda- | 


essential 


` anything arbitrary, freakish or bizarre. A.: 
_valuable constitutional right can be cana- 
_ lised only by civilised process 


` 


it is normae regarded as just since law is ` 


mental rights is not regarded as good. 


politics and their transgression as bad 
Politics. 





* Per Krishna Iyer, J. at pp. 337, 338 (of 2 


Rens (at p. 658-of AIR). 
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To sum up, ‘procedure’ in Art. 21 means 
fair, not formal procedure. ‘Law’ is 
reasonable law, not any enacted piece.” 

11. One component of fair procedure 
is natural justice. Generally speaking 
and subject to just exceptions, at least a 
|single right of appeal on facts, where cri- 
minal conviction is fraught with long loss 
of liberty, is basic to civilized jurisprud- 
ence, It is integral to fair procedure, 
natural justice and normative universa- 
lity save in special cases like the original 
tribunal being a high bench sitting on a 
Collegiate basis. In short, a first appeal 
from the Sessions Court to the High Court, 
as provided in the Cr, P. C., manifests 
this value upheld in Art. 21. 

12. What follows from this, appellate 
imperative? Every step that makes the 
right of appeal fruitful is obligatory and 
every action or inaction which stultifies 
it is unfair and, ergo, unconstitutional (In 
a sense, even Art. 19 may join hands with 
Art. 21, as the Maneka Gandhi reasoning 
discloses). Pertinent to the point before 
us are two requirements: (i) service of a 
copy of the judgment to the prisoner in 
time to file an appeal and (ii) provision of 
free legal services to a prisoner who is 
indigent or otherwise disabled from se- 
curing legal assistance where the ends of 
justice call for such service. Both these 
are State responsibilities under Art: 21. 
Where the procedural law provides for 
further appeals what we have said re- 
garding first apveals will similarly apply. 


13. In the present case there is something 
dubious about the delivery of the copy of 
the judgment by the Jailor to the prisoner. 
A simple proof of such delivery is the 
latter’s written acknowledgment. Any 
jailor who, by indifference or vendetta, 
withholds the copy thwarts the court pro- 
cess and violates Art. 21, and may pave 
the way for holding the further imprison- 

\ ment illegal. We hope that Jail Manuals 
will be updated to include the mandate, 
if there be any omission, and deviant jail 
officials punished. And courts, when 
prison sentence is imposed, will make 
available a copy of the judgment if he is 
straight marched into the prison. -AH the 
obligations we have specificated are 
necessarily implied in the right of appeal 
conferred by the Code read with the com- 
mitment to procedural fairness in Art. 21. 
Section 363 of the Cr. P. C. is an activist 
expression of this import of Art. 21 and 
is inviolable. We say no more because 
we have condoned the delay in the pre- 
sent case although it is pathetic that for 
want of a copy of judgment the leave is 
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scught after the sentence has been served] 
out, 


14. The other 
procedure to a 
ta seek his 


ingredient of fair 
prisoner, who has 
liberation through the 
court process is lawyer's services, 
Judicial justice, with procedural in- 
tricacies, legal submissions and critical 
examination of evidence, leans upon pro- 
fessional expertise, and a failure of equal 
justice under the law is on the cards 
where such supportive skill is absent for 
one side. Our judicature, moulded by 
Anglo-American models and our judicial 
process, engineered by kindred legal 
technology, compel the collaboration of 
lawyer-power for steering the wheels of 
equal justice under the law. Free legal 
services to the needy is part of the Eng- 
lish criminal justice system. And the 
American jurist, Prof. Vance of Yale, 
sounded sense for India too when he 
Said : (1) 

“What does it profit a poor and ignorant 
man that he is equal to his strong anta- 
gonist before the law if there is no one to 
inform him what the law is? Or that the 
courts are open to him on the same terms 
as to all other persons when he has not 
the wherewithal to pay the admission 
fee ?? 


Gideon’s trumpet has been heard across 
the Atlantic, Black, J. there observed : (2) 


“Not oniy those precedents but also 
reason and reflection require us to re- 
cognise that in our adversary system of 
criminal justice, any person haled into 
court, who is too poor to hire a lawyer, 
cannot be assured a fair trial unless 
counsel is provided for him. This seems 
to us to be an obvious truth. Govern- 
ments, both State and Federal, quite pro- 
perly spend vast sums of money to estab- 
lish machinery to try defendants accused 
of crime. Lawyers to prosecute are 
everywhere deemed essential to protect 
the public’s interest in an orderly society. 
Similarly, there are few defendants 
charged with crime who fail to hire the 
best lawyers they can get to prepare and 
present their defences. That Government 
hires lawyers to prosecute and defendants 


_who have the money hire lawyers to de- 


fend are the strongest indications of the 
widespread belief that lawyers in Cri- 
minal Courts are necessities, not luxuries. 
The right of one charged with crime to 


1. Justice and Reform, Earl Johnson, Jr, 
p. 11. 

2. Processual Justice to the People (May, 
1973) p. 69 
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counsel may not be deemed fundamental 
and essential to fair trials in some coun- 
tries, but is in ours. From the very be- 
ginning, our state and national constitu- 
_ tions and laws have laid great emphasis 
on procedural and substantive safeguards 
designed to assure fair trials before im- 
partial tribunals in which every defen- 
dant stands equal before the law. This 
noble idea cannot be realised if the poor 
man charged with crime has to face his 
accusers without a lawyer to assist him.” 

15. The philosophy of legal aid as an 
inalienable element of fair procedure is 


evident from Mr. Justice Brennan’s(3) - 


well-known words: 

“Nothing rankles more in the human 
heart than a brooding sense of injustice. 
Iliness we can put up with. But injustice 
makes us want to pull things down. When 
only the rich can enjoy the law, as a 
doubtful luxury, and the poor, who need 
it most, cannot have it because its ex- 
pense puts it beyond their reach, the 
threat to the continued existence of free 
democracy is not imaginary but very real, 
because democracy’s very life depends 
upon making the machinery of justice so 
effective that every citizen shall believe 
in and benefit by its impartiality and 
fairness”. 


16. More recently, the U. S. Supreme 
Court, in Raymond Hamlin has extended 
this processual facet of Poverty Juris- 
prudence. Douglas, J. there explicated(4): 


“The right to be heard would be, in 
many cases, of little avail if it did not 
comprehend the right to be heard by 
counsel. Even the intelligent and edu- 
cated layman: has small and sometimes no 
skill in the science of law. If charged 
with crime, he is incapable, generally, of 
determining for himself whether the in- 
dictment is good or bad. He is unfamiliar 
with the rules of evidence. Left without 
the aid of counsel he may be put on trial 
without a proper charge, and convicted 
upon incompetent evidence, or evidence 
irrelevant to the issue or otherwise in- 
admissible. He lacks both the skill and 
knowledge adequately to prepare his de- 
fense, even though he have a perfect one. 


He requires the guiding hand of counsel ` 


at every step in the proceedings against 
him. Without it, though he be not guilty, 
he faces the danger of conviction because 
he does not know how to establish his in- 
mocence. If that be true of men of in- 


3. Legal Aid and Legal Education p. 94. 
4, United States Supreme Court Reports, 
Vol. 32, p. 530. 
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telligence, how much more true is it of 


the ignorant and illiterate or those of 


feeble intellect,” 

‘The right of one charged with crime to 
counsel may not be deemed fundamental 
and essential to fair trials in some coun» 
tries, but it is in ours. From the very 
beginning, our state and national con- 
stitutions and laws have laid great em- 
phasis on procedural ‘and substantive 
safeguards designed to assure fair trials 
before impartial tribunals in which every 
defendant stands equal before the law. 
This noble ideal cannot be realized if the 
poor man charged with crime has to face 
his accusers without a lawyer to assist 


him. 372 US at 344. 9 L Ed 2d at 805, 93, 


ALR 2d 733. 


Both Powell and Gideon involved felo- 
nies, But their rationale has relevance to 
any criminal trial, where an accused is 


" GepEves of his liberty. 


XXX XXX XXX 


; The Court should consider the probable 


sentence that will follow if a conviction 
is obtained. The more serious the likely 
consequences, the greater is the probabi- 
lity that a lawyer should be appointed 


The court should consider the 
individual factors peculiar to each case. 
These, of course, would be the most diffi- 
cult to anticipate. One relevant factor 
would be the competency of the indivi- 
dual defendant to present his own case. 
(Jon Richard Argersinger v. Raymond 
Hamlin (407 US 25 32 L Ed 2d 530 at 
535-36 and 554). (Emphasis added) 


17. The American Bar Association has 
upheld the fundamental premise that 
counsel should be provided in the criminal 
proceedings for offences punishable by 


loss of liberty, except those types of 


offences for which such punishment is not 
likely to. be imposed. Thus in America, 
strengthened by the Powell, Gideon and 
Hamlin cases, counsel for the accused in 
the more serious class of cases which 
threaten a person with imprisonment is 
regarded as an essential component of the 
administration of criminal justice and as 
part of procedural fair-play. This is so 
without regard to the VIth amendment 
because lawyer participation is ordinarily 
an assurance that deprivation of liberty 
will not be in violation of procedure 
established by law. In short, it is the 
warp and woof of fair procedure in a 
sophisticated, legalistic system plus lay ` 
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illiterate indigents aplenty, The Indian 
socio-legal milieu makes free legal ser- 
vice, at trial and higher levels, an impera- 
tive processual piece of criminal justice 
where deprivation of life or personal 
liberty hangs in the judicial balance. 


18. The widespread insistence on free 


legal assistance, where liberty is in jeo-. 


pardy, is obvious from the Universal De~ 
claration of Human Rights: 
Art. 8. Everyone has the right to an 
effective remedy by the: competent 
National tribunals for acts violating the 


fundamental rights granted by the Con- . 


stitution or by law. 
Article 14 (3) of the International Coye- 
nant on Civil and Political Rights guaran~ 
tees to everyone: 

“the right to be tried in his presence, 
and to defend himself in person or 
through legal assistance of his own 


choosing; to be informed, if he does not - 


have legal assistance, of his right; and to 
have legal assistance assigned to him in 
any case where the interests of justice 
Shall require, and without payment by 
him in any such case if he does not have 
_ sufficient means to pay for it.” 

Many high-level Indian Cammittees and 
Commissions have emphasised the free 
legal service desideratum as integral to 


processual fair-play for prisoners. For 
example, one such committee has 
stated (5) : : 


93. Prisoners, men and women, regard- 
less of means, are a peculiarly handi- 
capped class. The morbid cell which 
confines them walls them off from 
the world outside. Legal remedies, 
civil and criminal, are often beyond 
their physical and even financial reach 
unless legal aid is available within 
the -prison. as is provided in some 
States in India and in other coun- 
tries. Without legal aid, petitions of ap- 
peal, applications for commutation or 
parole, bail motions and claims for ad- 
ministrative benefits would be well-nigh 
impossible. There is a case for syste- 
matised and extensive assistance through 
legal aid lawyers to our prison. population. 


19. The Central Government is evolv- 
ing a comprehensive programme while 
many States already have fragmentary 
schemes. 

20. It needs no argument to drive 
home this’ point, now that Art. 39-A, a 
fundamental constitutional directive. 
states: 


5. Processual Justice to the People: May, 
1973, p. 34, 





k 
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39-A. Equal Justice and free legal aid. 


' The State shall secure that the opera- 
tion of the legal system promotes justice, 
on a basis of equal opportunity, and shall, 
in particular, provide free legal aid, by 
suitable legislation or schemes or in any 


other way, to ensure that opportunities 


for securing justice are not denied to any 
citizen by reason of economic or other 
disabilities. (emphasis added) 


21. This article is an interpretative 
tool for Art. 21. 


22. Partial statutory implementation of 
the mandate is found in S. 304, Cr, P. x 
and in other situations courts cannot be 
inert in the face of Arts. 21 and 39-A. 


23. We may follow up the import of 
Maneka Gandhi and crystallise the con- 
clusion. Maneka Gandhi’s case (AIR 1978 
SC 597) has laid down that personal 
liberty cannot be cut out or cut down 
without fair legal procedure. Enough 
has been set out to establish that a pri- 
soner, deprived of his freedom by court 
sentence but entitled to appeal against 
such verdict, can claim, as part of his 
protection under Art. 21 and as implied 
in his statutory right to appeal, the neces- 
Sary concomitant of right to counsel to 
prepare and argue his appeal. 


24. If a prisoner sentenced to imprison- 
ment, is virtually unable to exercise his 
constitutional and statutory right of ap- 
peal, inclusive of special leave to appeal, 
for want of legal assistance, there is im- 
plicit in the Court under Art. 142 read! 
with Arts. 21 and 39-A of the Constitu-| 
tion, power to assign counsel for such 
iriprisoned individual ‘for doing complete} 
justice’. This is a necessary incident of 
the right of appeal conferred by the Code 
and allowed by Art. 136 of the Constitu- 
tion. The inference is inevitable that this 
is a State’s duty and not Government’s 
charity. Equally affirmative is the im- 
plication that while legal services must 
be free to the beneficiary, the lawyer 
himself has to be reasonably remunerated 
fof his services. Surely, the profession 
has a public commitment to the people 
but mere philanthropy of its members 
yields short mileage in the long run. 
Their services, especially when they are 

cn behalf of the State, must be paid for. 
Naturally, the State concerned must pay 
a reasonable sum that the court may fix 


when assigning counsel to the prisoner. 


Of course, the court may judge the situa- 


J 
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tion and consider from all angles whether 
it is necessary for the ends of justice to 
make available legal aid in the parti- 
cular case. In every country where free 
legal services are given it is not done in 
all cases but only where public justice 
suffers otherwise, That discretion resices 
in the court, 


25. In the present petition, the pary, 
though proffered legal aid by the court, 
preferred to argue himself. Even so we 
uphold the right to counsel not in the 
permissive sense of Art. 22 (1) and its 
wider amplitude but in the peremptcry 
sense of Art, 21 confined to prison sitva~ 
tions, 


26. While dismissing the Special Leeve 
Petition we declare the legal position to 
put it beyond doubt: 


1. Courts shall forthwith furnish a free 
transcript of the judgment when sentenc-~ 
ing a person to prison term; 


2. In the event of any such copy being 
sent to the jail authorities for delivery to 
the prisoner, by the appellate, revisional 
or other court, the official concerned shail, 
with quick despatch, get it delivered to 
the sentencee and obtain written acknow- 
ledsment thereof from him, 


3. Where the prisoner seeks to file 
an appeal or revision, every facil.ty 
for exercise of that right shall be mede 
available by the Jail Administration. 


4. Where the prisoner is disabled frem 
engaging a lawyer, on reasonable grourds 
such as indigence or incommunicado 
situation, the Court shall, if the circum- 
stances of the case, the gravity of the 
sentence, and the ends of justice so re- 
quire, ` assign competent counsel for the 
prisoner’s defence, provided the party 
does not object to that lawyer; 


5. The State which prosecuted the pej- 
soner and set in motion the process which 
deprived him of his liberty shall pay to 
assigned counsel such sum as the court 


` may equitably fix. 


6, These benign prescriptions operate 
by force of Art. 21 (strengthened by 


Art. 19 (1) (d) read with sub-art. (5)) from 


the lowest to the highest court where de= 
privation of life and personal liberty is 
in substantial peril. 

Order accordingty, 
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. AIR 1978 SUPREME COURT 1557 
(From: Allahabad)* 


_V. R. KRISHNA IYER, D. A. DESAI AND 


O. CHINNAPPA REDDY, JJ. 


Badri Prasad, Petitioner v. Dy. Direc~ 
tor of Consolidation and others, Respon- 
dents. 


Special Leave Petn. (Civil) Nos. 1731 
and. 927 of 1978, D/- 1-8-1978. 


Evidence Act (1 of 1872), S. 114 — Mar- 


riage — Presumption — A man and a 
woman living as husband and wife for 
about 56 years — Strong presumption 


arises in favour of wedlock — Proof as 
to factum of marriage by examining the 
priest and other witnesses not necessary. 

(Para 1) 

Anno: AIR Manual (8rd Edn.), Evi. Act,- 

S. 114, N. 100. 


M/s. R. K. Garg, Madan Mohan and 
V. J. Francis, Advocates, for Petitioner. 


ORDER :— For around 50 years, a man 
and a woman, as the facts in this case 
unfold, lived as husband and wife. An 


-adventurist challenge to the factum of 


marriage between the two, by the peti- 
tioner in this special leave petition, has 
been negatived by the High Court. A 


-Strong presumption arises in favour of 


wedlock where the. partners have lived 
together for a long spell as husband and 
wife. Although the presumption is re- 
buttable, a heavy burden lies on him who 
seeks to deprive the relationship of legal 
origin. Law leans in favour of legitimacy 
and frowns upon bastardy. In this view, 
the contention of Shri Garg, for the peti- 
tioner, that long after the alleged mar- 
riage, evidence has not been produced to 
sustain its ceremonial process by examin- 
ing the priest or other witnesses, deserves 
no consideration. If. man and woman 
who live as husband and wife in society 
are compelled to prove, half a century 
later, by eye-witness evidence that they 
were validly married, few will succeed. - 
The contention deserves to be negatived 
and we do so without hesitation. The 


special leave petitions are dismissed. 


Special leave petitions dismissed. 


*(W. P. No. 116 of 1971 and Revn. Appin, 
No. 29 of 1977, D/- 3-11-1976 and 5-8- 
1977 (All) (Luck. Bench) respectively. | 
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AIR 1978 SUPREME. COURT 1558 
(From: Allahabad)* 


S. MURTAZA FAZAL ALI AND 
P. N. SHINGHAL, JJ. 


Rameshwar Dayal and others ete., Ap- 
pellants v. State of U. P., Respondent. 


Criminal Appeals Nos, 241-242 of 1972, 
D/- 15-2-1978. , 


(A) Constitution of India, Art. 136 — 
Appreciation of evidence — Powers of 
Supreme Court. 


Normally, the Supreme Court would 
not allow the parties to contest any state- 
ment of fact mentioned in the judgment 
unless unerring and cogent evidence is 
produced to draw a converse conclusion, 

(Para 8) 

Anno: AIR Comm., Const. of India (2nd 
Edn.), Art. 136, N. 12. 

(B) Criminal P. C, (5 of 1898), S. 540 
-— Scope of — Judges, if should be allow- 
ed to become witnesses — Limits of dis- 
cretionary power — Opportunity to call 
evidence in rebuttal — Necessity of — 
Cr. A. Nos. 2488 and 2561 of 1969, D/- 1-8- 
1972 (All), Reversed. 


Judges should not be allowed to be- 
come. witnesses in cases which they decide 
otherwise that would lead to most anoma- 
lous -results ard would undermine the 
confidence of the people in the judiciary. 
A Judge has to decide the case according 
to the evidence and the circumstances 
before him and it cannot be allowed to 
fill up gaps left by the prosecution or the 
defence by giving statement on oath be- 
fore a court of law. If any statement of 
fact made by the Judge in his judgment 
is sought to be controverted the same 
should be done by the well established 
method of filing affidavits by counsel and 
getting a report from the Judge by the 
High Court. It is true that under S. 540 
of the Cr. P. C. the High Court has got 
very wide powers to examine any witness 
it likes for the just decision of the case, 
but this power has to be exercised 
sparingly and only when the ends of jus- 
tice so demands. The higher the power 
the more careful should be its exercise. 
(1871-72) 5 Eng & Ir. A. C. 418 and (1838) 
173 ER 633, Foll. (Para 13) 

Although it cannot be said that the 
High Court has no power to examine a 
Sessions Judge in any case whatsoever for 
there may be proper and suitable cases 


*(Criminal Appeals Nos, 2488 and 2561 of 
1969, D/- 1-8-1972). 
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where the examination of the Sessions 
J udge of the trial Court may be very 
necessary but this must be indeed a very 


‘rare occasion where all other remedies 


are exhausted. Even if the High Court 
is justified in exercising its discretion 
under S. 540, Cr. P. C. the High Court 
commits a serious error of law in not al- 
lowing the accused (appellants) an op- 
portunity to rebut the statement of the 
Witnesses examined by the High Court 
which caused a serious prejudice to the 
accused, more so when the reasons given 
by the High Court are not sustainable in 
law. The right to adduce evidence in re- 
buttal is one of the inevitable steps in the 
defence of a case by the accused and a 
refusal of the same amounts not only to 
an infraction of the provisions of the Cri« 
minal P. C. but also of the principles of 
natural justice and offends the famous 
maxim audi alteram partem. AIR 1949 
All 692, AIR 1954 Mad 169, AIR 1925 Lah 
531 and (1870) 13 Suth WR (Cr) 15, Ap- 
proved; Cr. A. Nos. 2488 and 2561 of 1969, 
D/- 1-8-1972 (All), Reversed. (On merits 
of the case the decision: of High Court was 
affirmed). (Paras 14, 15, 16, 17, 20, 21) 


Anno: AIR Comm., Cr. P. C. (6th Edn.), 
S. 540, Notes 2, 4 and 17. 


(C) Criminal P. C. (5 of 1898), S. 286 — 
Murder case — Some of witnesses men- 
tioned in FIR as having accompanied the 
deceased, not examined by prosecution — 
That by itself is not a fatal defect in the 
prosecution case, (Para 28) 


Anno: AIR Comm., Cr. P. C. (6th Edn.), 
S. 286, N. 6. 


(D) Criminal P. C. (5 of 1898), Ss. 174, 
162 — Inquest report —- Statements in — 
Admissibility in evidence — Extent of, 
(Evidence Act (1 of 1872), S. 60). 


The statement made by the Investigating 
Officer in inquest report is not a state- 
ment. made by any witness before the 
police during investigation but it is a re- 
cord of what the Investigating Officer Him- 
self observed and found. Such an evi- 
dence is the direct or the primary evi-« 
dence in the case and is in the eye of law 
the best evidence. Unless the record is 
proved to be suspect and unreliable, per- 
functory or dishonest, there is no reason - 
ta disbelieve such a statement in the in- 
quest report. AIR 1956 SC 425, AIR 1975 
Sc 667 and AIR 1977 SC 135, Dist.; AIR 
1976 SC 1421, Expl. (Paras 35, 37) 

Such a statement in inquest report does 
not fall within the four-corners of S, 162, 
Cr. P. C. In fact, documents like the in- 
quest reports, seizure lists or the site 
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plans consist of two parts—one of which 
is admissible and the other is inadmissik_e. 
That part of such documents which is 
based on the actual observation of 3e 
witness at the spot being direct eviderce 
> in the case is clearly admissible undr 
S, 60 of the Evidence Act whereas the 
other part which is based on information 
Riven to the Investigating Officer or on 
the statement recorded by him in te 


course of investigation is inadmissitle - 


under S> 162, Cr. P. C. except for tne 
limited purpose mentioned in that secticn. 
_ (Para 29) 
Anno: (i) AIR Comm., Cr. P. C. (h 
Edn.), S. 174, N. 7; S. 162, Notes 3-A, 18; 
(ii) AIR Manual (3rd Edn.), Evidence &>t, 
S. 60, N. 4. . i 
Cases: Referred: Chronological Pa-as 


AIR 1977 SC 135 : (1977) 1 SCC 707 : 1377 
Cri LJ 167 38 


AIR 1977 SC 472 : (1977) T SCR 280 : 1377 


Cri LJ 273 oe . 28 
AIR 1976 SC 1421 : 1976 Cri LJ 1162 ` 39 
AIR 1975 SC 667 — 37 


AIR 1956 SC 181: 1956 Cri LJ 345 34 
AIR 1956 SC 425 :.1956 Cri LJ 815 36 


AIR 1954 Mad 169: 1954 Cri LJ 123 T8 


ATR 1949 All 692 : 51 Cri LJ 199 18 
AIR 1925 Lah 531 : 26 Cri LJ 1035 18 
(1871-72) 5 Eng & Ir AC 418, The Mest 

Noble the Duke of Buccleuch end 
_ Queensberry v. Metropolitan Board of 
Works . 13 


(1870) 13 Suth WR (Cri) 15 18 
(1838) 173 ER 633: 8 Car-& P 595, Regina 
v. Gazard 14 


M/s, R. K. Garg, S. C. Agarwala end 
A. P. Gupta Advocates, for Appellants; kr, 
O. P. Rana Advocate, for Respondent; Wr, 
D. Mookerjee, Sr. Advocate (Mr. R. X. 
Bhatt Advocate with him), for Interver=r, 


S. M. FAZAL ALI, J. :— These two cri- 
minal appeals by special leave are direct- 
ed against a common judgment dated ist 
August, 1972 of the Allahabad High Cort 
upholding the “conviction and sentenzes 
imposed by the Sessions J udge, Bareilly 
on the appellants. i | 


2. In Criminal Appeal No, 241 of 1272 


there are,seven appellants, viz. Rare- 
shwar Dayal, Acchmal, Janmejaya, Rohan, 
Raghunandan, Ram Das and. Sudama. In 
Criminal Appeal No. 242 of 1972 th=ce 
are two appellants, viz., Rohtas and Sukan- 
dev. All the appellants were convicied 
under S. 302/149, I. P. C, and sentenced 
to imprisonment for life.’ Rameshwar 
Dayal, Achhmal Ram, Janmejaya [é=o, 
Rohtas, Sudama, Ramdas, Raghunandan 
and Rohan were further convicted unir 


? 


S. 324 read- with S. 149, I. P. C. and 
sentenced to one year’s rigorous imprison- 
ment, Sukhdev’ was also convicted under 
S. 324 whereas Rameshwar Dayal and 
Janmejaya Deo were convicted under 
5. 394, I. P. C. and sentenced to four 
years’ rigorous imprisonment. Rame- 
shwar .Dayal, Achhmal Ram, Janmejaya 
Deo, Rohtas, Sukhdeo and Sudama were 
further convicted under S. 148, I. P. C. 
and sentenced to 18 months’ rigorous im- 
prisonment whereas Ramdas, Raghu- 
nandan and Rohan were convicted under 
S. 147, I. P. C. and sentenced to one 
years’ rigorous imprisonment. The High 
Court on appeal affirmed the conviction 
and sentences indicated above. 

3. The unfortunate “occurrence which 
resulted in the death of the deceased is 
an outcome of an outstanding enmity be- 
tween the two parties.. Both the High 
Court and the Sessions Judge have clearly 
spelt out the essential features of the 
prosecution case and it is not necessary 
for us to repeat the same with all its de- 
tails. It appears that apart from the long 
outstanding enmity between the parties 
the immediate provocation for the occur- 
rence was that proceedings under Sec- 
tion 107/117 Cr. P. C. had. been initiated 
by Babu Ram and Munnalal against each 
other, and were pending in the Court of 
the Sub-Divisional Magistrate, Faridpur. 
In these proceedings a number of persons 
figured as parties on both sides. 9th 
December, 1969 was the date fixed for 
Ziving evidence in the proceedings under 
S. 107/117 Cr. P. C. which had been ini- 
tiated against the accused persons on the 
basis of an application given by the de- 
ceased Babu Ram. The leader of the 
faction against whom the proceedings had 
been started was Munnalal... 


4. Babu Ram along with his compa- 
nions left for Faridpur and when he-reach- 
ed near the field of one Laltu Nut, he 
was surrounded by the appellants who 
were lying in wait for him in the bushes 
and who on seeing the accused and his 
party emerged and started abusing him 
right and left. Of the accused persons 
Rameshwar Dayal was armed with a 
single. barrel gun, Achhmal Ram with a 


double barrel gun, Janmejaya Deo with 


a country made pistol and the others were 
variously armed with spears, Kantas and 
lathis. Rameshwar Dayal fired his gun 
at the deceased and Janmejaya! fired 
another shot at the deceased from his 


‘pistol simultaneously. Babu Ram fell down 


as a result of :the injuries received by 
him, Sukhdeo intercepted Chhoteylal 
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when he wanted to protect his brother 
and inflicted a spear injury on bim, 
Virendra and cthers who were accom- 
panying the deceased raised an alarm at 
which Achhmal fired a shot at them 
which did not hit them. Meanwhile, 
Rameshwar Dayal snatched away a bag 
from the belt of the deceased containing 
his licensed revolver and cartridges and 
Janmejaya Deo picked up the cloth bag 
in which the deceased was carrying the 
papers relating to the proceedings under 
S. 107/117 Cr. P. C. which was fixed on 
Sth Dec, 1969, the day of the occurrence. 
Thereafter, the appellants made good 
their escape by running away towards the 
south. <A narrative regarding the man- 
mer in which the occurrence took place 
was jotted down by P. W. 1 Rajendra, 
son of the deceased at the spot and he 
carried the same to the Police Station 
Fatehganj, a mile from the scene of the 
occurrence where the F.I.R. was lodged 
at 8 am. on the basis of which a case 
was registered against the appellants 
under Ss. 302, 394 and 324 and other 
provisions of the Penal Code. a. 


5. `The police visited the spot and 
after the usual investigation submitted a 
charge-sheet against the appellants as a 
result of which they were put on trial 
by the Sessions Judge and. convicted and 
sentenced by him as indicated above. 


6 Two facts need special mention 
which have taken place during the course 
of investigation. In the first place, when 
the Investigating Officer visited the place 
of occurrence he found one empty 
cartridge and four live cartridges at the 
spot. The appellants have challenged the 
factum of the recovery of four live car- 
tridges at the spot an aspect which has 
engaged the main attention of counsel for 
the appellants in this Court as well in 
the High Court which wan be dealt with 
a little later. 


7. The prosecution had examined 
three main eye-witnesses in the case, 
namely, P. W. 1 Rajendra, P. W. 2 Mungo- 
lal Sharma and P, W. 3 Chhoteylal. The 
learned Sessions Judge after a very care- 
ful appraisal of the evidence and the 
circumstances of the case came to the 
clear conclusion that the case was proved 
against the appellants and ‘he accordingly 
convicted them. It may also be mention- 


‘ed here’ that the Sessions Judge found - 
- > vas a fact in his judgment that the cartrid- 


ges which were found on the spot were 
live cartridges though by mistake. they 


were recorded as empty cartridges in the 


v. State of U. P. (Fazal Ali J.) 
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evidence of the Investigating Officer 
Muniraj Singh. In this connection, the 
learned Sessions Judge while dealing with 
the evidence of the Investigating Officer, 
P. W. 11 observed as follows :— 

"He also found four live cartridges 
Ex. 2 of 32 bore revolver near the dead 
body (the word empty instead of live 


_ being wrongly written in the statement, 


as is shown by the memo Ex. Ka.-14 pre- 
pared in respect of it after they perg 
sealed).” 


8. The learned Sessions J udge Ather 


observed as follows: 


“Further that four live cartridges said 
to be belonging to, the deceased were 
found lying at the spot by the I. O. which 
fact is again not. challenged by the de- 
fence, the prosecution has succeeded in 


. proving that the incident occurred near 


the field of Laltu.” 
These two statements of fact made by 
the learned Sessions Judge in his judg- 
ment do not appear to have been chal- 
lenged by the appellants in their grounds - 
of appeal before the High Court. Nor- 
mally, this Court’ would not allow the 


parties to contest any statement of fact} — 
mentioned in the judgment unless un-| 


erring and cogent evidence is produced toj- 
draw a converse conclusion, Neither be-| 
fore the High Court nor before this Court 
such an evidence has. been suggested 
much less proved in the case, 


3. It appears that while the appeal 
was pending in the High Court where the 
material exhibits were sent for and after 
the material exhibits were sent for an 
application was filed by the accused on 
25th April, 1972 praying that in view of 
the fact that on inspection of the mate- 
rial exhibits showed that the cartridges 
found at the spot were not live cartridges 
but empty cartridges, additional evidence 
may be allowed to be taken by the Court 
to clear up the issue. It may be noted 
that this application was made almost 
three years after the memo of appeal was 
filed in the High Court. The fact that 
live cartridges were found at the spot 
does not appear to have been controvert- 
ed either before the Sessions Judge or 
even at the time when the appeal was 
filed before the High Court. In fact, it 
would appear that counsel for both the 
parties argued the case before the Ses- 
sions Judge on the - footing that the 


evidence showed that four live a! 


were found at the spot. ; l 
10. When the. matter was taken up by l 


the High Court, at the hearing. the High 
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Court examined two witnesses, viz., KIr. 
Hira Lal Capoor; the Sessions Jucge 
himself and Muniraj Singh, the Investi- 
gating Officer on the question as to wne- 
ther live or empty cartridges were found 
at the spot. Indeed, if it was proved taat 
empty cartridges were found at the spot, 
then having regard to the admitted tact 
that the deceased was carrying a pistol 
along with cartridges there may bea pos- 
sibility of his having himself fired 5° skots 
on his assailants and that would naturzlly 
change the entire complexion of the case. 
After the witnesses were examined by 
the High Court the appellants were re- 
examined under S. 342 Cr. P.C. There- 
after, the appellants filed an applica-ton 
on 25th April, 1972 praying that they may 
be given an opportunity to rebut the evi- 
dence of the Court witnesses summoned 
by the High Court. In their applica-ion 
the appellants prayed for the examina- 
tion of two witnesses, namely, Shri S. N. 
Mulla, Bar-at-Law and Shri Bank=sh 
Behari ` Mathur, Advocate, Bareilly and 
- also call for a document, viz. the Pancza- 


yatnama Register of Police Station 
Fatehganj. The High Court, howevər 


‘refused to. accede to the prayer of the 
appellants.on the ground that they nad 
got full opportunity to cross-examine he 
Witnesses examined by the High Ccurt 
under S, 540, Cr. P. C, 


11. One of the. main points taken Sy 
the appellants in their petition for spezial 
leave was that the High Court judgment 
was vitiated by the failure of the Hzh 
Court to give a reasonable opportunity 
to the appellants in. order. to rebut the 
evidence of the witnesses examined Dy 
the High Court under S. 540, Cr. P. C. 
and this argument has been the sheet- 
anchor of Mr. Garg, counsel for the ap- 
pellants before us. 


12. We have gone through the jude- 
ments of the two courts and have lso 
been taken through the entire eviderre. 
Mr. Garg, learned counsel for the appzl- 
lants submitted that if the High Cocrt 
chose to summon the Sessions Judge and 
the Investigating Officer under S. £20, 
Cr. P, C. it was incumbent on.it to give 
a reasonable opportunity to the apr=l- 
lants to.rebut that evidence and the High 
Court committed a serious error of law 
in not:-summoning the witnesses Sri 
Mulla and Shri Mathur in spite of a 


-prayer having been made to this effect: 


. to it. -We find ourselves in complete 


agreement with the principles adumbrat- 


ed by Mr. Garg - and: we feel that -he 
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High Court ought to have given an op- 
portunity to the appellants to examine 
the witnesses, 

13. It was also argued that the High 
Court erred in examining the Sessions 
Judge as a witness which was a most 


extraordinary course. In this connection, 


reliance was placed on a decision in the 
case of The most Noble the Duke of 
Buccleuch and Queensberry v. The Me- 
tropolitan Board of Works (1871-72) 5 
English & Irish Appeal Cases 418 where 
Lord Chelmsford speaking for the Appeal 
Court observed as follows: 


“With respect to those who fill the 
office of Judge it has been felt that there 
are grave objections to their conduct be- 
ing made the subject of cross-examina- 
tion and comment (to which hardly any 
limit could be put) in relation to proceed- 
ings before them, and, as everything 
which they can properly prove can be 
proved by others, the Courts of law dis- 
countenance, and I-think I may say Be 
vent them being examined. “ig 


We fully agree with the rule of law laid 
down in the aforesaid ruling. Judges 
should not be allowed to become witness- 
es ‘in cases which they decide otherwise 
that would lead to most anomalous results 
and. would undermine the confidence of 
the people in the judiciary. A Judge has 
to decide the. case according to the’ evid- 
ence and the circumstances before him 
and it cannot be allowed to fill up gaps 
left by, the prosecution or the defence by 
giving statement on oath before a court 
of law. If any statement of fact made 
by the Judge in his judgment is sought 
to be controverted the same should ‘be 
done by the well established method of 
filing affidavits by counsel and getting a 
report from the Judge by the High Court. 
It is true that under S. 540 of the Crimi- 
nal Procedure Code the High Court has 
got very wide powers to examine any wit- 
ness it likes for the just decision of the 
case, but this power has to be exercised 
sparingly and only when the ends of 
justice so demand, The higher the power 
the more careful should be its exercise. 


14. In the case of Regina v. Gazard 
(1838) 173 ER 633 it was held by Patte- 
son, J. that.it will be a dangerous pre- 
cedent to allow-a President.of the Court 
of Record to. be examined as a witness. 
In this connection, Patteson, J. made. the 
following. observations : , 

. "It is a new point, but I should ‘advise 
the’ grand jury not to examine him. -He 
is the president of-a Court of Record, 
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and it would be dangerous to allow such 
an examination, as the Judges of England 
might be called upon to state what occur- 
red before them in Court.” 


Although in the instant case the Sessions 
Judge was not a Court of Record but the 
principles laid down by Patteson, J. would 
equally apply to him. We do not mean 
to suggest for a moment that the High 
Court has no power to examine a Ses- 
sions Judge in any case whatsoever for 
there may be proper and suitable cases 
where the examination of the Sessions 
Judge or the trial Court may be very 
. |necessary but this. must be indeed a very 
rare occasion where all other remedies 
are exhausted. In the instant case, we 
feel that there was no good and cogent 
ground for the High Court to have exa- 
mined the Sessions Judge because his 
evidence was not essential for a just and 
. proper decision of the case particularly 
when the appellants never challenged the 
statements made in the judgment regard- 
ing the live cartridges either before the 
Sessions Judge or even in the High Court 
when the memo of appeal was filed be- 
fore the Court. 


15. As far as the evidence of Muniraj 
Singh the Investigating Officer is con- 
-cerned that also was not necessary be- 
cause that really amounted to allowing 
the prosecution to fill up gaps. Even if 
we hold that the High Court was justified 


in exercising its discretion under S. 540- 


Cr. P. C. the High Court committed a 
serious error of law in not allowing the 
appellants an opportunity to rebut the 
statement of the witnesses examined by 
the. High Court which caused a serious 
prejudice to the accused. : 


16. It was argued by counsel for the 
State that there is no provision in the 
Criminal Procedure., Code which requires 
the Court to allow the appellant an oppor- 
tunity to rebut the evidence of witnesses 
summoned under S. 540 Cr. P. C. This 
_ argument, in our opinion, is based on a 
serious misconception of the correct ap- 
proach to the cardinal principles of 
criminal justice. Sec. 540 itself incorpo- 
rates a rule of natural justice. The accu- 
sed is presumed to be innocent until he 
is proved guilty. It is, therefore, mani- 
fest that where any fresh evidence is 
admitted against the accused the pre- 
sumption of innocence is weakened and 
the accused in all fairness should be 
given an opportunity to rebut that evid- 
ence. The right to adduce evidence in 
rebuttal is one of the inevitable steps in 
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the defence of a case by the accused and 
a refusal of the same amounts not only 
to an infraction of the provisions of the 
Criminal Procedure Code but also of the 
principles of natural justice and offends 
the famous maxim Audi Alteram Partem. 
Sec. 540 of the Criminal Procedure Code 
runs thus ;— 

l “Any Court may, at any stage of any 
inquiry, trial or other proceeding under 
this Code, summon any person as a wit- 
ness, or examine any person in attend- 
ance, though not summoned as a. wit- 
ness, or recall and re-examine any per- 
son already examined; and the Court 
shall summon and examine or recall and 
re-examine any such person if his evid- 
ence appears to it essential to the just 
decision of the case.” 


17. A careful perusal of this provision 
manifestly reveals that the statute has 
armed the Court with all the powers to 
do full justice between the parties and 
as full justice cannot be done until both 
the parties are properly heard the condi- 
tion of giving an opportunity to the ac- 
cused to rebut any fresh evidence sought 
to be adduced against him either at the 
trial or the appellate stage appears to us 
to be implicit under S. 540 of the 
Cr. P. C. The words “just decision of 
the case” would become meaningless and 
without any significance if a decision is to 
be arrived at without a sense of justice 
and fairplay. - 


18. In the case of Channu Lal v. Rex 
AIR 1949 All 692 the Division Bench of 
the Allahabad High Court ruled as fol- 
lows: 

“Sec. 540, in our opinion, empowers a 
Court to take such evidence. If the 
Court decides to take such evidence, it 
would be proper for the Court to re- 
examine the accused with reference to 
the new evidence recorded and to give an 
opportunity to the accused`to give such 
further evidence in defence as he may 
be advised to do.” 

To the same effect is a decision of the 
Madras High Court in the case of Renga- 
swami Naicker v. Muruga Naicker, AIR 


(1954 Mad 169 where Ramaswami, J. 


observed as follows (at p. 170): 

“The only rules, which the Magistrate 
must bear in mind when examining court 
witnesses are (1) that the prosecution 
and the accused are both equally entitled 
to cross-examine a court witness, and 
(2) that if the evidence of a court wit- 
ness is prejudicial to the accused, oppor- 
tunity to rebut the evidence so given 
must’ be given to the accused,” 
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Same view has been taken by the Latore 
‘High Court in the case of Shugan Chand 
v. Emperor, AIR 1925 Lah 531 and in the 
case of the Queen v. Assanoolah, (1570) 
13 Suth WR (Cri) 15 where a Division 
Bench of the Court observed as follows: 

“In the present case, the prisoner has 
had no opportunity of making a defence 
or calling evidence, with reference to the 
evidence of the Moonsiff given by. im 
when re-called after the prisoner zad 
concluded his defence. I think, therefrre, 
that the case has not been properly triad, 
and that the conviction and sentence are 
not legal. It appears to me that, under 
S. 405, we ought to quash the convict-on, 
and order a new trial.” 


19. We find ourselves in compete 
agreement with the principles laid dcwn 
and the observations made in the afcze- 
said cases which represent the correct Law 
on the subject. 


20. The High Court seems to h=ve 
justified the refusal to give an opportu- 
nity to the accused to rebut the evidence 
on the ground that Shri Mulla who was 
counsel representing the accused did not 
choose to withdraw from the appeal and 
that other witnesses sought to be exarrin- 
ed by the appellants were bye-standers. 
These considerations are absolutely 
extraneous-to the issue. It was not ozen 
to the High Court to have pre-judged the 
merits of the evidence of the witnesses 
sought to be examined by the defe=ce 
even before their evidence was recoroed. 
In these circumstances, we feel that the 
reasons given by the High Court for not 


examining the witnesses suggested by zhe 


accused are wholly unsustainable in law. 


21. For these reasons, therefore, we 
are. clearly of the opinion that the H_zh 
Court was in error in refusing the aprel- 
lants an opportunity of giving evidence 


to rebut the evidence of the witnesses | 


examined by the High Court under 
S. 540, Cr. P. C. Normally, this error 
would have been sufficient to vitiate ne 
judgment and would have required our 
remitting the case to the High Court inr 
a fresh decision. We however find that 
this is a very old case when the occur- 
rence had taken place more than 8 years 
ago and the appeal in this Court has 
itself taken more than five years, In 
these circumstances, we feel that fhe 
ends of justice do not require that the 
case should be sent back to the Heh 
Court which would entail further delay. 
We have, therefore, decided to Zo into 
the evidence ourselves after completely 
| 
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excluding the evidence of the witnesses 
examined by -the High Court under 
S. 540, Cr. P. C. so that we base our deci- 
Sion only on the evidence and the cir- 
cumstances that were before the Sessions 
Judge. 

22. Before going into the merits we 
might mention a few facts which have 
been found against the appellants. Both 
the High Court and the Sessions Judge 
have believed the evidence of P. Ws. 1, 2 
and 3 who proved the assault on the 
deceased and Chhotey Lal. The Sessions 
Judge has particularly discussed all the 
aspects of the case very exhaustively and 
has combated every possible argument 
that was or could be advanced before 


‘him by the appellants. 


23. Regarding P. W. 1 the High Court 
accepted his evidence and observed as 
follows :— 

“We are satisfied that Chhoteylal 
(P. W. 3) was also present in the com- 
pany of his brother Babu Ram when he 
was shot dead.” 


24, Similarly, rejecting the adverse 
comments made against the testimony of 
P. W. 2 the High Court said that “his 
explanation for his presence in the com- 
pany of the deceased: when he was shot 
at is quite plausible. He is in our judg- 
ment, a thoroughly reliable witness.” 


25. Similar opinion was given by the 
High Court in respect of Chhotey Lal, 
P. W. 3 where the High Court observed 
as follows: 


“Rajendra whom we have found was 
present during the occurrence has sup- 
ported the statement of Chhoteylal. In 
the First Information Report. lodged by 
him without any delay whatsoever it had 
been mentioned that Chhoteylal had been 
injured by Sukhdeo with a spear wielded 
by him,” 

26. Similarly, the trial Court has also 
accepted the evidence of these witnesses 
in the same terms. We have also gone 
through the evidence of these three wit- 
nesses in their entirety and we find that 
they have given straightforward answers 
and their evidence has the ring of truth 
in it. 

27. One of the most important cir- 
cumstances which proves the prosecution 
case is the fact that although the main 
person against whom proceedings under 
S. 107 had been initiated by the deceased 
was Munna Lal yet Munna Lal has -not 
at all been made an accused in this case 
nor has any act been attributed to him. 


‘This is an intrinsic evidence of the fact 
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that the prosecution had no intention. of 
falsely implicating any person even 
though he may have been the << 
enemy of the deceased. 


28. Another pertinent fact whic de- 
serves particular mention is that the 
F.LR. appears to have been lodged with- 
in an hour of the occurrence and there 
was hardly any time for the parties to 
discuss or deliberate. The F.1.R. contains 
a brief but full narrative of the manner 
in which the deceased was killed and the 
names of the accused persons are also 
mentioned therein. It is true that some 
of the witnesses who have been mention- 
ed in the FIR. as having accompanied 
the deceased have not been examined by 
the prosecution but that by itself in our 
opinion in the circumstances of the pre- 
sent case does not appear to be a fatal 
defect in the prosecution case. This 
Court in the’ case. of Dalbir Kaur 
v. State of Punjab, (1977) 1 SCR 280: 
- (AIR 1977 SC 472) said that it is manifest 
that what is important is not as to who 
were not examined but as to whether 
the witness who had actually been exa- 
mined should be believed and while 
enunciating the principles on the basis of 
which this Court would interfere in an 
appeal by special leave ‘observed as fol- 
lows (at p. 479): 


“1. That this Court would not inter- 
fere with the concurrent findings of fact 
based on pure appreciation of evidence 
even if it were to take a different view 
on the evidence. 


2. That the Court will not normally 
enter into a reappraisement or review of 
the evidence, unless the assessment of the 
High Court is vitiated by an error of law 
or procedure or is based on error of re- 
cord, misreading of evidence or is incon- 
sistent with the evidence, for instance, 
where the ocular evidence is totally in- 
consistent with the medical evidence and 
so on; : 


3. That the Court would not enter in- 
to credibility of the evidence with a view 
to substitute its own opinion for that of 
the High Court. 

4. That the Court would interfere 
where the High Court has arrived at a 
finding of fact’in disregard of a judicial 
‘process, principles of natural justice or a 
fair hearing or has acted in violation of 


a mandatory provision of law or proce- — 


- dure resulting in serious prejudice or in- 
, Justice to the accused. 


5. This Court might also interfere 


'' where on the proved facts wrong inferen- 
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ces of law have been drawn or where the 
conclusions of the High Court are mani- 
festly perverse and based on no evid- 
ence,” 

In the instant case, having regard to the 
concurrent findings of fact by the High 
Court and the Sessions Judge that the 
evidence of P, Ws, 1, 2 and 3 is worthy 
of credence, and after perusing the evid- 
ence we also do not see any reason why 
the evidence of these witnesses should 
be discarded. 

29, All the three witnesses have been 
mentioned in the F.I.R. as being present 
on the scene of occurrence. P. W. 3 has 
an injury which according to the Doctor 
could not be self inflicted, The presence 
of the injury on the person of Chhoteylal 
is a strong corroboration of the evidence 
of the eye-witnesses. 


30. We shall now deal with some 
important contentions raised by the ap- 
pellants on the merits of the case. In 
the first place, great reliance was placed 
on the evidence of P. W. 11 the Investi- 
gating Officer who had said in his state- 
ment before the Sessions Court that he 
had found four empty cartridges at the 
spot. Mr. Garg submitted that this ad- 
mission of the Investigating Officer knocks 
the bottom out of the case of the prose- 
cution, It was argued that if the empty 
cartridges were recovered from the spot 
as deposed to by this- witness the entire 
complexion of the case changes and it 
would appear that the prosecution had 
not presented the true version of the case 
before the court. We have ourselves 
gone through the evidence of P. W. 11 
carefully and we. find that either the 
witness has made some confusion regard- 
ing the finding of four empty cartridges 
or the word “empty” has been wrongly 
recorded in the statement of the witness 
as is clearly found by the learned Judge 
in his judgment extract of- which has 
been quoted above. We have already 
pointed out that although the trial Judge 
had clearly held that the word “empty” 
instead of “live” was wrongly written in 
the statement yet this statement of ‘fact 
made by the Sessions Judge in his judg- 
ment was not controverted by the appel- 
lants in their memo of appeal filed in 
the High Court nor was any «attempt 
made by the appellants to prove that the 
said statement was wrong on a point of 
fect either by examining counsel who had 
conducted the case before the trial Court 
or by producing- any other proof, Fur- 
thermore, the learned Judge has clearly 
mentioned in -his judgment that the fact- 
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that four live cartridges belonging to the 
deceased were found lying at the spot 
was not even challenged by the defence. 
Even this fact was not controverted either 
before the Sessions Court or in the memo 
of appeal filed in the High Court. 


31. Finally, the High Court itself has 
pointed out that Shri S. N. Mulla and 
Shri R. K. Shangloo who had represented 
the appellants in the appeal in the High 
Court and had also appeared for the 
appellants before the trial Court on en- 
quiry by the High Court whether the 
revolver cartridges exhibited at the trial 
were live or empty were not in a position 
to refute the statement made by the pro- 
secutor Shri P, ©. Saxena. ‘In this con- 
nection, the High Court observed as fol- 
lows : — 


“Shri S. N. Mulla and Shri R. K. 
Shangloo represent the appellants in Cri- 
minal Appeal No. 2561 of 1969. Both 
these learned counsel had appeared on 
behalf of the defence before the trial 
court. It was Shri Mulla who had cross- 
examined the Investigating Officer. When 
we enquired from them as to whether 
the revolver cartridges when exhibited at 
the trial were live or empty neither of 
the two learned counsel found himself in 
al position to refute the statement made 
by Shri B. C. Saxena.” 


Shri B. C. Saxena who had appeared for 


-the prosecution before the trial Court: 


emphatically asserted that when the 
sealed packet coftaining Ex. 2 was open- 
ed it contained four live cartridges. Shri 
Saxena also asserted that during the 
arguments the attention of the Sessions 
J udge was pointedly drawn to the state- 
ment made by the Investigating Officer 
on which reliance has been placed by the 
appellants and both the parties proceed- 
. ed on the footing that the cartridges were 
-live when they were produced before the 
Court. -All these facts have been clearly 
mentioned in the judgment of the High 
Court. The conduct of counsel for the 
appellants is fully consistent with the 
observations made by the Sessions Judge 
in his judgment that there appears to be 
some inadvertent mistake in recording 
the evidence of the Investigating Officer, 


32. Apart from this there is over- 
‘whelming documentary evidence to show 
that the statement of the Investigating 
Officer in Court that he found four empty 
cartridges is factually incorrect. To be- 
gin with there is Ex. Ka. 10 which is 
the panchayatnama or the inquest report 
prepared by the Investigating Officer him- 
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self which he proves in his evidence by 
stating as follows: 


“I reached the place of the occurrence 
at 9 a.m. There I found the dead body 
of Babu Ram near the chak road towards. 
the north of the field of Laltu Mal lying 
on the ridge at a distance of about 2-3. 
paces. I had prepared the panchayat- 
nama Ex. Ka-10.” 


33. In this inquest report it is clearly 
mentioned by the Investigating Officer 
that he had found four live cartridges. 
The exact words used are “4 arga 
aI gag ate farn F” The 
Investigating Officer does not say in his 
evidence that this finding of fact in the 
panchayatnama or the inquest report was 
incorrect. The statement in the inquest 
report was made by Investigating Officer 
soon after the occurrence and was, there- 
fore, the earliest statement regarding, a 
fact which he found and observed. The 
earlier statement, therefore, is a valuable 
material for testing the veracity of the 
witness. | 


34. In the case of Baladin v. State of 
U. P., AIR 1956 SC 181 it was pointed 
out by this Court that a statement made - 
by the prosecution witnesses before the 
investigating Police Officer being the 
earliest statements made by them with 
reference to the facts of the occurrence 
are valuable material for testing the vera- 
city of the witnesses examined. In this 
connection, this Court observed as follows 
(at p. 187) — 


“Statement made by prosecution wit- 
nesses before the Investigating Police 
Officer being the earliest statements 
made by them with reference to the facts 
of the occurrence are valuable material 
for testing the veracity of the witnesses 
examined in Court ... ... ... ... but the 
statements made during investigation are 
not substantive evidence.” 


35. Reliance was placed by the learn- 
ed counsel for the appellants on this 
decision in support of his argument that 
the statements made in the inquest re- 
port were inadmissible in evidence being 
hit by S. 162. Cr. P. C. In the first 


_ Place the statement made by the Investi- 


gating Officer in Ex. Ka-10 is not a 
statement made by any witness before 


the police during investigation but it is 


a record of what the Investigating Officer 
himself observed and found. Such an 
evidence is the direct or the primary 
evidence in the case and is in the eye of 
law the best evidence. Unless the record 
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is proved to be suspect and unreliable, 
perfunctory or dishonest, there is no rea- 
son to disbelieve such a statement in the 
inquest report. 


36. Reliance was also placed by coun- 
sel for the appellants on the case of Sur- 
jan v. State of Rajasthan, AIR 1956 SC 
425 where this Court observed as fol- 
lows: 


“But the statement in the inquest re- 
port is not evidence by itself and it cer- 
tainly cannot be pitted against the evi- 
dence of the medical witness given in 
Court.” 


This case is clearly distinguishable from 
the facts and circumstances of the pre- 
sent case. What had happened in that case 
was that a description of an injury found 
on the head of the deceased as given by 
the Investigating Officer was inconsistent 
with the medical evidence. ‘This Court 
pointed out that where .a statement in 
the inquest report was pitted against the 
medical evidence it had to yield before 
the opinion of the expert. It is obvious 
that the description given by the Sub- 
Inspector was' merely his opinion which 
was not the opinion of an expert and 
could not, therefore, stand scrutiny be- 
fore the evidence of a duly qualified ex- 
pert, viz., the Doctor. This principle 
cannot be applied here for it does not re- 
quire an expert. knowledge to find out 
~ whether a live cartridge was there or not. 
In these circumstances, therefore, the two 
cases cited by the appellants do not ap- 
pear to be of any assistance to them. 


37. Reliance was further placed on a 
decision of this Court in the case of Ch. 
Razik Ram v. Ch. J. S. Chouhan, AIR 
1975 SC 667. This case has also no ap- 
plication to the facts of the present case 
because what had happened in that case 
was that a statement of the witness 
Parmeshwari was recorded by the In- 
vestigating Officer and thumb marked was 
being used in an election petition. It was 
held by this Court that the statement 
was hit by S. 162, Cr. P. C. This propo- 
sition is well settled. Any statement 
made by any witness to a police officer 
during investigation is clearly hit by 
S. 162 and can be used only for contra- 
dicting or corroborating the other wit- 
ness and is not a substantive piece of 
evidence. A statement contained in Ex. 
Ka-10 is not a statement of a witness at 
all but is a memo of what the Investigat- 
ing Officer had himself found and observ- 
ed at the spot and to such a case S, 162 
would have no application at all, 
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38. Reliance was also placed on a 
recent decision of this Court in the case 
of Caetano Piedade Fernandes v. Union 
Territory of Goa, Daman & Diu, Panaji, 
Goa, (1977) 1 SCC 707:(AIR 1977 SC 
138). This case is also wholly irrelevant to 
the issue in question because there the 
Court on a consideration of the evidence 


-found as a fact that the panchnama was 


not a genuine document and did not ins- 
pire confidence. There is no such finding 
by the High Court or the Sessions Judge 
in the instant case nor has the inquest 
report been shown to be unreliable or 
perfunctory or suspect. 


39. Apart from the inquest report Ex, 
Ka-10 there is another document which 
throws a flood of light on this question. 
Exh. Ka-18 which is the site plan pre- 
pared by the Investigating. Officer at the 
spot from where the empty cartridges of 
12 bore were recovered. This is also a 
record of what the Investigating Officer 
himself found at the spot. The learned 
counsel for the appellants submitted that 
the site plan was also not’ admissible in 
evidence because it was based on infor- 
maion derived by the Investigating Off- 
cer from the statement of witnesses 
during investigation. Reliance was 
placed on a judgment of this Court in the 
case of Jit Singh v. State of Punjab, AIR 
1975 SC 142] where this Court observed 
as follows (at p. 1426): 


“It is argued that presumably this site 
plan also was prepared by the Investigat- 
ing Officer in accordance with the vari- 
ous situations pointed out to him by the 
Witnesses ... ies cee css vee eee We are afraid 
it is not permissible to use the site plan 
Ex. P. 14 in the manner suggested by 
the counsel. The notes in question on 
this site plan were statements recorded 
by the Police Officer in the course of 
investigation, and were hit by S. 162 of 
the Code of Criminal Procedure. These 
notes could be used only for the purposes 
of contradicting the prosecution witnesses 
concerned in accordance with the provi- 
sions of S. 145, Evidence Act and for no 
other purpose.” 
In our opinion, the argument of the 
learned counsel is based on misconcep- 
tior of law laid down by this Court, 
What this Court has said is that the notes 
in question which are in the nature of a 
statement recorded by the Police Officer 
in the course of investigation would not 
be admissible. There can be no quarrel 
with this proposition. Note No. 4 in Ex. 
K-18 is not a note which is based on the 
infcrmation given to the Investigating ` 
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Officer by the witnesses but is a m2mo 
of what he himself found and observed at 
the spot. Such a statement does not. fall 
within the four-corners of S. 162, Cr. P. C. 
In fact, documents like the inquest re- 
Ports, seizure lists or the site plans 
consist of two parts one of which is ‘ad- 
missible and the other is inadmiss-ble, 
That part of such documents which is 
based on the actual observation of the 
witness at the spot being direct evidence 
in the case is clearly. admissible umder 
section 60 of the Evidence Act whereas 
the other part which is based on infor- 
mation given to the Investigating Officer 
or on the statement recorded by him in 
the course of investigation is inadmissible 
under S. 162 Cr. P. C. except for the 
limited purpose mentioned in that 3ac- 
tion. For these reasons, therefore, we are 
of the opinion that the decision citec by 
the counsel for the appellants has no 
application to this case. 

40. Exhibit Ka-13 is a memo Jelating 
to the recovery of the empty cartridges 
found at the spot by the Imvestigating 
Officer. The title of this memo runs 
thus :— Bee , 

“Memo relating to the recovery of 
Khokha (empty case of cartridge of .12 
bore from the site in the case as offence 
No, 126, under Ss. 147/148/149/302/392/324 
LPC 


It appears that where an empty cartr.dge 
Is mentioned it is described as Khckha 
whereas in the case of live cartridge the 
word “cartridges — Kartoos” has been 
clearly mentioned. Ex. Ka-13 is the 
seizuré memo of the recovery of an 
empty cartridge of .12 bore which was 
found at the spot and which was sail to 
have hit the deceased having been fired 
from the gun of one of the appellents. 
It was also mentioned in this memo that 
smell of ‘the gun powder was coming out 
of the Khokha. When the Investigating 
Officer deposed before the Sessions Judge 
that smell was coming out from the zar- 
tridge he was actually referring to the 
empty cartridge which was recovered 


from the spot and. which was fired from - 


the gun of the appellants.. Ex. Ka-14 
however is the seizure memo of the four 
live cartridges found by the Investwat~ 
. ing Officer at the spot in which it is men 
tioned that four cartridges of .32 >ore 
revolver are recovered. The exact Jes- 
. cription is given thus: 

—“Description of the: Cartridge 

Four cartridges:of .32 bore of revclver 
of brass cap and blacks lead Kynoc<«-32 
Sand W. engraved on the brass cap, eld,” 


i 
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41. It- would be seen that the descrip- 
tion of the four cartridges with brass cap 
on lead intact show-that the cartridges 
were live and not empty because if the 
cartridges were empty then there was no 
question of there being any black lead 
in existence at the spot. The Investigat- 
ing Officer has clearly . proved these 
‘documents in his evidence before. the 
Sessions Judge and stated that he had 
prepared these documents. Thus these 
documents having been prepared imme- 
diately after the occurrence are un- 
doubtedly reliable. 


42. Having regard, therefore, to the 
documentary’ evidence and the circum- 
stances -mentioned above we find our- 
selves in complete agreement with the 
view taken by the courts below that what 
had been recovered at the spot. by the 
Investigating Officer were four live car- 
tridges which had fallen at the spot when 
the bag of the deceased was taken away 
by the appellants. We are unable to 
find any reliable evidence to prove that 
the four cartridges found at the spot 
were empty cartridges. The argument of 
the learned counsel for the appellants te 
the contrary must be overruled. 


43. Great reliance. was placed by the 
appellants on an application given by 
Rajendra son of the deceased before the 
S. D. M. Court at Bareilly informing the 


, court that Babu Ram had been murdered. 


This application is Ex. Ka-1 and was 
filed before the Magistrate on 9-12-1968. ` 


-Tt is true that in this application it 


was mentioned that Shri Babu Ram 
had been murdered but neither the 
names of the appellants nor the cir- 
cumstances under which he was mur- 
dered have been mentioned. It was 
argued by Mr. Garg that the absence 
of the names of the appellants clearly 
showed that the deceased was murdered 
by unknown persons, and, therefore, 
only the fact of his murder was mention- 
ed in this application. The argument ap- 
pears to be attractive, but on closer scru- 
tiny it is without any substance. P. W., T 
had already rushed to the police station 
to lodge the F.I.R. wherein he had nar- 
rated the facts which led to the death 
of the deceased. Rajendra, son of the 
deceased who had been sent to Bareilly 
was sent for the limited purpose of in- 
forming the court regarding the death of 
Babu. Ramm. In the proceedings under 
S. 107 there was -no occasion for..men- 
tioning the name of the assailants of 
Babu Ram or for detailing the circum- 
stances under which he was killed be- 


. “mentioned in the police report, 
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cause that was not germane for the pro- 
ceedings, In these circumstances, there- 
fore, the absence of the name of the 
assailant in this application cannot put 
the prosecution out of Court. 

d4. Learned counsel for the appellants 
made certain comments against some of 
the witnesses which have been carefully 


dealt with by the courts below. The 


discrepancies relied. upon by the appel- 
lants do not appear to be of much conse- 
quence and do not merit serious consi- 
deration. 


45. On a careful consideration of the 
entire facts of the case we are clearly of 
the opinion that the prosecution case 
against the appellants has been proved 
beyond reasonable doubt and we find no 
reason to interfere: with the judgment of 
the High Court upholding the conviction 

and the sentences passed on the appel- 
` lants- in both the appeals. The result is 
that the appeals fail and are accordingly 
dismissed, 
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AIR 1978 SUPREME COURT 1568 . 
(From: Orissa)* 
JASWANT SINGH AND 
P. S. KAILASAM, JJ. 


Hareram Satpathy, Appellant v. Tika= - 


ram Agarwala and others, Respondents. 


Criminal Appeal No. 551 of 1976, Dj- 
24-8-1978. 


(A) Criminal P. c {2 of 1974), S. 190 
=- Issue of process to persons not men- 
tioned in police report — Powers of Ma- 
gistrate as to. 


Where the Magistrate after taking cog- 
nizance of the offence and perusal 
of the record and having been satisfied 
that there were prima facie grounds for 
issuing process against certain persons not 
issued 
process against them, the Magistrate 
could not be said to have exceeded the 
power vested in him under law. AIR 
1967 SC 1167 and AIR 1976 SC 1947, Foll. 

(Para 8) 

Anno: AIR Comm. Cr. P. C. (7th Edn,), 
S. 190, N. 5. 

(B) 
190 — Order of Magistrate directing issue 


-*(Criminal Reyn. Nos. 
` T975; D/- 25-8-1976 — - Orissa.) 
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Criminal. P. C. (2 of 1974), Ss. 482, : 


344 and 365 of- 


A.LR. 


of process —— Interference with, in exer- 
cise of inherent powers — Validity. 


As the Magistrate is restricted to find- 
ing out whether there is a prima facie. 
case or not for proceeding against the ac- 
cused and cannot enter into a detailed 
discussion of the merits or demerits of 
the case and the scope of the revisional 
jurisdiction is very limited the High 
Ccurt cannot launch on a detailed and 
meticulous examination of the case on 
merits and set aside the order of Magis- 
trate directing issue of process against 
certain persons. (Para 10) 

Anno: AIR Comm. Cr. P, C. (7th Edr), 
S. 482, N. 5: S.-190, N. 5. 


Cases Referred: Chronological Paras 


: AIR 1978 SC 514: (1978) 2 SCC 39: 1978 


Cri LJ 642 11 
AIR 1976 SC 1947: (1976) Supp SCR 
123:1976 Cri LJ 1533 5, 9 
AIR 1967 SC 1167: (1967) 2 SCR 423: 
1967 Cri LJ 1081 4 
AIR 1963 SC 1430: (1964) 1 SCR 639: 
. (1963) 2 Cri LJ 397 6. 


Mr. H. B. Datar; Sr. Advocate (Mr. 
C. S. S. Rao, Advocate with him) (for 
No. 1) and Mr. V. M. Tarkunde, Sr, 
Advocate (Mr. R. K. Mehta, Advocate 
with him). (for No. 2), for Appellants 
Mr. Govind Dass, Sr. Advocate (Mr, 
Sudarshan Bagga and Mrs. S. Bagga, 
Advocates with him), for Respondents ` 


Nos. 1-3, 
JASWANT SINGH, J.:— This appeal 
by Special Leave which is directed 


against the Judgment and Order dated 
August 25, 1976 of the High Court of 
Orissa in Criminal Revisions Nos. 344 and . 
365 of 1975 setting aside the order dated 
November 20, 1975 of the Sub-Divisional 
Magistrate, Balangir, directing issue of 
Process against respondents 1 to 3, arises ` 
in the following circumstances :— 


2. On Nov. 27, 1974 Parsuram Sats 
pathy, brother of Hareram Satpathv, the 
apvellant herein, who was a Journalist by 
profession and a staunch supporter of 
Bhartiya Lok Dal, sought the help and 
protection of the Officer-in-charge of the 
Police Station, Balangir, on the ground 
that he had learnt from B. Kramanda 


' Bohidar, a member of the Congress Party, 


that there was-a conspiracy to murder 
him. On the evening of November 29, 
1974, the appellant made a report to the 


Officer-in-charge of the aforesaid Police 


Station, alleging therein that Premlal 
Suna, Parsanna Pal, Guna Ghasi, Jagyna 
Puruseth, Bighna Raj Misra, Jayanarayan 


oa ok Spirpathy, Bikram’ pole and Tikaram - - 
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Agarwala, members of Yuva Congress 
Party and political adversaries of his 
brother, Parsuram, had been openly de- 
claring since the last 3 or 4 days that they 
would take the life of Parsuram and hed 
been moving around his house in the 
Congress Jeep looking out for an oppo-- 
tunity to kill him (i.e. Parsuram). ` The 
report went on to say that at or about 
7 p.m. of that day he saw Premlal Suna, 
Guna Ghasi, Dhobai Charanpodh, Jagyana 
Puruseth, Tikaram Agarwala, Artatren 
Singh Deo, Prasanna Kumar : Pal ard 
some others coming in a Jeep from. the 
‘side of Patita Pavan Academy and killing 
his brother by dashing the jeep against 
the cycle on which he was going cn 
Dhobapara Road. On receipt of this re- 
port the police took up investigation of 
the case and on completion thereof sub- 
mitted a charge-sheet against six perscms 
viz. Premlal Suna, 
Gunaidhi Banchhor alias Ghasi, Dhobai 
Podh,. Prafulla Bhoi, and Sugyan Sanch 
on the allegation that they intentiona:ty 
caused. the death of Parsuram Satpatky 
on Nov. 29, 1974 in the manner stated 
above. So far as the present respondenczs 
were concerned the police submitted a 
final report saying that from the investi- 
` gation carried on by it no offence appear- 
ed to have been made out against them. 


As the police did not proceed against all- 


the 13 persons mentioned in the afore- 
said report made by him, the appellent 
filed a complaint in the Court of the Sub- 
Divisional Magistrate, Balangir, reiteras- 
ing the allegations made by him against 
the aforesaid 13 persons including the res- 
pondents herein who did not figure as 
accused in the aforesaid police .charge- 
sheet. After going through the state- 
ments made under S. 161 of the Cr. P. 
- C. by the appellant and Bhibudananca 
Udgata, Harudanana Nanda and Sanker 
Tripathy.and finding a prima facie case 


under S. 302 of the Indian Penal Coge . 


made out against the respondents, tke 
- Magistrate directed the issue of nor- 
bailable warrants against them. Aggriex- 
ed by this order the respondents took the 
matter in revision to the High Court. A. 
Single Judge of the High Court after de- 
tailed and ‘meticulous scrutiny of tre 
aforesaid statements made by the appel 


lant and others set aside the order of the. 


Sub-Divisional Magistrate issuing process 
against the respondents, holding thet 
there was a (no?) material on record 


‘make out-a prima facie case against ths 
‘respondents and that’ the order of tha 
Magistrate issuing process 
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Jakgnya Purusetn, . 


against tha. 
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respondents was .without jurisdiction. 
Dissatisfied with this order, the appellant 
has, as already stated, come up in appeal 
to this Court. 

3. Two main questions arise for de- 
termination in this case namely :— 

(1) Whether, after submission of the 
final report by the police stating therein 
that there. was not sufficient evidence to 


-justify the forwarding of the respondents 


to him, it was open to the Sub-Divisional 
Magistrate, Balangir to add the respon- 
dents as accused in the case and issue 
process against them, e 

(2) Whether the High Court was 
justified in going into the merits of the 
case and interfering with the order of 
the Sub-Divisional Magistrate impleading 
the respondents as accused and issuing 
process against them in exercise of its. 
powers under S. 482 of the Code of Cri- 
minal Procedure 1973. 


4. The first point is no longer res 
integra. It is squarely covered by the 
decision of this Court in Raghubans 
Dubey v. State of Bihar, (1967) 2°SCR 
423: (AIR 1967 SC’ 1167) where it was 
held as follows (at p. 1169 of -AIR): 

“In our opinion, once cognizance has 
been taken by .the Magistrate, he takes 
cognizance of an offence and not the 
offenders; once he takes cognizance of an 
offence it is his duty to find out who the 


offenders really are and once he comes 


to the conclusion that apart from the per- 
sons sent up by the police some other 
persons are involved, it is his duty to 
Proceed against those persons. The sum- 
moning of the additional accused is part 
of the proceéding initiated by his taking 
cognizance of an offence.” - 

5% In Smt. Nagawwa v. Veeranna . 
Shivalingappa Konjalgi, (1976) Supp SCR 
123 : (AIR 1976 SC 1947) this Court while 
laying down the categories of the cases 
in which an order of a Magistrate issuing 
process against the accused can be quash- - 
ed observed (at.p. 1950 of AIR): 

“It is well settled by a long catena of 


‘decisions of this Court that at the stage 


of issuing process the Magistrate is main- 
ly concerned with the allegations made 
in the complaint or the evidence led in 
support of the same and he is only. to be 
prima facie satisfied whether there are 
sufficient grounds for proceeding against 
the accused, It is not the province of the 
Magistrate to enter into a detailed discus- 
Sion of the merits or demerits of the case 
nor can the High Court go into this mat- 
ter in its revisional jurisdiction which is. 
a very limited one.” ; . 
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6. To the same effect is the decision 
of this Court in Chandra Deo Singh v. 
Prokar Chandra Bose, (1964) 1 SCR 639, 
at p. 648: (AIR 1963 SC 1430 at p. 1433) 


where after a full discussion of the mat- — 


ter it was held that at the time of taking 
a decision whether a process should issue 
against the accused or not what the Ma- 
gistrate has to see is whether there is 
evidence in support of the allegations of 
the complainant so as to justify the issue 
of process and commencement of proceed- 
ings -against the accused, and not whether 
the evidence is. sufficient to warrant his 
conviction. 


7, From the foregoing it is eee 
clear that under S. 190 of the Code of 
Criminal Procedure the Magistrate takes 
cognizance of an offence made ‘out in the 
‘police’ report or in the complaint and 
there is nothing like taking cognizance of 
the offenders at that stage. As to who 
actually the offenders involved in the case 
might have been has to be decided by the 
Magistrate after taking cognizance of the 
offence. 

8. In the instant case the Sub-Divi- 
sional Magistrate took cognizance of the 
offence on the police report, and after 
taking cognizance of the offence and peru- 
sal of the record he appears to have 
satisfied himself that there were. prima 
facie grounds for issuing process against 


the respondents. -In so. doing the Magis-. 


trate did not in our Judgment, excéed the 
power vested in: him under law. l 


9. The first point is acordingly decid- 
ed in the affirmative. The second point 
does not present any difficulty. It is well 
settled that once the Magistrate has after 
_ satisfying himself prima facie that there 
“is sufficient material for, proceeding 
against the accused issued process against 
him, the High Court cannot go into the 
matter in exercise of its revisional juris- 
diction which is very limited. The follow- 
‘ing observations made in Smt. Nagawwa 
v. Veeranna Shivalingappa Konjalgi (AIR 
1976 SC 1947) (supra) are apposite in this 
connection (at p. 1951): 


“Tt is true that in coming to a decision 
as to whether a process would be issued 
the Magistrate can take into considera- 
tion inherent improbabilities appearing on 
the face of the complaint or in the evid- 
ence led by the complainant in support of 
. the allegations but there appears to be a 
very thin line of demarcation between a 
probability of conviction. of the accused 
and establishment of a prima facie case 


against him. The Magistrate has been . 
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given an undoubted discretion in the 
matter and the discretion has to be judi- 
cially exercised by him. Once‘ the Ma~ 


gistrate has exercised his discretion it is 


not for the High Court or even. this 
Court to substitute its own discretion 
for that of the Magistrate or to examine 
the case on merits with a view to find 
out whether or-not the allegations in the 
complaint, if proved,’ would ultimately 
end in conviction of the accused. These 


considerations, in ‘our Opinion, are totally 


foreign to the scope and ambit of an in~- 
quiry under S. 202 of the Code of Cri- 
minal Procedure.” : 


10. Now as the Magistrate was res« 
tricted to finding out whether there was 
a prima facie case or not for proceeding 
against the accused and could not enter 
into detailed discussion of the merits or 
demerits of the case and the scope of the 
revisional jurisdiction was very limited 
the High Court could not in our .opinion 
launch..on a detailed and meticulous ex- 
amination of the. case on merits. As the 
High Court has clearly exceeded its juris- 
diction in setting aside the order of the 
Sub-Divisional Magistrate, we cannot do 
othewise then to allow the appeal. In 
the result the appeal 
judgment and ordez of the High ‘Court is 


-Set aside, 


11. Before parting with thie ‘case we 
wish to observe that the grievance of the 
respondents ‘that there is no material to 
support the faked and cooked up story 
against them is taken care of (as held in 
Sanjay. Gandhi v. Union of India (1978) 
2 SCC 39: (AIR 1978 SC 514) to which one 
of us (Jaswant Singh, J.) was a party) by 
S. 227 of Code.of Cri: Procedure 1973 
under which it.is open to the Court of 
Session on committal of the case to it to 
discharge the accused if upon consider- 
tion of the record of the case and docu- 
ments submitted therewith and after 


hearing the submissions of the parties it ` 


considers that there is no sufficient ground 
for proceeding against the accused. The 
respondents would therefore be at liberty 
to invoke the provisions of S. 227 of the 
Code on the case being committed to the 


Court of Session. 


12. As. the earned counsel . appearing 
for the respondents has given an under- 
taking that he will cause the attendance 
of the respondents before the Sub-Divi- 
sional ‘Magistrate, Balangir, on’ Sept. 18, 


1978, the non-bailable’: warrants issued 


A.E R. 


succeeds ‘and thej’ 


„>ii 


a 
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against the respondents shall not 7e 


executed till that date, 
Appeal allow=d 





AIR 1978 SUPREME COURT 1571 


(From: 1973 Ker LT 731) 
JASWANT SINGH AND 
P. S. KAILASAM, JJ. 
State of Kerala, Appellant v. M. M. 
Mathew and another etc., Respondents. 
Criminal Appeals Nos. 178-180 of 1974, 
D/- 18-8-1978. | 
(A) Evidence Act (1 of 1872), S. 3 — 
Evidence — Appreciation of — Interested 


witness — Evidence of investigating off- 


cers. 


The courts of law have fo judge t=e 
evidence before them by applying tze 


well recognized test of basic human pro~ 


babilities. The evidence of the investigati-g 
officers cannot be branded as highly in- 
terested on ground that they want that 
the accused are convicted. Such a pre- 


‘sumption runs counter to the well recog- 


nised principle that prima facie pube 
servants must be presumed to act honesv- 
ly and conscientiously and their evidence 
has to be assessed on its intrinsic worth 
and cannot be discarded merely on tze 
ground that being public servants they ace 
interested in the success of their case. 
(Para 3) 


Anno: AIR Manual (3rd Edn.), Evi. 
Act, 5. 3, N. 41. , 

(B) Kerala General Sales Tax Act (15 əf 
1963), S. 46 (1) (a), (c) and (2) (c) — 


. Charges of submission of false returas, 


maintaining false accounts and fraudulent 
evasion of tax — Proof — Mode of. 


Where two sets of accounts which are 
conflicting are being maintained, a pre- 
sumption may arise that the account 
books evidencing less turn-over or profts 
are false. (Para 3) 


In the instant case held that the charges 
of submission of untrue returns, failure to 
keep true and complete accounts and 
fraudulent evasion of tax were not 
brought home to the accused. The evii- 
ence raised a strong suspicion against th 
accused but strong suspicion, stranze 
coincidences and grave doubts could not 
take place of legal proof (Para 3) 

To establish the charges against tre 
accused it was essential for the prosec.- 
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tion to establish that the secret books of 
account related to the business transac- 
tions carried on by them and none else. 
This it could have established in a variety 
of ways viz. (1) by adducing satisfactory 
proof to' the effect that the place from 
which the secret books of account were 
seized formed part of the place of business 
of the accused or was in their exclusive 
Possession and control, (2) that the secret 
books of account were maintained by or 
under their orders, (3) that the said books 
of account were in the handwriting of 
either of the accused or their accountant, 
or clerk or some other person employed 
by them. The third method indicated 
above could have been adopted by fol- - 
lowing one or more of the ordinary modes 
provided in the Evidence Act for proving 
the handwriting ie. (i) by calling the 
Accountant or clerk or some other em- 
ployee of the accused who is supposed 
to have posted the entries in the account 
books, (ii) by calling a person in whose 
presence the account books were written, 
(iii) by calling a handwriting expert to 
testify that the entries in the secret books 
of account tallied with the admitted 
specimen writing of the accused or any of 
their employees, (iv) by calling a person 
acquainted with the handwriting of the 
person by whom the secret books of ac- 
count were supposed to have been writ- 
ten, (v) by having the comparison done 
in Court of the secret books of account 
with some admitted writing as provided 
in S. 73 of the Evidence Act, (vi) by 
proof of an admission made by any one 
of the accused that the secret books of 
account related to the business transac- 
tions carried on by their firm or that any 
one of them had written the same, (vii) 
by adducing other unimpeachable cir- 
cumstantial evidence. The connection of 
the accused with the secret books of ac- 
count could also have been éstablished by 
producing some of the customers whose 
names are admittedly to be found in the 
secret books of account to testify that the 
deals evidenced by the entries were tran- 
sacted by them with the establishment 
of the accused. AIR 1971 SC 2162, Dist- 


ing. 1973 Ker LT 731, Affirmed. 
(Para 3) 
Cases Referred: Chronological Paras 


AIR 1971 SC 2162: (1971) 3 SCR 748 3 
Mr. K. T. Harindranath, Sr. Advocate 
(Mr. K. R. Nambiar, Advocate with him), 
for Appellant; Mr. R. L. Kohli, Sr. Advo- 
cate (M/s. Thomas John and N. Sudha- 
ae Advocates with him), for Respon- 
ents. . 


1572 S.C. [Prs. 1-9] 


JASWANT SINGH, J.:— The above 
noted -three appeals by special leave 
which are directed against the common 
judgment and order dated August 3, 1973 
of the High Court of Kerala at Ernaku- 
lam in Criminal Appeals Nos. 241, 244 
and 256 of 1972 and R. C. Nos. 3, 4 and 5 
of 1972* upholding the acquittal of the 


_ respondents (wno were partners of the 


firm called Kullupalam Lad’s Jewellery 
Mart, Kottayam, registered for jewellery 
business under the provisions of the 
Kerala General Sales Tax Act, 1963 (here- 
inafter referred to.as ‘the Act’) and the 
rules made thereunder of the charges 
under 5, 46 (1) (a) of the Act for submis- 
~ sion of untrue returns, under S. 46 (1) 
(c)-of. the Act for failure to keep true 
and complete accounts, and under S. 46 (2) 
(c) of the Act for fraudulent evasion of 
tax must be dismissed 'as they have no 
- legs to stand upon. 


2. It appears that the respondents. had 
submitted returns of their aforesaid firm’s 
sales turnover to the Sales Tax Officer, 
Kottayam, II Circle for the months. of 
January, February and March, 1969 on 
. February 18, 1969, March 18, 1969 and 
April 18, 1969 respectively declaring a 
total sales turnover of Rs. 47,431/- during 
January, 1969, Rs. 25,025.20 paise during 
February, .1969. and Rs. 35,712.97 paise 
during March, 1969. On receipt of special 
information that the turnovers shown in 
the aforesaid returns were far below. the 
actual turnovers, the Kottayam Sales Tax 


Intelligence Squad and the Sales Tax 


Central Intelligence Squad headed by the 
Inspecting Assistant Commissioner (In- 
telligence) Agricultural Income Tax and 
Sales Tax Trivandrum, made a surprise 
entry into the respondents’. business pre- 
mises at the J. B. Road, Kottayam, on 
February 20, 1970 at 11.30 A.M. for veri- 
fication of the respondents’ firm’s accounts 
and goods. In compliance with the de- 
mand made by the Inspecting Assistant 
Commissioner who headed the Squads, 
respondent No. 1 produced before .the 
former certain books of account viz. ¢ur- 
rent note books, bill books,. stock register 
of the sales-and purchases, and purchase 
bills in current use relating to the afore- 
said business carried on by his’ firm.and 
placed the same on a table -in .a room 
adjacent to the firm’s show room for ins- 
pection. While examining these account 
books, the Inspecting party noticed some 
other account papers in the form of diary 
size account books, ledger size account 


* Reported in 1973 Ker LT 731. 
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book; exercise account books and quarter 
size papers lying on that very table, The 


Inspecting Party took hold of the second . 


set of account books and started checking 
and comparing the entries existing there- 
in with the entries in the aforesaid books 
of account produced by respondent No. 1 
on their demand. Finding that a number 
of the transactions of sale and purchase 
of the jewellery entered in the second set 
of accocnt books, which hereinafter will 
be referred for the sake of convenience 
and to avoid confusion as ‘the secret 
books of account’. as described by . the 


' courts below, were not entered in the 


books of account produced by respondent 
No,.1 on’ demand by him (which will 


hereinafter be referred to as- “the account 
books intended for official purposes) and - 


that as against the figures declared in the 
aforesaid returns, the secret books of ac- 


count revealed a total turn-over of 


Rs. 1,34,899.16 paise for January, 1969, a 
turn-over of Rs. 87,777.39 paise for 
February, 1969 and a turn-over of 
Rs. 1,11,181.85 paise for March, 1969, the 


Inspecting Assistant Commissioner direct~ . 


ed the Sales Tax Intelligence Officer, 
Kottayam, who was one of the members 
of the Inspecting. Party led by him, to 
seize both the sets of account books which 
was ‘duly done by the latter. On the 
basis of the result of the aforesaid ins~ 
pection conducted on February ‘20, 1970, 
the Sales Tax Officer, Kottayam, II Circle, 
filed three complaints in the Court of 
District Magistrate, Kottayam alleging 
contravention by the respondents of the 
aforesaid provisions of the Act. 
consideration of the ‘evidence adduced in 
the case, the trial court acquitted the res- 


pondents of the charge under S. 46 (2) (o) 


of the Act but convicted them. under 
Ss. 46 (1) (a) and 46 (1) (c) of the Act and 
imposed a fine of Rs: 600/- and Rs. 500/- 
respectively on each -of the respondents 
under the aforesaid two counts. On ap- 
peal, the Additional Sessions Judge, Kot- 
tayam, set aside the convictions and ac- 
quitted the respondents of the charges 
under Ss: 46 (1) (a) and 46 (1) (c) of the 
Act as well. Aggrieved by the judgment 
and order of the „Additional Sessions 
Judge; Kottayam, the State preferred an 
appeal in the High ‘Court but the same 
proved abortive. - Dissatisfied’ with the 
order of acquittal passed’ by the Addi- 
tional Sessions Judge and affirmed by the 
High Court, the ‘State moved this Court 
for grant of special leave to appeal which 
was granted vide order dated | on 26, 
1974. 


On a 


jin 


ty 
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3. We have heard Mr. K. T, Harindra 
Nath who has appeared in support of tne 
appeal as also Mr. R. L. Kohli who has 
appeared for the respondents. It is true 
that courts of law have to judge the evi- 
dence before them by applying the well 
recognised test of basic human probabili- 
ties and that some of the observations 
made by the Sessions Judge especially one 
to the effect that ‘the evidence of officers 
constituting the inspecting party is highly 
interested because they want that the ac- 
cused are convicted’ cannot be accepted 
as it runs counter to the well recognised 
principle that prima facie public servanés 
must be presumed .to act honestly. and 
conscientiously and their evidence has to 


be assessed on its intrinsic worth and. 


cannot be discarded merely on the ground 
that being public servants. they are inter- 
ested in the success of their case. It is 
equally true that we can ill afford to ac- 
cept as statement of law the observaticns 
of the High Court to the effect that “the 
mere fact that two sets of accounts which 
are conflicting are being maintained, it 
cannot be taken that the account bocks 
evidencing less turn-over or profits are 
false. It may well be that the secret ac- 
counts are false and. the othér accounis | 
are true. 
nessmen keeping two sets of accounts, 
one the correct one and the other show- 
ing exaggerated turn over and profits, the 
purpose of the latter being only to attract 
investments in dealing with the business.”. 
But these observations do not affect the 
merits of the case. We strongly feel that 
the present.is not a case in which we can 
justifiably set aside acquittal of the res- 
pondents of the aforesaid charges and re- 


store the order of the District Magistrata, . 


Kottayam. The offences with. which. the 
respondents were charged have not, in 
our opinion, been brought home to them, 
There is ‘absolutely no evidence on the 
record to prove that the secret books of 
account, the seizure of which was effect- 
ed by or under the orders of the Inspect- 
ing Assistant Commissioner were recover- 
ed from a place which formed part of the 
business” premises. of the respondents or 
was in their ‘exclusive ` possession -and 
control. The members of the Inspecting - 


‘Party. themselves have admitted that these . 


books were found lying on the table. in 
the room adjacent'to the show room of 
the respondents and they could not say 
whether that room belonged to the res- 
pondents or not. It is also not denied: by 


the prosecution that the said room is ac- 
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It is not unusual to find busi- 


“ways viz. 
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cessible through Kallupalam Auto Stores 
also. That apart, no cogent and convinc- 
ing proof has been adduced by the prose- 
cution to establish that.the secret books 
of account were maintained by the res- 
pondents or that they had any link or 
connection with them. No witness on 
behalf of the prosecution has come for- 
ward to testify that the secret books of 
account did not contain any -entry relat- 
ing to -the business dealings of Kallu- 
palam Auto Stores which stands register- 


-ed in the name of Marykutty and which 


also is housed in the same building in 
which Kallupalam Lad’s Jewellery Mart’ 
is housed. It is true that there are cer- 
tain entries in the secret books of account 
which tally in certain respects with the 
entriés in the books of account intended 
for official purposes which were produced 
by the respondents in response to the de- 
mand made by the Inspecting Assistant 
Commissioner which raises a strong sus- 
picion against the. respondents but that 
circumstance alone is not sufficient to 
warrant their conviction for the aforesaid 
offences. It is now well settled that 
strong suspicion, strange coincidences and 
grave doubts cannot ‘take place of legal 
proof. To, establish the charges against 
the respondents, it was, in our judgment, 
essential for the prosecution to establish 
that the secret books of account related 
to the business transactions carried on 
by the respondents and none else. This 
it could have established in a variety of 
(1) by adducing satisfactory 
proof to the effect that the place from 
which the secret books of account were 
seized formed part of the place of busi- 
ness of the respondents or was in their 
exclusive possession and control, (2) that 
the secret books of account were main- 
tained by or under the orders of the res- 
pondents, -(3). that the said books of .ac- 
count were in the handwriting of either 
of the respondents or. their accountant, 
or clerk or some other person employed 
by them. The third method indicated 
above could have been adopted by follow- 
ing one or more of the ordinary modes 
provided in the Evidence Act for proving 
the handwriting i.e. (i) by calling the 
Accountant or clerk or some other em- 
ployee of the respondents who is suppo- 
sed to have posted the entries in thel 
account books, (ii) by calling a person in 
whose presence the account books were 


- written, (iii) bv calling a handwriting ex- 


pert to testify that the entries in the 
secret books of account tallied with the 


. admitted specimen writing of the respon- 
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dents or any of their employees, (iv) by 
calling a person acquainted with the 
jhandwriting of the person by whom the 


secret books of account were supposed to . 


have been written, (v) by having the 
comparison done in Court of the secret 
books of account with some admitted 
writing as provided in S. 73 of the Evid- 
ence Act, (vi) by proof of an admission 
made by any one of the respondents that 
the secret books of account related to the 
business transactions carried on: by their 
firm or that any one of them had written 
the same, (vii) by adducing other un- 
impeachable circumstantial evidence. . No 
attempt or step seems to have been made 
or taken in that behalf by the prosecu- 
tion. The connection of the respondents 
with the entries in the secret books of 
account could also have been established 
by producing some of the customers, whose 
names are admittedly to be found in the 
secret books. of account to testify that 
the deals evidenced by the entries were 
transacted by them with the Kallupalam 
Lad’s Jewellery Mart of which the’ res- 
pondents were the proprietors. As the 
prosecution has failed to resort to any of 
these methods, they have to thank them- 
selves for the result of the prosecutions 
upon: which it seems to have. launched 
without seeking expert egal assistance. 
The decision of this Court in Girdharilal 
Gupta v. D. N. Mehta, (1971).3 SCR 748: 
(AIR 1971 SC 2162) which is heavily re- 
lied upon by the learned -counsel for the 
State of Kerala is of no assistance to the 
State. In that case, it was established 
that the account slips were recovered 
from the premises of the accused which 
undoubtedly. established their connection 
with them. Accordingly we do not find 
ourselvés in a position to differ from the 


conclusions arrived at by the Additional. 


Sessions Judge and the High Court. 


4. In the result, the i: ApEals fail ang 
are dismissed. 
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R. S. SARKARIA AND 
P. S. KAILASAM, JJ. 


Chandran, Appellant v, The State of 


‘Madras, Respondent. 


Criminal Appeal No. 588. of ante; Dj- 


16-8-1978. 


(A) Criminal P. C. (2 of 1974), S. 164 
— Requirements of — Non-compliance — 


Confession, held, not admissible. Cr. App. ` 


No. 399 of 1975 and Ref. Trial 9 of 1975, 
D/- 28-8-1975 (Mad, Reversed. ; 


To say that the accused was “in a posi- 
tion” or mood to give a voluntary state- 
ment, falls. far’ short of vouching that 
upon questioning the accused, the Magis- 
trate had “reason to believe that the con- 


fession is being voluntarily made”, which 


under Section 164 is a sine qua non for 
the exercise of jurisdiction to record the 
confession. 
make it obligatory for the Magistrate to 
‘append at the end of the record:of the 
preliminary questioning, a certificate as 
to the anticipated voluntariness of the 
confession about to be recorded. But the 
law “does peremptorily requires that after 
recording the confession of the accused, 


the Magistrate must append at the foot of - 


the record a memorandum certifying that 


“he believes that the confession was volun= 


tarily made. The. reason for requiring 
compliance with this mandatory require- 
ment at the close of the recording of the 


confession, appears to be that it is only. 


after hearing the confession and observ- 
ing the demeanour of the person making 
it that the Magistrate is in the best posi- 
tion to append the requisite memorandum 
certifying the voluntariness of the confes- 
sion made before him. If, the Magistrate 
recording a confession of an accused per- 
son produced before him in the course of 
police investigation, does not, on the face 
of the record, certify in clear, categorical 


terms his satisfaction or belief as to the . 


voluntary nature.of the’ confession record- 
ed by him, nor. testifies orally, as to such 


satisfaction or belief, the defect would be 


fatal to the admissibility and use of the 
confession against the accused at the trial. 
Cr. App. No. 399 of 1975 and Ref. Trial 


- ®{Criminal Appeal No. 399 of 1975 and 


Reference Trial No. 9 ‘of 1975, D/- 
28-8-1975 — Mad.) 


IV/JV/D918/78/CWM 


But that Section does not. 


1978 
9 of 1975 Dt./- 28-8-1975 (Mad), Revers- 
ed. (Para 29) 


Anno: AIR Comm, Cr. P. C. (7th Edn.), 
S. 164, Notes 11, 14, 16, 18. 

(B) Criminal P. C. (2 of 1974), S. 164 
— Expression “believe” — Meaning of — 
Distinction between ‘the words “believe” 
and “hope? — (Words and Phrases — 
Words “believe” and “hope”.). 

There is a marked difference in what is 
connoted by “hope” and “believe”. “To 
hope” means “to want and expect”, “to 
look forward with expectation and de= 
sire”. l 
ing on nebulous foams projected into the 
unknown future. Deep hidden in “hope” 
dwells a lingering doubt, a speck of sus- 
picion, that what is desired and expected 
may not turn out true. Not unoften, m 
the mind of the person hoping, there 
lurks subconscious fear that’ the “hope” 
` “may turn out a “dupe”. In contrast with 


it, the term “believe”, in the sense in 


which -jt is used in Section 164; has “logi- 
cal confidence” or “rational conviction” as 
its essential element. -It imports a very 
high degree of expectation wrought by 
reason, a satisfaction fast-rooted in terra 
firma, free from doubt as to the truth of 
the fact perceived and believed. 

Rot (Para 30) 

Anno: AIR Comm, Cr. P. C. (7th Edn.), 
S. 164, Notes 11, 14. 

Mr. Altaf Ahmed, Advocate (Amicus 
Curiae), for Appellant; Mr. A. V. Rangam, 
Advocate, -for Respondent, . 3 

SARKARIA, J.:-——~ This appeal by spē- 
cial leave is directed against a judgment 
of the High Court of Madras, whereby it 
maintained the conviction of the app2l- 


lant Chandran under Section 302 read. 


with S. 34 Penal Code, and confirmed the 
sentence of death inflicted on him by the 
Sessions Judge; -Nagapattinam. 

2. The prosecution case, as it emerges 


from the record, (including the confes-. 


sional statement, Ex. P. 27 of the appel- 
lant) is as follows :— g 

The murdered person in this case 
was Gunabushanathachi, an aged wealthy 
widow, who was living alone in her an= 
cestral house in the East Street of Kodia< 
karai: Her sons and daughters are grown- 
up persons and have been living sepa- 
rately from her. Her second son Ragus 
pathy (P. W. 5) is living and carrying 
on business at Vedaranyam. Her marri~ 
ed daughter Rukmani Ammal (P. W.. 6) 3s 
living with her husband in the North 
‘Street at Kodiakarai. The husband of the 
deceased had died about 24 years before 
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“Hope” is a wishful feeling float- . 
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the occurrence in question. The deceased 
was managing the family properties, 

3. The appellant was working as a 
servant in the house of the deceased till 
he attained the age of 15 years. Even 
thereafter, whenever called upon by the 
deceased, he used to work off and on for 
her, Jayabal was co-accused No. 3 and 
Vaithi alias Vaithianathan was co-accused 
No. 2 who were jointly tried with the 
appellant, Chandran. Appellant, Vaithi 
and Jayabal will hereafter be referred 
to as A-1, A-2 and A-3 respectively. A-2 
is related to A-I and was his fast friend. 
A-1, A-2 and A-3 were all living in the 
Harijan Colony at Kodiakarai. 

4. A-1 contracted intimacy with 
Papathi (P. W. 1), the sister of A-3, A-1 
was desirous of marrying her. A-3 was 
willing to bring about this matrimonial 
alliance. About a month before the oc- 
currence, A-1 made a proposal of mar- 
riage to Papathi. She asked A-1 as to 
what would he give her. as a gift if she. 
married him, A-1 promised to give her 
two jewels, a thodu. and thonoattan. 
She’ further questioned him as to where- 
from .he would get the money for acquir- 
ing those jewels. A-1 assured that he 
would find out some means to get the pro- 
mised jewels. Papathi used to meet A-1 


‘in the Kollai (field) of the deceased where 


Pappa (P. W. 12) was living, A-I is re- 
lated to Pappa as her brother-in-law. She 
also heard the conversation between A-1 


.and P. W. 1; relating to the proposal of 


marriage. . | 


5. The deceased always used to wear 
a double-row gold chain (M. O. 2), three 
gold bangles (M. O. 3 series), a pair of 
Zold thodus studded with seven white 
stones and a gold finger ring. 


6. Some weeks before the occurrence, 
A-1, A-2 and A-3 were taking tea ‘at the 
Katra Pillai’s tea-stall at about 8A. M. 
They saw the deceased coming from her 
house and proceeding’ to Paramassivam 
Temple. She was, as usual, wearing her 
gold ornaments. Thereupon, A-2 (Vaithi) 
suggested that if the deceased would yo 
alone to Kila Kollai which was her forest 
field, A-1 should inform A-2 who would 
murder her there and take away her 
jewels and appropriate the same be~- 
tween them. The two had this talk on 
reaching the house of A-1. -A-1 reluc- 
tantly agreed to the suggestion. A-1. 
further told A-3 about the plan to get the 
jewels to meet the expenses of his pro- 
posed marriage with A-~3’s sister. A-3 
also approved of the plan, ‘Subsequently, 
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at the suggestion of A-2, it was agreed 
that A-1 would decoy the deceased to 
Kila Kollai on the false representation 


that some persons were cutting her trees: 


in that field. 2 

7. In pursuance of the above con- 
spiracy, on January 4, 1974 at about 
10 A. M., A-1 came to the door-way of the 
.deceased and called her saying that cer- 
tain trees were lying cut in the Eastern 
Kollai belonging to her and that she 
should go and see’ them. ‘The deceased 
` came out later and accompanied A-1 to 
` the Kollai, but returned shortly there- 
after. All this was seen and heard by 
Smt. Pappa Ammal (P. W. 11) who was 
living in a house just opposite the house 
of the deceased, and was at the relevant 
time, standing in front of her house hold- 
ing her child in her arms.: On her return, 
the deceased tald. P. W. 11 that no trees 
were lying cut there. She further in- 
formed P. W. 11 that she, along with her 
daughter (P. W. 6), would go to Veda- 
ranyam in the evening for worship in the 
Temple since it was a Vaikunta Ekadasi 
Day. The same day at about 5 p. m., 
Sundarambal (P. W. 2), was sprinkling 
water at the entrance of her house situate 
in East Street, Kodiakarai..She noticed 
A-1 sitting on the medai of a well near 
the Manmathankoil in that street. P. W. 2 
- then saw the deceased coming out of her 


house and proceeding towards the south - 


carrying a torattu stick (M. O. 4) and a 
coir rope (M. O. 5). 


P. W. 2 heard this and saw the deceased. 
going with the accused towards the south. 
She also saw that the deceased was at 
that time wearing a green sari (M. O. 6), 
a red jecket (M. O. 1) a pair of rubber 
sandals (M. O. 7 series) and the afore- 
said jewels. 


8. At about the same time, Papathi 
(P. W. 1) who was corning after taking 
bath at the well, Mallia Kinaru and Tha- 
marai (P. W. 3) who was coming to take 
water from the well, saw A-1 carrying 
the coir rope (M. O. 5) immediately fol- 
lowed by the deceased who was carrying 
the thorattu. stick (M. O. 4). She was 


wearing the afcresaid clothes and jewels,- 


On seeing P. W. 3, the deceased told her 
that she was accompanying A-1 to the 
Eastern Kollai to see some trees which 
were lying cut there. The deceased ask- 


ed P. W. 3 to send her father, Mariappan. 


(P. W. 4), to that Kollai- P. W. 3 replied 
that her father had gone for. fishing. The 
` deceased then .asked her to. send her 
father to the Kollai. as.soon as he return- 


On seeing the de- - 
ceased, A-I asked hér to come quickly. ' 


A.I. R 


ed home. On reaching home, P. W. 3 
passed on the message to her father, 
F. W. 4. 
ed to the Kollai. On reaching near the 
Kollai, P. W. 4 shouted to A-1. by name 
and found the latter standing under a 
portia tree. A-1 told P. W. 4 that the de- 
ceased had gone to the Western Kollai 
and asked P. W. 4 to come away with 
him (A-1). P. W. 4 informed A-1 that he 
had been asked by the deceased to come 
to the Eastern Kollai where some trees 
were lying cut. A-1 then told P. W. 4 
that there were no such trees. A-1 then 
went away towards the East, while 
P. W. 4 returned: home. 


. § The prosecution case further is that 
the deceased was thus decoyed by A-I to 


‘the Eastern Kollai, where A-2 and A-3 
“were lying 


in ambush. A-2 pounced 
upon the deceased and assaulted her with 
a sharp cutting weapon severing the neck- 
and one hand from the wrist to facilitate 
the removal of the gold bangles. - After 
killing the deceased, they removed her 
jewels. l -o 


10. On J anuary 5, 1974 at about 1 p.m, 
A-1. met Kaliappan. (P. W. 13) and show- 
ed him the gold-bangle. (M. O. 11) and 


offered to give it in exchange of cash. - 


Asked from where he had obtained the 
bangle, A-1 told P. W, 13 that he. found 
it in the New Tank. P. W. 13 took the 
bangle and asked A-1 to come in the 
evening to get the money. Accordingly, 
at 5.30 p.m. on the same day,-A-1 went 
to P. W. 13 and received Rs. 20/- from 
him in lieu of the’ bangle. . At the time 


ož the’ receipt of Rs. 20/-, A-1- was ac- 


eae by his younger brother and 
so. k . 


On the following day, in the even- 
ing, A-l’and A-3 again met P. W. 13 near 
the culvert in the village and took some 
arrack ‘together. All the three then went 
to the house of P. W. 12 and took coffee 


together which was prepared by her. All 


the three stayed in the house of P. W. 12 
for the night. 


11. On January 6, 1974, P. W. 9 and 
P. W. 10 were chasing a rabbit which ran 
into the Eastern Kollai of the. deceased. 


‘They had put up a net for catching the 


rabbits on the Northern side of the Kollai. 
At that time, A-2. came from the Eastern 
side and’ asked them to remove the net 
saying that there was no rabbit in that 
Kollai. P. Ws. 9 and 10 insisted that they 
had themselves seen the rabbit going into 


the Kollai and asked.A-2 as to how he’ 


was saying that the rabbit had nof-gone. 


The latter thereupon proceed- . 
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there. ‘They asked A-2 to remain there 
while they proceeded further towards the 
South and then discovered the dead body 
of the deceased lying there with the head 
and left hand severed from the body. They 


all then returned and informed A-I what. 


they had seen. A-2. and A-3 told P. Ws. 
9 and 10 that if they divulged’ the matter 
to anybody, they would get into trouble 
and therefore it was better for them to 
leave the place after removing the net. 
P. W. 9 and P. W. 10 did accordingly. 


12. At about 1.30 a.m. that day. 
P. Ws. 15 and 16 were proceeding to the 
sea-shore to board a boat which was 
‘about to launch for deep-sea fishing. On 
-seeing, A-2 they asked him if he would 
also like to accompany them. A-2 did not 
answer. Thereupon, they enquired why 
he was so morose.. A-2 then confessed 
that he had along with A-1 and A-3 mur- 
dered the deceased in the Eastern Kollai 
and robbed her of the jewels worn by 
her. A-2 further informed these wit- 
nesses that A-I had taken away those 
jewels and escaped with the booty. 


13. On January 7, 1974, at about 6 a.m. 
A-1 himself went to` the house of P. W. 7, 


President of the Panchayat Board, Kodia- 


karai, who is the brother of the deceased’s 
husband and informed him that the ,de- 
ceased was lying dead in the Eastern 
Kollai.. Thereupon; a large crowd, in- 
cluding P. W. 4, P. W. 6 and P. W. 7, pro- 
ceeded to the Eastern Kollai. A-1 who 
was following the crowd, slipped away. 
In the Eastern Kollai, they found the 
dead-body of the deceased. There were 
no jewels on the body. Her head and one 
arm had been severed. P. W. 7 sent word 
to the village Munsif (P. W, 19) who 
arrived at.the scene of crime at 8 a.m. 
. and prepared the report (Ex: P-5) and tne 


yadast (Ext.  P-6) and sent them to tne - 


Police Station through a bearer. Docu- 
ments P- 5 and P-6 were received in the 
Police Station by the Sub-Inspector 
at 10 acm. on the same day. After 
registering a case under Sections 392 


and 379, Penal Code, the Sub-Inspector - 


sent express First Information Report to 
the- concerned authority. The Inspector 
of Police (P. W. 34), on receiving a. tele- 
phonic message, reached the scene of oc- 
currence at 3 p.m. and started investiga- 
tion. He prepared the inquest report and 
took into possession the articles found 
there. He also took the OE eae of 
the deceased. 


: 14. The autopsy of the ee was 
performed : by .the Medical Officer. Dr. 
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Ethirajan (P. W. 24) at 9 a. m. on the spot. 
According’ to the Doctor, the deceased 
died of shock and heamorrhage due to the 
fatal injury involving severing of the head 
and left hand. In his opinion, the death 
was instantaneous. : 

15. A-1 was arrested by the Inspector 
of Police on January 31, 1974 at 11 a.m. 
A-1 in the presence of P. W. 21, the Kar- 
nam, led the police party to -Odayankollai 
and produced the gold chain (M. O. 2) and 
two bangles of M. O. 3 series from the 
roof of a thatch in the occupation of one 
Murugan. These jewels were found 
covered with the banian (M. O. 20). The 


‘Inspector seized these articles and pre- 


pared the Memo (Ex. P-11). A-Y then 
took the police party to the field of 
Ayyathurai Pillai and produced the aruval 
(M. O. 21) from a bush. A-1 then took 
the police party to the house of P. W. 13 
and asked P. W. 13 to produce the bangle. 
Thereupon P. W. 13 produced the bangle 
(M. O. 11) which was seized by the In- 
spector under Memo (Ex. P-13). There- 
after, A-1 led the police party to his house 
and produced the Kaili (M. O. 22) and the 
towel (M. O. 23) which were also seized 
and sealed into a parcel by the Inspector. 


16. On February 2, 1974, the Inspector 
of Police made the application (Ex. P-25) 
to the Sub-Divisional Magistrate, Mannar- 
gudi, requesting for recording the confes- 
sion of A-1. He further requested that 
the accused be kept in a separate cell in 
the Jail till confession was recorded, Ac- 
cordingly, the accused was admitted to 
the Sub-Jail. Two days thereafter, A-1 
was produced from the Sub-Jail before 
the Sub-Divisional Magistrate at 3.30 


‘p.m. The preliminary questioning of the 


accused to ascertain if he was going to 


.make a confession voluntarily, was done 


by the Magistrate on this date. Ex. P-26 
is a record of those proceedings. A-1 was 
then sent back to the Sub-Jail to give him 
sufficient time for reflection. 


17. On February 8, 1974, he was again 
sent for from the Sub-Jail by the Sub- 
Divisional Magistrate. Then, on that day, 
his confessional statement (Ex. P-27) was 
recorded by the Magistrate, 


18. A-2 was arrested at 2.30 p.m. on 
April 4, 1974. Nothing was recovered in 
consequence of the statement made by 
him. A-1, A-2 and A-3 were committed 
for trial before the Sessions Judge. A-2: 
was charged’ under S. 302, I. P. C. simpli- 


` citer, for committing the murder of the 


deceased. All the three accused were 
further charged under S. 302 read with 
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S. 120-B, I. P. C. A separate charge 
„under S, 379 was framed against A-1 in 
respect of the theft of the gold jewels, 
while A-I to A-3 were further charged 
under S, 379 read with S. 120-B, I. P. C. 

19. At the trial, the plea of A-1 to A-3 
was one of complete denial of the com- 
mission of the offences. A-1 stated that 
he had made the confession before the 
Magistrate on account of torture and ill- 
treatment by the Police Inspector. He 
denied the recovery of the gold ornaments 
at his instance. 

20. The Sessions Judge acquitted A-3 
of all the charges. He, however, convict- 
ed A-1 under S. 302 read with S. 120-B, 
"I P. C. and under S. 379, I. P. C. On the 
capital. count, he awarded the death 
. penalty. Similarly A-2 was convicted 
under S. 302, I. P.C. read with S. 120-B 
and under S. 379, L P. C. He was also 
awarded the death penalty on the capital 
charge. 

21. A private revision was filed ners 
the High Court against the acquittal of 
A-3, A-1 and A-2 appealed against their 
conviction, The High Court accepted the 
appeal of A-2 and acquitted him but 
maintained the conviction of A-1 in re« 
gard to the murder but altered it to one 
under S. 302 read with S: 34, Penal Code, 
and confirmed his death sentence. A-1’s 
conviction and sentence under S. 379 were 
also maintained. - 

22. A-1 has now come before us in ap- 
peal by special leave under Art. 136 of 
the Constitution. 

23. There is no State appen against 
the acquittal of A-2 by the High Court. 
We are therefore, in this appeal concern< 
ed with the case against A-1 only. 


24. The High Court has listed 11 pieces 


of evidence, out of which the first ten are. 


of circumstantial evidence and the last is 
A~l’s confession, Ex. P-27, recorded by 
the Magistrate (P. W. 28). The evidence, 
. as catalogued by the High court is as 
under z=- 


*(1) Motive for the alleged wieder: and 
the theft of the jewels from the person of 
‘the deceased, as testified to by P. we: t 
and 12; 

(2) The | evidence of P. W. 11 that ‘on 
4-1-1974 at about 10 a.m., she noticed 
the first accused standing at the thresh- 
hold- of the house of the deceased and 
calling her, saving that some trees were 
lying cut in her Eastern Kollai; 

(3) The evidence of. P. W. 2 that aft 
about 5 p.m. on 4-1-1974, she saw the 
first accused and the deceased going to- 
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wards the South carrying a thorattu stick 
(M. O. 4) and coir rope, (M. O. 5), respec- 
tively and that she heard the first accused 
(urging the deceased to hurry up) and 
she saw both the first accused and the de- 
ceased going -towards the South: 


(4) The evidence of P. Ws. 1 and 3 to 
the effect that at about 5 p. m. on 4-1-1974, 
they both saw the deceased going with 
the thorattu stick (M. O. 4) followed by 
the first accused who was carrying the 
coir rope (M. O. 5) and proceeding to~ 
wards the eastern Kollai; 


(5) P. W. 4’s evidence that, when i he was 
told by P. W. 3 that the deceased had 
asked him to go to the Kollai, since she 
had been told that some trees were lying 
there cut he went towards the eastern 
Kollai, that when he was going along the 
foot path to the west of the Kollai, he 
called out to the first accused by his name, 
that the first accused came and told him 
that the deceased had gone away to the 
western Kollai and that when he (P. W.4) 
told him that deceased had asked him to 
come there for the purpose of seeing 
some trees which were lying there cut, 
the first accused told him that there were 
no such trees and asked him to come 
away with him; 


-(6) The evidence of P. W., 6, the diag 
ter-of the deceased that on the evening 
of 4-1-1974, the first accused came and 
gave her a tender coconut and told her 
that her mother had gone to Thiruthu- 
raipundi by bus. 


- (7 The evidence of P. W. 7 aa P. W.8 
that (on 7-1-1976 at about 6 a.m.) after 
the first accused had come and told 
P. W..7 that the deceased was lying dead 
in the Eastern Kollai, P. W. 7 and P. W.8 
went with a number of persons to the 
Kollai and that the first accused follow 


-ed them but slipped away before they, 


reached the scene of the occurrence, 

(8) The testimony of P. W, 13 to the 
effect that (on 5-1-1974 at about 1 p. m.) 
A-l gave him the bangle (M. O. 11) and 
asked him to lend him Rs. 20/~ on’ the se« 
curity of the bangle and that he (P. W.'13) 
kept that bangle with him until the first 
accused came with the Police and point< 


-ed him out and asked him to produce the 
bangle, whereupon he produced M, O. il . 


before P. W. 34 (Police Inspector) in the 
presence of P. W. 21 (on 31-1-1974). 


(9) The recovery (on 31-1-1974) of the | 


chain (M. O. 2) and the two bangles out of 
M. O. 3, which belonged to the deceased 


an the information furnished by the first 
accused, in pursuance of his statement, 


ye 


1978 


Ex, P-27, from the Attukottagai, which 
jewels when later sent to the Serologist, 
were found to have been stained with 
human blood. 

(10) The production (on 31-1-1974) of 
M. Os. 22 and 23 by the first accused, as 
seen from the testimony of P. Ws. 21 
and 34, which items of clothing when 
sent to the Serologist, were found to have 
been stained with human blood. 

(11) The judicial confession, Ex. P-27, 
recorded by P. W. 28 from the first ac- 
cused.” 

25. Mr. Altaf Ahmad, Advocate, who has 
meticulously studied the case assisted us 
as amicus curiae. He has taken us 
through the. evidence on the record and 
the judgments of the courts below. He 
has made these submissions on behalf of 
the appellant: 2 

1. (a) The confessional statement, Exhi- 
bit P-27, was inadmissible in evidence be- 
cause the Magistrate who recorded it, did 
not comply with the requirement of Sec. 
164, Cr. P.C. inasmuch as he did not in 
the memorandum, Ex. P-28, at the foot 
of the record, certify the voluntariness of 
the confession and of the fact of the state- 
ment having been read over to the ac- 
cused, and its being a true and accurate 
record of the statement made by the ac- 
cused, 

(b) This defect is one of substance and 
not merely of form, arid therefore could 
not be cured under S. 533, Cr. P. C. 

(c) In any case, the Magistrate (P. W. 28) 
did not testify that he was satisfied and 
believed that the confessional statement 
had been voluntarily made by the ac- 


cused. Thus, it could not be said that the ` 


defect had been remedied bythe prose- 
cution in the manner specified in S. 533. 


2. (i) Circumstance No. 9, as enumerated 
by the High Court, had not been firmly 
and fully established. (a): No confessional 
statement of the appellant leading to the 
recovery of the jewels (M. O. 2 and 
M. O. 3) was proved or exhibited in evi- 
- dence under S. 27, Evidence Act; (b) the 
alleged recovery of the jewels was from 
the roof of a house which was not in the 
occupation of the appellant; (c) the. re- 
covery was admittedly made. about 27 
or 28 days after the murder. In view of 
the facts (a), (b) and (c), the recovery cof 
the jewels would not be incompatible 
with the inference that the appellant was 
only a receiver of stolen property and not 
a participant in the murder of the de 
ceased, 

. Gi) The High Court was manifestly 
wrong inasmuch it it said that these 
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jewels were recovered in pursuance of 
the confessional statement, Ex. P-27. 

3. Circumstance No. 10. had also not 
been fully and cogently established inas- 
much as these clothes (M. Os. 22 and 23 
of Sari) were allegedly recovered from a 
house which was in the joint occupation 
of the appellant and other adults, and 
these articles were not lying concealed 
but were hanging at an exposed place ac- 
cessible to all the occupants of the house. 
This being the case, the circumstance of 
the recovery of these clothes, 27 or 28 
days after the murder could not definitely 


connect the appellant with the murder. 


4. The remaining circumstances Nos. 1 
to 8 listed by the High Court fell far short 
of establishing beyond doubt the appel~ 
lant’s participation in the murder, 

5. Circumstance No, 8, ean, at the most, 
show that the appellant was a receiver 
of stolen property only. 

26. As against this, it is urged by the 
counsel for the respondent, that the con- 
fessional statement, Ex. P-27, cannot be 
ruled out of evidence merely on the 
ground that the Magistrate in the memo- 
randum, Ex. P-28 appended by him to 
Ex. P-27, used the word “hope”, instead 
of “believe.” It is maintained that the 
defects pointed out by the counsel for the 
appellant, in Ex. P-27 were mere defects 
of form which stood rectified under Sec- 
tion 533, Cr. P. C. by the oral evidence of 
the Magistrate (P. W. 28). Our attention 
has been invited to the oral evidence of 
the Magistrate to the effect. l 

“On 8-2-1974 at 4.00 p.m., I repeated 
the warning, and I was satisfied that A-1 
was in a position to give a voluntary 
statement ... ... ... Ex. P-27 is the state- 
ment given by him. I read over the state- 
ment to him and he admitted it to be 
correct and signed on all pages. Ex. P-28 
is the certificate appended to Ex. P-27.” 
Stress has also. been. placed on the fact 
that the Magistrate had put all the neces- 
sary questions, during the preliminary 
examination of the accused on Feb. 7, 
1974 to ensure that he was going to make ` 
a confession voluntarily, and thereafter, 
he gave him about 24 hours in.Sub-Jail 
for reflection and to shed fear of the 
police, if any, and then on February ‘8, 
1974 at 4 P. M., after repeating the warn- 
ing, recorded the statement, Ex. P-27, of 
the appellant. It is against this ground— 
proceeds the argument that the inept use 
of the word “hope”. in the memorandum, 
Ex. P-28 and the oral evidence of the 
Magistrate, referred to above, is to be ap- 
preciated, 
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27. In regard to circumstance 9, coun- 
sel has-been unable to trace and point ‘out 
any confessional. statement of the ac- 
cused, exhibited in evidence, in pursuance 
of which the jewels (M. O. 2 and M. O. 3) 


are said to have been recovered. He. 


further concedes that the house or shed 
from the roof of which the appellant pro- 
duced these jewels was in the occupation 
of one Murugan, and not of the appellant. 
It is further not controverted that ‘the 
house from which the clothes, referred to 
in Circumstance 10, were recovered, is in 
the joint occupation of the appellant and 
others. The argument is that the very 
facts that these jewels (M. O. 2 and 
M. O. 3) and. the clothes were’ found by 
the Serologist io be stained with human 
blood, and were produced by. the appel- 
lant before the Police Inspector (P. W. 34), 
coupled with the other Circumstances, in- 
cluding the confession, Ex. P-27, were 
unmistakable pointers to the conclusion 
that the appellant had participated in the 
` murder of the deceased! 


28. First, we will examine the conten- 
tions canvassed on both: sides in regard to 
the confessional statement, Ex. P-27. 


29. A comparison of the memorandum, 
Ex, P-28, recorded by the Magistrate with 
the one prescribed by S. 164. (3) will show 
that the former (Ex. P-28) suffers -from 
two patent defects. Firstly, instead of 
certifying that he believed that this con- 
fession (Ex. P-27) was voluntarily made, 
the Magistrate has merely said: “I hope 
that this statement was made by him 
voluntarily”. . Secondly, ` 
` certify that ‘this confession was taken in 
his presence and hearing, and was read 
over to the person making. it and it is ad- 
mitted by him to be correct, and it -con- 
tains a full and true account of the state- 
ment made by him.’ The:latter was ob- 
viously a defect of form. In the case of 
the former, it was open to the prosécu- 
‘tion to ‘show that the use of the word 
‘hope’ was merely due to an inadvertent 
error, although in substance and reality, 
the Magistrate was fully satisfied: that the 
confession (Ex. P-27) was voluntarily 
made by the accused. ‘The best .inform- 
ed person who could explain whether the 
use of the word ‘hope’ in Ex. P-28, was 
inadvertent or deliberate, was the Magis- 
trate who recorded it. Although. the 
Magistrate was examined: as a witness 
(P. W. 28) at the-trial,. yet no attempt'was 
made by: the- prosecution to, establish 
from his word of mouth that the use of 
_ the word ‘hope’ by him was inadvertent 
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or accidental. In the witness-box, also, 
the Magistrate did not go whole hog to 
vouch for the voluntariness of the con- 
fession. He did not go further than say- 
ing that on February 8, 1974, when he re- 
peated the warning to the accused, the 
latter was found “in a position” to give a 
voluntary statement. To say that the ac- 
cused was ‘in a position” or mood to give 
a voluntary statement, falls far short of 
vouching that upon questioning the ac- 
cused, he (Magistrate) had “reason to be- 
lieve that the confession is being volun- 
which under S. 164 is a 
sine qua non for. the exercise of jurisdic- 
tion to record the confession. But that 
section does not make it obligatory for the 
Magistrate .to append at the end of the 
record of the preliminary questioning, a 
certificate as to the anticipated voluntari- 
ness of the confession about to be record- 
ed. But the law does peremptorily. re- 
quire that after recording the confession 
of the accused, the Magistate must append 
at the foot of the record a memorandum 


' certifying that he believes that the con- 


fession was voluntarily made. The reason 
for requiring compliance with this manda- 
tory requirement at the close of the re- 
cording of the confession, appears to be 
that itis only after hearing the confession 
and observing the demeanour of the per- 
sən making it, that the Magistrate is in 
the-best position ‘to append the requisite 


memorandum certifying the voluntariness| . 


of the confession made before him. If, 
the Magistrate recording a confession of 
an accused, person produced before him 
in‘the course of police investigation, does 
not, on the face of the record, certify in 
elear, categorical terms his satisfaction or 
belief as to the voluntary nature of the 
confession recorded by him, nor testifies 


orally, “as to. such satisfaction or belief, 
the defect would be fatal to the admissibi-|- 


lity and use of the confession against the 
accused at the trial. 


30. In the instant case, the Magistrate 


kas nowhere in the record of the con- ~ 


fession, certified his satisfaction. or belief 
about the: voluntariness of the confession: 
In the memorandum (Ex. P-28) append- 
ed by him at the foot of. the- confession, 
he has merely expressed a “hope” that 
confession was voluntarily made. 
Even:in his oral evidence at the trial, the 
Magistrate: (P. W.°18) did not vouch for 
tne voluntariness of the confession. He 
did not say that the usé of the .word 
“hope” by him.in the memorandum (Ex- 
hibit P-28) was due to ‘some accidental 
slip or heedless error. P..W. 28:is a.sub- 
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Divisional Magistrate and a member of the 
Judicial service.’ He is supposed to be a 
judicial officer of standing and experience. 
The memorandum, Ex. P-28, is in Erg- 
lish, and in the handwriting of the Magis- 
trate. It is, therefore, not possible to EKold 
that the Magistrate was ignorant of the 
difference in the meaning of the words 
“hope” and “believe” and that he un- 
` wittingly chose the former; while in 
reality, he intended to express what was 
meant by the latter, There is every pro- 
bability that the use of the word “hope”, 
instead of. “believe”, in the memorandum. 
Ex. P-28, by the Magistrate was delibe- 
rate, and not inadvertent. There is a 
marked difference in what is connoted by 
“hope” and “believe”; “to hope” means 
“to want and expect’; “to look forwerd 
with expectation and desire’. ‘Hope’ is 
a wishful feeling floating on nebulous 
foams projected into the unknown future. 
Deep hidden in “hope” dwells a lingering 
doubt, a speck of suspicion, that 
what is desired and expected may 
not turn out true. Not unoften, in 
the mind of the 
there lurks subconscious fear that 
the “hope” may turn out a “dune”. In 
contrast with it, the term “believe”, in 
the sense in which it is used in S. 164, has 
‘logical confidence’ or ‘rational conviction’ 
as its essential element. It imports a 
very high degree of expectation wrought 
by reason, a satisfaction fast-rooted in 
terra firma, 
truth of the fact perceived and believed. 


31. In the light of the above discus- 
sion, we are of opinion, that the Mazis- 
trate advisedly chose to use the ward 
‘“hope”, instead of ‘believe’, in the memo- 
randum Ex. P-28, because he was not 
fully-convinced that the confession, Exhi- 
bit P-27, had been voluntarily made, the 
- Magistrate’s mind being troubled by 
suspicion and doubt as to the voluntari- 
ness of. the confession. The -retracted 
confession, Ex, P-27, therefore must be 
excluded from consideration. 


aa 
$ 


32. We now turn to the remaining ten 
Circumstances. Out of ‘them, Circum- 
stances 9 and 10 could connect the appel- 
lant with some degree of certainty with 
the murder in question. But, as rightly 
pointed out by Mr. Altaf Ahmad, same 
vital factual components: of these Circum- 
Stances which were pointers towards the 
guilt of the appellant on the capital 
charge, had not been established, and the 
learned Judges of the High Court were 
in error in assuming their existence. 


person - hoping, ` 


free from doubt as to the. 
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33. While setting out Circumstance 9, 
the High Court has said that the jewels 
(M. O. 2 and M. O. 3 belonging to the de- 


' ceased) were recovered in pursuance of 


the statement (Ex. P-27) made by A-I. Re- 
ference to Ex. P-27 is obviously wrong 
because that Exhibit number has been 
given to the confessional statement of A-1 
recorded -by the Magistrate (P. W. 28) on 
February 8, 1974, while these jewels are 
said to- have been recovered on January 
31, 1974. Surprisingly enough, the Ses- 
sions Judge, also, had committed the 
same mistake when he said "M. O. 2 and 
M. O. 3 series which are gold jewels be- 
longing to Bushana Theshi were recover- 
ed at the instance of A-1 in pursuance of 


his confessional statement marked P-27 
before P. W. 34.” a 
34. We have, with the aid of the coun- 


sel on both sides, examined the record 
and find that no statement of A-1, alleged 


` to have been recorded under S. 27, Evi- 


dence Act leading to the recovery of the 
jewels (M. O. 2 and M. O. 3), was proved 
against him (A-1). The Police Inspector 
(P. W. 34) testified at the trial that in 
pursuance of the confessional statement 
(Ex. P-10). A-1 took the police party to 
Kodayan Kollai and produced the jewels 
(M. O. 2 and M.. 0. 3 series) from the roof 
of Attukottaigai, where they were lying 
covered in the Banian (M. O. 20). He 
seized those jewels under the Memoran- 
dum (R-11) which was attested by 
P. W. 21. We have examined Ex. P-10, 
dated 31-1-1974. It is conspicuous by the 
non-mention. of anything relating to the 
jewels (M. O. 2 and M. O. 3). It refers 
only to certain clothes. In his deposition, 
the Police Inspector (P. W. 34) did not re- 
produce the substance of the statement 
alleged to have been made before him by 
A-1 in respect of these jewels. Nor has 
the extract of the alleged confessional 
statement of the appellant leading to the 
discovery of these jewels been incorpo- 
rated in the Memorandum (R-11). Thus 
the fact remains that no confessional 
statement of A-1 causing the recovery of. 
these jewels was proved under S; 27, Evi- 
dence Act. The-only component of Cir- 


. cumstance 9, that had been established 


was that A-J -led the police party to a hut 
in the occupation~ of one Murugan «and 
produced from the thatch (roof) of that 
hut, the jewels (M. O. 1 and M. O. 2) and 
the Banian (M. O. 20), and. later the 
Serologist found human blood on these 
jewels. In regard to this recovery, two 
facets of this Circumstance and a related 
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factor must be borne in mind. Firstly, it 
is undisputed that the place of the re~ 
covery was not in the control or occupa- 
tion of the appellant. Secondly, this re- 
covery was made about 23 days after the 
murder. The third factor to be taken 
into consideratian in this connection is, 
the charge as originally laid against this 
appellant was that he had abetted by 
conspiracy, the murder committed by 
A-2. Indeed, the trial Judge had found 
that A-2 alone had murdered the de- 
ceased. He convicted A-2 for the sub- 
stantive offence under S. 302, Penal Code 
and A-I] was. made vicariously liable for 
the act of A-2, and convicted under S. 302 
read with S. 120-B, I. P. C. The High 
Court, however, acquitted A-2 and altered 
the convicted of A-1 to one under S; 302 
read with S. 34, I. P. C. In view of. the 
first facet, it is doubtful whether the re- 
covery of the jewels can be said to have 
been made from the exclusive possession 
or control of the appellant. Even if it is 
assumed to be so, then also the inference 
to be drawn from the recovery of these 
jewels at the instance of the appellant, 
cannot in view of the other two factors 
noted above, be legitimately stretched to 

. hold that he was. a participant in the 
- murder of the deceased. The safest limit 
to which the inference:can go against. the 
appellant is that he was only a receiver 
of stolen property. The blood on these 
jewels is not sufficient to establish un- 
erringly the aprellant’s complicity in the 
murder, when it was-the own case of the 
prosecution that A-2 murdered the de- 


ceased and removed the jewels from her 


body and gave them to-the appellant. — 


35. As regards Circumstance 10, the 
prosecution case was that after making 
the confessional statement (Ex. P-10) to 
the Police Inspector (P. W. 34), A-1 led the 
police party into the house and- produced 
therefrom the blood-stained sari OM. O. 1), 
a kaili (M. ©. 2) belonging to the deceased 
and the towel (M. O. 23) belonging to 
the appellant. These. articles were seiz- 
ed by P. W. 34 under the Mahazar (Ex, 
P-14). in the presence of P. W. 21. 


36. Mr. Altaf Ahmad contends that 
there was reason to suspect that the story 
of the recovery of: these blood-stained 
clothes of the deceased at the instance 
of the appellant was a fabrication because 
firstly, these clothes were found on the 
dead body of the deceased on January 7, 
1974 and secondly, the appellant was not 
& lunatic to. keep' these useless incriminat- 
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ing articles in his house for 23 days after 
the murder, a ; 


37. We find merit in this contention, 
In the first place, it is in the evidence of 
Sundarambal (P. W. 2), that when she 
along with others went to see the dead 
body of the deceased at the scene of 
occurrence, the sari and the jacket were 
on the dead body. Secondly, neither in 
the statement (Ex. P. 10), nor in the 
Mahazar (Ex. P. 14) is there any mention 
that these clothes were found blood 
stained. Thirdly, there is a discrepancy 
between the statement (Ex. P. 10) and 
the Mahazar (Ex. P. 14), inasmuch as the 
former speaks of the Sari of the deceased 
in addition to the .Kaili of the deceased, 
and the towel, but in the Mahazar there 
is no mention of the Sari, but only of 
the Kaili of the deceased. Fourthly, it 
does not stand to reason that the appel~ 


‘lant would preserve and keep. these 


worthless incriminating. articles in his 
house for 23 days after the murder. 


38. For these reasons, we think, Cira 
cumstance 10 was a wholly untrustworthy 
piece of evidence. Circumstances 1 to 8 
were not of a clinching character, and 
even in their totality, they were too in~ 
sufficient: to bring home the Capital 
Charge to the appellant, beyond doubt. 
Circumstance 8, by itself, could at best, 
lead to the inference that the appellant 


.Was a receiver of the stolen property on 


the thief, 


39. .In the light of all that has been 
said above, we set aside the conviction 


and sentence of the appellant in respect 


of the charge under S. 302. read with 
S. 34 I. P. C. We maintain his conviction 
and sentence under S. 379 I. P. C.- The 
appeal is thus allowed to the extent in- 
dicated above, 


40. Before we part with this judgment, 
we will like to place on record our ap- 
preciation of the valuable assistance 
rendered to us by Mr. Altaf Ahmad, 
Advocate, as amicus curiae in this case. 


Appeal partly allowed, 


# 
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V. R. KRISHNA IYER AND 
D. A, DESAI, JJ. : 
Shiv Chand, Appellant v, Ujagar Singh 

and another, Respondents, . 
Civil Appeal No. 2874 of 1977, Di- 

31-8-1978. : i ai 

resentation of the ‘People Ac 

of 1851), ‘Ss. 86, 82 — Scope of Ss. 86 (1) 

and 82 (b) — Election petition by an 

unsuccessful candidate — Allegation — of 
corrupt practice against another eer 
pleaded unsuccessful candidat Appli- 
cation by latter under S. 86 (4) for being 
impleaded as respondent — Effect of — 

Election petition, if liable to be dismiss- 

ed for non-compliance with S. 82 (b) —~ 

AIR 1978 Punj & Har 200, Reversed and 

AIR 1969 Andh Pra 151, Overruled. 


Cente 


S. 82 (b) requires the presence of evecy 
candidate against whom a corrupt prac- 
tice has been alleged, What is- imperative 
is the presence as a respondent of suck a 
candidate, not how or at whose instanze 
he has been joined as a aah The 

ublic policy behind S. 82 is 
compulsive presence of the candidate 
against whom corrupt practice has been 
imputed, It is of no consequence whe- 
ther he has been joined at his own m- 
stance or by the election petitioner. O3- 
‘ject of provision explained, (Para 4) 


‘Under S, 86 (1) the High Court shall 
dismiss an election petition which does 


not comply with the provisions of S. £2. 


The test is whether the election petition 
complies with S, 82, not whether tne 
election petitioner has failed to comply 
with S. 82. The substance of the matter 
must govern because hyper-technicality, 
‘when the public policy of the statute is 
fulfilled, cannot be permitted to play 
the procedural tyrant to defeat a vital 
judicial process, namely,. investigation 
into the merits of the election petition. 
. a (Para 5) 
S. 86 (4) cannot be read down to cov2r 
only such candidates as are not required 
to be impleaded as respondents und2r 
S. 82 of the Act.. The grammatical con- 
struction of ‘any candidate’ does not ad« 
mit of such a narrow and artificial 
meaning, Where, therefore, in an elerc- 
tion petition filed by an unsuccessful 
candidate (S) there are certain allega- 
tions of corrupt practice ‘against anothar 
unsuccessful candidate (M) who is not 
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made a party to the petition, on an ap- 
plication by M for being impleaded as 
respondent, the-Court must implead him 
as such. In such a case the question of 
substantial compliance and the manda- 
tory or directory nature of the prescrip- 
tion in S. 82 (b) do not arise. S. 86 (4) of 
the Act itself entitles M to be joined as 
respondent. The right cannot be defeated 
and once he comes on record as party, 
the petition is in order and cannot be 
dismissed for non-joinder. The fact that 
there are suspicious features suggestive 
of collusion between S and M is imma- 
terial, Even assuming: that there is an 
element of collusion that will not de- 
prive M of his entitlement under S, .86 
(4) of the Act. AIR 1978 Punj & Har 200, 
Reversed; AIR 1969 Andh Pra 151, Over- 
ruled and AIR 1969 SC 677, Expld. 
(Paras 6 to 8, 10, 11) 
Anno: AIR Manual (8rd Edn.) Rep. of - 
the People Act, S. 86 N. 4 and S. 82 N, 2. 
Cases , Referred: Chronological Paras 


AIR 1969 SC 677: (1969) 1 SCR 630 8 
AIR 1969 Andh Pra 151 aa a 


V., M. Tarkunde; Sr. Advocate (Mr. 
Hardev Singh & Mr. R, S. Sodhi Advo- 
cates with him), for Appellant; Mr, D., D. 
Sharma, Advocate (for No. 1) and M/s. 
S. K. Mehta, K. R. Nagaraja, P. N. Puri, 
G. Lal, Advocates (for No. 2), for Res= 
pondents. , 


V. R. KRISHNA IYER, J:— An elec- 
tion petition became an infant casualty 
because of an alleged non-joinder of a 
necessary party as visualised by S. 82 
(b) of the Representation of the People 
Act, 1951 (the Act, hereafter). That pre- 
mature dismissal, by-pašsing investiga- — 
tion -into the merits, has driven the peti- 
tioner-appellant to this Court where he 
has urged that the ends of law-and jus- 
tice have been stultified by the strangely 
technical view taken by the High Court 
in its dismissal order, 

2. A few facts, and then, a brief dis- 
cussion, the point being res integra so 
far as this Court is concerned, The ap- 
pellant before us is ‘the election peti- 
tioner, having been a defeated candidate- 
in the General Elections held in June, 
1977. There were quite a few candidates, 
including one Shri Mal Singh, who ap- 
pears to have retired from the contest 
for the seat although duly nominated as 
a candidate, The. respondent was return- 
ed as the successful candidate and the 
disappointed petitioner challenged the 
election by filing a petition wherein, 


ing a corrupt practice against the. re- 
turned candidate and Shri Mal Singh. 
To such a pleading S. 82 is attracted. 
That provision states that a petitioner 
shall. join as respondent to his petition 
any candidate against whom allegations 
of any corfupt practice are made in the 


petition. By this mandate, the petitioner. 


was bound to implead as respondent Shri 
Mal Singh, But he omitted to do so ini- 
tially. The respondent, in his written 
statement, raised a preliminary objec- 
tion’ that ‘the failure to join ‘Shri Mal 
Singh as a respondent entailed dismissal 
- of ithe election petition, The case was 
; adjourned for arguments on the prelimi- 
nary issue to September 15, 1977. In the 
meanwhile, on September 8, 1977, an 
interlocutory application was filed by the 


election petitioner under O, 1, R. 10 (2),. 


- 0.6, R, 17 and S. 151, Code of Civil 
Procedure, seeking to implead as respon- 


dent No, 2, the said Mal Singh. In the’ 


alternative, he prayed for deletion of the 
. allegation of corrupt practice against 
Shri Mal Singh. On the same day, Shri 
Mal Singh filed an application under Sec- 
tion 86 (4) of the Act praying that he be 
impleaded as respondent to the election 
petition. Thus, there was a motion for 
impleadment by the élection petitioner 
as well as by Shri Mal Singh and they 
were disposed . of together by an order 
which is under appeal. 


3. It is fairly clear that Shri Mal 
Singh was a necessary party since acor- 
rupt practice was imputed to him. He 
made an application to be impleaded as 
respondent exercising the procedural 
right he had under S, 86 (4) of the Act 
which reads thus: i 


“386 (4) Any candidate not already a 
respondent shall, upon application made 
by him to the High Court within four- 
teen days from the date of commence- 
ment of the trial and* subject to any 
order as to security for costs which may 


be made by the High Court, be entitled 


to be joined as a respondent. _ 


Explanation— For the purpose of this . 


sub-section and of Section 97, the trial 
of a petition shall be deemed to com- 


.. mence on the date fixed for the respon- 


dents to appear before the High Court 
and answer the claim or claims made in 
the petition.” : 

. 4 Sri Mal Singh did 
the stipulated period. and, a plain read- 


, 
< 


Shiv Chand v. Ujagar Singh (K. Iyer J.) 
inter alia, he made allegations constitut- 


_cansequence of such 


apply -within - 


` ALR. 
ing of the provision just reproduced en- 
titles him to be joined as a respondent. 
Any candidate shall be entitled to be 
joined as, a respondent, ‘on the clear 
wording of the section and since Shri 
Mal Singh is a candidate he.is entitled 
to be joined as a respondent. When the 
text is plain, in the absence of compel- 
ling reasons, there is no justification for | 
truncating its sense. If Shri Mal - Singh 
is impleaded on his application then the 
election petition will have on the party 
array the candidate against whom alle- 
gations of corrupt ‘practice have been 
made in the petition, That is to say, Sec- 
tion 82 (b) will stand fulfilled. It is ene 
vious that S, 82 (b) requires the presence 
of every candidate against whom a cor-. 
rupt practice has been alleged. What is 
imperative is the presence. as. a respon- 
dent of such a candidate, not how or at 
whose instance he has been joined as a 
respondent. The purpose is obvious and 
two-fold. When injurious averments are 
made against a candidate natural justice 
necessitates -his being given an opportu- 
nity to meet those charges, because the 
averments being 
upheld ‘may be disastrous for-such candi-| - 
date, Secondly, in the absence of the 
party against whom charges have been 
levelled the reality of the adversary sys- 
tem will be missed. Above all, the con- 
stituency is vitally . concerned with the 
investigation into the proof or disproof 
of corrupt practices of candidates at eléc- 
tions. Thus, the public policy behind Sec- 
tion 82 (b) is the compulsive presence of] 
the candidate against whom- corrupt 
practice has been’ imputed. It is of no 
consequence whether he has been joined 
at his own instance or by the election- 
petitioner. In the present case, the peti- 
tioner did move to bring on record Shri 
Mal Singh but that was rejected, The 
petitioner alternatively sought to delete 
the corrupt practice imputed to Shri Mal 
Singh, That too was refused, if we may 


‘say so, rightly. The short question is , 


whether the court was right in rejecting ` 
the request of Shri Mal Singh: to be 
ranked as a respondent .when his appli- 
cation was otherwise in order. 


5. We are satisfied that if he is im- 
pleaded as a respondent the election pe- 
tition cannot. be dismissed under S. 86 (1) 
of the Act. That provision states that, 
the High Court shall dismiss an election 
petition which does not comply with the 
provisions of S. 82. The test is whether 
the election petition complies with S, 82, 
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not whether the election petitioner has 
failed to comply with Section ©. 
The substance of the matter: must 
govern because hyper-technicality, when 


the public policy of the statute is fulfil- 


ed, cannot be permitted to play the pre- 
cedural tyrant to defeat a vital judicial 
process, namely, investigation into tke 
merits of the election petition. 


6. The result of the discussion is that 
Shri Mal Singh was 
been impleaded as respondent, 


based on a misinterpretation, Had ‘i 
been impleaded the dismissal of the eles- 
tion. petition would have been illegal. 


7. Let us examine the reasons . given 
by the learned Judge for the course 22 
has adopted. Counsel for the respo2 
dent, in supporting the reasoning. of tae 
i High Court, haş relied on a ruling. in. 
Satyanarayana v. Saidayya, AIR ‘1959 


Andh Pra 151. The argument _ which hes. 
appealed to both. the courts is the sarae. 


and we. regard it as fallacious. We 40 
not propose to examine the discretiona~y 
dismissal of the application by the ele- 
tion-petitioner, under O, 1, R, 10, at al, 


to implead Shri Mal. Singh. We confine: 


ourselves to S..86 (1) and S. 86 (4) = 

the Act. According to the learned J ey 
S. 86 (4) has to be read down to covet 
only such candidates as are not requÈ- 
ed to be impleaded as respondents u+- 
der S, 82 of the Act, For one thing, tae 
grammatical construction of “any cance 
date” does. not admit of such a narrow 
and artificial meaning, The reason given 
by the court .hardly impresses us, De- 
‘deed, we are not able to conceive easiy 
of a case where a candidate who is nad- 
ther the returned ‘candidate nor om> 
against whom corrupt practices are in- 
puted would care to implead himself 3s 
respondent. He serves no purpose by g&- 
ting so impleaded except the teasing ari 
draining experience of being a` litigart. 
The mere assertion by the trial Cotrt 
that S. 86 (1) would be rendered nuga- 
tory by a candidate like Mal Singh taz- 
ing recourse to the provisions of suz- 
sec. (4) of S. 86 does not carry convictien 
nor are we able to glean into the inte 


tion of the legislature as the learn=1 


Judge states.. : Shri Mal . Singh, having 
been a candidate, is oné entitled to come 
within S. 86 (4).. On his application te 
court shall implead him. In this view, 
ithe - question . of. substantial - compliance 
and the” ‘mandatory or directory nature 
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entitled to. har? 
The re 
fusal by the court to do so is illegal ard 


(K. Iyer J.)  [Prs. 5-10] © S.C. 1585.. 


of the prescription. in S, 82 (b) do not 
arise. 2 
8. Shri Mehta relied upon Mohan Raj° 
(1969) 1 SCR 630: (AIR 1969 . SC 677) 
heavily, The question raised there was 
whether the provisions of the Code of 
Civil Procedure, especially O. 6, R. 17 
and O. 1, R. 10 could be used in such a 
manner as to defeat the procedural po- 
licy and statutory imperative of Sec. 82 
of the Act. Obviously that“ cannot be 
done because the provisions of the Re- 
presentation of the People‘. Act where 
they lay down specific prescriptions must 
prevail and cannot be fraustrated by im- 
porting the Code of Civil Procedure. 
Here, however, S. 86 (4) of the Act itself 
entitles Mal Singh to be joined as res- 
pondent. That right cannot be defeated: 
and once he comes on record as party 
the petition: is in order and cannot be 
dismissed for non-joinder, Procedural . 
tyranny compounded by lexically unwar- 
ranted technicality cannot be. tolerated 
in a court. Moreover, once Mal Singh 
comes on.the. party array by virtue of 
Sec. 84 (4) the fatal infirmity, if any, 
must be judged with ‘reference to the 
petition as amended by the addition of 
the new respondent. It is the amended 
petition consequent on the addition under 


. S, 86- (4): of Mal Singh that has to be} 


alia in the light of S, 86 (1) road with 
. 82 (Bb) of the Act, 


. 9.. Several decisions have been cited 
before ‘us by both the sides to buttress 
up their respective stances but we find 
only marginal relevance for those de- 
cisions and do not burden this qudgment 
with the citations. 


10. In this view, issue No. 2 was wrong- 
ly decided by the High Court. We hold 
that Shri Mal Singh should have been 
impleaded as a respondent, Since he has 
applied in this court also for the same 
relief we direct him to be joined as a 
respondent to the election petition” We 
are not impressed with ‘the submission 
of Shri Mehta for the -respondent that 
there are suspicious features suggestive 
of collusion between the election-peti- 
tioner and Shri Mal Singh and that for] 


‘that reason the petition to. implead filed 


by Shri Mal Singh should be dismissed: 
It is quite conceivable that Shri Mal 
Singh against whom serious. allegations 


‘have been made in the election petition 


would have sought to be impleaded so. 
that he could clear the aspersions made 


against him, to the satisfaction of the 


constituency through an adjudication in 


\ 
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the court. Even assuming that there was 
an element of collusion that would noz 
deprive him of his entitlement under 
S. 86 (4) of the Act. Perhaps, the res- 


_|pondent (successful candidate) may well 


rely on these and other features whet. 
enquiry is made into the merits of the 
matter and seek to persuade the court 
that when the petitioner himself was 
willing to abandon the allegations and 
Shri Mal Singh appeared on the scene 
under coincidentally dubious circum- 
stances, the charge was liable to be dis 
believed, It is not for us in this court 
to express any opinion, one way or the 
other, on the matter except to point oul 
that even assuming Shri Mehta’s assump- 
tion of mala fides or collusion it has no 
bearing on the right of Shri Mal Singk 
to be joined as a respondent, 


11. The upshot of the above discus- 
sion is that the appeal has to be allow- 
ed, that Shri Mal Singh has to be im- 
pleaded as respondent No. 2, that the 
finding on Issue No. 2 should be set 
aside and the election petition remanded 
to the trial Court to be restored to file for 
expeditious: disposal on merits. We al- 
low the appeal but, in the circumstan- 
ces, direct the parties to bear their costs 
throughout, 

Appeal allowed. 





AIR 1978 SUPREME COURT 158 | 
(From: 1973 Tax LR 669 (Cal)) 


P. N. BHAGWATI, V. D. `` 
TULZAPURKAR AND R. 8. 


PATHAK, JJ. 
Commissioner of Income-tax, Wes 
Bengal, Appellant v. M/s. Edward Ka- 


venter (Private) Ltd., Respondent, 

Civil Appeals Nos, 1111-1114 of 1972, 
D/- 24-8-1978. 

Income-tax Act (11 of 1922), S. 10 (4A! 
— Applicability of sub-sec. (4A) — 
Guiding principles, 


Where despite huge annual turnovet 
in the neighbourhood of Rs, 25 lacs of 
the assessee company and two producing 
centres and several distributing centres, 
the assessee incurred only a total ex- 
penditure of not. more than Rs, 5,000/- 
per month at the head office and the 
monthly remuneration and commission 
paid to the directors and one other per- 
son ` Rs, 4,500/- and the material pro- 
a eprint aa tn nttiy, 


IV/IV/E264/73/SNV 


—= 


duced before the tax authorities clearly 
showed that the directors were attending 
to the business of the assessee, the re- 
muneration and commission paid to the 
directors could not be said to be exces- 
sive or unreasonable as to warrant dis- 
allowance of any amount paid to the 
persons in question, (Para 2) 


BHAGWATI, Ja— The assessment 
years with which we are concerned in 
these appeals are 1956-57, 1957-58, 1958- 
59 and 1959-60 for which the relevant 
accounting years were the financial years 
ending 3lst March 1956, 31st March, 
1957, 3lst March 1958, 31st March 1959 
respectively. The only question which 
arises for consideration in these appeals 
is whether the Tribunal was right in 
holding that the disallowance of the 
amounts of Rs. 46,162/-, Rs. 45,753/-, 
Rs, 42,967/- and-Rs, 46,720/- out of the 
remuneration and commission paid to four 
directors of the Company and one K, A. 
Dikshit for these four assessment years 
by resort to S. 10 (4A) of the Indian In< 
come-tax Act, 1922 was unjustified, Dur- 
ing the four relevant assessment years 
the assessee paid to its four directors and 
ane K. A. Dikshit who was Personal As- 
sistant to Rani J, D. Devi, one of the 
directors of the assessee, certain remu- 
neration and commission in consideration 
cf their attending to the work of the as- 
sessee, The Income-tax Officer was of the 
view that the amounts paid to these 
four directors and K, A. Dikshit by 
way of remuneration and commission. 
were unreasonable and excessive having 
regard to the legitimate business needs 
of the assessee and the _benefit derived 
by or accruing to it therefrom and he, 
therefore, disallowed the amounts of 
Rs, 46,162/-, Rs, 45,753/-, Rs. 42,967/- and 
Rs, 46,720/- out of such remuneration 
and commission under S, 10 (4A). The 
view taken by the Income-tax Officer 
was confirmed in appeal by the Appel- 
late Assistant Commissioner but on fur- 
ther appeal at the instance of the asses- 
see, the. Tribunal disagreed with the 
view taken by the taxing authorities and 
keld that no part of the remuneration or 
commission paid to the four directors 
and Shri K. A, Dikshit could be regard- 
ed as excessive or unreasonable, if the 
legitimate business needs of the assesseę 
and the benefit derived by or accruing 
to the assessee therefrom were taken ins 
to account from the point of view of a 
businessman. The Revenue carried the 
matter to the High Court by way of @ 
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Reference but the High Court. also took 
the same view as the Tribunal and hav- 
ing regard to the facts and circumstan- 
ces of the case, which in the view of the 
High Court were eloquent, the High 
Court held that so far as K. A. Dikshit 
was concerned he was neither a director 
nor a person having any substantial in- 
terest in the assessee and hence S. 10 
(4A) 


him and so far as the four directors 


were concerned, though S. 10 (4A) was. 


applicable, there. was nothing to show 
that the payment of commission and. re- 
muneration to them was excessive or -un- 
reasonable and hence the Tribunal was 
right in holding that the disallowance o 
various amounts out of the remuneration 
and commission paid to them was unjus- 
tified, The Revenue thereupon preferred 
the present appeals with special leave 
obtained from this Court. 


2. We have carefully considered the 
facts and circumstances of the presen: 
case and gone through the judgment 0 
the High Court, but we do not think any 


fault can be found with the reasoning o- 


the High Court in taking the view 
against the Revenue on the question oI 
disallowance of the 
out of the remuneration and commissicn 
paid to the four directors and Shri K. A. 
Dikshit under S. 10 (4A). It is not neces- 
sary .to reiterate the various facts and 


circumstances set out in the judgment of 


the High Court in support of the view 
taken by it but it will be sufficient to 
state that the annual turnover of the as- 
sessee during the assessment years in 
question ranged between Rs. 23,66,000/- to 
Rs, 30,86,000/- and the assessee had two 
producing centres, one at Fatteabad ard 


the other at Ghum in Darjeeling district _ 
and also several other distributing cen- - 


tres. And despite this huge annual 
turnover and large number of centres ta 
look after and supervise, the assessee in- 
curred a total expenditure of not more 
than Rs. 5,000/- per month ‘at the head 
office and this expenditure of about 
Rs, 5,000/- per-month was inclusive of 
the remuneration and commission paid 
to the four directors and Shri K. A, Dik- 
shit. It is impossible to sayin the’ cir- 
cumstances that:the remuneration and 
commission paid to. the four directors ar.d 
Shri K. A. Dikshit was excessive or un- 
reasonable. The total remuneration and 
commission paid to the ‘four directors 
and Shri K. A, Dikshit”: was in the 
neighbourhood of Rs, 4,500/- per month 


had no application in relation [0° 


aforesaid amounis - 
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which means that other ` office expendi- 
ture by way of salary to, employees and 
other staff was only about Rs. 500/-, 
per month, This.would clearly show that! 
the four directors and Shri K. A. Dikshit 
were attending to the business of the 
assessee and in fact, this was clearly: 
borne out from the material produced: 
on behalf of the assessee in the proceed- 
ings before the tax authorities. We fail 
to see how the payment of AOE TAA 
and commission to the four directors 
and Shri K. A. Dikshit could in the 
circumstances be said to be excessive or 
unreasonable so as to warrant disallow- 
ance of any amount out of it by the In- 
come-tax Officer under: S, 10 (4A). The 
High Court was, in our opinion, right in 
answering the question referred to it by 
the Tribunal in favour of the assessee 
and against the Revenue, 

3. We accordingly dismiss the appeal 
with costs, ~ . 
Appeal dismissed. 





AIR 1978 SUPREME COURT 1587 
(From: Delhi)* 

V. R. KRISHNA IYER, D. A. DESAI 
AND O. CHINNAPPA,. REDDY, JJ. 

M/s. Banarsi Dass Chadha and Bros., 
Appellant v. Lt. Governor, Delhi Admn. 
and others, Respondents, - 

Civil Appeal No. 1278 of 1978, D/- 
21-8-1978. . l l 


Mines and Minerals (Regulation and 
Development) Act (1957), S. 3 (e) — 
“Mineral” — Meaning of — Brickearth 
is a mineral — Central Government is 
competent to notify it as “minor mine- 


. ral” — AIR 1969 Cal 281 Overruled — 


(Words and Phrases — Mineral — Mean- 
ing of). i: l on 

A substance must first be a mineral 
before it can be notified as a minor 
mineral pursuant to the power vested in 
the Central Government under S. 3 (e) 
of the Act. a (Para 4): — 

If the expression “minor mineral” as 
defined in S. 3 (e) includes “ordinary 
clay” and “ordinary sand”, there is no 
reason why earth used for the purpose 
of making bricks should not be compre- 
hended within the meaning of the word 
“any mineral” which may be declared 


*(Civil Writ No. 96 of 1971, D/- 15-11- 
1976 (Delhi)). . 


IV/JV/D939/78/DVT 
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as a “minor mineral” by the Govern- 
ment. The word “mineral” is not a term 
of art. It is a word of common par~ 
lance, capable of a multiplicity of mean- 
‘ings depending upon the context. In the 
context of the Mines and Minerals (Re- 
gulation and Development) Act the word 
“mineral” is of sufficient amplitude te 
include “brickearth,” AIR 1976 SC 1393 
and (1902) 47 L Ed 575 Rel, on., (19031 
1 KB 603 Disting, AIR 1965 Pat 491 
and AIR 1972 Punj & Har 356 (FB) anc 
AIR 1975 All 386, Approved. AIR 196€ 
Cal 281 Overruled, C. W. No. 96 of 1971 
D/-: 15-11-1976 (Delhi), Affirmed, 
, ; (Paras 4, $, T? 
Anno: AIR Manual (3rd Edn.), Mines 
and Minerals (R & D) Act, S. 3 (e) N: 1. 
Cases Referred: Chronological Paras 
AIR 1976 SC 1393 : (1976) 3 SCR 869, 
AIR 1975 All 386 TO 
AIR 1972 Punj & Har 356 (FB) 
AIR 1969 Cal 281 
AIR 1965 Pat 491 , 
(1903) 1 KB 603 : 88 LT 366, Todd, Bir- 
leston and Co. v. N. E. Rly, Co. 7 
(1902) 47 Law Ed.575 : 188 US 526, Nor- 
thern Pacific Railway Co. v, John A. 


oe << ot ch LN 


Soderberg z : 5 
(1882) 20 Ch D 552 : 46 LT 301, Midland 
Rly, Co, v. -Haunchwood .. ' 5 


(4872) 7 Ch 699 : 27 LT 291, Hext.. v. 


Gill s ¥ 
Mr. B. Dutta, Advocate, for Appel- 
lant; Mr. Soli J. Sorabjee, Addl. Sol. 


General (Mr. R. N, Sachthey, Advocate 
with him), for Respondent Nos. 1 and 2. 
CHINNAPPA REDDY, J.:— We grant- 
ed special leave and heard arguments on 
the limited question whether. ‘brick- 
earth’ is a ‘minor mineral’ within the 
meaning of that expression as defined in 
S, 3 (e) of the Mines and Minerals (Re= 
gulation and Development) Act, 1957. 


2, The definition is. as: follows: 

"Minor mineral’ means building stones, 
gravel, ordinary clay, ordinary sand 
- other than sand used for prescribed pur- 
poses, and any other mineral which the 
Central Government may, 
- in the official. Gazette declare to -be a 
minor mineral;” 
In exercise of the power conferred by 
S. 3 (e) of the Act, the Central Govern- 
ment declared the following minerals tc. 
. be minor minerals . pin 

“Boulder, Shingle, Chalcedony pebbles 
used for ball mill purposes only, lime- 
shell kankar and -limestone used . for 


.. ]ime-burning, murrum, brick-earth,: ful- 


ler’s earth, bentonite road metal; reh- 
‘matti, slate and shale when used for 
building material”. l 

3. The submission of the learned 
counsel for the appellant was that a sub- 
stance had to. be a mineral before it 
could be notified as a minor mineral pur- 
suant to the power under S. 3 (e) of the 
Mines and ‘Minerals (Regulation and 
Development) Act, 1957. He urged that 
brick-earth was not a mineral and, there- 
fore, it could not be notified a minor 
mineral, - 
4- We agree with the learned counsel 
that a substance’ must first be a mineral 
before it can be notified as’ a minor 
mineral pursuant to the power vested in 
the Central Government under S. .3:(e) 
of the Act. -The question, therefore, is 
whether brick-earth is.a mineral. The 
expression “Minor Mineral” as defined in 
S. 3 (e) includes ‘ordinary clay’ and 
‘ordinary sand’, If the expression “minor 
mineral” as defined in S. 3 (e) of the Act 
includes ‘ordinary clay’ and ‘ordinary 
sand’, there is no reason why earth used 


for the purpose of making bricks should 


rot be comprehended within the mean- 
ing of the words “any other mineral” 
which may be declared as a “minor 
mineral” by the Government, The word 
“mineral” is not a term of art. It is a 
word of common parlance, capable of a 
multiplicity of meanings depending upon 
the context.. For example the word is 
accasionally used -in a very wide sense 
to denote any substance that is neither 
animal nor vegetable. Sometimes it is 
used in a narrow sense to mean no more 
than precious metals like gold and sil- 
ver. Again, the word “minerals” is often 
used to indicate substances obtained from 
underneath the surface of the earth by 
digging or quarrying. But this is not al- 
ways sò as pointed out by Chandrachud,. 
J. (as he then was) in Bhagwan Dass v. 
State of Uttar Pradesh ((1976) 3 SCR 
€69) : (AIR 1976.SC. 1393) where the 
learned Judge said (at p. 874 (of SCR)! 


at p. 1397 of ATR): 
by notification — 


‘It was urged that the sand and gravel 
are deposited on the surface of. the land 
end not under the surface. of the soil 
and therefore they. cannot be called mine~ 


rals and equally so, any operation by — 


which. they. are „collected: or gathered 
cannot properly be called .a.mining ope- 
ration, It is in the. first place wrong to 
assume that mines: and. minerals . must 
always be ‘sub-soil and that there can be 


‘no. minerals on the surface.of the earth. ` 


>» 


“formed experience. 
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Such an assumption is contrary to in~ 
In any case, the de- 
finition of mining operations and minor 
minerals in S. 3 (d) and (e) of the Act 
of 1957-and R. 2 (5) and (7) of the Rules 
of 1963 shows that minerals need not ba 
subterranean and that mining operations 
cover every operation undertaken for the 
purpose of “winning” any minor mine~ 
‘ral, “Winning” does not imply a sie 
dous or perilous activity. The ` 

simply means “extracting a mineral” 
and is used generally to indicate any 


‘activity by which a mineral is secured, 


“Extracting” in turn, means drawing cut 
or obtaining, A tooth is ‘extracted’ as 


‘much as is fruit juice and as much as a 


mineral. Only that the effort varies from 


‘tooth to tooth, from fruit to fruit and 


from mineral to mineral. sd 


5. We may also refer ‘to Northern 
Pacific Railway Company v. John A. 


Sedrbarg, (1902) 47 Law Ed 575), where 
the Supreme Court of United States . ob- 


‘served as follows (at p. 581): 


“The word ‘mineral’ is- used in so many 


„senses, dependent upon the context, that 


_the ordinary definitions of the. dictionary 


tion in a given case, 


throw but little light upon its significa~ 
Thus, the scier-ti+ 
fic division of all matter into the animal, 


‘ yegetable, or mineral kingdom would be 


absurd as applied to a grant of lands, 
since all lands belong to the mineral 
kingdom, and therefore, could not be ex- 
cepted from the grant: without being de~ 
structive of it, Upon the other hand, a 


definition which would confine it to the 


precious metals—gold and silver—wauld 
so limit its application as to destroy at 
once half the value of .the exception. 


‘Equally subversive of the grant would 


be the definition of minerals found in 
the Century Dictionary: as “any consti~ 
tuent. of the earth’s crust;” .and that of 
Bainbridge on Mines: “All the substan- 


. ces that now form, or which once form- 


ed, a part of the solid body of the earth,” 
Nor do we approximate much more 
closely to the meaning of the word by 


~ ‘treating minerals as substances which are 
i “mined” as distinguished from those which 


are “quarried”, since many valuable de~ 


' posits of góld, copper, iron, and coal lie 


_ upon or near the surface of the. earth, 
` and-some of. the most valuable building 


X ; 


+7" 


stone, such for instance, as the Caen- 
stone in France, is excavated from mines 
Tunning far’ beneath the surface. 


„ed by us, if the expression ‘minor. mine- 


; This . 
> distinction ‘between underground: ‘mines 
atid dpen workings was- expressly repu- `" 


‘should not be held to- be ‘ary other 


diated: in Midland R. C.. v. Haunchwood 
Brick and Tile Co, ((1882) 20 Ch Div 552) 
and in Hext v, Gill ((1872) 7 Ch 699).” 


6. The Supreme Court of United 
States also referred to several English 
cases where stone for road making or 
paving was held to be ‘minerals’, as also 
granite, sandstone, flint stone, gravel, 
marble, fire clay, brick-clay, and the 
like, It is clear that the word “mineral’ 
has no fixed but a contextual connota- 
tion. 


7. The learned counsel for the appel- 
lant invited our attention to the deci~ 


sion of the. Court of Appeal in Todd Bir- 


leston and Co.. v. The North Eastern 
Railway Co. (1903) 1 KB 603, and to 
Stoud’s Judicial Dictionary to urge that 
clay, brick-earth and the like have some- 
times been held not to be minerals by 
English Courts. .As we said earlier the 
word mineral is an elastic word whose 
meaning depends upon the -setting in 
which it is-used, For instance, in the 
case cited, the question was whether 
clay forming the surface or subsoil, and 
constituting the “land” compulsorily 


‘taken for the purposes of a railway, was 


not a mineral within the meaning of 
Ss, 77, 78 or 79 of the Railway Clauses 
Consolidation Act. The answer was that 
‘clay’ was not a mineral for the purposes 
of the Railway Clauses Consolidation 
Act. Any other conclusion, in the con- 
text of the Act, would have led to the 
absurd result that the original owner 
whose land had been taken would be en- 
titled to dig and take . away the | clay 
from the land on which the Railway was 
constructed, thus defeating the very ob- 
ject of the compulsory taking. On the 
other hand, as noticed by. the Supreme 
Court of the United States, in several 
English cases clay, gravel, sand stone 


ete. had been held to be minerals. That 


is why we say the word mineral has no 
definite meaning but has a variety of 
meanings, depending on: the context of 
its use, In the context of.the Mines and 
Minerals (Regulation and Development) 
Act, we have’ no doubt that the word 
‘mineral’ is‘ of sufficient amplitude to in- 
clude ‘brick-earth’. As already observ- 








ral’ as defined in the Act includes ‘ordi- 
nary clay’ and: ‘ordinary sand,’ there 
is no earthly reason why ‘brick-earth’ 


mineral’ which maybe declared as a 
‘minor mineral’, We-do not. think i 
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necessary to pursue the matter further 
except. to say that this was the view 
taken in Laddu Mal v, State of Bihar 
(AIR 1965 Pat 491), Amar Singh Modila- 
v. State of Haryana (AIR 1972 Punj & 
Har 356) (FB) and Sharma & Co. v 
State of U. P, (AIR 1975 All 386), We 
do not agree with the view of the Calcutte 
High Court in State of West Bengal 
yv. Jagadamba Prasad (AIR 1969 Cal 281) 
that because nobody speaks of ‘ordinary 
earth’ as a mineral it is not a minor 
mineral as defined in the Mines and 
Minerals (Regulation and .Development) 
-Act, The appeal is accordingly dismiss< 
ed with costs, 


Appeal dismissed. 





AIR 1978 SUPREME COURT 1590 
(From: Andhra Pradesh)* . 


JASWANT SINGH AND 
P. S. KAILASAM, JJ. 

P. Vijayapal Reddy and others, Appel- 
lants v. The State (Govt. of India), Res- 
pondent. 

Criminal Appeal No. 261 of 1976, D/- 
10-8-1978. 


. (A) Criminal P. C. (2 of 1974), Sec, 482 
— Interlocutory order — Interference by 
High Court — Exercise of inherent power 
—- When open. 

‘The High Court does not ordinarily 
interfere at an interlocutory stage of a 
criminal proceedings pending in a sub- 
ordinate Court, The inherent powers 
possessed by it under S, 482 of Cr. P.C. 
can be invoked and exercised only when 
the facts alleged in the complaint if they 
are accepted to be correct at their face 
value, do not make out an offence with 
which the accused is charged. 

. (Paras 1,2) 


Thus, the High Court can refuse to 
exercise its inherent powers under Sec- 
‘tien 482 to quash the criminal proceed- 
‘ings against the accused u/R, 21 (1) (ii) 
read with R, 27 of the Mineral Conserva- 
‘tion and Development Rules (1958) when 
some evidence regarding the user of the 
minerals in question (i e. the Shahabad 
Stones) is necessary to determine the 
question as to whether the said minerals 
a a SETI LE Re EEE 


*(Criminal Misc. Petn. No, 2084 of 1975, 
D/- 2-12-1975 (Andh Pra.)), 


W/JV/E242/78/SSG 


[Pr, 1} P, V. Reddy v, State (J, Singh J.) 


N 


A.L. R, 


could or could not be used as a major 
mineral for certain purposes, C., M. P. 
No, 2084/75 D/- 2-12-1975 (AP), Affirm- 
ed. (Para 2) 


Anno: AIR Comm, Cr, P, C, (7th Edi« 
tion), S. 482, N. 6, 


(B) Constitution of India, Art, 136 — 
Interference by Supreme Court in Ap- 
peal by special. leave — Criminal case~ 
Necessary evidence still to be recorded— 
Held, this was not a case where Sup- 
reme Court will interfere under Article 
136. ‘(Para 2) 


Anno: AIR Comm, Constn. of India, 
Art, 136 N. 10A. 


' Mr, D. V, Patel, Sr. Advocate (M/s, 
Naunit Lal and Miss Kiran Singh Advo-~« 
cates with him), for Appellants; Mr. P. 
P. Rao, Sr. Advocate (M/s. K. Narayana 
Rao and G. N. Rao, Adovactes with 
him), for Respondent, 


JASWANT SINGH, J.:— The appel- 
lants who are Directors of Tandur and 
Navandgi Stone Quarries Private Limited 
and holders of a mining lease for extrac- 
tion of lime stones (shahabad stones) are 
being prosecuted in the Court of Munsif, 
Judicial Magistrate, First Class, Tandur, 
for the alleged violation of R. 21 (1) (ï) 
of the Mineral Conservation and Deve- 
lopment Rules, 1958 which is’ made 
punishable under R. 27 of the said Rules 
in that they failed to employ a qualified 
geologist or a mining engineer. They 
made an application before the trial 
Magistrate urging by way of preliminary 
objection that the complaint against 
them was not maintainable in view of 
the fact that the ‘Shahabad Stones’ 
which were being extracted by them 
were used for building and construction 
purposes and as such were minor mine- 
rals which were specifically excluded 
from the purview of the Rules, The 
Magistrate dismissed the application hold- 
ing that what was being operated by the 
appellants was ‘a mine for the purpos@ 
of the provisions of R. 21 of the Mine- 
ral Conservation and Development Rules, 
1958.’ The appellants thereupon moved 
the High Court for quashing the afore- 
said criminal proceedings pending against 
them reiterating that as the Shahabad 
Stones which they were extracting were 
used for building purposes and were des- 
cribed as minor minerals in Item 15. of 
Sch. I to the Andhra Pradesh Minor 
Mineral Concession Rules, 1966 (herein~ 
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after referred to “as M.M.C. Rules, 
1966”), the complaint against them was 
not tenable. The High Court dismissed 
the application holding that the inherent 
powers possessed by it under Sec. 482 
of the Code of Criminal Procedure, 1973 
could be invoked and exercised only 
when the facts alleged in the complaint 
if they are accepted to - 
their face value, do not make out an 
offence with which‘ithe accused is charg- 
ed. The High Court further held that 
merely because the 
were included in Schedule I to Rule 10 
of the M.M.C, Rules, it could not be said 
Straightway that the Stones which were 
being extracted by the appellants were 
minor minerals and that some evidence 
regarding their user was necessary for 
determination of the question as to 
whether the appellants were entitled to 
the benefit of the provision of Rule 2 of 
the M.M.C. & D. Rules which provided 


that the M.M.C. Rules do not apply to. 


the minor minerals. It is this refusal of 
the High Court to quash the proceedir.gs 
which has given rise to the present 
appeal, ; 2 i 


2. It is now well settled that the High 
Court does not ordinarily interfere at an 
interlocutory stage of a criminal præ- 
ceedings pending.in a Subordinate Court. 
Bearing in mind the well recognised 
principles of law governing the matter 
and taking into consideration the nature 
of the impugned order, we think -he 
High Court was right in declining to 
grant relief to the appellants. It is also 
not a matter in which we may legii- 
mately interfere in exercise of our @x- 


traordinary powers under Article 136 of - 


the Constitution specially when the case 
is at its threshold and evidence has still 
to be adduced as to whether the mine~ 
Tals extracted could or could not ba 
used as a. major mineral for certain pur- 
poses, It must be realised that it is not 
possible to determine difficult question 
of the kind involved in the instant cass 
purely in abstract without relevant evi- 
dence bearing on the matter .in issue, 
Accordingly, we dismiss the appeal. Cur 
order will not, however, be interpreted 
as barring the appellants from raising 
any defence or contention that may be 
open to them before -the trial court 
which will dispose of the same in ac- 
cordance with law uninhibited by any 


observations made by it earlier or by 
the High Court in the course of its order 


Northern India Caterers. v, 


be correct at 


‘Shahabad Stones’. 


Lt. Governor of Delhi . . S.C. 1591 


dismissing the application under S, 482 
of the Code of Criminal Procedure, 1973. 
' Appeal dismissed, 
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= 1978 TAX. L. R. 2316 
(From: Delhi) 


P. N. BHAGWATI, V. D. TULZAPURKAR 
AND R, S. PATHAK, JJ. 


M/s. Northern India Caterers (India), 
Appellant v. Lt, Governor of Delhi, Res- 
pondent. 


. Civil Appeals Nos, 1768-1769 of 1972, 
D/- -7-9-1978. 7 

Bengal Finance Sales Tax Act (1941), 
(as applied to Union Territory of Delhi), 
Ss. 4 and 2 (g) — Restaurant located in 
Hotel —- Meals also served to casual visi- 
tors in restaurant — Service of meals is 
not taxable as a sale under Act. Deci- 
sion of Delhi High Court Reversed — Ob- 
servations to the contrary in AIR 1970 
Delhi 244 (FB) and AIR 1966 Punj 449, 
Overruled, : 


The service of meals, to casual visitors, 
in a restaurant located in a hotel in which 
lodging and meals are provided on ‘in- 
clusive terms’ to. residents is. not taxable 
as a sale, under the Act. This is so whe~ 
ther a charge is imposed for the meal as 
a whole or according to dishes separately 
ordered. Decision of Delhi H.C. Reversed. 
Observations to the contrary in AIR 1970 
Delhi 244 (FB) and AIR 1966 Punj 449, 
Overruled, (Para 8) 

In regard to hotels the Supreme Court 
in AIR 1972 SC 1131 has adopted the 
concept of the English law that there is no 
sale when food and drink are supplied to 
guests residing in the hotel. The Su- 
preme Court pointed out that the supply 
of meals was essentially in the nature 
of a service provided to them and could 
not be identified as a transaction of sale, 
The Supreme Court declined to accept 
the proposition that the Revenue was 
entitled to split up the transaction into 
two parts, one of service and the other of 
sale of foodstuffs, If that be true in res- 
pect of hotels, a similar approach seems 
to be called for on principle în the case 
of restaurants, - The classical legal view 
being that a number of services are con- 
comitantly provided by way of hospita- 
lity, the supply of meals must be regard- 
ed as ministering to a bodily want or to 
the satisfaction of a human need. (Case 
law discussed), (Para 6} 


IV/JV/E258/78/MVI 
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_ (Cases Referred: Chronological Paras 
AIR 1972 SC 1181 : (1972) 2 SCR 937 


1972 Tax LR 1937 38% 
AIR 1970 Delhi 244 (FB) q 
AIR 1966 Punj 449 ` 7 


1$15 BLRA 481, Elects B, Merrill v, James 
W. Hedson 5, & 
(1767) 4 Burr 2064 : 98 ER 77, Saunderson 
v. Rowles $ 
(1699) 12 Mod 254 : 88 ER 1303, Parker v. 
Flint 4 
(1691) 3 Mod 327 : 91 ER 100, Newton v. 
Trigg 4 
(1639) ‘Cro Car 549: 79 ER 1072, Crisp v. 
Pratt 4 
50 ALR 227, Nisky v. Childs Company .5 


R. S. PATHAK, J. :— This and connect- 
ed appeal are directed against the judg- 
ment of the High Court of Delhi dis- 
posing of a reference made to it under 
S. 21 (3) of.the Bengal Finance (Sales 
Tax) Act, 1941 as extended to the Union 
Territory of Delhi on the following ques- 
tion :— 

“Whether the service of meals to aoa 
visitors in the Restaurant is taxable as a 
sale 


Gi) when the charges are jump sum pet 


meal or ; 

(ii) when they are calenieted per dish m 
The High Court has answered the ques 
tion in the affirmative. 


2. The ‘appéllant runs a hotel in which 
lodging and meals are provided on “in- 
clusive terms” to residents. -Meals are 
served to non-residents also in the re- 
staurant located in the hotel. In the as- 
sessment proceedings for the assessment 
years 1957-58 and 1958-59 under the 
, Bengal Finance (Sales Tax) Act, 1941, the 
appellant contended that the service of 
meals to residents and non-residents 


could not be regarded as a sale and there- 


fore sales tax could not be levied in res- 


pect thereof.. .The contention was reject- 


. ed by the sales tax authorities, who 
treated a portion of the receipts from the 
residents and non-residents as represent- 
ing the price of the foodstuffs served: At 
the instance of the appellant, the High 
Court called for a statement of the case 
on two questions. One was whether the 
supply of meals to residents, who paid.a 
single all-inclusive charge for all services 
in the hotel, including board, was exigible 


to sales tax. The second was the ques~ - 
tion set forth above. The High Court- 


answered the. first question in favour of 
the appellant and the second against it. 


And now these appeals by special leave.. 


3. Tax is payable by a dealer under - 


1 wa, 7 


+, i 
EE a ete dain mA 


= 6. 4 of ‘the’ Bengal. Finance (Sales Tax) z 


. the expression. “sale” 


A.LR. 


Act, 1941 on sales effected by him, and 
has been defined 
by S. 2. (g) of the Act to mean “any trans- 
fer of property in goods for cash ọr dẹ- 
ferred payment or other valuable con- 
sideration including á transfer of pro- 
perty in goods involved in the execution 
of a contract ... ... .... The question is 
whether in the case of non-residents the 
service of meals by the appellant in the 
restaurant constitutes a sale of food- 
stuffs. It appears to us that after the 
view taken by this Court in State . of 
Himachal Pradesh v. M/s. Associated 
Hotels of India Ltd., (1972) 2 SCR 937.3 
(AIR 1972 SC 1131) the approach to the 
question before us is clearly indicated, . 


4, This is a case where the origin and 
historical development of an institution 
has profoundly influenced the nature and 
incidents it possesses in law, In the case 
of an hotelier this Court proceeded on 
the footing that his position in law was 
assimilable to that of an innkeeper.. Af 
common law an innkeeper was a person 
who received- travellers and provided 
lodging and necessaries for them and 
their attendants and employed servants 


for. this purpose. ánd for the protection of- 


travellėrs lodging in bis inn and of their 
goods.* It was hospitality that. he offered, 


and the many facilities that constituted. 


the components of that hospitality deter- 
mined the legal character of the transac< 
tions flowing from them. Long ‘ago, in 


Crisp v. Pratt, 1689 Cro Car 549 it was 


pointed out that innkeepers do not get 
their living by buying and selling, and 


that although they buy provisions to be. 
spent in their house, ‘they do not sell 
them but what they do is to “utter” them, 


“Their gain”, it was added, “is not only 


by uttering of their commodities, but for- 


the attendance of their servants, ‘and for 


the furniture of their house, rooms, and” 


lodgings, for their guests ... 0... sse sse se 
This test went to the root, and we find it 


repeated in Parker v, Flint, (1699) 12 Mod ` 
254. In Newton v. Trigg, (1691) 3 Mod. 327,- 


Helt, C. J. defined the true status of ‘an 


innkeeper by reference to the servicés ` 


afforded by him, that he was- an “hospita~ 
tor”, and was “not paid upon the account 


of the intrinsic value: of his provisions, ` 


but for other reasons: .the recompense ‘hie 


receives is for care and pains, and for - 
. but the | 
end of an. innkeeper in his buying, is not | 
to sell, but only a part of the accommoda~' i 


- "Halsbury s Laws of England, ard Edn, 


protection and security. . 


wo uit A 
Sag” E 


+> 


#™ 


y 


1978 


tion he is bound to prepare for his guests.” 
And for the purpose of the question 3- 
fore us it would be relevant to quote Pro- 
fessor Beals :* a 


“As an innkeeper does riot lease his 


-= Tooms, so he does not sell the food he 


tualler, 


supplies to the guest. It is his duty to 
supply such food as the guest needs, and 
the corresponding right of the guest is to 
consume the food he needs, and to. take 
no more, Having finished his meal, he 
has no right to take food from the table, 
even the uneaten portion of food: supplied 
to him, nor can he claim a certain por- 
tion of food as his own to be handed over 
to another in case he chooses not to cm- 
sume it himself. The title to food never 
passes as a result of an ordinary transcc- 
tion of supplying food to a guest.” 


5. Having proper | regard to thcse 
particular considerations, it is not sur- 
prising that the principle was. extended 
in England to the service of food at eating 
places or restaurants. The keeper of an 
eating house, or victualler, was regarded 
fundamentally as, providing sustenance to 
those who ordered. food to eat in the pre- 
mises, The eminent ‘and learned J ucge, 
Lord Mansfield, saw no distinction, in 
Saundarson v. Rowles, (1767) 4 Burr 2064 
(2065) between an innkeeper and a vic- 
‘He observed : 


“The analogy between the iwo cases of 
an innkeeper and a victualler is so strong 
that it cannot be got over. And we are 
all clear that-this man (victualler) is not 
within these laws, upon the authority of 
a determined case of an innkeeper, end 
also upon the reason of the thing .. 
He buys only to spend in his house, ‘and 
when he utters it again it is attended wizh 
many circumstances additional to the 
mere selling. price,” 


Like the hotelier, a restaurateur  pro- 


_ vides many services in addition to the 


supply of food. He provides furniture 
and furnishings, linen, crockery and cut- 
lery, and in the eating places of today he 
may add music-and a specially provided 
area for floor dancing and in some cases 
a floor show. The view taken by the 
English law found acceptance on Ameri- 
can soil, and after some desultory dissent 
initially in certain states it very soon be- 
came firmly established as the general 
view of the law.. The first edition of 
American Jurisprudence Vol..46, p. 207, 
para, 13 sets forth the statement of the 
law in that.regard, but we may go to the 


case itself, Elects B. Merrill vod ames Y. 


* Innkeepers & Hotels, para. ‘169. 


Northern India Caterers v. Lt. 
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Hodson; 1915 BLRA 481 from which the 
statement has been derived. Holding that 
the supply of food or drink to customers 
did not partake of the character of a sale 
of goods, the Court commented : 

“The essence of it is not an agreement 
for the transfer of the general property - 
of the food or drink placed at the com- 
mand of the customer for the satisfaction 
of his desires, or actually appropriated by 
him in the process of appeasing his ap- 
petite or thirst. The customer does not 
become the owner of the food set before 
him, or of that portion which is served 
for his use, or of that which finds a place 
upon his plate, or inside dishes set about 
it. No designated portion .becomes his, 
He is privileged to eat, ` and that is all. 
The uneaten food is not his. He cannot 
do what he pleases with it. That which 
is set before him or placed at his com- 
‘mand is provided to enable him fo satisfy 
his immediate wants, and for no other 
purpose. He may satisfy those wants; 
but there he must stop. He may not turn 
over unconsumed portions to others at his 
pleasure, or carry away such portions. 
The true essence of the transaction is ser- 
-vice in the satisfaction of the human need 
or desire, — ministry to a bodily want. 
A necessary incident of this service or 
ministry is the consumption of the food 
required, . This consumption involves de- 
struction, and nothing ‘remains of what is 
consumed to which the right of property 
can be said to attach. Before consump-- 


- tion title does not pass; after consumption. 


there remains nothing to become the 
subject of title. What the customer pays 
for is a right to satisfy his appetite by the’ 
process of destruction. What he thus 
pays -for includes more than the price of- 
the food as such. It includes all that 


enters into the conception of service, and 


with it no small factor of direct personal 
service. It does not contemplate the. 
transfer of the general property in the 
food supplied as a factor in the service 
rendered.” 


.Subsequent cases drew on these observa- 


tions, notably Mary Nisky v. Childs Com- 
pany, 50 ALR 227. The position ‘was 
radically altered in the United States by 
the enactment of the Uniform Commer- 
cial Code, which provides in effect that 
the serving for value of food or drink to 
be consumed either on the premises or | 
elsewhere constitutes a sale. Nonetheless _ 
it is affirmed in the second Edition of 
American Jurisprudence Vol 67, p. 142, | 
para, 33, that- where the Code does not _ 
operate; "in general the pre-Code-distinc- 
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tion between a contract for sale and one 


for the giving of services should con- 
tinue.” 


6. It has already been noticed that in 
regard to hotels this Court has in As- 
sociated Hotels of India Limited (AIR 1972 
SC 1131) (Supra) adopted the concept of the 
English law that there is no sale when 
food and drink are supplied to guests re- 
siding in the hotel. The court pointed out 
that the supply of meals was essentially 
in the nature of a service provided to 
them and could not be identified as a 
transaction of sale. The Court declined 
to accept the proposition. that the. Reve- 
nue was entitled to split up the transac- 
tion into two parts, one of service and the 
other of sale of foodstuffs. If that be 
true in respect of hotels, a similar ap- 
proach seems to be called for on principle 
in the case of restaurants. No reason has 
been shown to us for preferring any 
other. The classical legal view being that 
a number of services are concomitantly 
provided by way of hospitality, the supply 
of meals must be regarded as ministering 
to a bodily want or to the satisfaction of 
a human need. What has been said in 
Elects B. Merrill, ((7915) BLRA 481) 
(Supra) appears to be as much applicable 
to restaurants in India as it does else- 
where. It has not been proved that any 
different view should be taken, either at 
common law, in usage or under statute.. 


7. It was urged for the respondent that 
in Associated Hotels of India Ltd. (AIR 
1972 SC 1131) (supra) this Court drew a 
distinction between the case of meals 
supplied to a resident in a hotel and those 
served to a customer in a restaurant. We 
are unable to find any proposition of law 
laid down by the court there which could 
lead to that inference. We may point 
out that in the view which appeals to us 
we find ourselves unable to agree with 
the observations to the contrary made by 
the Punjab High Court in Associated 
Hotels of India Ltd., Simla v. Excise and 
Taxation Officer, Simla, AIR 1966 Punj 
449 and by the Delhi High Court in 
Municipal Corporation of Delhi v. Laxmi 
Narain Tandon, AIR 1970 Delhi 244 (FB). 


8. In the result, we hold that the ser- 
vice of meals to visitors in the restaurant 
of the appellant is not taxable under the 
Bengal Finance (Sales Tax) Act, 1941, as 
extended to the Union Territory of Delhi, 
and this is so whether a charge is im- 
posed for the meal or a whole or accord- 
ing to the dishes separately ordered. - 


Moti Ram v. State of M. P, 


A. LR. 


9. In the circumstances of the case, 
we make no order as to costs. 
Appeals allowed, 





AIR 1878 SUPREME COURT 1584 
V. R. KRISHNA IYER AND 
D. A. DESAI JJ. 

Moti Ram and others, Appellants vV. 
State of Madhya Pradesh, Respondent, 

Çriminal Misc. Petn. No. 1649 of 1978 
in Criminal Appeal No. 121 of 1978, D/- 
24-8-1978. 

Criminal F. C. (1974), Ss, 436, 437, 441 
— “Bail”, connotation of —— Release on 
accused’s own bond with or without 
sureties included ~—— Order rejecting 
surety because he or his estate was 
situate in a different district is discrimi- 
matory and illegal (Constitution of India, 
Art. 14 — Geographical discrimination), 


The petitioner, a poor mason from 
M. P., pending his appeal in the Sup- 
reme Court, obtained an order for bail 
in his favour “to the satisfaction of the 
Chief Judicial Magistrate’, The direc- 
tion of the Supreme Court did not spell 
out the details of the bail, and so, tha 
Magistrate ordered that a surety in a 
sum of Rs, 10,000/- be produced, The 
petitioner cauld not afford to procura 
that huge sum or manage a surety of 
sufficient prosperity. Further, the Magis» 
trate demanded sureties from his own 
district, He refused to accept the surety- 
ship of the petitioner’s brother becausa 
he and his assets were in another dis« 
trict. The petitioner moved the Sup“ 
reme Court again to modify the original 
order “to the extent that the petitioner 
be released on furnishing surety. to tha 
tune of Rs, 2,000/- or on executing a 
personal bond or pass any other order 
or direction” deemed fit and proper. 


Held: Bearing in mind the need for 
liberal interpretation in areas of social 
justice, individual freedom and indigent’s 
rights, bail covers both release on one’s 
own bond, with or without sureties, 
When sureties should be demanded and 
what sum should be insisted on are de- 
pendent on variables, (Para 29) 


Even so, poor men, young persons, in- 
firm individuals and women are weak 
categories, and courts should be liberal 
in releasing them on their own recogni» 
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sance — put whatever reasonable condi- 
tions they may, . (Para 30) 
It shocks one’s conscience to ask a 
mason like the petitioner to furnish sure- 
ties for Rs, 10,000/-, The Magistrate 
must be given the benefit of doubt for 
not fully appreciating that our Constitu- 
tion, enacted by ‘We, the People of In 
dia’, is meant for the butcher, the baker, 
the candle-stick maker, the bonded la* 
bour and pavement dweller, (Para 31) 
` Held also: It was not within the power 
of the Court to reject a surety because 
he or his estate was situate in a differ- 
ent district or State. There was no law 
prescribing the geographical discrimina~ 
tion implicit in asking for sureties from 
the ‘court district. So the demand by 
the Magistrate, of sureties from his own 
district, was discriminatory and illegal. 
(Para 32) 
The Supreme Court authorized: the 
Magistrate to release the petitioner on 
his own bond for Rs, 1000/-,. (Para 33) 
- Anno: AIR Comm. Const. of India 
(2nd Edr), Art. 14 N. 15; ATR Comm. Cr, 
P. C. (7th Edn.), S. 436 ‘Notes 1, 3A, 9A; 
S. 437 N. 4; S. 441 Notes 1, 6-A. 


Cases Referred: Chronological Paras 


AIR 1978 SC 597: (1978) 1 SCC 248 
i i 4 6, 15 
(1956) 352 US 128:1 L ed 2d 189, Mas- 
sachusetts B. & tne, “Co, y. United 
States ` a | 


‘Mr, S. S. Khanduja, Advocate, for Ap- 
pellant; M/s. I, N.. Shroff, S. K. Gambhir, 
Advocates, for Respondent; . Mr, V. M. 
Tarkunde, Sr, Advocate and Mr, -K. T; 
Harinder Nath Sr, Advocate (M/s. R. K, 
Jain, H. K. Puri, Advocates with aa 
for Intervener, 

’ KRISHNA IVER, J.:— “The law, in its, 
majestic equality, "forbids the rich as 
well as the poor to sleep under bridges, 
to beg in the streets, and to steal bread”. 
lampooned Anatole ‘France. . The reality 
of this caricature of equal justice under 
the law, whereby the poor are priced out 
of their liberty in the justice market, is 
the grievance of the petitioner. His cri- 
minal appeal pends in this Court and he 
has obtained an order for bail in his fav~ 
our “to the satisfaction of the Chief J udi- ` 
cial. Magistrate.” The direction of. this 
Court did not spell out the. details of the 
bail, and so, the Magistrate’ ordered that 
a surety in a sum of Rs. 10,000/- be pro- 
duced which, in actual ‘impact, was a 
double denial ‘of the bail benefit, For one 
thing the miserable mason, the: peti- 
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tioner before us, could not afford to pro- 
cure that huge sum or manage a surety 
of sufficient prosperity. Affluents do not 
befriend indigents., For another, the 
Magistrate made an odd order refusing 
to accept the suretyship of the petition- 
er’s brother because he and his assets 
were in another. district, 

2. If mason and millionaire were 
treated alike, egregious inegality is an 
inevitability, Likewise, geographic al- 
lergy at the judicial level makes mockery | 
of equal protection of the laws within 


the territory of India, India is one ie and 
not. a conglomeration of districts, un- 
touchably apart, 

3. When this Court’s order for re- 


- lease was thus frustrated by Magisterial 


intransigence the prisoner moved this 
Court again to modify the original order 
“to the extent that petitioner be released 
on furnishing surety to the tune of Rs. 
2,000/- or on executing a personal bond 
or pass any other order or direction as 
this Hon’ble court may deem fit and pro- 
per.” From this factual matrix three 


legal issues arise (1) Can the Court, un-- 


der the Code of Criminal Procedure, en- 
large, on his own bond without sureties, 
a-person undergoing incarceration for a 
non-bailable offence either as undertrial 
or as convict who has- appealed or sought 


- special leave? (2) If the Court decides to 


grant bail with sureties, what criteria 
should guide it in quantifying the amount 
of bail, and (3) Is it within the power 
of the court to rej ject å surety because 
he or‘his estate is situate in a ‘different 
district or State? 


‘4. This formulation. turns the focus 
on an ‘aspect of liberty bearing on bail 
jurisprudence, The victims, when surety- 
ship is insisted on:or heavy sums are de- 
manded” by way of-bail or local bailors 
alone are persona grata, may well be 
the weaker segments of society like the 
proletariat, the linguistic and other 
minorities and distant denizens from the 
far corners of our country with its vast 
diversity.. -In fact the grant of bail can 


be stultified or made impossibly incon-_ 


venient and expensive if the -court is 
powerless. to dispense with surety or to 
receive an Indian bailor across the dis- 
trict borders as good or the sum is so 
excessive . that to procure a wealthy 
surety may be ` both exasperating and 
expensive, The problem is plainly one of 
human rights, especially freedom vis-a~ 
vis the lowly. This poignant import of 


+ 
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the problem persuaded .the Chamber 
Judge* to invite the Supreme Court Bar 
Association and the Citizens for Demo- 
cracy to assist the Court in decoding the 
Code and its provisions regarding bail. 
The Kerala State Bar Federation was 
permitted te intervene and counsel for 
the parties also made submissions, We 
record our appreciation of the amici 
curiae for their services and proceed to 
discuss the triple issues formulated 
above. 

5. There is already a. direction for 
grant of bail by this Court in favour of 
the petitioner and so the merits of that 
matter do not have to be examined now, 
It is a sombre reflection that many lit~ 
tle Indians are forced into long cellular 
sérvitude for litile offences because trials 
never conclude and bailors are . beyond 
their meagre means, The new. aware~ 
ness about human rights imparts to 
what might appear to. be a small concern 
relating to small men a deeper meaning, 
That is why we have decided to exa- 
mine the question from a wider perspec- 
tive bearing in mind prisoner’s rights in 
an international ‘setting and informing 
ourselves of the historical origins and 
contemporary trends in this branch of 
law. Social: Justice is the signature tune 
of our Constitution and the little. man 
in peril of losing his liberty is the con- 
sumer of Sociai Justice. 

'6 There is no definition of bail in 
the Code although offences are classified 
as bailable and .non-bailable. The ac- 
tual Sections which deal with bail, as we. 
will presently show, are. of blurred se- 
mantics. We have to interdict judicial 
_ arbitrariness deprivatory of liberty 
ensure ‘fair procedure’ which has a crea- 
tive connotation after Maneka “Gandhi 
(1978) 1 SCC 248: (AIR 1978 SC 597). 


7. Before we turn'to the- provisions 
of the Code and dwell on the text of the 
Sections we may as well remember what 
Justice Frankfurter said: “there is no 
surer way to misread a document ‘than 
to Air it literally.”1 

Speaking generally, we agree with 
i annotation: of the’.” expression: ‘bail’ 
given in the American Jurisprudence 
(2nd Edn, Vol. 8, Art, 2, p. 783): . | 
“The term ‘bail bond’ and ‘recogni= 
zance’ are’ used interchangeably in many 
bail statutes, and quite generally mes 


*Justice V. R. Krishna Iyer, — 
t, ‘Massachusetts ‘B. & Insurance Co. v. 
‘U.S, (1956) 352 YS 128, at p; 138. 





and . 
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distinction by the courts, and are given 


a practically identical effect. ý 

According to the American .J urisprud- 
ence, Art, 6, p. 785, there is power in 
the court to release the defendant with- 
out bail or on his own recognizance, 
Likewise, the definition of bail as given 
in Webster’s Third New International 
Dictionary: “The process by. ‘which a 
person is released from custody.” The 
concept of bail has a long history brief- 
ly set out in the publication on ‘Pro- 
gramme in Criminal Justice Reform’: 


“The concept of bail has a long his- 
tory and deep roots in English and Ame- 
rican law. In medieval England, -the 
custom grew out of the need to free un- 
tried prisoners from disease ridden jails 
while they were waiting for the delayed 
trials conducted by travelling justices. 
Prisoners were bailed, or delivered, to 
reputable third parties of their -own 
choosing who accepted responsibility for 
assuring their appearance at trial. If 
the accused did not appear, his . bailor 
would stand <rial.in his place. 

| Eventually it becamé the practice for 
property owners who — accepted: respon- 
sibility for accused persons to forfeit 
money when their charges failed to ap- 
pear for trial, From this grew the 
modern practice of posting a money bond 
through a commercial - bondsman who 
receives a cash premium for his service, 
and usually demands some collateral as 
well. In the event of .non-appearance 
the bond is forfeited, after a grace per- 
lod of a number of days during which 
the bondsman may. produce the PECHKA 
in. court.’ "2 


9 It ENT like a culture of ands 
labour, and yet are we to cling to itl 
Of course, in the United States, since 
then, the bondsman emerged as a com- 
mercial adjunct to the processes of cri- 
minal justice, which, in turn, bred abuses 
and led to reform movements like the 
Manhattan Bail Project. This research 
project spurred the National Bail Con- 
ference, held in 1964, which in its crus 
cial chain reaction provided the major 


‘impetus to a reform of bail law across 


the United States. The seminal ‘statutory 
outcome of this trend was the enact~ 
ment of the Bail- Reform’ Act of 1966 


` signed into law by President Lyndon B, 


Johnson. It is noteworthy that Chief 
Justice Earl Warren, Attorney General 


-2.- Vera Institute of . Justice Ten-year 


= „ Report 1961-71 p; .20, 
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Robert: Kennedy and other legal . lumi- 
naries shared the view that bail reform 
was necessary, Indeed, this legislative 
scenario has a lesson for India where a 
much later Criminal Procedure Code 
1973 has largely left untouched ancient 
provisions on this subject, incongruous 
with the Preamble to the Constitution. 
10. An aside, Hopefully, one wishes 
that socio-legal research projects in En- 
dia were started to examine our current 
bail system, Are researchers and jurists 
speechless on such issues because pun- 
dits regard these small men’s causes not 
worthwhile? Is the art of academic moni- 
toring of legislative performance irrel~ 
evant for India? | 
- WI. The American Act of 1966 has 
stipulated, inter alia, that release should 
be granted in -non-capital cases where 
there is reasonable assurance the indivi- 
dual will reappear when required; that 
the Courts should make use of a variety 
of release options depending, on the cir- 
cumstances; -that information should be 
developed about the individual on which 
intelligent selection of alternatives should 
be based. 


12. The Manhattan Bail Project, con- 
ducted by the Vera Foundation and the 
Institute of Judicial Administration at 
New York University School 
found that about sixty-five per cent of 
all felony defendants interviewed could 
be recommended for release without 


bail. Of 2,195 defendants released in 
this way less than one per cent failed to 


appear when required, In short, risk of | 


financial loss is an insubstantial deter- 
rent to flight for a large number of de- 
fendants whose, ties with the community 
are sufficient to bring them to court, 

13. The consequences of pre-trial de- 
tention are grave. Defendants presum~ 
ed innocent are subjected to the psycho- 
logical and physical deprivations of jail 
life; usually under more onerous condi~ 
tions than are imposed on convicted de~ 
fendants. The jailed defendant loses his 
job if he has one and is prevented from 
contributing to.the preparation of his 
defence, Equally important, the burden 
of his detention frequently falls heavily 
on the innocent -members of his family. 


. 14. It is interesting that | American 
criminological: thinking and research had 


legislative - response and the Bail Rg- 


forms.-Act, 1966 came into - being. The 


then President, ‘Lyndon B, Johnson: mada- 
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certain observations at the signing cere- 
mony : 


“Today, we join to recognize a major 
development in our system of criminal 
justice, the reform of the bail system. 

This system has endured — archaic, 
unjust and virtually . unexamined — 
since the Judiciary Act of 1789. 

The principal purpose of bail is to in- 
sure that an accused person will return 
for trial if he is released after arrest. 

How is that purpose met under the 
present system? The defendant with 
means can afford to pay bail, He can 
afford to buy his freedom, But the poorer 
defendant cannot pay the price. He lan- 


guishes in jail weeks, months and per- 
haps even years before trial. 

He does not stay in jail because he is 
guilty. 

He does not stay in jail because. any 
sentence has been passed. 

He does not stay in jail because he is 


any more likely to flee before ‘trial. 
He stays in jail for one reason only — 
because he is poor...... ýe 





. (emphasis added) 
15. Coming to studies made in India 
by knowledgeable Committees we find 
the same connotation of bail as includ~ 
ing release on one’s own bond being 
treated as implicit in the provisions of 
the Code of Criminal Procedure, The 
Gujarat Committee from which we 
quote extensively, dealt with this mat- 
ter in depth: 


“The bail system, as we see it ad- 
ministered in the -criminal courts today, 
is extremely unsatisfactory and needs 
drastic change. In the first place it is 
virtually impossible to- translate risk of 
Nnon-appearance by the accused into 
precise monetary terms ..and even its 
basic premise that risk of financial loss 
is necessary to prevent the accused from 
fleeing is of doubtful validity, There 
are several considerations which deter 
an accused from running away from jus- 
tice and ‘risk of financial loss is only one 
of them and that too not a major one. 
The experience of enlightened Bail Pro- 
jects in the United States such as Man- 
hattan Bail Project and D. C. Bail Pro- 
ject shows that even without monetary 
bail it has been possible to secure the 
presence of the accused at the trial in 
quite a large number of cases, Moreover, . 
the. bail sytsem causés ` discrimination 


against the poor since the poor would 


o 
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not be able to furnish bail on account of 
their poverty’ while the wealthier per- 
sons otherwise similarly situate would 
be able to secure their freedom because 
they can afford to furnish bail, This dis- 
crimination arises even if the amount of 
the bail fixed by the Magistrate is not 
high, for a large majority of those who 
are brought before the Courts in crimi- 
nal cases are so poor that they would 
find it difficult to furnish bail even in a 
small amount.” (AIR 1978 SC 597). 
(emphasis added) 

16.. The vice of the system is brought 
out in the Report: 

“The evil of the bail system is that 
either the poor accused has to fall back 
on touts and professional sureties for 
providing bail or suffer pre-trial deten- 
tion. Both these consequences are 
fraught with great hardship to the poor. 
In one case the poor accused is fleeced 
of his moneys by touts-and professional 
sureties and sometimes has even to incur 
debts to make payment. to them for 
securing his release; in the other he - is 
deprived of his liberty without trial and 
conviction and this leads to grave conse- 
quences, namely: (1) though presumed 
innocent he is subjected to the psycho- 


logical and physical deprivations of jail 


life; (2) he loses his job, if he has one, 
and is deprived of an opportunity to 
work to support himself and his family 


with the result that burden of his de~ 


tention falls heavily on the innocent 
members of the family, (3} he is. pře- 
vented from contributing to the prepara- 
tion of his defence; and (4) the public 
exchequer has to bear the cost of. main- 
taining him in the jail.’’(3) 

17. The Encyclopaedia Britannica 
brings out the same point even in more 
affluent societies: 


“bail, procedure by which a judge or 


magistrate sets at liberty one who has 
been arrested or imprisoned, upon re- 
ceipt of security to ensure the released 
prisoner’s later appearance in court for 
further proceedings......... Failure to 
consider financial ability has generated 
much controversy in recent years, for 
bail requirements may discriminate 
against poor people and certain minority 
A, A AE SR ARE LST 


(3) Report of the Legal Aid Committee 
appointed by the Government of Guja- 
rat, 1971 and headed by the then Chief 
Justice of the State, Mr, Justice P, N. 
Bhagwati, p, 165. a 4 
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groups who are thus deprived of an 
equal. opportunity to secure their free- 
dom pending trial. Some courts now 
give special consideration to indigent ac- 
cused persons who, because of their 
community standing and past history, 
are considered likely to appear in 
court.” (4) - 


“We should suggest that- the Magis= 
trate must always bear in mind that 
monetary bail is not a necessary ele- 


ment of the criminal process and even 


if risk of monetary loss is a deterrent 
against fleeing from justice, it is not the 
only deterrent and there are other fac- 
tors which are sufficient deterrents 
against flight. The Magistrate must 


abandon the antiquated concept under 


am 


which pre-trial release could be ordered 
only against monetary bail. That con- 


ee ery 


cept is out-dated and experience has 
shown that it has done more harm than 
good, The new insight into the subject 
of pre-trial release which has now been 
developed in socially advanced countries 
and particularly the United States should 
now inform the decisions of the Magis- 
trates in regard to pre-trial release. 
Every other feasible method of pre-trial 
release should be exhausted- before re- 
sorting to monetary bail, - The practice 
which is now being followed in the Unit- 
ed States is that the accused should 
ordinarily be released on order to ap- 
pear or on his own recognizance unless 
it is shown that there is substantial risk 
of non-appearance or there are circume 





stances justifying imposition of condi- 
tions on release...... If a Magistrate is 


Satisfied after making an enquiry into 


the condition and background of the ac= 
cused that. the accused has his roots in 


in neath ad er eae 
the community. and is not likely to ab= 
scond, he can safely release the accused 
on order to appear or on his own recog: 


(emphasis added} 


18. A latter Committee with Judges, 
lawyers, members of Parliament and 
other legal experts, came to the same 
conclusion and proceeded on the as- 


Vol. I, 





(4) Encyclopaedia Britannica, 
p. -736 (15th Edn.) Micro Edn. >. 

(5) Report of the Legal Aid Commit- 
tee appointed by the Govt,. of Gujarat 
1971, p. 185. . ; 
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sumption that release . on bail included 
release on the accused’s.own bond: 
"t... We think that a liberal policy of 
conditional . release without monetary 
sureties or financial security and release 


on one’s own recognizance with punish< 


ment provided for violation will go a 
long way to reform the bail system and 
help the weaker and poorer sections. of 
the community to get equal justice un- 
der law. Conditional release may take 
the form of entrusting the accused to 


the care of his relatives or releasing him .- 


on supervision. The court or the autko- 
rity granting bail may- have to use the 
discretion judiciously, When the accus- 
ed is too poor to find sureties, there will 


be no point in insisting on his furnish- 


ing bail with sureties, as it will only 
compel him to be in ‘custody with tke 
consequent handicaps in making irs 
defence.” (6) . 


19. Thus, the legal literature, Indian 
and Anglo-American, on bail jurispru- 
dence lends countenance to the conten- 
tion that bail, loosely used, is compre= 
hensive enough to. cover release on one's 
own bond with or without sureties. 

20. We have ‘explained later that tke 
power of the Supreme Court to enlarge 
a person during the pendency of a Spe- 


cial Leave Petition or of an appeal -:s_ 


very wide, as Order 21, Rule 27 of the 
Supreme Court Rules discloses. In tkat 
sense, a consideration. of the question és 
to whether the High Court or the suk- 
ordinate courts have powers to enlarge 
a person on his own bond without sure 
ties may not strictly arise. Even so, tie 
guidelines which prevail with the Sug- 
reme Court when granting suspension cf 
sentence must, in a broad sense, have 
relevance, to what: the Code: indicates 
except where special circumstances - call 
for a different course, Moreover, the at 
vocates who 
them did — covered the wider area of 
release under the Code, whether with kel 
without sureties, and that is why - 


consider the relevant ` provierone of hie 


Code in some detail. 

21. Let us now . examine whether 
there. is anything in the provisions oł 
the Code which make this meaning 
clearly untenable. 

22. A semantic smog overlays the 
provisions of bail in the Code and pri- 


soners’ rights, when cast in ambiguous. 


(6) Report of the Expert Committee 
on Legal Aid — Processual vance te 
the People, May 1973, 


Moti Ram v. State of M. P. 
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language . become precarious... Where 
doubts arise the Gandhian talisman be- 
comes a tool of interpretation: ‘“When- 
ever you are in doubt...... apply the fol- 
lowing test. Recall the face of the poor- 
est and the weakest man whom you 
may have seen, and ask yourself, if the 
step you contemplate is going to be of 
any use to him.” Law, at the service of 


life, must respond interpretatively to 


‘. yaw realities and make for liberties. 


23. Primarily Chapter XXXIII is the 
nidus of the law of bail. Sec, 436 of the 
Code speaks of bail but the proviso 
makes a contradistinction between ‘bail’ 
and ‘own bond without: sureties’. Even 
here there is an ambiguity. because even 
the proviso comes in only if, as indicet- 
ed in the substantive part, the accused 
in a bailable offence ‘is prepared to give 
bail’, Here, ‘bail’ suggests ‘with or with- 
out sureties’, And, ‘bail bond’. in Sec- 
tion 436 (2) covers own bond. S. 437 (2) 
blandly- speaks of bail but speaks of re- 
lease on bail of persons below 16 years 
of age, sick or infirm people and women. 
It cannot be that a. small boy or sinking 
invalid or pardanashin should be refus- 
ed release and suffer stress and distress 
in prison unless sureties are haled into 
a-far-off court with obligation for fre- 
quent appearance! ‘Bail’ there suggests 
release, the. accent being on undertaking 
to appear when directed, not on the pro- 
duction of sureties. But Sec, 437 (2) dis- 
tinguishes between bail and bond with- 
out sureties. f 

24, Sec, 445 rere especially read 


with the marginal note, that deposit of 
money will do -duty for bond ‘with or 


without sureties’, Sec. 441 (1) of the 
Code may appear to be a stumbling 


block in the way of the liberal interpre- 
tation of bail. as covering own bond with 
and without sureties, Superficially view- 
ed, it uses the words ‘bail’ and ‘own 
bond’ as antithetical, if the reading is 
literal. Incisively understood, S. 441 (1) 
provides for both the bond of the accus- - 
ed and the undertaking of the surety. 
being conditioned in the manner men- 
tioned in the sub-section, To read ‘bail’ 
as including only cases of release with 
sureties will ‘stultify the sub-section; 





for then, an- accused released on his own 


bond without bail, i.e, surety, cannot be 
conditioned to attend at the appointed- 
place, Sec. 441 (2) uses the word ‘bail’ 
to include -‘own bond’ loosely as mean- 


ing one or the other or both, Moreover, 
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an accused in judicial custody, actual or 
potential, may be released by the court 
to further the ends of justice and no- 
thing in Sec, 441 (1) compels a contrary 
‘meaning. ' Lo 

25. Sec. 441 (2) and (3) uses the word 
‘bail’ generically because the expression 
‘is intended to cover bond with or with- 
out sureties, — . 

26. The slippery aspect is dispelled 
when we understand the import of. Sec- 
tion 389 (1) which reads l 

-389 (1): Pending any appeal by a con~ 
victed person the Appellate Court may, 
for reasons to be recorded by it in writ- 
ing, order that the execution of — the 
sentence or order appealed against be 
suspended and, also, if he is in confine- 
ment, that he be released on bail, or on 
his own bond, 

The court of appeal may release a con- 
vict on his own bond without sureties. 
Surely, it cannot be that an under-trial 
is worse. off than a convict or that the 
power of the court to release increases 
whien the guilt is established, It-is not 


the court’s status but: the applicant’s _ 


guilt status that is germane, That ~a 
guilty man may claim judicial liberation 
pro tempore without sureties- while. an 
under-trial cannot is a reductio- ad -ab- 
surdem.. . . og eG 
27. Likewise, the Supreme Courts 
powers to enlarge a prisoner, as the 


wide words of Order 21, Rule 27- (Sup- - 


reme Court Rules) show, contain no li- 
mitation based on sureties, Counsel for 
the State agree that this is so, - which 
means ‘that a murderer,- concurrently 
found to be so, may theoretically be re- 
leased on his awn bond without sureties 
‘while a suspect. presumed to be -inno- 
cent, cannot. Such a strange anomally 
could not be, even though it is true that. 
the Supreme Court exercises wider 
“ powers -with greater circumspection. 


28. The truth, perhaps, is that that in- 
decisive and imprecise language is un- 
wittingly used, not knowing the drafts- 
man’s golden rule: = 

“In drafting it is not enough to gain a 
degree of precision which a person read- 


ing in good faith can understand, but it- 


is necessary to attain if possible to a 
degree of precision. which a person. read- 
ing in bad faith cannot misunderstand.” 

(Lux Gentium Lex — Then and Now 
1799-1974, p. 7). | 


29. If sureties are obligatory even: 
- for juveniles, females and: sickly accus+. 


in 
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ed while they can be dispensed with, °- 
alter being found’ guilty, if during trial . 
when the présence to instruct lawyers is - 
more necessary, an accused must buy re- . 


lease only with sureties while at the ap-.: ` 


pellate level, suretyship, is éxpendable 
there is unreasonable restriction on per- 
sonal liberty with discrimination writ on 
the provisions. The hornets nest of. 
Part III need not be provoked if we read 


. ‘pail’ to mean that it popularly does, and 


lexically and in American Jurisprudence 
is stated to mean, viz. a’ generic expres- 
sion used to describe judicial release 
from custodia juris. Bearing in mind the 
need for liberal interpretation in areas 
of social justice, individual freedom and 
indigent’s rights, we hold that bail covers 
both release on one’s own bond, with or 
without sureties. When sureties should 
be demanded and what sum should be 
insisted on are dependent on. variables, 


30. Even so, poor-men.—- Indians are, 
in monetary terms, indigents — -young 
persons, infirm individuals and’ women 
are weak categories and courts should 
be liberal in releasing them on their own 
recognisances — put whatever reason- 
able conditions. you may, 


31. It shocks one’s conscience to ask 
a mason like the petitioner to furnish 
sureties for Rs. 10,000.. The magistrate 
must be given the benefit of doubt for] ` 
not-fully appreciating that our Constitu- 
tion, enacted by “We, the People of 
India’, is meant for the butcher, thej: 
baker and- the  candle-stick maker —| 
shall we add, the bonded labour and 
pavement dweller, aa | 


32. To add insult to injury, the ma- 
gistrate -has demanded sureties from his 
own district! (We. assume the allegation 
in the petition). What is a Malayalees,. 
Kannadiga, Tamil or - Telugu to do if 
arrested for alleged misappropriation or 
theft or criminal trespass in Bastar, Port 
Blair, Pahalgam or Chandni Chowk? He 
cannot have sureties owning properties.’ 
in these distant places, He may not know - 
any one there and might have come in.’ 


-a-batch or to seek a job or in a morcha, 


Judicial disruption of Indian unity is 
surest achieved by such provincial aller- 
gies. What law prescribes sureties from}. 
outside or non-regional language appli-| 
cations? What- law prescribes the geo- 
graphical discrimination implicit in ask-} . 
ing for sureties from the’ court district?|’ 
This tendency takes many forms, some-|: 
times, geographic, sometimes - linguistic,} 
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sometimes legalistic. Art. 14 protects all 
Indians qua Indians, within the territory 
of India, Art. 350 sanctions representa- 
tion to any authority, including a court, 
for redress of grievances in any langu- 
age used in the Union of India. Equality 
before the law implies that even a 
vakalat or affirmation made in any State 
language according to the law in that 
State must be accepted everywhere in the 
territory of India save where a valid 
legislation to the contrary exists.. Other- 
wise, an adivasi will be unfree in Free 
India, and likewise many other mino- 
rities. This divagation has become neces- 
sary to still the judicial beginnings, and 
to inhibit the process of making Indians 


aliens in their own homeland, Swaraj is’ 


made of united stuff. 


. 33. We mandate the magistrate to 
release the petitioner on his own bond 
in a sum of Rs. 1,000. 

An afterword... 


34. We leave it to Parliament to con- 
sider whether in our socialist republic 
with social justice as its hallmark, mo- 
netary superstition, not other relevant 
considerations like family ties, roots in 
the community, membership «of stable 
organisations, should prevail for bail 
bonds to ensure that the ‘bailee’ does 
not flee justice, The best guarantee . of 
presence in court is the reach of the 
law, not the money tag. A parting 
thought. If the indigents are not to be 
betrayed by the law including bail law. 
re-writing of many processual laws is 
an urgent desideratum; and the judiciary 
will do well to remember that the geo- 
legal frontiers of the Central Codes can- 
not be disfigured by cartographic dissec- 
tion in the name of language or province. 

_ Petition allowed. 





AIR 1978 SUPREME COURT 1601 
(From:— (1977).2 Ren CR 368 (Him Pra)) 
V. R. KRISHNA IYER, D. A. DESAI 

AND A. P. SEN, JJ. | 
Sant Ram, Appellant v. Rajinder Lal 
and others, Respondents. 

Civil Appeal No, 1526 of 1978, Dj- 
22-9-1978. 

, (A) East Punjab Urban Rent Restric- 

tion Act (3 of 1949) (as applied to Hima- 

chal Pradesh). S. 13 (2) (ii) (b) — Pur- 

pose, determination of — Commercial or 

IV/IV/E415/78/VBB -_ 
1978 SC./101 XI G—5-A 





Sant Ram v, 


Rajinder Lal S.C. 1601 


commercial-cum-residential —- Lease of 
portion of shop in favour of cobbler — 
Purpose not disclosed in lease deed — 
Purpose held not exclusively commer- 
cial or incompatible with residential use 
— Premises used on some days for cook- 
ing and staying at night — Held, there 


-was no diversion of purpose — (1977) 2 


Ren CR 368 (Him Pra), Reversed. 


The appellant, a Harijan cobbler, was 
a lessee of a small portion of a shop in 
Simla. The lease deed disclosed no pur- 
pose, The landlord, respondent, filed a 
petition for eviction under S. 13 (2) 
(ii) (b) on the ground that the premises 
were being used for a purpose other 
than the one for which they were let out. 
The appellant on some days cooked his 
food and stayed at night in the rear por- 
tion of the shop. | 


Held (i) that it could not be held that 
the purpose was exclusively commercial 
and incompatible with any residential 
use, even of a portion, The legal infer- 
ence to be drawn from a lease deed was 
conditioned by the prevailing circum- . 
stances. The intention of the parties 
from which the purpose of the lease was 
spelled out was to be garnered from the - 
social milieu. . (Para 6) 


(ii) It is impossible to hold that, if a 
tenant, who takes out petty premises for 
carrying on a small trade, also stays in 
the rear portion, cooks and eats, he so 
disastrously perverts the purpose of the 
lease. A different ‘purpose’ in the con- 
text is not minor variations but majus- 
cule in mode of enjoyment. This was not 
a case of a man switching over to a can- 
teen business or closing down the cobb- 
ler shop and converting the place into a 
residential accommodation, On the other 
hand, the common case is that the cobb- ° 
ler continued to be cobbler and stayed 
in the shop at night on days when he 
was running his shop but left for his 
home on shop holidays. A sense of pro- 
portion in social assessment is of the ju- 
dicial essence. The irresistible inference 
was that the provision of S. 13 (2) (ii) had 
not been attracted: (1977) 2 Ren CR 368 
(Him Pra), Reversed. - (Paras 9, 10) 


(B) Deed — Construction — Welfare 
legislation — Rent Control legislation — 
Lease deed — Purpose of lease when 


deed did not state it — (Interpretation of 
Statutes), =. | 


` Two rules must be remembered while 
interpreting deeds and statutes. The 
first one -is: In.drafting it is not enough. 


1602 S.C, {Prs, 1-5] 


to gain a degree of precision which a 
person reading in good faith can under- 
stand, but it is necessary to attain if 
possible to a degree of precision which 
a person reading in bad faith cannot 
misunderstand, The second one is moré 
important for the Third World countries. 
Statutory construction, so long as law is 


at the service.of life. cannot be divorced : 


from the social setting. That is why, 
welfare legislation like the Rent Control 
Acts must be interpreted in a Third 
World perspective, (Para 7) 
Cases Referred: Chronological Paras 


AIR 1978-SC 1594 q 


Mr. R. K. Bhatt and Mrs. Krishna 
Bhatt, Advocates, for Appellant; Mr. 
Hardev Singh, Advocate, for Respon« 


dents. — 

KRISHNA IYER, J.— A anali event 
may mark a great portent as this tiny 
proceeding for 2viction, from a mini-shop 
of a little man, will presently disclose. 


2. The appellanti, a Harijan by birth 
and a cobbler by vocation, was a petty 
tenant of the eastern half of a shop in 
Ram Bazar, Simla. The original landlord 
passed away and his sons, the respon- 
dents, stepped into his shoes as legal re~ 
presentatives. He filed a petition for 
eviction of the appellant-tenant under 
S. 13 (2) (ii) (b) of the East Punjab 
Urban Rent Restriction Act, 1949, as 
applied to Himachal Pradesh on the 
ground that the premises were being 
used for a purpose other than the one 
for which they were let out. The Rent 
Controller having held in favour of the 
-landlord, an eviction order ensued, The 
appellate autharity reversed this finding 
and dismissed the petition for eviction. 
The High Court, in revision, reversed 
the appellate decision and ` restored the 
Rent Controller’s order, The cobbler-ap- 
pellant, in the last lap of litigation, has 
landed in this Court. The poverty of the 
appellant is reflected in the chequered 
career of the case in this Court where 
it was dismissed more than once for- de- 
fault in payment but ultimately, thanks 
to the persistence of the appellant, he 
got this Court’s order to pay the balance 
amount extended. He. complied with 
that direction - and” thus could not be 
priced out of the justice market, if we 
may use that expression. l 


- & The short point for adjudication 
is-as to whether the respondent landlord 
made out the statutory ground for evic- 
tion, of having diverted the building~for 
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_ing to a perception of the 


A. L R. 


a use radically different from the one 
for which it was let, without his consent. 
There is no case of written consent put 
forward by the tenant. Eut he contested 
the landlord’s claim by asserting that 
there was no specific commercial pur- 
pose inscribed in the demise and, there- 
fore, it was not pcssible to postulate a 
diversion of purpose. Secondly, he urged 
that, even assuming that the letting was 
for a commercial purpos2, the fact that 
he had cooked his food or stayed at 
night in the rear portion of the small 
shop did not offend agairst S, 13 (2) Gi} 
(b) of the Act. 


4. S. 13. (2) Gi) (b) reads: 
“used the building...... for a purpose 
other than that for which it was leased.” 


5. The factual matrix may be shortly 
projected; for as Mr. Justice Cardozo 
luminously stated: 


“More and more we lawyers are awak- 
truth that 
what divides and distracts us in the so- 
lution of a legal problem is not so much 
uncertainty about the law as uncertainty 
about the. facts — the facts which gene- 
rate the law. Let the facts be known as 
they are, and the law will sprout from 
the seed and turn its branches’ toward 
the light.”(1) 

A cobbler — the appellant — was the 
lessee of a portion of a shop in Ram 
Bazar, Simla, since 1963, on an annual 
rent of Rs. 300 (ie. Rs. 25 per month). 
Ex. Pl, the lease deed, disclosed no pur- 
pose; but inferentially it has been held 
by the High Court that the lease being 
of a shop the purpose must have been 
commercial. Possible; not necessarily 
sure, The actual life-situations and 
urban conditions of India, especially 
where poor tradesmen like  cobblers, 
candle-stick makers, cycle repairers and 
tanduri bakers, take out small spaces on 
rent, do not warrant an irresistible in- 
ference that if the lease is of a shop the 
purpose of the lease must be commercial. 
It is common knowledge that in the small 
towns — why. even in the big cities; — 
little men plying little crafts and posses- 
sing little resources take on lease little 
work places to trade and to live, the 
two being interlaced for the lower, 
larger bracket of Indian humanity, You 


(1) Benjamin Nathan Cardozo “What 
Medicine can do for Law” 
fore the New York Acacemy of Medi- 
cine Nov. 1. 1928 — Readings in Law and 
Psychiatry, 


address be- . 
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struggle to. make a small income and. 


work late into the night from early in 
the morn and, :during . intervals, rest 
your bones: in the same place, drawing 
down the shutters of the shop for a while. 
The primary purpose is to ply a pezty 


trade, the secondary but ‘necessary 'inci~ - 


dent is to sleep in the same place since 
you can hardly afford anything but a 
pavement for the creature needs of 
cooking food, washing yourself, sleeping 
for a time and the like, 


” ‘The life style of the people shapes 
the profile of the law and not vice-versa. 
Law, not being an abstraction. but a 
pragmatic exercise, the legal inference to 
be drawn from a lease deed is condition- 
ed by the prevailing circumstances, The 
intention of parties from which we spell 


out the purpose of the lease is to be 
garnered from the social milieu. Thus 


viewed, it is difficult.to hold, especially 
when the lease has not spelt it out pre- 
cisely, that the purpose was exclusively 


commercial and incompatible with. any 


residential use, even of a portion, 


1.- Two rules must be remembered 
while interpreting deeds | and 
The first one is(2): 


“in drafting it is not enough to gain a 
degree of precision which a person read- 
ling in good faith can understand, but it 
is necessary to attain if possible to a de- 
gree of precision which a. person read- 
ing in bad faith cannot misunderstand.” 
The second one is more important for 
the Third World countries. Statutory 
‘construction, so.long as law is at the 
service of life, cannot be divorced from 
the social setting, That is why, welfare 
legislation like the one with which we 
are now concerned, must be interpreted 
in a Third World . perspective. We are 


London, We are in a hilly region of an 
Indian town with indigents struggling 
to live and huddling for want of accom- 
modation. The law itself is intended to 
protect tenants from unreasonable -evic- 
tion and is, therefore, loaded a little in 
favour of ,that class of- beneficiaries, 
When interpreting the text of such pro- 
visions — and this holds good in read- 
ing the  meaņing of documents regulat- 
ing the relations between the weaker 
and the stronger contracting- parties — 
we must remember what in an earlier 
Sa ee 


(2) Lux. Gentium Lex — “Then and 
Now 1799, p. 7. - og 
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' If we remember these two rules, 
conclusion is easy that there is no ex-). 


statutes, 


-consent -but that circumstance of 


[Prs, 5-8]: S.C. 1603 


decision of this Court, has - been ob- 
served(3)2 


“Where doubts arise the Gandhian 
talisman becomes a tool of interpreta- 


tion ‘Whenever you are in doubt......... l 


apply the following test, Recall the. face} 
of the poorest and the weakest man 
whom you may. have. seen, and ask your- 
self, if the step you contemplate is going 
to be of any use to him’.” | 

the 


clusiveness of purpose that can be spelt 
out of the lease deed, That knocks at 


-the bottom of the case of Hig landlord. | 


8 The circumstances are clearer as 
we proceed further, For well over a de- 
cade the tenant has: been in occupation, 
cobbling and sleeping in the same place 
on working days, but going home on 
days when the:shop is. closed, Indeed, 
the pathetic genesis .of the residential 
user cannot be lost. sight of, The cobb- 
ler’s wife became mentally deranged and 
he could not leave her at home lest she 
should prove a danger to herself and to 
others around, Being a Harijan cobbler 
he could not hire servants and so,- in 
despair, he took his insane wife to the 
place where he was toiling on leather, 
He worked in the shop. cooked food for 
his wife, slept there at night and thus 
managed to survive although she died a 
little later, “A bed by night and a. chest 
of drawers by day” is not unusual even 
in England, as those who have read 
Goldsmith know. The dual uses of accom- 
modation are common enough and, in 
this case, the landlord himself appears 
to have understood it that way. The 
evidence shows that the sympathetic 
father of the respondents had not object- 
ed to the petitioner living in the pre- 
mises and had even provided a sink in 
the shop to facilitate such user, Not that 
oral permission to divert the user to a 
different purpose is sufficient in the face 
of the statutory requirement of written 
the 
landlord’s acquiescence over a long 
stretch of time reinforces the case of the 
tenant that the purpose was two-fold, 
The common experience of life lends 
credence to this case and none but those 
who live in ivory towers can refuse to. 
look at the raw realities of life while 


(3) Moti Ram v. State of M, P., Cri. 
M. P.-1649 of 1978 decided on 24- 8-1978: 
(reported in AIR. 1978 SC 1594), 





1804 S.C, [Pr, 1) . 
administering justice, ‘We are in the 
field ‘of Poverty Jurisprudence, 

% It is impossible to hold that if a 
tenant who takes out petty premises for 
carrying on a small trade also stays im 
the rear portion, cooks and eats, he so 
disastrously perverts the purpose of the 
lease. A different ‘purpose’ in the context 
is not minor variations but majuscule 
in mode of enjoyment, This is not a case 
of a man switching over to a canteen 
business or closing down the cobbler 
shop and converting the place into a re- 
sidential accommodation, On the other 
hand. the common case is that the cobb- 
ler continued to be cobbler and stayed 
in the shop at night on days when he 
was running his shop but left for his 
home on shop holidays, A sense of pro- 
portion in social assessment is of the 
judicial essence. 

10. The irresistible inference, despite 
the ingenious argument to the contrary, 
is that the provision of S. 13 (2): (ii) has 
not been attracted. We are comforted in 
the thought that- our conclusion is 4 
realistic one, as is apparent from a 
subsequent amendment to the definition 
of non-residential building which ae 
thus: 

“(dy ‘non-residential building’ means 
a building being used,— 

(i) mainly for the purpose of business 
or trade; or 

(ii) partly for the purpose of business 
or trade and partly for the purpose of 
residence, subject to the condition that 
the person who carries on business or 
trade in the building resides there: p 

Provided that if a building is let out 
for residential and non-residential pur- 
pose separately to more than one per- 
son, the portion thereof let out for the 
purpose of resicence shall not be treated 
as a non-residential building. 


Explanation.— Where a building is 
used mainly for the purpose of business 
or trade, it shall be deemed to be a non- 
residential building even though a small 
portion thereof is used for the purpose 
of residence.” 


11. Shri Bhatt raised an argument 
that this provision was applicable | to 
_ pending proceedings. We do not have to 
investigate into that question in the view 
we have already taken and note the am- 
endment only to indicate that the legis- 
lature, in its realism, has veered round 
expressly to approve de jure what is 
the de facto situation prevailing in’ the 
urban areas of Himachal Pradesh, 


| Rauf v, State of U, P, (Fazal Ali J.) 


A.LR, 


12. In this view, the appeal is allow~ 
ed: with costs, The tenant shall not bs 
ejected, Iii he has been, as in this case 
it is stated he has been, the tenant shall 
be restituted into possession by the trial 
court under S. 144, C.P.C, within one 
month ignoring the fact that some other 
tenant is inducted- by the landlord. 

Appeal allowed, 





AIR 1978 SUPREME COUET 1604 
== 1978 CRI. L, J, 1474 
(From: Allahabad) 
S$. MURTAZA'FAZAL ALT AND 
i P, N., SHINGHAL, JJ, © 
Rauf, Appellant v, State of nee Prae 
desh, Respondent, 


Criminal Appeal No, 35 of 1972, D4 
3-3-1978, 


Penal Code {1860}, Ss. 307, 34 = Aps 
pellant convicted under S. 307/34 I. P. C. 
with two others — Evidence showing’ 
that appellant incited another accused 
to shoot at victim and thus shared a 
common intention with others to at=- 
tempt to kill the complainant — Appeal 
dismissed, Judgment of Allahabad H. C. 
Affirmed, (Para 1) 

Anno: AIR Comm, Penal Code (1866), 
S, 34 N, 11, S. 307 N. 3, l 


FAZAL ALI, J.:— In this eal by 
special leave the appellant has been 
convicted under $. 307/34 I. P.C. There 
were two other accused, Deochand and 
Sarju who are not before us as appel- 
lants. We have heard learned counsel 
for the parties and have gone through 
the judgments of the courts below, The 
short point argued by Mr, Singh was 
that there is no clear evidence in the 
case to show that the appellant had any 
common intention with the other accus- 
ed to attempt to murder the victim,- 
Lallu. It is, however, clearly mentioned 
in F.I.R, and also in the statement of 
the complainant that the accused me? 
him near the corner of Gangoli Shivala 
and incited the accused Deochand toe 
shoot. Lallu. Thereupon the accused 
Deochand took out his pistol from the 
folds of his dhoti and fired at Lallu 
Lallu in order to protect himself raised 
his left palm as a result of which he 
received injuries. Having regard: to these 
circumstances, therefore, we are unable 
to see any ground to distinguish the 
case of the appellant from that of Dec» 


GV/GV/B568/78/GDR 
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chand. Being aware of the fact that his 
companion Deochand was armed with a 
pistol, the appellant incited: the accused 
Deochand to shoot when he (Deochand) 
pointing to the complainant proclaimed 
that he was doing pairvi against the ac- 
cused in a previous case, In these cir- 
cumstances, the evidence unmistakably 
shows that the appellant shared a com= 
mon intention with Deochand to attempt 
to kill Lallu, This appeal is concluded 
by finding of fact and is accordingly dis 
missed. The appellant who is now on bail 
shall surrender and serve out the re- 
maining portion of the sentence. 

‘Appeal dismissed. 





AIR 1978 SUPREME COURT 1605 


(From : Allahabad)* 


-R. S. SARKARIA AND 
P. S. KAILASAM, JJ. 


Deena, Appellant v, State of U, Pua 
Respondent, 


_ Criminal Appeal No, 239 of 1975, D/« 
11-8-1978. i 


(A) Evidence Act (1872), Ss. 3 & 9 — 
Appreciation of . evidence — Identifica- 
tion of. accused — Sufficiency of light. 


- Because of the motive, it is highly pro» 
bable that the deceased, the witness and 
others slept with the light burning on 
the platform which was the scene of of- 
fence. Three shots were fired and thera 
could have been no difficulty in P.W. 1 
identifying the appellant. It is common 
ground that the witness knew the accus- 
ed very well, The lantern that was 
burning was produced by P.W. 2 as soon 
as the Investigating Officer came to the 
scene of occurrence. The witness was 
sleeping to the south of the deceased :p2re 
son at a distance of a few feet and there 
could’ have been no difficulty in identi- 
fying the assailant. The High Court has 
come to the conclusion that the prosecu- 
tion has established. that the lantern 
was burning and the assailants used 
torches which enabled the recognition of 
the accused at the time of the incident. 
P.W, 1 is a natural witness and his pre- 
sence cannot be disputed as he had sus« 


"(Criminal Appeal No, 1013 of 1974 and 
Reference No, 18 of 1974, D/- 17-10- 
1974 (ANI) | | 


IV/JV/D912/78/ABO . 


Deena v; State of U, P. 


(Kailasam J.} ‘ [Prs, 1-3] -S.C, 1605 


tained a gun shot injury. The witness is 
thus reliable. (Para 9) 

Anno: AIR Manual (8rd Edn.) Evidenca 
Act, S. 3 N, 30; S. 9 N, 5. 

(B) Penal Code (1860), S. 302 — Mur- 
der case — Punishment, 

Deliberately planned murder to teach 
deceased a lesson for deposing against 
accused — Extreme penalty justified. . 

À (Para 11) 

Anno: AIR Comm, Penal Code (2nd 
Edn.), S. 302 N. 1 and 11.- 

Mr. Badri Das Sharma (Amicus Curiae), 
for Appellant; Mr, O, P, Rana, Advocate, 
for Respondent. 

KAILASAM, J.:— This appeal is pre- 
ferred by Deena alias Din Dayal by spe- 
cial leave against the judgment of the 
TEA Court convicting and sentencing 


2. The case for the prosecution is 
that on the night of the 20th and 2lst 
June, 1971 the deceased Nainsukh, his 
brother Hari Singh, his distant uncle 
Tika Ram, Chandra Pal daughter’s son of 
Tika Ram and Chokhey slept on the 
platform of the Chaupal in village Jar, 
According to the prosecution a lantern 
was hanging on the platform from the 
branch of a Neem tree. In the morning 
at. about 4 a.m, the appellant Deena and 
four others came to the Chaupal of Nain- 
sukh, The dogs began to bark as a re- 
sult of which Hari Singh (P.W. 1) and 
others were awakened. Deena and his 
associates carried. pistol and electric 
torches, Deena challenged Nainsukh say- 
ing that he would be taught a lesson for 
appearing as a witness and fired his 
pistol striking Nainsukh on his head. 
Hari Singh and Chandra Pal shouted for 
help. They were also injured, After 
hearing the alarm Nihal Singh, Panna 
Lal and others reached the place of tha 
incident but before their arrival the ac- 
cused had made good their escape. 


3. The First Information Report was 
written by Bharat Singh on the dictation 
of Hari Singh, The injured witness Hari 


‘Singh and Chandra Pal then went to 


Etah Police Station where the report 
Ex. Ka-4 was handed over at Police Sta- 
tion Kotwali at 9.05 am. on 21st June, 
1971. The Police Officer took up the in- 
vestigation. and reached the scene at 
about 1.30 p.m.:He found the dead body 
of Nainsukh- and held the inquest, pre- 
pared the site plan and recovered the 
material objects. Nihal Singh, P.W. 2, 
produced the lantern before the Investi- 


£606 S.C, [Prs, 3-9] 


gating Officer which was burning at the 
gime the occurrence took place, A shell 
of used cartridge was also recovered 
from the scene, 


4, Dr, N. K. Mittal (P.W. 13), the 
Medical Officer of Etah. found two inju« 
ries caused by fire-arm on Chandra Pal 
end one injury on Hari Singh, The auto< 
psy on the body of Nainsukh was con 
ducted by Dr. Prasad on 2ist June, 1971. 
He found two gun shot injuries, one on 
the right side of head above the right 
ear and the other was non traumatic 
swelling on the back surface of the 
vight hand, On internal examination it 
was found that the surface of the scalp 
of the right side was congested under 
injury No. 1, The doctcr found a fissur« 
ed fracture of the right parietal bone. 
vertically placed from the suture line 
to eye-brow. The doctar was of the 
opinion that the injuries were sufficient 
in the ordinary course of nature to causa 
death, 


5. Apart from the eye-witness P.W. I 
the prosecution examined P.W, 2 Nihal 
Singh, P.W, 3 Panna Lal who saw the 
accused running away after the incident, 
Reliance was not placed by the courts 
below on the evidence of P.Ws. 2 and 3, 
The conviction therefore solely rests on 
the testimony of al Hari Singh, 
P.W. 1. 


6. Hari Singh P. W, 1 has spoken of 
the motive. About 4 or 5 years prior to 
the occurrence one Ram’ Chandra was 
murdered. Deena was one of the accused 
in that case, Deena was found guilty of 
murder and sentenced to imprisonment 
for life. In that case the deceased Nain- 
sukh gave evidence against Deena as 
an eye-witness, About two months be- 
fore the murder of Nainsukh, Deena was 
released on bail and it was rumoured 
that Deena was saying that now when 
he had come out of jail he would teach 
a lesson to Nainsukh, Nainsukh, Hari 
' Singh and their relations took the threat 
seriously and were living cautiously. On 
the date of the occurrence, according to 
P.W. 1, a lantern was burning and at 
about 4 O’clock in the morning. he was 
awakened by the barking of the dogs. 
Four or five other persons came along 
with Deena, Deena and one of his com- 
panions had torches in their hands and 
they came flashing their torches. Deena 
‘and the other accused came at the Chau- 
pal from the staircase on the eastern 
side, After coming over the Chabutra of 


- Deena v, State of U, P, (Kailasam 3.) 


A. L R, 


the Chaupal the accused stated “Nain- 
sukh, beware, now I will teach you tha 
jesson for giving the evidence”. While 
flashing the torches on the deceased 
Deena fired at Nainsukh aiming towards 
his head, The shot hit Nainsukh on the 
head. The other: shot fired by Deena 
injured Chandra Fal and the third shot 
hit the prosecution witness Hari Singh, 
Hari Singh received an injury on his 
right shoulder, 


T. The plea that was made by the 
defence on the evidence of P.W. 1 was 
that it cannot be safely relied on. It 
was submitted that the other injured 
witness Chandra Pal who was examined 
as a court witness did not fully support 
the evidence of the prosecution. We hava 
gone through the testimony of P.W. 1 
and witness Chandra Pal and we do not 
see any material contradiction. The en- 
mity between Deena on the one side and 
the deceased and his family on the other 
side is not seriously contested, The de=- 
ceased Nainsukh gave evidence against 
Deena in the murder case in which Ram 
Chandra was killed; When Deena was 
released on bail he wanted to teach a 
lesson to the witness Nainsukh who had 
appeared against him, This resulted in 
Deena shooting the deceased to death. 
The motive as alleged by the prosecution 
stands amply proved. 


8. So far as the scene of the offence 
ts concerned it was not seriously disput- 
ed before the High Court. It was sub- 
mitted before us that no blood stains 
were scrapped from the scene which cir< 
cumstance would show that the occur- 
rence took place at some other place. If 
is seen that there was a bundle of straw 
and a cot at the centre, The strings of 
the cot as well as the straw were 
stained with blood. The Serologist had 
found human blood on the straw. We 
do not find any difficulty in accepting 
the finding of the High Court that the 
occurrence took place at the site alleged 
by the prosecution. 


9. The only question that requires 
consideration is whether there was suffi- 
cient light at the scene of occurrence to 


- enable the witness to recognise the accus« 


ed. Because of the motive it is highly 
probable that Nainsukh, Hari Singh and 
the family slept with the light burning 
on the platform. which was the scene of 
offence. Three shots were fired and there 
could have been no difficulty in P, W. 1 
identifying the appellant Deena, It 
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common ground that the witness knew 
Deena very well. The lantern that was 
burning was produced by P. W. 2, Nihal 
Singh, as soon as the Investigating Of- 
ficer came to the scene of occurrence, 
The witness was sleeping to the south 
of the deceased person at a distance of 
a few feet and we do not think there 
could have been any difficulty in identi- 
fying the assailant. The High Court has 
fully considered the question as to whe- 
ther P, W, 1 would have 


that the prosecution has established that 
the lantern was burning and the assail- 
ants used torches which enabled the re- 
cognition of the accused at the time of 
the incident, P., W. 1 Hari Singh isa 
natural witness and his presence cannot 
be disputed as he had sustained a. gun 
Shot injury. He had no. particular mo- 
tive for falsely, implicating Deena the 
accused, 


10. The court witness. Chandra Pal 
did not fully support the prosecution ex~ 


cept that. the incident took place at the. 
Chaupal as alleged by the prosecution.’ 
But we do not feel any justification for 
rejecting the testimony of .P, W. 1: be- 
cause. of the contradiction in the testi- 


mony of C.W, 1 Chandra Pal, ‘We are 
inclined to agree with the High Court 
that Chandra Pal was won over by the 
defence, We also agree with the High 
Court and find that the appellant Deena 
was guilty of: an offence under S, 302, 
LP.C, in causing the death of Nainsukh. 


11. The High Court confirmed the ex- 
treme penalty of law imposed by the 
Sessions Court. The Sessions Court in 


imposing the death sentence found that 


‘the appellant is a desperate character 
and that while he was on bail in Ram 
Chandra murder case he committed the 
murder of Nainsukh one of the prosecu~ 
tion witnesses in Ram Chandra murder 
case, As the offence was committed by 
a person under: -a sentence: of imprison~ 
ment for life for an offence under 
tion 302, I.P.C, the Sessions Court inflict= 
ed the extreme penalty. As a charge un- 
der S, 303, I1.P.C, was not framed and as 
the -parties are: not able to tell us the 
result of the appeal filed by Deena in 
Ram Chandra’s case, we refrain . from 
invoking the provisions of Section 303, 
LP.C. ` Regarding the sentence after 
giving our serious and anxious con- 
sideration, we find ourselves unable to 
come to any different conclusion from 
that arrived at by the trial Judge and 


é 


Lakshmi Ammal .v, Madhavakrishnan [Prs, 1-2} 


identified the. 
assailant and has come to the conclusion. - 


Sece . 
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the High'Court. The offence was com- 
mitted after deliberate planning in th 
night when the victim was sleeping. It 
was for the purpose of teaching a les- 
son to a witness who gave evidence 
against the accused, We do not see any 
extenuating circumstance, We confirm 
the sentence of death and dismiss this 


appeal, 
Appeal dismissed, 





AIR 1978 SUPREME COURT 1607 
(From: Madras)* 


V. R. KRISHNA IYER, D. A. DESAI 
- AND O, CHINNAPPA REDDY, JJ. 


Lakshmi Ammal, Appellant.v.-K. M., 


Madhavakrishnan and = _ Respon- 
dents. 

Civil Appeal No, 1264 of . 1976, D/~ 
7-8-1978, - 


T, N. Court-fees and Suits Valuation 
Act (14 of 1955), S. 37 (2) — Partition 
suit — Plaintiff alleging that she is in 
joint possession and seeking partition and 


. separate possession of her half share in 


the suit properties as heir of deceased— 


:Court-fee is payable under S. 37 (2). 


CRP No. 2084 of 11-8-1976 
(Mad), Reversed, - (Para 3) 

Anno: AIR Manual (ara Edn HTN 
Court-fees and Suits vues Act, Secs l 
tion 37 N, à . 

Mr, K S, Romima Se . Advocate 
(M/s, A. T. M: Sampath, ‘S, pian ea ait 
and P, N, Rajani, Advocates with him) 
for Appellant; Mr. K, Jayaram, Mr. K, 
A. Bala Subaramaniam and Mr. K, Ram 
Kumar, Advocates, for Respondents, 

ORDER :— Leave granted, 

- 2. It is. unfortunate that long years 
have been spent by.the courts below on 


a combat between two parties on the 
question of .court-fee, . leaving the real 


ane  D/- 


‘issues to be fought between them ta 


come up leisurely, Two things have ta 
be made’ clear, Courts should be anxix 
ous to grapple with the real issues and 
not. spend their energies on peripheral 
ones, Secondly, court-fee, if it seriously 
restricts the rights of a person to seek 
him remedies in courts of justice, should 
be strictly construed. After all access 
to justice is the basis of the legal system. 


"(CRP No, 2084 of 1976, Dj- 11-8-1978 
(Mad)). | 


IV/J V/D914/78/DVT 


1608 S.C, [Prs, 1-2] State of Punjab v. Geeta Iron & Brass Works 


In that view, where there is a doubt. 
reasonable, of course, the benefit must 
go to him who says that the lesser court 
fee alone be paid, 


3. In this particular case there is 
hardly any difficulty in holding that the 
laintiff in para, 14 of the plaint has 
clearly alleged that she is in joint pos~ 
session and is seeking partition and 
separate possession of her half-share in 
the suit properties as heir of deceased 
aramayee, Obviously, the court-fee 
that is payable is as she has claimed, 
namely under S. 37 (2) which corres< 
ponds to Art, 17 (B) of the Central Act, 
which is the predecessor legislation on 
the subject. We allow. the appeal and 
send the case back to the trial Court 
and direct that court to proceed with 
the suit expeditiously. We make it clear 
that our decision on the question of 
court-fee does not have any implications 
on the merits, including the validity or 

otherwise of the Will. No costs. 
Appeal allowed. 





AIR 1978 SUPREME COURT 1608 
(From:—- Gujarat)* 
V. R. KRISHNA IYER AND 
l JASWANT SINGH, JJ, 
. State of Punjab, Petitioner v, M/s 
rats Iron & Brass Works Ltd., Respon- 
ent, 


Special Leave Petn, (Civil) No, 1781 of 
1977, D/- 14-10-1977, 


(A) Arbitration Act (1940), Sec. 34 — 
Stay of suit — Application for — Fac- 
tors to be considered — Effect of notice 
under S. 86, C. P.C. 


Where parties have by contract agreed 
to refer their disputes to arbitration 
the courts should as far as possible pro- 
ceed to give an opportunity for resolu- 
tion of dispute by arbitration rather 
than by judicial adjudication. Even so, 
there is a residual discretion vested in 
the court to stay or not to stay having 
regard to the totality of circumstances. 
One weighty factor obviously is to find 
out whether the party who invokes the 
arbitration clause has. expressed his 
readiness to rely on it at the earliest 
stage. (Para 2) 


"(Appeal No. 9 of 1976, D/- 30-3-1976 


© (Guj)). 
IV/JV/A146/78/CWM. 


A: I. R. 

As a matter of law mere silence on tha 
part of the defendant when a notice 
under S. 80 C. P, C, is sent to him may 
not, without more, disentitle him to 
move under S, 34 and seek stay. 

(Para 2} 

Anno: AIR Menual, 3rd Edn., Arb, 
Act, S. 34, N. 8, 9. 

(B) Civil P. C. (1908), S. 80 — Notice 
under —— Object of — Duty and desired 
approach of Govt, indicated. 


A statutory notice of the proposed ac- 
tion u/s. 80 C, P, C. is intended to aler® 
the State to eae a just settlement 
or at least have the courtesy to tell the 
potential outsider ‘why the claim is being 
resisted. A litigative policy for the State 
involves settlement of governmental dis- 
putes with citizens In a sense of concilia« 
tion rather than in a fighting mood. In- 
deed, it should be a directive’ on the 
part of the State to empower its law of- 
ficer to take steps to compose disputes 
rather than continue them in court, 

(Para 4} 

Anno: AIR Comm. C, P. C. 9th Edn., 
S. 80, N. 2. 

M/s. Hardev Singh, R. S, Sodhi and 
O, P. Sharma, Advocates, for Petitioner, 


KRISHNA IYER, J.— This special 
leave to appeal is sought against a dis- 
cretionary order passed by the Subordi- 
nate Judge declining to stay a suit under 
S. 34 of the Arbitration Act. This order 
was challenged in appeal and the High 
Court, after an exhaustive consideration, 
felt that the exercise of discretion was 
not so improper as to deserve interfer- 
ence, 


2. Shri Hardev Singh is right to thea 
limited extent that where parties have 
by contract agreed to refer their dis- 
putes to arbitration the courts should as 
far as possible proceed to give an op- 
portunity for resolution of disputes 
by arbitration rather than by judi- 
cial adjudication, Even so, there is a re« 
sidual discretion vested in the court to 
stay or not to stay having regard to the 
totality of circumstances, One weighty 
factor obviously is to find out whether 
the party who invokes the arbitration 
clause has expressed his readiness to 
rely on it at the earliest stage. We are 
not investigating the merits of the mat- 
ter under Art. 136 but are satisfied that 
there is no gross error justifying grant 
of leave. We make it clear however that 
as a matter of law mere silence on the 
part of the defendant when a notice un~ 
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der S. 80, C.P.C. is sent to him may not, 
without more, disentitle him to move un- 
der S. 34 and seek stay. In the present 
case, other circumstances have also been 
pressed into service by the Court, 


3. While dismissing the special leav@ 
petition for the reasons mentioned above, 
we would like to emphasize that the de- 
served defeat of the State in the courts 
below demonstrates the gross indifference 
of the administration towards. litigative 
diligence. In the present case a notice 
under S. 80, C.P.C. was sent. No res- 
ponse, A suit was filed and summons 
taken out to the Chief Secretary, Shock- 
ingly enough, the summons was refused. 
An ex parte proceeding was taken when 
the lethargic Government woke up, 


4. We like to emphasize that Govern= 
ments must be made accountable by 
Parliamentary Social audit for wasteful 
litigative expenditure inflicted on the 
community by inaction. A statutory no- 
tice of the proposed action under S, 80, 
C.P.C, is intended to alert the State to 
negotiate a just settlement or at least 
have the courtesy to tell the potential 

utsider why the claim is being resisted. 
Now S. 80 has become a ritual because 
the administration is often unresponsive 
and hardly lives up to the Parliament's 
expectation in continuing S, 80 in the 
Code despite the Central Law Commis- 
sion’s recommendations for its deletion. 
An opportunity for settling the dispute 
through arbitration was thrown away 
by sheer inaction, A Hitigative policy 
for the Stata involves settlement of gov- 
ernmental disputes with citizens in 4 
sense of conciliation rather than’ in a 
fighting mood, Indeed, it should be a 
directive on the part of the State to em- 
power its law officer to take steps to 
compose disputes rather than continue 
them in court, We are constrained to 
make these observations because much 
of the litigation in which Governments 
are involved adds to the case load ac- 
cumulation in courts for which there is 
public criticism, We hope that a more 
responsive spirit will be brought to bear 
upon governmental litigation so as to 
avoid waste of public money and promote 
expeditious work in courts of cases 
bab ae deserve to be attended to, Dis- 


Special leave petition dismissed. 
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AIR 1978 SUPREME COURT 1609 — 
(From: (1970) 2 Andh WR 255) — 
Y. V. CHANDRACHUD, C. Ju 
R. S. SARKARIA, N. L. 


UNTWALIA, A. D. KOSHAL 
AND A, P. SEN, JJ. 


The Election Commission of India, Ap" 
pellant v, N. G, Ranga and others, Res- 
pondents, , ; 

Civil Appeal No, 1265 of 1969, Djs 
17-8-1978, 


Constitution of India, Arts. 103, 102 — 
Representaion of the People Act (1951), 
Ss. 10A and 146 — Application by voter 
to President of India alleging that elect- 
ed candidate had become subject to dis- 
qualification — President seeking opinion 
of Election Commission of India — No- 
tice by Election Commission to elected 
candidate to explain allegations — Not 
aia (1970) 2 Andh WR 255, Revers- 


Respondent No, 1 was declared elected 
to the Lok Sabha in a bye-election, Tha 
appellant the Election Commission of 
India called upon the respondent 1 te 
show cause why he should not be dis- 
qualified for failure to lodge the account 
of his election expenses within time and 
in the manner required by law. Accepts 
ing the explanation the delay was con« 
doned and the respondent 1 was informed 
that no further action will be taken in 
the matter, Respondent No, 2, a voter in 
the constituency thereafter submitted a 
petition to the President of India under 
Arts, 84, 101,. 102, 103. and 104 of tha 
Constitution alleging that respondent No. 
1 who was a sitting member of the Lok 
Sabha had become subject to disqualifi< 
cation mentioned in Art, 102 (1), The 
President sought the opinion of the 
Election Commission of India: under 
Art, 103 (2). The Election Commission 
called upon the Respondent 1 to submit 
his reply to the allegations contained in 
Respondent 2’s petition to the President, 


Held, that the President acted both in 
the exercise of constitutional authority 
and in the discharge of his constitutional 


- obligation in referring the question rais~ 


ed by respondent 2’s petition for the 
opinion of the appellant. The appellant- 
Election Commission in turn had also 
jurisdiction. to issue the notice to Respon- 
dent No. 1.- (1970) 2 Andh WR 255, Re- 
versed. | (Para 5) 


IV/JV/D917/78/MVJ 


£610 S. C, [Prs, 1-3] 


Upon the presentation of a petition by 
respondent 2 to the President of India, 
alleging that respondent 1 had becoma 
subject to the disqualifications mention< 
ed in Art. 102 (1) of the Constitution, a 
question clearly arose as to whether res- 
pondent 1 had truly become subject ta 
any of the disqualifications mentioned in 
that article, By Cl. (2) of Art. 103, tha 
President was beund to obtain the opin- 
fon of the appellant before giving his 
decision on the question. Not only that, 
but the President was further bound to 
act according to the opinion given by 
the appellant. (Para 5) 


The Election Canain by virtue of 
provisions of S, 146 of the Representa< 
tion of the People Act had the power 
and authority to require respondent.1 to 
furnish information on matters which 
were relevant to the subject-matter of 
the inquiry, namely, the allegations con« 
tained in the petition presented by rese 
os 2 to the President of India. 

| (Para 6} 

The expression of ‘aw by the High 
Court that the “facts leading to disqua« 
lification under S. 10A” of the Represen< 
tation of the People Act, cannot be the 
subject-matter of inquiry and decision 
under Art. 103 of the Constitution can~ 
not be accepted in view of the express 
provision contained in Art. 103 (1) (a) 
that if any question arises as to whether 
a member of either House of Parliament 
has become subject to any of the dis- 
qualifications mentioned in Art, 102 (1), 
the question shall be referred for the 
decision of the President, ‘Article 102 (1) 
provides by sub-cl. (e) that a person 
shall be disqualified for being chosen as, 
and for being, a member of either Housa 
of Parliament if he is so disqualified by 
or under any law made by Parliament. 
By S. 10-A of the Representation of 
the People Act, the Election Commission 
has the. power to declare a person to ba 
disqualified if it is satisfied that he has 
failed to lodge an account of election 
expenses within the time and in the mans 
ner required by or under the Act and 
has no good reason or justification for 
the failure. A declaration of disqualifi- 
eation made in pursuance of power -con< 
ferred by S. 10-A of the Act is a de- 
claration made by the Election Commis< 
sion under a law made by Parliament. 


Tt, therefore, attracts Art. 102 (1) (e) and 
consequently Art, 103 (1) of the Consti» 
tution. {Para 9) 


Election Commission of India v, N. G. Ranga 


ALR, 
Anno: AIR Manual S Edn.), Rep. of 
the People Act (1951). S, 10-A N. 1; AIR 
Comm. Const, of India, ` 2nd Edn., Arti= 
cle 102 N. 1, Art, 103 N. 1, 
Cases Referred : Chronological Paras 
AIR 1965 SC 1892 : (1965) 3 SCR 53 11 
Mr. S., V. P Attorney General of 
India (M/s, K. Bhat and R. N, Sach 
they, tein with him), for Appel< 
lant; M/s. P. A, Chowdhary and B. 
Katna: Rao, Advocates, for Respondent 


No, 1; Appeal set down ex parte as 
against Respondents 2 and 3, 


CHANDRACHUD, C. J.:— Responden? 
4, Shri N, G, Ranga, was declared elect- 
ed to the Lok Sabha on April 28, 196? 
in a bye-election from Srikakulam Con« 
stituency, defeating respondent 3, Shri 
B. Rajagopalarao, The Election Commis- 
sion of India, the appellant herein, call- 


ed upon respondent 1 by a notice dated 


July 7, 1967 to show cause why he 
should not be disqualified for failure to 
lodge the account of his election expen< 
ses within the time and in the manner 
required by law, Accepting the expla< 
nation submitted by Respondent 1, tha 
appellant condoned the delay caused in 
submitting the account of election ex« 
penses and sent a communication dated 
Aug, 16, 1967 informing respondent 1 
that it was decided not to take any fur 
ther action in the matter, 


2, Respondent 2, who is a voter in 
the Srikakulam Constituency, thereafter 
submitted a petition to the President of 
India under Arts. 84, 101, 102, 103 an 
104 of the Constitution alleging that res- 
pondent 1, who was a sitting member of 
the Lok. Sabha, had become subject ta 
the disqualifications mentioned in Arti< 
cle 102 (1), The President, exercising 
his powers under Art, 103 (25 of the Con= 
stitution, sought the opinion of the apx 
pellant by an order dated May 18, 1968. 
The appellant issued a notice dated Jung 
6, 1968 to respondent 1 calling upon him 
to submit his reply to the allegations 
contained in respondent 2’s petition ta 
the President, . 


3. On June 26, 1968 responaent I fils 
ed writ petition No. 2763 of 1968 in tha 
High Court of Andhra Pradesh. asking 
for a writ of prohibition forbidding the 
appellant from taking further steps pur 
suant to the June 6 notice and for a des 
claration that the appellant had no juris- 
diction to inquire into the petition sub= 
mitted by respondent 2 to the President 
of India, By its judgment dated Jan, 3 
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1969 the High Court allowed the writ 
petition and issued a writ of prohibition 
as prayed for: It has granted to the 
Election Commission a certificate of fit- 
mess under Art. 133 (1) (c) of the Con- 
stitution to appeal to this Court. 


4. The narrow question for conside- 
ration is whether the appellant. had 
jurisdiction to issue the notice to respon- 
dent 1 calling upon him to submit his 
explanation in regard to the allegations 
contained in the petition presented by 
respondent 2 to the President of India 
who, in turn, had referred the. pet:tion 
for the opinion of the appellant. Article 
‘103 of the Constitution read thus at the 
relevant time: 


"403 (1) If any question arises as to 
whether ‘a member of either Hous: of 
Parliament has become subject to any 
of the disqualifications mentioned in 
Cl. (1) of Art, 102, the question shall be 
referred for the decision of the Presi- 
dent and his decision shall be final. 

(2) Before giving any decision on any 
such question, the President shall obtain 
the opinion of the Election Commission 
and shall act according to such opinion.” 

5. Upon the presentation of a petition 
by respondent 2 to the President of In- 
dia, alleging that respondent 1 had be- 
come subject’ to the disqualifications men- 
tioned in Art. 102 (1) of the Constitu- 
tion, a question clearly arose as to whe- 
ther respondent 1 had truly become sub- 


ject to any of the disqualifications men- 


tioned 1n that article. By Cl. (2) of Arti- 
cle 103, the President was bound to ob- 
tain the opinion of the appellant before 
giving his decision on the question. Not 
only that, but the President was further 
bound to act according to the opinion 
given by the appellant, The President 
therefore acted both in the exercise of 
constitutional authority and in the dis- 
charge of his constitutional obligation in 
referring the question raised by respon- 
dent 2’s petition for the opinion of the 
appellant. 


6. The next question for consideration 
is whether, on receiving the President’s 
communication asking for its opinion, the 
appellant committed any error of law 
or acted beyond its jurisdiction in seek- 
ing the explanation of respondent 1. 
The Representation of the People Act 43 
of 1951, “the Act” confers extensive 
powers on the Election Commission in 
regard to inquiries pertaining to ques- 
tions referred by the President for its 


Election Commission of India v. N. G. Ranga 


-tion. 


[Prs. 3-7] S.C. 1611 


opinion under Art. 103 of the Constitu- 
Section 146 (1) of the Act pro- 
vides, in so far as material, that where 
in connection with the tendering of any 
opinion to the President under Art. 103, 
the Election Commission considers it 
necessary or proper to make an inquiry 
and if it is satisfied that on the basis of 
documents produced by the parties it 
cannot come to a decisive opinion on 
the matter which is being inquired into,. 
it shall have for the purposes of inquiry 
the powers which a civil court has while 
trying a suit in respect, inter alia, of 
summoning and enforcing the attendance 


of any person, examining him on oath, 


the discovery and production of any 
document and receiving evidence on af- 
fidavits. Sub-sec. (2) of S. 146 which 
is more to the point provides: 

“The Commission shall also have the 

power to require any person, subject to 
any privilege which may be claimed by 
that person under any law for the time 
being in force, to furnish information on 
such points or matters as in the opinion 
of the Commission may .be useful for, 
or relevant to, the subject-matter of the 
inquiry.” 
We see no doubt that the Election Com- 
mission, by reason of these provisions, 
had the power and authority to require 
respondent 1 to furnish information on 
matters which were relevant to the sub- 
ject-matter of the inquiry, namely, the 
allegations: contained in the petition pre- 
sented by respondent 2 to the President 
of India, 


. 7. Article 103 (2), as it stood then, re- 
quired the President to obtain the opin- 
ion of the Election Commission before 
deciding the question referred to in 
Cl. (1) of that article. The President was 
bound to act according to the opinion 
given by the Commission. By the Forty- 
second Amendment, Art. 103 (2) requires 
the President to consult the Election 
Commission. The amended article ex- 
pressly confers power on the Commis- 
sion to make, for that purpose “such in- 
quiry as it thinks fit.” The implication 
of the unamended article was in truth 
and substance the same, namely, that 
since the Commission was charged with 
the obligation to tender its opinion to 
the President, it had the power to make 
such inquiry as it thought fit in order to 
enable it to express its opinion, which 
under .the law as it stood then, was 
binding. on the President, The Forty-|] 
second amendment expressed clearly! 


‘1612 S, C. [Prs, 7-11] 


what was necessarily implicit in- the old 
provision, If the Constitution envisages 
that the Commission should have the 
power to make such inquiry as it thinks 
fit even when its opinion is not binding 
on the President who is merely requir- 
ed to “consult” the Commission, it can~ 


not be that the Commission could tender: 


its binding opinion without the right and, 
nay the duty, of making the necessary 
inquiry. . 3 | 

8. Respondent 1 rushed to the High 
Court somewhat hurriedly, thinking pro- 


bably that the appellant having already . 


condoned the delay which had occurred 


in filing the return of the election ex- 


penses, he had not incurred or become 
subject to any disqualification as men- 
tioned in Art. 102 (1) of the Constitution 
and therefore the appellant had no justi- 
fication for calling upon: him to submit 
his explanation, That however is a dif- 
ferent thing from saying that either the 
President of India or the appellant - ex- 
céeded his or its jurisdiction when the 
former referred the matter for the opin- 
ion of the latter and the latter sought 
an explanation from respondent 1. The 
appellant could and should have in the 
first instance verified from its own record 
_.whether there was any justification for 
the grievance made by respondent 2. 
- But in giving to respondent 1 an oppor- 
tunity to submit his explanation, the ap- 
pellant, far from acting beyond the scope 
of its statutory and constitutional powers, 
acted in conformity with the principles 
-of natural justice, Art, 103 (1) gives 
finality to the President’s decision which, 
under the old provision, had to be, in 
conformity with the opinion.of the Elec- 
tion Commission. Before giving an opin- 
ion which thus had finality, . the Com- 
mission acted but fairly in asking res- 
pondent 1 to submit his say.. As stated 
above, it had the power to ascertain 
what explanation respondent 1 had to 
give in answer to respondent 2’s allega- 
tions. 


9. The High Court misdirected itself 
in reaching the conclusion that the ap- 
pellant acted beyond its: jurisdiction in 
issuing the notice to respondent 1 call- 
ing upon him to submit his explanation 
in regard to the allegations made by res- 
pondent 2 in his petition to the Presi- 
‘dent, According to the High Court, 


“facts leading to disqualification under, 


S. 10A” of the Act, “cannot be the sub- 
ject-matter. of inquiry and decision un- 
. der Art. 103- of the Constitution,” It- is 
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impossible to accept this statement of 
law in view of the express provision 
contained in Art, 103 (1) (a) that if any 
question arises as to whether a member 
of either House of Parliament has be« 
come subject to any of the disqualificas 
tions mentioned in Art. 102 (1), the ques- 
tion shall be referred for the decision of 
the President. Article 102 (1) provides 
by sub-clause (e) that a person shall be 
disqualified for being chosen as, and for 
being, a member of either House of Par 
lament if he is so disqualified by or un- 
der any law made by Parliament, By 
S. 10-A of the Act, the Election Com- 
mission has the power to declare a per~ 
son to be disqualified if it is satisfied that 
he.has failed to lodge an account of 
election expenses within the time and in 
the manner required by or under the 
Act and has no good reason or justifica- 
tion for the failure, A declaration of 


disqualification made in pursuance of 


power conferred by S. 10-A is a decla- 
ration made by the Election Commission 
under a law made by Parliament, It, 
therefore, attracts Art. 102 (1) (e) and 
consequently Art, 103 (1) of the Consti- 
tution. 


10. The High Court thereafter pro- 
ceeded to hold that the question. whether 
respondent 1 had become subject to any 
disqualification under $S. 10-A of the 
Act did’ not arise on the facts stated in 
the petition by respondent 2. We do not 
sce our way to accepting this statement, 
Though respondent 2 was not in a posi~ 
tion to make a categorical assertion in 


his petition that respondent 1 had incur- 


red a specific disqualification, he did . 
make allegations, generally, in regard ta 
disqualifications said to have been in- 
curred by respondent 1. Upon the making 
of those allegations a question arose as 
contemplated by Article 103 (1) (a) of 
the Constitution and the President had 
to obtain the opinion of the Election 
Commission on that question, Respon- 
dent 2’s petition could not have been 
rejected by the President without refer- 
ence to. the Election Commission on the 
ground. that the , allegations made by 
respondent 2 were unfounded or un- 
substantial. re 


11. A similar question arose before 
this Court in Brundaban Nayak. v.. Elec 
tion Commission of India (1965) 3 SCR 
53 : (AIR 1965 SC 1892). Article 191 (1) 
of. the Constitution provides that a per- 


son shall. be: disqualified for being cho» 
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sen as, and for being, a member of the 
Legislative Assembly or. Legislative Coun- 
cil of a State if, inter alia, he is so dis- 
qualified by or under any law made by 
Parliament. Article 192 (1), as it then 
stood, provided that if any question arl- 
ses as to whether a member of a House 
of the Legislature of a State has become 
subject to any of the disqualifications 
mentioned in Cl, (1) of Art. 191, the 
question shall be referred for the decix 
sion of the Governor and his decision 
shall be final, By Art. 192 (2) the Gov< 
ernor had to obtain the opinion of the 
Election Commission before giving his 
decision and he was also under an ob- 
ligation to act according to the Commis- 
sion’s opinion. These provisions corres~ 
pond to Arts. 102 and 103 respectively 
with which we are concerned, While 
dealing with an argument as to whether 
it could be said that the question as 
contemplated by Art. 192 (1). had arisen, 
Gajendragadkar, C. J. speaking on behalf 
of the Court observed that the first 
clause of Art. 192 (1) did not permit of 
any limitations and that. all that ‘thea 
clause required was that a question 
should arise, How the question arose, 
by whom it was raised and under what 
circumstances it was raised were not 
relevant for the purpose’ of the applica~ 
tion of the clause, . The Court took no- 
tice of the fact that complaints made to 
the Governor could be frivolous or fan~ 
tastic, but it held that if they were of 
such a character, the Election Commis- 
sion would have no difficulty in express- 
ing its opinion that they should be re< 
jected. That however did not mean that 
a question as contemplated by Ari. 192 
(1) did not arise. Lastly it was urged 
in that case that it is the Governor and 
not the Election Commission who had ta 
hold the enquiry since the Constitution 
required the Governor to decide the 
particular question, This contention was 
rejected on the ground that it was the 
opinion of the Election Commission 
which in substance was decisive and 
therefore it was legitimate to assume 
that when the complaint received by thd 
Governor was forwarded by him to the 
Election Commission, the latter had the 
power and the jurisdiction to go into 
the matter which meant that it had the 
authority to issue notice to the person 
against whom the complaint was made, 


calling upon him to file his statement 
and produce evidence in support of his 
case. The High Court was in error in 


R: G. Anand v. 
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seeing “nothing” In this decision which 
was contrary to its view. 
12. For these reasons we allow the 


appeal filed by the Election Commission 


and direct that the writ petition filed 
in the High Court by respondent 2 shall 
stand dismissed, There will be no order 
as to costs, 

Appeal allowed. 
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Civil: Appeal No. 2030 of 1968, D/- 
18-8-1978. 

(A) Copyright Act (1957), S. 51 — 
Question whether there has been violation 
of copyright — Determination of — Prin- 
ciples and tests pointed out. 


Per Fazal Ali, J. (Jaswant Singh, J. 
agreeing): There can be no copyright in 
an idea, subject-matter, themes, plots or 
historical or legendry facts and violation 
of the copyright in such cases is confined 
to the form, manner and arrangement and 
expression of the idea by the author of 
the copyrighted work. 

Where the same idea is being developed 
in a different manner, it is manifest that 
the source being common, similarities are 
bound to occur. In such a case the courts 
should determine whether or not the 
similarities are on fundamental or sub- 
stantial aspects of the mode of expres- 
sion adopted in the copyrighted work. 
If the defendant’s work is nothing but a 
literal imitation of the copyrighted work 
with some variations here and there it 
would amount to violation of the copy- 
right. In other words, in order to be 
actionable the copy must be a substan- 
tial and material one which at once leads 
to the conclusion that the defendant is 
guilty of an act of piracy.. 


One of the surest and the safest test 
to determine whether or not there has 
been a violation of copyright is to see if 


*(First Appeal No. 147 of 1968, Dj- 
23-5-1968 (Delhi).) 

**(The judgments are printed in the order 

` in which they are given in the certified 
copy.—Ed.) 
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the reader, spectator or the viewer after 
having read or seen both the works 
is clearly of the opinion and gets an un- 
‘mistakable impression that the subse- 
„quent work appears to be a copy of the 
original. 


Where the theme is ‘the same but is 
presented and treated differently so that 
the subsequent work becomes a comple- 
tely new work, no question of violation 
of copyright arises. 


Where however apart from the simi- 
larities appearing in the two works there 
are also material and broad dissimilari- 
ties which negative the intention to copy 
the original and the coincidences appear- 
ing in the two works are clearly inci- 
dental no infringement of the copyright 
comes into existence. 

As a violation of copyright amounts to 

an act of piracy it must be proved by 
clear and cogent evidence after applying 
the various, tests. 


~- Where however the question is of the 


violation of the copyright of stage play- 


by a film producer or a Director the task 
of the plaintiff becomes more difficult te 
prove piracy. It is manifest that unlike 
a stage play a film has a much broader 
perspective, wider field and a bigger 
background where the defendants can by 
introducing a variety of incidents give a 
colour and complexion different from the 


manner in which the copyrighted work - 


has expressed the idea. Even so, if the 
viewer after seeing the film gets a tota- 
lity of impression that the film is by 
and large a copy of the original play, 
violation of the copyright may be said 
to be proved. Case law discussed. 

(Para 46) 


Applying the rapis enunciated 
above and various tests laid down to de- 
termine whether in a particular case 
there has been a violation of the copy- 
right held on facts that the film produced 
by the defendants cannot be said to be a 
substantial or material. copy of the play 
written by the plaintiff. The treatment 
of the film and the manner of its presen- 
tation on the screen is quite different 
from the one written by. the plaintiff at 
the stage. After seeing the play and the 
film no prudent person can get an impres- 
sion that the film appears to be a copy 
of the original play nor is there anything 
to show that the film is a substantial and 
material copy of the play. -At the most 
the central idea of the play, namely, 
provincialism is undoubtedly the subject- 
matter of the film along with other ideas 
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merely `a colourable 
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also ‘but it is , well settled that a 
mere idea cannot be the subject-matter 
of copyright. Thus, the present case does 
not fulfil the conditions laid down for 
holding that the defendants have made 
a colourable imitation: of the play. 
(Paras 61, 65) _ 
Per R. S. “Pathak, J.:— The ques- 
tion can arise whether there is 
an infringement of copvright even 
though the essential features of the play 
can be said to correspond to a part only 
of the plot of the film. This can arise 
€ven where changes are effected while 
planning the fiim so that certain immate- 


‘rial features in the film differ from what 


is seen in the stage play. The relative 
position in which the principal actors 
stand. may be exchanged or extended, 
and embellishments may’ be introduced 
in the attempt to show that the plot in 
the film is entirely original and bears no 
resemblance whatever to the stage plav, 
All such matters fall for consideration in 
relation to the . question whether tha 
relevant part of the plot in the film is 
imitation of the 
essential structure of the stage play. If 
the treatment of the theme in the stage 
play has been made the basis of one of 
the themes in the film story and the 
essential structure of that treatment is 
clearly and distinctly identifiable in the 
film: story, it is not necessary, for the 
Court to examine all the several themes 
embraced within the plot of the film in 
order to decide whether infringement: 
has been established. In the attempt to 
show that he is not guilty of infringe- 
ment of copyright, it is always possible 
for a person intending to take advantage 
of the intellectual effort and labours of 
another to so develop his own product 
that it covers a wider field than the area 
included within the scope of the earlier 
product, and in the common area covered 
by the two productions to introduce 
changes in order to disguise the attempt 
at plagiarism. © (Para 66) 


In another, and perhaps a clearer case, 
it may be necessary for this Court to in- 
terfere and remove the impression which 
may have gained ground that the copy-~ 
right belonging to an author’ can be 
readily infringed by making immaterial 
changes, introducing insubstantial differ- 
ences and enlarging the scope of the 
original theme so. that a veil of apparent 
dissimilarity is thrown around the work 
now ‘produced. The court will look 


strictly at not only blatant examples of 
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copying but also at reprehensible attemrts 
at colourable imitation. (Para 6&6) 


Anno: AIR Manual, (3rd Edn.), Copy- 
right Act, S. 51, Notes 3 and 4. 


(B) Constitution of India, Art. 136 — 
Case relating to copyrigbt infringement 
— Concurrent finding of fact — Scope 
for interference in special leave appeal. 


Per Fazal Ali, J.:— Where zhe 
two courts. of fact, having corsi- 
dered the entire evidence, circumstan- 
ces and materials before them have 
come to a finding of fact that the defen- 
dants committed no violation of the copy- 
right, the Supreme Court would be slow 
to disturb the findings of fact arrived at 
by the courts below particularly when 
after having gone through the entire eyi- 
dence, the court feels that the judgment 
of the courts below are absolutely cor- 
rect. (Para 63} 

Per R. S. Pathak, J.:— The Supreme 
Court is extremely reluctant to interfere 
with concurrent findings of facts reached 
by the Courts below. (Para 66) 


Anno: AIR Comm. Const. of India, ¿nd 
Edn., Art. 136, Notes 12 and 13. 
Cases Referred: Chronological ‘Paras 


1972 Cri LJ 1098 (Mad) 38 
AIR 1971 Bom 48 31 
AIR 1967 Mad 381 39 


(1967) 1 WLR 723: (1967) 2 All ER 324, 
Harman Pictures, N. V. v, Osborne 23 

AIR 1965 J & K 101 . 43 

(1964) 1 All ER 465: (1964) 1 WLR 273, 
Ladbroke (Football) Ltd, v Hill | 
(William) (Football) Ltd, 19 

AIR 1961 Mad 111 40 

(1960) 248 F 2d 799:356 US 947, 
Machael v. Moretti People of the 
State of Tino 

(1958) 246 F 2d 598, Otto Eisenchimi v. 


Fawcett Publications 33 
(1956) 2 L ed 2d 260: 355 US 907 33 
AIR 1954 All 570 42 


(1937) 3 All ER 503:157 LT T86, 
Donoghue v, Allied News Papers SM 


(1934) 1 Ch D 593: 151 LT 294, eee 
and Sons (London) Ltd. v. Paramount 


Film Service Ltd. 22 
AIR 1933 PC 26:60 Ind App 26 36 
AIR 193r Cal 233 44 
ATR 1928- Cal 359 41 


(1928) 216 F 2d 845, Warner Bros. 


Pictures v, Collumbia Broadcasting 
System 32 
AIR 1924 PC 75:51 Ind App 109 35 


(1920) 208 F 2d 185, Funkhouser vy. 
Loews 
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(1914) 30 TLR 116, Corelli v. Gray 21 
(1913) 29 TLR 570, Corelli v. Gray 27 
(1911) 28: TLR 69, Robl v. Palace 


Theatre Ltd. 25- 
(1908) 77. LJKB 577: 98 LT 706, Tate 
yv. Fullbrook 26 


(1907) 210 US 339: 52 L ed 1086, Bobbs- 
Merrill Co. v, Isidor Straus and 
Nathan Straus 17 

(1905) 1 Ch D 519 : 92 LT 351, Han- © 
fstaengl v. W. H. Smith 13, 19 

(1898) 174 US 82:43 L ed 904, Oliver 
Wendell Holmes v. George D. Hurst 

35 

1895 AC 20:64 LJ Ch 81, Hanfstaengl 
v. Bains and Co. 3S 

(1878) 3 AC 4838: 38 LT 398, Frederick 

B. Chatterton and Benjamin Webster 
v. Joseph Arnold Cave 27 

(1852) 140 F 2d 579, Twentieth Century 
Fox Film Corpn. v. Stonesifer 34 

(1822) 1 B & Ald. 737:106 ER 1361, 
West v. Francis 19 

(1810) 98 F 2d 872, Dorsey v. Old Surety 
Life Ins. Co. 

(1808) 100 F 2d 533, Shipman v. R. K. 
O. Radio Pictures 29 

(1793) 81 F 2d 49, Sheldon v, Metro- 
Goldwyn Pictures. Corpn. 28 


Mr. S. N. Andley, Sr. Advocate (Mr: 
Mahinder Narain and Rameshwar Nath 
Advocates of M/s. Rajinder Narain and 
Co. with him), for Appellant; Mr. Hardyal 
Hardy Sr. Advocate (M/s. H. S. Parihar 
and I. N. Shroff, Advocates with him), 
for Respondents 1 & 2. 


FAZAL ALI, J.:— This appeal by 
special leave is directed against the judg- 
ment of the Delhi High Court dated. 23rd 
May, 1967 affirming the decree of the Dis- 
trict. Judge, Delhi and dismissing the 
plaintiff's suit for damages against the de- 
fendants. on the ground that they had 
violated the copyrighted work of the 
plaintiff which was a drama called ‘Hum 
Hindustani’, 


2. The facts have been succinctly stat- 
ed by the District Judge in his judgment 
and summarised by the High Court, and, 
therefore, it is not necessary for us to re- 
peat the same all over again. We would, 
however, like to give a brief re’sume’ of 
some of the striking facts in the case 
which may be germane for the purpose of 
deciding the important issues involved 
in this appeal. We might mention here 
that the High Court as also the District 
Judge negatived the plaintiff’s claim and 
prima facie the appeal appears to be con= 
cluded by finding of fact, but: it was right- 
ly argued by Mr. Andley appearing for 
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the appellant that the principles of viola- 
tion of copyright in the instant appeal 
have to be applied on the facts found and 
the inferences from proved facts drawn 
by the High Court which is doubtless a 
question of law and more particularly as 
there is no clear authority of this Court 
on the subject, we should be persuaded to 
go into this question without entering in- 
to findings of facts. Having heard counsel 
for the parties, we felt that as the case is 
one of first impression and needs to be 
decided by this Court, we should enter 
into the merits on the basis of the facts 
found and inferences drawn by the High 
Court and the District Judge. It is true 
that both the District Judge and the High 
Court have relied upon some well esta- 
blished principles to determine whether 
or not in a particular case a violation of 
copyright has taken place, but learned 
counsel for the appellant has challenged 
the validity of the principles enunciated 
by the High Court. 


3. The plaintiff is an architect by pro- 
fession and is also a playwright, Drama~ 
tist and producer of stage plays. Even 
before Hum Hindustani the plaintiff had 
written and preduced a number of other 
plays like Des Hamara, Azadi and Elec- 
tion which were staged in Delhi The 
subject-matter of the appeal, however, 
is the play entitled ‘Hum Hindustani’, 
According to the plaintiff, this play was 
written by him in Hindi in the year 1953 
and was enacted by him for the first 
time on 6th, 7th, 8th and 9th February, 
1954 at Wavell Theatre, New Delhi under 
the auspices of the Indian National] 
Theatre. The play proved to be very 
popular and received great approbation 
from the Press and the public as a result 
of which the play was re-staged in Fe- 
bruary and Sertember, 1954 and also in 
1955 and 1956 at Calcutta. In support of 
his case the plaintiff has referred to a 
number of comments appearing in thé 
Indian Express, Hindustan Times, Times 
of India and other papers. 

4. Encouraged by the success and 
popularity of the aforesaid play the plain- 
tiff tried to consider the possibility of 
filming it. In November, 1954 the plain- 
tiff received a fetter dated 19th Novem- 
ber, 1954 from the second defendant Mr, 
Mohan Sehgal wherein the defendant in- 
formed the plaintiff that he was supplied 
with a synopsis of the play by one Mr. 
Balwant Gargi a common friend of the 
plaintiff and the defendant. The defen- 
dant had requested the plaintiff to supply 
@.copy of the play. so that the defendant 
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may consider the desirability of making. 
a film on it. The plaintiff, however, by 
his letter dated 30th November, 1954 in- 
formed the defendant that as the play 
had been selected out of 17 Hindi plays 
for National Drama Festival and would 
be staged on lith Dec. 1954, the defen- 
dant should take tne trouble of visiting 
Delhi and seeing the play himself in order 
to examine the potentialities of making a 
film, and at that time the matter could 
be discussed by the defendant with the 


` plaintiff. 


5. The plaintiffs case, however, is 
that some time about January, 1955 the 
second and the third defendants came to 
Delhi, met the plaintiff in his office where 
the plaintiff read out and explained the 
entire play to the defendants and also 
discussed the possibility of filming it. 
The second defendant did not make any 
clear commitment Eut promised the plain- 
tiff that he would inform him about his 
re-action after reaching Bombay. There- 
after the plaintiff heard nothing from the 
Sometime in May, 1955 the 
second defendant announced the produc- 
tion of a motion picture entitled “New 
Delhi”. One Mr. Thapa who was one of 
the artists in the play produced by the 
plaintiff happened to be in Bombay at 
the time when the picture ‘New Delhi’ 
was being produced by the defendant and 
informed the plaintiff that the picture be- 
ing produced by the defendant was really 
based on the plaintiff's play ‘Hum 
Hindustani’. The plaintiff thereupon by 
his letter dated 30th May, 1955 wrote 
to the second defendant expressing 
serious concern over the adaptation of his 
play into a motion picture called ‘New 
Delhi. The defendant, however, by his 
letter dated 9th June, 1955 informed the- 
plaintiff that his doubts were without any 
foundation and assured the plaintiff that 
the story treatmert, dramatic construc- 
tion, characters etc. were quite different 
and bore not the remotest connection or 
resemblance with the play. written by the 
plaintiff. 


6 The picture was released in Delhi 
in Sept. 1956 and the plaintiff read some 
comments in the papers which gave the 
impression that the picture was very 
much like the play ‘Hum Hindustani’ 
written by the plaintiff. The plaintiff 
himself saw the picture on the 9th Sept, 
1956 and he found that the film was. en- 
tirely based upon the said play and was, 
therefore, convinced that the defendant 


after having heard the play narrated to 
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him by the plaintiff dishonestly imitated 
fhe same in his film and thus commitied 
an act of piracy so as to result in vio:a~ 
tion of the copyright of the plaintiff, 
The plaintiff accordingly filed the suit or 
damages, for decree for accounts of fhe 
profits made by the defendants and a 
decree for permanent injunction against 
the defendants restraining them from ex~« 
hibiting the film ‘New Delhi’, 

7. The suit was contested by defen~ 
dants Nos. 1 and 2 as also by other defen- 
dants who adopted the pleas raised by 
defendants Nos. 1 and 2. 


8. The defendants, inter alia, pleaced 
that they were not aware that the plan~ 
tiff was the author of the play ‘Hum 
Hindustani nor were they aware that 
the play was very well received at Delhi, 
Defendant No. 2 is a film Director and is 
also the proprietor of defendant No. 1 
Delux Films. The defendants averred 
that in Nov. 1954 the second defendant 
was discussing some ideas for his nəw 
picture with Mr. Balwant Gargi who is 
a playwright of some repute. In ~he 
course of the discussion, the second de= 
fendant informed Mr. Gargi that the se~ 
cond defendant was interested in produc- 
ing a motion film based on ‘provincialism’ 
as its central theme. In the context of 
these discussions Mr.-Gargi enquired of 
defendant No. 2 if the latter. was interest- 
ed in hearing the play called ‘Hum 
Hindustani’ produced by the plain-iff 
which also had the same theme of p-o~ 
vincialism in which the second defendant 
was interested. It was, therefore, at fhe 
instance of Mr, Gargi that the second de~ 
fendant wrote to the plaintiff and re~ 
quested him to send a copy of the scr-pt 
of the play. The defendant goes on to 
state that the plaintiff read out the play 
to the second defendant in the preser.ce 
of Rajinder Bhatia and Mohan Kumar, 
Assistant Directors of the second defen- 
dant when they had come to Delhi in 
connection with the release of their film 
*Adhikar”. ‘The second defendant has 
taken a clear stand that after having 
heard the play he informed the plain-iff 
that though the play might have been all 
right for the amateur stage it was too 
inadequate for the purpose of making a 
full length commercial motion picture, 
The defendants denied the allegation of 
the plaintiff that it was after hearing the 
play written by the plaintiff that the če- 


fendants decided to make a film based © 


on the play and entitled it as ‘New Delhi’. 

9. The defendants thus submitted that 

there -could be no copyright so far as the 
1978 S.C./102 XII G—i 
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subject of provincialism is concerned 
which can be used or adopted by anybody 
in his own way. He further averred that 
the motion picture was quite different 
from the play ‘Hum Hindustani’ both 
in content, spirit and climax, The mere 
fact that there were some similarities 
between the film and the play could be 
explained by the fact that the idea, viz., 
provincialism was the common source 
of the play as also of the film. The defen- 
dant thus denied that there was any 
violation of the copyright. 


10. On the basis of the pleadings of 
the parties, the learned trial Judge framed 
the following issues: 


1. Is the plaintiff owner of the copy= 
right in the play ‘Hum Hindustani’? 

2. Is the film ‘New Delhi’ an infringe- 
ment of the plaintiffs copyright in the 
play ‘Hum Hindustani’? 


3. Have defendants or any of them | 
infringed the plaintiff’s copyright by pro- 
ducing, or distributing or exhibiting the 
film ‘New Delhi’? 

4. Is the suit bad for misjoinder of 
of defendants and causes of action? 

5. To what relief is the plaintiff en- 
titled and against whom? 


U1. Issue No. 1 was decided against 
the defendants and it was held by the 
trial Judge that the plaintiff was the - 
owner of the copyright in the play ‘Hum 
Hindustani’. Issue No. 4 was not pressed 
by the defendants and was accordingly 
decided against them. The main case 
however turned upon the decision on 
issues Nos. 2 and 3 which were however 
decided against the plaintiff as the learn- 
ed Judge held that there was no violation 
of the copy-right of the plaintiff. The 
plaintiff then went up in appeal to the 
Delhi High Court where a Division Bench 
of that Court affirmed the decision of the 
District Judge and upheld the. decree 
dismissing the plaintiffs suit. The find- 
ings of fact arrived at by the larned trial 
Judge and the High Court have not been 
assailed before us. The only argument 
advanced by the appellant was that the 
principles enunciated and the legal infer- 
ences drawn by the courts below are 
against the settled legal principles laid 
down by the courts in England, America 
and India. It was also submitted by Mr. 
Andley that the two courts have not 
fully understood the import of the viola- 
tion of copyright particularly when the 
similarities between the play and the film 
are so close and sundry that would lead 
to the irresistible inference and -unmistak- 
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able impression that the. film is nothing 
but an imitation of the play. On the 
other hand, it was argued by Mr. Hardy 
counsel for the respondents that the two 
courts below -have applied the law cor- 
rectly and it is not necessary for this 
Court to enter into merits in view of the 
concurrent findings of fact given by the 
two courts. He further submitted ‘that 
even on the facts found it is manifest 
that there is a vast difference both in the 
spirit and the content between the play 
‘Hum Hindustani’ and the film ‘New 
Delhi’ and no question of violation of the 
copyright arises, 


12. In order to appreciate the argu- 
ment of both the parties it may be neces- 
sary to discuss the law on the subject, 
To begin with there is no decided case 
of this Court on this point. Secondly, at 
the time when the cause of action arose 
Parliament had not made any law govern-~ 
ing copyright violations and the courts 
in the absence of any law by our Parlia- 
ment relied on the old law passed by the 
British Parliament, namely, the Copy- 
right Act of 1911. Sec. 1 sub-sec. (2) (d) 
defines ‘copyright’ thus: l 


"(2) For the purposes of this Act, 
‘copyright’? means the sole right to pro- 
duce or reproduce the work or any sub- 
stantial part thereof in any material form 
whatsoever, to perform, or in the case 
of a lecture to deliver, the work or any 
substantial part thereof in public, if the 
work is unpublished, to publish the work 
or any substantial part thereof: and shall 
include the sole right, 

x x x x x x x 

‘(d) in the case of a literary, dramatic, 
or musical work,’ to make any record, 
perforated roll, cinematograph film, or 
other contrivance by means of which the 
work may be mechanically performed or 
delivered.” | 
Section 2 provides the contingencies 
where a copy-right could be infringed 
and runs thus :— | 


“2 (1) Copyright in a work shall be 
deemed to be infringed by any person 
who, without the consent of the owner 
of the copyright, does anything the sole 
right to do which is by this Act conferred 
on the owner of the copy-right.”. l 
It is, therefore, clear that the Act of T911 
defines: ‘copyright’? and also indicates the 
various contingencies where copyright 
cannot be- infringed. The statute alsa 
provides exceptions which would not 
amount to violation of copyright, 


i 
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13. In the instant case the play writ- 
ten by the appellant falls within S. 1 (2) 
(d) because it is a dramatic work. The 
learned District Judge has Tightly held 
that emotions like mere ideas are not 
subject to pre-emption because they are 
common property. Quoting from the law 
of copyright and Movie-rights by Rustom 
R. Dadachanji the learned Judge observ= 
ed as follows :— 

“It is obvious that the underlying emo- 
tion reflected by the principal characters 
in a play or book may be similar and yet 
that the characters and expressfon of the 
Same emotions be different. That the 
same emotions are found in plays would 
not alone be sufficient to prove infringe- 
ment but if similar emotions are portray- 
ed by a sequence of events presented in 
like manner, expression and form then 
infringement’ would be apparent.” 
Similarly in the case of Hanfstaengl v. 
W. H. Smith and Sons (1905) 1 Ch D 519 
it has been held by Bayley, J. that "a 
copy ïs that which comes so near to the 
original as to give to every person seeing 
it the idea created by ths original.” 


14, In Halsbury’s Laws of England by 
Lord Hailsham Fourth Edition the fol- 
lowing observations are made; 

. “Only original. works are protected 
under Part I of the Copyright Act 1956,. 
but it is- not requisite that the work 
should be the expression of original or 
inventive thought for Copyright Acts are 
not concerned with th2 originality of 
ideas, but with the expression of thought, 
and, in the case of a literary work, with 
the expression of thought in print or 
writing ... ... s.» »«. There is copyright 
in original dramatic works and adapta< 
tions thereof, and such copyright subsists 
not only in the actual words of the work 
but in the dramatic incidents created, so 
that if these are taken there may be an 
infringement although no words are 
actually copied. There cannot be copy- 
right in mere scenic effects or stage 
situations which are not reduced into 
some permanent form.” . 
Similarly, it was pointed out by Copinger 
in his book on Copyright 11th Edition 
that what is protected is not the original 
thought but expression of thought in a 
concrete form. In this connection, the 
author makes the following observations 
based on the case law: 

“What is protected fs not original 
thought. -or information, but the original 
expression of thought or information in 
some concrete form.. Consequently, it is 
only an infringement if the defendant has 
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made an unlawful vse of the form in 
which the thought cr information is ex- 
pressed. The defendant must, to be 
liable, have made a substantial use of 
this form: he is not able if he has taken 
from the work the essential ideas, hew- 
eyer original, and expressed the idea in 
his own form, or used the idea for his 
own purposes.” 

The author also points out that there is 
no infringement unless the plaintiffs 

playwrighted work has been actually 
used, so that it may be said that the latter 
work reproduces the earlier one. In this 
connection, the author observes as fol- 
lows :— 

“A further essential matter, and one 
which — rather strangely — is not any- 
where precisely stated in the Act of 1956 
is that there can be no infringement un= 
less use has been made, directiy or 
indirectly, of the plaintiffs work.” i 


15. Moreover, it seems to us that the 
fundamental idea of violation of. copy- 
right or imitation is the violation of the 
Eighth Commandment: “Thou shalt not 
steal” which forms the moral basis, of 
the protective provisions of the Copy- 
right Act of 1911. It is obvious that when 
a writer or a dramatist produces a drama 
it is a result of his great labour, energy, 
time and ability and if any other person 
is allowed to appropriate the labours of 
the copyrighted work, his act amounts 
to theft by depriving the original owner 
of the copyright of the product ‘of his 
labour. It is also clear that it is not 
necessary that the alleged infringement 
should be an exact or verbatim copy of 
the original but its resemblance with the 
original in a large measure, is sufficient 
to. indicate that it is a copy, In Art. 418 
Copinger states thus :-— 


"In many cases the alleged infringe- 
ment does not consist of an exact, or 
verbatim copy, of the whole, or any part, 
of the earlier work, but merely re- 
sembles it in a greater or lesser degree.” 
In Art. 420 the’ author lays down- the 
various tests to determine whether an in- 
fringement has taken place and observes 
as follows :— 


“Various definitions of ‘copy’ have been 
suggested, but it is submitted that the 
true view of the matter is that, where the 
court is satisfied that a defendant has, 
in producing the alleged infringement, 
made a substantial use of those features 
of the plaintiff’s worx in which copyright 
subsists, an infringement will be held to 
have been committed: if he has mede 
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such use, he has exercised unlawfully the 
sole right which is conferred upon the 
plaintiff.” 

16. Ball. in “Law of Copyright and 
Literary Property” page 364 points out 
that where the defendant materially 
changes the story he cannot be said to 
have infringed the copyright. In this 
connection, the author observes as fol- 
lows :— - 

“In such a composition the story is told 

by grouping and representing the import- 
ant incidents in the particular sequence 
devised by the author whose claim to 
copyright must depend upon the parti- 
cular story thus composed; and not upon 
the various incidents, which, if presented 
individually, without such unique se- 
quential arrangement, would be common 
literary property. Consequently another 
dramatist who materially changes the 
story by materially varying the incidents 
should not be held to be an infringer.” 
It is also pointed out by Mr. Ball that 
sometimes ever: though there may be 
similarities between the copyrighted 
work and the work of the defendant they 
may be too trivial to amount to appro- 
priation of copyrighted material, The 
author observes thus:— 


“When two authors portray in literary 
or dramatic form the same occurrence, 
involving people reacting to the same 
emotions under the influence of an en- 
vironment constructed of the same mate- 
rials, similariti2s in incidential details 
necessary to tke environment or setting 
are inevitable; but unless they are accom- 
panied by similarities in the dramatic 
development of the plot or in the lines 
or action of the principal characters, they 
do not constitute evidence of copying. 
They are comparable to similarities in 
two works of art made ‘by different artists 
from the same original subject, and in the 
usual case are too trivial and unimport- 
ant to amount fo a substantial appropria- 
tion of copyrighted material.” 


The author further says that unless there 
is any substantial identity between the 
respective works in the scenes, incidents 
and treatment a case of infringement of 
ET ENE is not made out and observes 

us j= 

“But there was no substantial Identity 
between the respective works in the 
scenes, incidents, or treatment of the 
common theme; the court held that the 
plaintiff's copyrights were not infringed 
by the defendant’s photoplays.” 
Dealing with the infringement of copy- 
right of a play by a motion picture which 
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appears to be an identical case in the 
present appeal, the author observes as. 
follows :-— 


“In an action for the alleged infringe- 
ment of the copyright of a play by a 
motion picture, wherein it appeared that 
both authors had used life in a boys’ 
reform school as a background, but the 
only similarity between the two produc- 
tions consisted of a few incidents and 
points in dialogue, such as one would ex~ 
pect to find in stories set against the same 
background, there was no infringement 
of copyright.” 

To the same effect are the following 
observations of the author: 


“Where the only evidence of -similari- 
ties between two plays was based upon 
the author’s analysis and interpretation 
of an extensive list of “parallel”, from 
which he inferred that many incidents, 
scenes and characters in the alleged in- 
fringing play were adapted from the 
plaintiffs copyrighted play, but no such 
resemblance would be apparent to an 
ordinary observer, it was held that the 
meaning or interpretation which the 
author gives to his literary work cannot 
be accepted as a deciding test of plagiar- 
ism; and that, in the absence of any 
material resemblance which could be re- 
cognized by an ordinary observation, each 
play must be regarded as the independent 
work of the named author.” 


17. Similar observations have been 
made in Corpus Juris Secundum Vol. 18 
at page 139 where it is observed as fol- 
lows : 


tAn author has, at common law, a pro- 
perty in his intellectual production be- 
fore it has been published, and may ob- 
tain redress against anyone who deprives 
him of it, or, by improperly obtaining a 
copy, endeavors to publish or to use it 
without his consent.” 


"This right exists In the written sce- 
nario of a motion picture photoplay and 
în the photoplay itself as recorded on the 
photographic film. There is, however, no 
common-law literary property right in 
the manner and postures of the actors 
used by them in performing the play.” 

‘Infringement of a copyright is a tres- 
pass on a private domain owned and oc- 


cupied by the owner of the copyright,. 


and, therefore, protected by law, and in- 
fringement of copyright, or piracy, which 
fis a synonymous term in this connection, 
consists in the doing by any person, 
without the. consent of the owner of the 
copyright, of anything the sole right to 
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- do which is conferred by the statute on 


the owner of the copyright.” 

This view was taken by the U, S. Su- 
preme Court in the case of Bobbs-Merrill 
Company v. Isidor Straus and Nathan 
Straus (1907) 210 US 339. 


18. In the American Jurisprudence 
also it is pointed cut that the law does 
not recognize property rights in abstract 
ideas, nor is an idea protected by a copy-= 
right and it becomes a copyrighted work 
only when the idea is given embodiment 
in a tangible form, In this connection 
the. following observations are made :— 


“Generally speaking, the law does nof 
recognize property rights in abstract? 
ideas and does not accord the author or 
proprietor, the protection of his ideas, 
which the law does accord to the pro- 
prietor of personal property.” 

“In cases involving motion pictures or 
radio or television broadcasts, it is fre- 
quently stated that an idea is not protect- 
ed by a copyright or under the common 
law, or that there is no property right 
in an idea, apart from the manner in 
which it is expressed.” 

“When an idea is given embodiment in 

a tangible form, it becomes the subject of 
common-law property rights which are 
protected by the courts, at least when it 
can be said to be novel and new.” 
It was also pointed out in this book as 
to what constitutes colourable imitation, 
In this connection, the following observa~ 
tions have been made:— . 


“Infringement involves a copying, in 
whole or in part, either in haeca verba or 
by colourable variation A ‘copy’ 
as used in copyright cases, signifies a 
tangible object which is a reproduction 
of the original work. The question is not 
whether the alleged infringer could have 
obtained the same information by going 
to the same source used by the. plaintiff 
in his work, but whether he did in fact 
go to the same source and do his own 
independent research. In other words, 
the test is whether one charged with the 
infringement made an independent pro- 
duction, or made a substantial and unfair 
use of the plaintiff's work.” 

‘Intention to plagiarize is not essential 
to establish liability for infringement of 
a copyright or for plagiarism of literary 
property in unpublished books, manus-~ 
cripts, or plays. One may be held liable 
for infringement. which is unintentional 
or which was done unconsciously.” 

“Similarity of the alleged infringing 
work to the-author’s or proprietor’s copy= 
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righted work does not of itself establish 
copyright infringement, if the similarity 
results from the fact that both works deal 
with the same subject or have the same 
common source ... «. E tee Nevertheless, 
it is the unfair appropriation of the labcr 
of the author whose work has been in- 
fringed that constitutes legal infringe- 
ment, and while identity of language will 
often prove that the offence was commit- 
ted, it is not necessarily the sole proof; 
on the other hand, relief will be afforded, 
irrespective of the existence or non= 
existence of any similarity of language, if 
infringement in fact can be proved.” 


“The appropriation must be of a ‘sub 
stantial’ or ‘material’ part of the protect~ 
ed work ... sss sss sse vee The test is whe- 
ther the one charged with the infringe- 
ment has made a substantial and unfair 
use of the complainant’s work. Infringe~ 
ment exists when a study of two writings 
indicatés plainly that the defendant's 
work is a transparent rephrasing to pro= 
duce essentially the story of the other 
writing, but where there is no textual 
copying and there are differences in 
literary style, the fact that there is same- 
ness in the tricks of spinning out the yarn 
so as to sustain the reader’s suspense, 
and similarities of the same general 
nature in a narrative of a long, compli- 
cated search for a lost article of fabulous 
value, does not indicate infringement.” 


19. We shall now discuss some of the 
authorities that have been cited at tke 
Bar as also some others with whom we 
have come across and which throw a 
flood of light on the point in issue. Deal- 
ing with the question of similarities Lord 
Kekewich, J. in Hanfstaengl] case (1905) 
1 Ch D 519 (supra) described various 
qualities of a copy and observed as fol- 
lows :—— 


‘In West v. Francis (1822) 1 B & Ald, 
737, 743 Bayley J. uses language coming, 
as Lord Watson says, nearer to a defini~ 
tion than anything which is to be found 
in the books. It runs thus: “A copy is 
that which comes so near to the original 
as to give to every person seeing it the 
idea created by the original . ee 

coe was coo one ooo LL it were altered thus— 
ta copy. is that which comes so near to 
the original as to suggest that original 
to the mind of every person seeing it? — 
the substance of the definition would ha 


preserved and Lord Watson’s criticism 


would be avoided.” 
The learned Judge aptly pointed out that 
an imitation will be a copy which comes 
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so near to the original as to suggest the 
original to the mind of every person 
seeing it. In other words, if after having 
seen the picture a person forms a defi- 
nite opinion and gets a dominant impres- 
sion that it has been based on or taken 


from the original play by the appellant, 


that will be sufficient to constitute a! 
violation of the copy-right, 


20. In the case of Ladbroke (Football) 
Ltd. v. Nilliam Hill (Football) Ltd. (1964) 
I All ER 465 Lord Reid made the fol- 
lowing pertinent observations: 


“But, in my view, that is only a short- 
cut, and more correct approach is first to 
determine whether the plaintiffs work as 
a whole is ‘original’ and protected by 
copyright, and then to inquire whether 
the part taken by the defendant is sub= 
Stantial. A wrong result can easily be 
reached if one begins by dissecting the 
plaintiffs work and asking, could section 
A be the subject of copyright if it stood 
by itself, could section B be protected if 
it stood by itself, and so on. To my 
mind, it does not follow that, because the 
fragments taken separately would not be 
S a therefore the whole cannot 

e,” 


Lord Hodson expressed similar views at 
p. 475 in the following words :— 


“The appellants have sought to argue 

that the coupons can be dissected and 
that on analysis no copyright attaches to 
any of their component parts and accord~« 
ingly no protection is available, In my 
opinion this approach is wrong and the 
coupons must be looked at as a whole, 
Copyright is a statutory right which by 
the terms of S. 2 of the Act of 1956 would 
appear to subsist, if at all, in the literary 
or other work as one entity.” 
This case clearly lays down that a simi- 
larity here or a similarity there is not 
sufficient to constitute a violation of the 
copyright unless the imitation made by 
the defendant is substantial. 


21. In the case of Corelli v. Gray 
(1913) 29 TLR 570 Sargant, J. observed 
as follows:— - 

“The plaintiff’s case. is entirely found. - 
ed on coincidences or similarities between 
the novel and the sketch. Such coin« 
cidences or similarities may be due to 
any one of the four hypotheses — namely, 
(1) to mere chance, or (2) to both sketch 
and novel being taken from a common 
source; (3) to the novel being taken from 


‘the sketch, or (4) to the sketch being 


taken from the novel. Any of the first 
three hypotheses would result in the suc- 
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cess of the defendant; f is the fourt 
hypothesis alone that will entitle tha 
plaintiff to succeed,” 


“Looking now at the rat of the 

similarities between the sketch and the 
novel, and the case is essentially one in 
which the proof is cumulative, I am 
irresistibly forced to the conclusion thet 
it is quite impossible they should be due 
to mere chance coincidence and accord- 
ingly that they must be due to a process 
of copying or appropriation by the defen- 
dant from the plaintiffs novel.” 
Thus it was pointed out in this case where 
the aggregate of the similarities between 
the copyrighted work and the copy lead 
to the cumulative effect that the defer~ 
dant had imitated the original and theft 
the similarities between the two works 
are not coincidental, a reasonable infer- 
ence of colourable imitation or of apprec- 
priation of the labour of the owner cf 
the copyright by the defendant is proved, 
-This case was followed by the Master cf 
Rolls in the case of Corelli v. Gray (1914) 
30 TLR 116, 


22. The case of Hawkes and Son 


(London) Limited v. Paramount Film . 


Service Limited (1934) 1 Ch D 593 wes 
whether a musical composition made by 
the owner wes sought to be imitated by 
producing a film containing the said com~ 
position. An action for violation of the 
copy right was filed by the owner, Lord 
Hansworth, M. R. found that the quar- 
tum taken was substantial and a substar-~ 
tial part of the musical copyright could 
be reproduced apart from the actual film, 
In this connection, Lord Hansworth ok- 
served as follows :— 


“Having considered and heard this film 
I am quite satisfied that the quantum 
that is taken is substantial, and although 
it might be difficult, and although it may 
- be uncertain whether it will be ever used 
again, we must not neglect the evidence 
that a substantial part of the musical 
copyright could be reproduced apart from 
the actual picture film”, 


Similar observations were made by Lord 
Slesser which may be extracted thus :— 


“Anyone hearing it would know thet 
it was the march called “Colonel Bogey” 
and though it may be that it was not very 
prolonged in its reproduction, it is clearly, 
in my view, a substantial, a vital and aa 
essential part which is there reproduced, 
That being so, it is clear to my mind thet 
a fair use has not been made of it; thet 
is to say, there has been appropriated and 
published in a form which will or may 
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materially injure the copyright that in 
which the plaintifs have a proprietary 
right”, 

23. In the case of Harman Pictures 
N, V. v. Osborne, (1967) 1 WLR 723 it was 
held that similarities of incidents and situ- 
ations undoubtedly afforded prima facie 
evidence of copy and in the absence of 
any explanation by the defendant regard~« 
ing the sources, the plaintiffs must suc- 
ceed. It was how=ver held that there was 
no copyright in iceas, schemes or systems 
or method ‘and the copyright is confined 
only to the subject, In this connection 
Goff, J, observed as follows :— 

“There is no copyright in ideas or 
schemes or systems or methods; it is con- 
fined to their expression ... ... s.. «. Bué 
there is a distinction between ideas 
(which are not copyright) and situations 
and incidents which may be... ... Sule: ar 
One must, however, be careful not to 
jump to the conclusion that there has 
been copying merely because of simi- | 
larity of stock incidents, or of incidents 
which are to be found in historical, semi- 
historical and fictional literature about 
characters in history, In such cases the 
plaintiffs, and that includes the plaintiffs 
in the present case, are in an obvious diffi- 
culty because of the existence of common 
sources”, | 

“But I have read the whole of the script 
very carefully and compared it with the 
book and I find many similarities of de- 
tail there also, ... sse sse sss cee one Again if 
is prima facie not without significance 
that apart from the burial of Captain 
Nolan the play erds with the very quota~ 
tion which Mrs, Woodham Smith used to 
end her description of the battle ... ... ... 
As Sir Andrew Clark points out, some of 
these might well be accounted for as 
being similar.to other events already in 
the script, and in any event abridgment 
was necessary, but that may not be a 
complete answer”, 


24. Similarly in the case of Donoghue 
y. Allied Newspapers Ltd., (1937) 3 All 
ER 503 it was pointed out that there was 
no copyright in an idea and in this con- 
nection Farwell, J. observed as follows :— 

“This, at any rate, is clear, and one can 
start with this b=yond all question that 
there is no copyright in an idea, or in 
ideas, ... eee woe If the idea, however 
brilliant and however clever it may be, 
is nothing more than an idea, and is nof 
put into any form of words, or any form 
of expression such as a picture or a play, 
then there is no such thing as copyright 
at all. It is not until it is (if I may put it 
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in that way) reduced into writing, or into 
some tangible form, that you get any 
right to copyright at all, and the copy- 
right exists in the particular form of. 
language in which, or, in the case of a 
picture, in the particular form of the pic- 
ture by which, the information or the idea 
is conveyed to those who are intended to 
read it or look at it”. 

25. Similarly in the case of Robi v. 
Palace Theatre Ltd., (1911) 28 TLR 69 at 
p. 72 Justice Hamilton observed as 
follows :— 


“If similarity between two works was 
sufficiently strong the evidence of copy- 
ing would be so cogent that no one would 
believe any denial, but here the intrinsic 
evidence was really the other way ... ... .+. 
The matter had been considered by Jus« 
tica Scrutton in his book on Copyright, 
and the conclusion there come to (Note 
h p. 83 of fourth edition) was that to 
which his own reflection during the pro- 
gress of this case would have led him. He 
considered, therefore, 
similarity was a mere coincidence there 
was no breach of copyright. 


26. In the case of Tate v. Fullbrook, 
(1908) 77 LJ KB 577 Lord Vaughan Wil- 
liams observed as follows :— 


“I do not think that I need go at length 
through the similarities and dissimilarities 
of the two sketches. It is practically ad=- 
mitted that, so far as the words are con- 
cerned, the similarity is trifling ... ... ss. 
All that we find here is a certain ‘likeness 
of stage situation and scenic effect, which, 
in my opinion, ought not to be taken into 
consideration at all where there is ap- 
preciable likeness in the words”, 


27. In the case of Frederick B. Chat- 
terton and Benjamin Webster v. Joseph 
Arnold Cave (1878)_3 AC 483 Lord Hather~ 
ley observed as follows :— 

“And if the quantity taken be neither 
substantial nor material, if, as it has been 
expressed by some Judges, “a fair use” 
only be made of the publication, no wrong 
is done and no action can be brought. It 
is not, perhaps,. exactly ‘the same with 
dramatic performances. They are not 
intended to be repeated by others or to be 
used in such a way as a book may be 
used, but still the principle de minimis 
non curat lex applies to a supposed wrong 
in taking a part of dramatic works, as 
well as in reproducing a part of a book”, 


“I think, my Lords, regard being had 
to the whole of this case, to the finding of 
the Lord Chief Justice that the parts. 
which were so taken were neither sub=- 


that where the 
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stantial nor material parts, and the im- 
possibility of damage being held to have 
accrued to the plaintiff from such taking, 
and the concurrence of the other Judges 
before whom the case was brought, that 
this appeal should be dismissed, and dis- 
missed with costs”. 

28. In the case of Sheldon v, Metro- 
Goldwyn Pictures Corporation, (1793) 81 
F 2d 49 learned Judge Hand while 
considering a case which is very similar 
to the case in this appeal observed as 
follows :-— 


“But it is convenient to define such a 
use by saying that others may “copy” the - 
“theme” or “ideas”, or the like, of a work, 
though not its “expression”. At any rate 
so long as it is clear what is meant, no 
harm- is done. ... «» Finally, 
in concluding as we do that the defen- 
dants used the play pro tanto, we need 
not charge. their witnesses with perjury. 
With so many sources before them they 
might quite honestly forget what they 
took; nobody knows the origin of his in- 
ventions; memory and fancy merge even 
in adults. Yet unconscious plagiarism is 
actionable quite as much as deliberate.” 


“The play is the sequence of the con- 
fluents of all these means, bound together 
in an inseparable unity; it may often be 
most effectively pirated by leaving out 
the speech, for which a substitute can be 
found, which keeps the whole dramatic 
meaning. . That as it appears to us is ex- 
actly what the defendants have done 
here; the dramatic significance of the 
Scenes we have recited is the same, almost 
to the letter ..« s.. cee sse ace eee It is enough 
that substantial parts were lifted: no 
plagiarist. can excuse the wrong by show- 
ing how much of his work he did not 
Pirate”, — 

In the aforesaid case the Court held that 
there was no plagiarism or Toon of 
the copyright, 


29. In the case of Shipman v, R. K. O; 
Radio Pictures, (1808) 100 F 2d 533 while 
holding that an idea cannot be the subject 
of copyright great stress was laid on the 
impression which the audience forms 
after seeing the copy. In this connection, 
Manton, J. observed as follows :— 

“The Court concluded that it was the 
idea or ‘impression conveyed to the: 
audience . which was the determining 
factor, and since -the impressions were 
the same, held there was an infringement 

wee coe eee ons vee FLOM this case stemmed 
the modern law of copyright cases, with 
the result that ft is now held that ideas-, 
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of events is; the identity of impressior 
must be capable of sensory perception by 
the audience”, 


30. In the case of Michael V. Moretti v; 
People of the State of Illinois, (1960: 
948 F 2d 799: 256 US 947 it was held that 
law does not recognise property rights ir 
ideas but only in the expression of the 
same in a particular manner adopted by 
the author. A writ of certiorari was 
taken against this judgment to the U. S. 
Supreme Court which was denied. To the 
same effect is an earlier decision in the 
case of Funkhouser v. Loew’s, (1920) 208 
F 2d 185 where the following relevant 
observations were made on. the various 
aspects of the matter :. 


“We are also mindful that the test used 
to determine infringement in cases of this 
class is whether ordinary observation of 
the motion picture photoplay would cause 
it to be recognised as a picturization of 
the compositions alleged to have been 
copied, and not whether by some hyper= 
critical dissection of sentences and inci 
dents seeming similarities are shown to 
Exist ... s.. eos vee It recognised that there 
were similar incidents in the productions, 
but such similarities were due to the 
nature of the subject-matter. and not to 
copying. Both the motion picture and 


plaintiff’s story “Old John Santa Fe” were ` 


set in the same geographical area and 
both had the typical western background 
cos cae sce oon eee ApPpellant’s attempt to 
how similarities by comparing a word or 
phrase taken from his manuscript with 
the word or words appearing in the lyrics 
of a song in appellee’s motion picture is 
not in conformity with ‘the test used in 
infringement cases and to which we have 
referred to above. We find no merit in 
the contention that any of the songs in 
defendant’s movie were taken from plain- 
tiffs manuscripts ... ... es ees cee ee Cons 
sidering that both . the movie and the 
manuscript presented activities of Harvey 
Girls, and information concerning them 
was received from the same source, we 
think it reasonable that some similarities 
in character portrayal could be discover- 
ed. 23 


31. In view of the aforesaid observa- 
tion too much stress cannot always be 
laid on similarities or similar situations. 
A writ. of certiorari against the judgment 
of the U.S. Court of Appeal to the U.S. 


Supreme Court was taken but certiorarT _ 


was denied and the petition was rejected 
. fin limine as it appears from 348 US 843. 
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This was also a case where a flm was 
made on the basis of a play claimed ‘to 
have been written by the plaintiff. 

32. The case of Warner Bros. Pictures 
v. Collumbia Broadcasting System, (1928) 
216 F 2d 945 is another illustration of the 
manner in which a copyright can be vio- 
lated. Dealing with this aspect of the 
matter Stephens, J, observed as follows :— 

“It is our conception of the area cover- 
ed by the copyright statute that when a 
Study of the two writings is made and it 
is plain the study that one of them is not 
in fact the creation of the putative au~- 
thority, but instead has been copied in 
substantial part exactly or in transparent 
phrasing to produce essentially the story 
of the other writing, it infringes”, 

A writ of certiorari was taken against the 
decision to the U, S. Supreme Court but 
was denied as reported in 348 US 971. 


33. In the case of Otto Eisenchimi v. 
Fawcett Publications, (1958) 246 F 2d 598 
Duffy, Chief Judge observed as follows :— 

“An infringement is not confined to 

literal and exact repetition or reproduc- 
tion; it includes also the various modes in 
which the matter of any work may ba 
adopted, imitated, transferred, or re- 
produced, with more or less colourable 
alterations to disguise the piracy. Para- 
phrasing is copying and an infringement, 
if carried to a sufficient extent ... ... s. csa 
The question of infringement of copy~ 
right is not one of quantity but of quality © 
and value”, . 
A writ of certiorari against this decision 
was taken to the U. S. Supreme Court but 
was denied which was reported on (1956) 
2 L Ed 260 :-355 US 907, 

34. In the case of Dorsey v. Old Surety 
Life Ins. Co., 98 F 2d 872 Phillips, J. ob- 
served as follows :— 


o“ The right secured by a copyright is 


not the right to the use of certain words, 
nor the right to employ ideas expressed 
thereby. Rather it is the right to that 
arrangement of words which the author 
has selected to express his ideas ... ... os. 
To constitute infringement in such cases 
a showing of appropriation in the exact 
form or substantially so of the copy« 
righted material should be required”. 


‘Similar observations were made in the 


case of Twentieth Century Fox Film Cor=« 
poration v. Stonesifer, (1852) 140 F 2d 
579 which are as follows :— 

“In copyright infringement cases in- 
volving original dramatic compositions 
and motion picture productions, inasmuch 
as literal or complete appropriation of the 
protected property rarely.occurs, the pro- . 
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blem before the court is concrete and 
specific in each case to determine from 


all the facts and circumstances in evi- — 


dence whether there has been a substan- 
‘tial taking from an original and copy- 
righted property, and therefore an unfair 
use of the protected work, ... 
The two works involved in this appeal 
should be considered and tested, not 
hypercritically or with meticulous scru- 
tiny, but by the observations and impres- 
sions of the average reasonable reader 
and spectator ... ... ... ». We find and 
conclude, as did the court below, that the 
numerous striking similarities in the two 
works cannot in the light of all the evi- 
dence be said to constitute mere chance. 
The deduction of material and substantial 
unlawful copying of appellee’s original 
play in appellant’s motion picture is more 
in consonance with the record and with 
the probabilities of the situation therein 
disclosed.” 


This authority lays down In unmistakable 
terms the cases where an infringement of 
the copyright would take place and has 
pointed out that before the charge of 
plagiarism is levelled against the defen- 
dant it must be shown that the defendant 
has taken a substantial portion of the 
matter from the original and have made 
unfair use of the protective work. The 
two works involved must be considered 
and tested not hypercritically but (sic) 
(nor) with meticulous scrutiny. 


35. Similarly, in the case of Oliver 
Wendell Holmes v, George D, Hurst, 
(1898) 174 US 82 Justice Brown speaking 
for the Court and describing the incidents 
of a violation of the copyright observed 
as follows: 

“It is the intellectual production of the 
author which the copyright protects, and 
not the particular form which such pro- 
duction ultimately takes”, 


The Judicial Committee in the case of 
Macmillan & Co. Ltd. v. K. and J. Cooper, 
51 Ind App 109 : (AIR 1924 PC 75) while 
pointing out the essential ingredients of 
the infringement of copyright Lord 
Atkinson observed as follows :— 


“Third, that to constitute piracy of a 
copyright it must be shown that the ori- 
ginal has been either substantially copied 
or to be so imitated as to be a mere eva~ 
sion of the copyright”, 

36. In the case of Florence A. Deeks v. 
H. G. Wells, 60 Ind App 26 : (AIR 1933 
PC 26) Lord Atkin speaking for the Judi- 
cial Committee summarised the nature of 
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tion of copyright and observed as 
follows i=- 


“Now their Lordships are not prepared 
fo say that in the case of two literary 
works intrinsic evidence of that kind may 
not be sufficient to establish a case of 
copying, even if the direct evidence is all 
the other way and appears to be evidence 
that can be accepted: but such evidence 
must be of the most cogent force before 
it can be accepted as against the oath of 
respectable and responsible people whose 
evidence otherwise would be believed by 
the Court”, 


37. In the case of N. T. Raghunathan 
y. All India Reporter Ltd., Bombay, AIR 
31971 Bom 48 it was held that copyright 
law did not protect ideas but only the 
particular expression of ideas. In that 
case, the Bombay High Court however 
beld that the defendant had copied not 
only the ideas but also the style of abridg- 
ment, the expression of ideas and the 
form in which they were expressed and 
thus held that a case for violation of 
copyright was made out. 


38. K. R. Venugopala Sarma v. Sangu 
Ganesan, 1972 Cri LJ 1098 (Mad) was a 
case of infringement of copyright in 
picture and it was held that an infringe- 
ment of the copyright was complete even 
though the reproduction was not exact, 
but the effect on the mind by study of the 
two pictures was that the respondent’s 
Picture was nothing but a copy of the 
plaintiff's picture. The Court while 
applying. the various tests observed as 
follows (at p. 1100) :— 


“Applying this test, the degree of re- 
semblance between the two pictures, 
which is to be judged by the eye, must 
be such that the person looking at the 
respondent’s pictures must get the sug- 
gestion that it is the appellant's picture, 
ss» saa coe wee One picture can be said to be 
a copy of another picture only if a sub- 
stantial part of the former picture finds 
place in the reproduction”, 


39. To the same effect is an earlier de- 
cision of the Division Bench of the Mad- 
ras High Court in the case of The Daily 
Calendar Supplying Bureau, Sivakasi v. 
The United Concern, AIR 1967 Mad 381 
where the Court observed as follows (at 
Dp. 389) pmen 

“What is essential Is to see whether 
there is a reproduction of substantial 
part of the picture. There can be no test 
to decide what a substantial part of a 
picture is. One useful test, which has 


been -followed in several decisions of 


1626 S.C.  [Prs, 39-45] 


Courts, is the one laid down by Lord 
Herschel, L. C. in Hanfstaengl v, Bains 
and Co., 1895 AC 20: 
ese sos oes it depends really, on the 
effect ‘produced upon the mind by a study 
of the picture and of that which is alleged 
to be a copy of it, or at least of its de- 
sign”, | 

40. In the case of C, Cunniah and Co, 
v. Balraj and Co., AIR 1961 Mad 11] the 
Court applying the test of resemblance 
observed as follows (at pp. 112-13): 

“Applying this test, the degree of re- 
semblance between the two pictures, 
which is to be judged by the eye, must 
be such that the person looking at the 
respondent’s picture must get the sug- 
gestion that it is the appellant’s picture, 
In this sense, the points of similarity or 
dissimilarity in the picture assume some 
© importance ... ... s.s- We agree that this 
could not be the sole test, though, inci- 
dentally, the pcints of resemblance and 
dissimilarity assume some importance in 
the case of finding out whether, taken as 
a whole, the: respondents’ picture pro- 
duces the impression in the mind of. any 
observer, which amounts to a suggestion 
of the appellants’ picture”. 

"One picture can be said to be a copy 
of another picture only if a substantial 
part of the former picture finds a in 
the reproduction”, 


4}. In the case of Mohendra Chundra 
Nath Ghosh v. Emperor, AIR 1928 Cal 
359 the Court while defining what a copy 
' iş held that a copy is one which is so 
near the original as to suggest the ori- 
ginal to the mind of the spectator and ob- 
served as follows :— 

“But the question is whether the 
offending pictures are copies of substan~ 
tial portions of the copyright picture 
gue Gwe W . we The figures may have been 
reduced in the offending pictures and 
slight modifications may have been in- 
troduced, or the clothes and colours may 
have been different, but there can be no 
doubt whatsoever that the main figures 
have an identical pose. These are not, in 
my opinion, coincidences due to the pic- 
tures being produced to represent com- 
mon stock ideas”. 

42, Similarly in the case of S. K. Dutt 
v. Law Book Co., ATR 1954 All 570 it was 
held that in order to be an infringement 

of a man’s copyright there must be a sub- 
stantial infringement of the work. A 
mere fair dealing with any work falls 
outside the mischief of the Copyright Act, 

43. Similarly, in the case of Romesh 
Chowdhry v. Kh. Ali Mohamad Nowshert, 
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AIR 1965 J & K 101 a Division Bench of 
the Court to which one of us (Fazl Ali, J.) 
was a party and hed written the leading 
judgment it was thus observed (at p. 101): 


“It is well settled that in order to be 
actionable the infringement must be a 
colourable imitation of the originals with 
the purpose of deriving profit.” 


44. In the case of Mohani Mohan 
Singh v, Sita Nath Basak, AIR 1931 Cal 
233, a Division Bench of the Calcutta 
High Court while laying down the neces- 
sary concomitants cf a colourable imita~ 
tion Mukherji, J, observed as follows:— 


“The question, therefore, is whether a 
colourable imitation has been made. Whe- 
ther a work is a colourable imitation of 
another must necessarily be a question of 
fact. Similarity is a great point to be 
considered in this connection but mere 
Similarity is not enough as it may be due 
to any one of four hypotheses as Copin= 
ger points out at p, 134, Edn. 6, viz., (1) to 
mere chance, (2) to both works being 
taken from a common source, (3) to plain- 
tiffs work being taken from the defen- 
dant’s and (4) defendant’s work being 
taken from the plaintiff’s and each case 
must depend upon its own circumstances”, 
Guha, J. observed: as follows:— . 


“It has to be determined whether in a 
particular case the work is a legitimate 
use of another man’s publication in the 
fair exercise of a mental operation dex 
serving the character of original work”. 


45. Thus, the position appears to bs 
that an idea, principle, theme, or subject- 
matter or historical or legendary facts 
being common property cannot be the 
subject-matter of copyright of a partix 
cular person. It is always open to any 
person to choose an idea as a subject- 
matter and develop it in his own manner 
and give expression to the idea by treat- 
ing it differently from others, Where 
two writers write on the same subject 
similarities are bound to occur because 
the central idea of both is the same but 
the similarities or coincidences by them= 
selves cannot lead to an irresistible infer- 
ence of plagiarism or piracy. Take for 
instance the great poet and dramatist? 
Shakespeare most of whose plays are 
based on Greek, Roman and British 
mythology or legendry stories like Mer- 
chant of Venice, Hamlet, Romeo Juliet, 
Julius Caesar etc. But the treatment of 
the subject by Shakespeare in each of his 
dramas is so fresh, so different, so full 
of poetic exuberance, elegance and erudi- 
tion and so novel in character as a result 
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of which the end product becomes an ori~ 
ginal in itself. In fact, the power and 
passion of his expression, the uniqueness, 
eloquence and excellence of his style and 
pathos and bathos of the dramas become 
peculiar to Shakespeare and leaves pre~ 
cious little of the original theme adopted 
by him, It will thus be preposterous to 
level a charge of plagiarism against the 
great playwright. In fact, throughout 
his original thinking, ability and incessant 
labour Shakespeare has converted an old 


idea into a new one, so that each of his 


dramas constitute a masterpiece of Eng- 
lish literature. It has been rightly said 
that “every drama of Shakespeare is an 
extended metaphor’, Thus, the funda- 
mental fact which has to be determined 
where a charge of violation of the copy- 


right is made by the plaintiff against the. 


defendant is to determine whether or not 
the defendant not only adopted the idea 
of the copyrighted work but has also 
adopted the manner, arrangement, situa- 
tion to situation, scene to scene with 
minor changes or super-additions or em- 
bellishment here and there. Indeed, if on 
a perusal of the copyrighted work the de- 
fendant’s work appears to be a tran-« 
sparent rephrasing or a copy of a sub- 
stantial and material part of the original, 
the charge of plagiarism must stand 
proved. Care however must be taken.to 
see whether the defendant has merely 
disguised piracy or has actually repro- 
duced the original in a different form, 
different tone, different tenor so as to 
infuse a new life into the idea of the 
copyrighted work adapted by him. In 
the latter case there is no violation of the 
copyright, 


46. Thus, on a careful consideration 
and elucidation of the various authorities 
and the case law on the subject discussed 
above, the following propositions emerge 3 


1. There can. be no copyright in an idea, 
subject-matter, themes, plots or histori- 
cal or legendry facts and violation of the 
copyright in such cases is confined to the 
form, manner and arrangement and ex~ 
pression of the idea by the author of the 
copyrighted work. 


2. Where the same idea is being de- 
veloped in a different manner, it is mani- 
fest that the source being common, simi- 
larities are bound to occur. In such a 
case the courts should determine whether 
or not the similarities are on . funda- 
mental or substantial aspects of the mode 
of expression adopted in the copyrighted 
work, If the defendant’s work is nothing 
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but a`literal imitation of the copyrighted 
work with some variations here and there 
it would amount to violation of the copy- 
right, In other words, in order to be 
actionable the copy must be a substantial 
and material one which at once leads to 
the conclusion that the defendant is 
guilty of an act of piracy. 

3. One of the surest and the safest test 
fo determine whether or not there hasi 
been a violation of copyright is to see if; 
the reader, spectator or the viewer after! 
having read or seen both the works is 
clearly of the opinion and gets an un= 
mistakable impression that the subsequent! 
work appears to be a copy of the original. 

4, Where the theme fs the same but is 
presented and treated differently so that 
the subsequent work becomes a com- 
pletely new work, no question of viola-' . 
tion of copyright arises, 

5. Where however apart from the simi- 
larities appearing in the two works there 
are also material and broad dissimilarities 
which negative the intention to copy the 
original and the coincidences appearing in 
the two works are clearly incidental no 
infringement of the copyright comes into 
existence.. l 








6. As a violation of copyright amounts. 
to an act of piracy it must be proved by! 
clear and cogent evidence after applying| 
the various tests laid down by the case| 
law discussed above. i 


7. Where, however, the question is of, 
the violation of the copyright of stage 
play by a film producer or a Director the 
task of the plaintiff becomes more diffi- 
cult to prove piracy. It is manifest that 
unlike a stage play a film has a much 
broader perspective, wider field and a 
bigger background where the defendants 
can by introducing a variety of incidents 
Bive a colour and complexion different 
from the manner in which the copyright- 
ed work has expressed the idea. Even 
so, if the viewer after seeing the film gets 
a totality of impression that the film is 
by and large a copy of the original play, 
violation of the copyright may be said to . 
be proved. eo 

47. We would now endeavour to apply 
the principles enunciated above and the 
tests laid down. by us to the facts of the 
present case in order to determine whe- 
ther or not the plaintiff has been able to 
prove the charge of plagiarism and viola- 
tion of copyright levelled against the de- 
fendant by the plaintiff. The learned 
trial Judge .who had also had the ad- 
vantage of seeing the picture was of the 
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opinion that the film taken as a whole is 
quite different from the play written by 
the plaintiff. In order to test the correct- 
ness of the finding of the trial Court wa 
also got the play read to us by the plain= 
tiff in the presence of counsel for the 
parties and have also seen the film which 
was screened at C, P. W. D, Auditorium, 
Mahadevy Road, New Delhi, This was 
done merely to appreciate the judgment 
of the trial Court and the evidence led by 
the parties and was not at all meant to be 
just a substitute for the evidence led by 
the parties,- 


. 48. To begin with, we would like to 
give a summary of the play Hum Hindus- 
tani which is supposed to have been 
plagiarized by the defendants, - The script 
of the play Ex. P-1 has been placed be- 
fore us and we have gone through the 
same. 


49. The main:theme of the play is pro~» 
vincialism and the prejudice of persons 
belonging to one State against persons 
belonging to other States. In the play. 
however the author chooses two families, 
viz, a Punjabi family and a Madrasi 
family to show what havoc can be caused 
by provincial-parochialism possessed by 
the two families. The Punjabi family 
and the Madrasi family were living as 
close neighbours having good and cordial 
relations and are on visiting terms with 
each other. The Punjabi consists of 
Dewan Chand, contractor, his wife 
Krishna, their grown-up daughter Chan- 
der and son Tinnu aged about 8 or 10 
years, The Madrasi family however con- 
sists of Subramaniam, a Government offi- 
cial, his wife Minakshi and grown up son 
Amni and daughter Pitto who is aged 
about 8 or 10 years. As a result of the 
close association between the two fami- 
lies it appears that Amni the son of 
Subramaniam falls in love with Chander 
the daughter of Dewan Chand of the 
Punjabi family. When the parents are 
out Amni and Chander meet and talk. 
Unfortunately, however, the parents of 
both Amni and Chander are’ extremely 
adverse to the matrimonial union of Amni 
and Chander because the two families 
belong to two different provinces. When 
they get some scent of the love affairs 
between Amni and Chander the parents 
of Chander make a serious attempt to 
find a suitable match for her amongst 
their own caste namely Punjabis, Simi- 
larly, the parents of Amni also try to 
arrange a match for him amongst 
‘Madrasis, For this purpose,: the services 
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of a marriage broker named Dhanwantria 
are enlisted by both the parties without 
knowing that Dhanwantri was trying to 
negotiate marriages for both the couples, 
Later on, when this fact is discovered the 
relations of the two families become 
strained, Amni and Chander also per- 
suade Dhanwantri tc assist them in bring~ 
ing about their marriage by persuading 
their parents to agree, This gives a 
chance to Dhanwantri to make a lot of 
money out of the two couples, Dewan 
Chand and his wife Krishna in sheer des~ 
peration hurriedly arranged the marriage 
of their daughter Chander to Bansi, a 
simpleton, son of Murari Lal who is a 
friend of Dewan Chand. In fact, Dewan 
Chand is not very impressed with Bansi 
but in view of the critical situation arising 
out of the love affair between his 
daughter and Amni he prefers Bansi to 
the Madrasi boy. When Chander and 
Amni come to know of this Chander ask- 
ed Amni to speak to his parents in a free 
and frank manner and express his strong 
desire to marry Chander. Amni who ap- 
pears to be a cowardly fellow prefers to 
commit suicide rather than dare to talk 
out this matter wita his parents. Rea- 
lising that no hope is left for Chander 
and Amni to go through the marriagé 
ceremony both of them entered into a 
suicidal pact and wvite letters to their 
parents indicating their intention to com- 
mit suicide because they are not prepared 
to marry anybody else, Dhanwantri, 
however, intervenes and persuades Chan- 
der and Amni not to commit suicide as 
according to him they were not destined 
to die unless they had been actually 
married. Meanwhile, the parents of Amni 
and Chander on getting the suicide note 
mourn the loss of their children and it 
now dawns upon them. that they had com- 
mitted the saddest mistake of their life 
in refusing to marry the couple and re- 
pent for their act. Just at that time Amni 
and Chander appear on the scene after 
having been marriec to each other, The 
marriage was performed by Dhanwantri 
himself, Thus ends the story with the 
realisation by both fhe families that pro- 
vincialism helps nobody. This in short is 
the story of the play written by the ap- 
pellant. 


50. We might mention that before the 
play starts the author shows some voices 
reciting various persons proclaiming that 
they come from different States like the 
slogan that they belong to a particular 


. State rather than _ that they belong to 


India, . 
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51. Analysing therefore the essential 


features of the play the position is as 
follows :-— 

1. That the central idea of the play is 
based on provincialism and parochialism. 

9. The evils of provincialism are illus- 
trated by the cordial relations of the two 
families being marred because of an ap- 
prehended marriage tie which according 
to both the families was not possible 
where they belonged to different States, 

3. That the Madrasi boy Amni is a 
coward and in spite of his profound love 
for Chander he does not muster sufficient 
courage to talk the matter out with his 
parents, 

4, That în sheer desperation while the 
parents of the families are trying to 
arrange a match for the couple belonging 
to the same State Amni and Chander 
enter into a suicidal’ pact and write 
letters to their parents intimating their 
intention. 

5. It was only after the letters are 
perused by the parents that they realise 
the horror of parochialisim and are re- 
pentant for having acted so foolishly. 

6. That after this realisation comes the 
married couple Amni and Chander ap- 
pear before the parents and thus all is 
well that ends well, 


52. As the play was read to us by the 
appellant we find that it was very ex- 
quisitely presented and the plot was de- 


veloped with very great skill. It must be. 


noted however that the author in writing 
out the play has concentrated only on 
one aspect of provincialism namely whe- 
ther there can be a marriage between the 
persons belonging to one State with those 
belonging to other States. This is the 
only aspect of provincialism which has 
been stressed in the play. The play does 
not touch any other aspect nor does it 
contain anything to throw light on the 
evils of society or- that of dowry etc. We 
have mentioned these facts particularly 
because the film revolves around not only 
the aspect of marriage but other aspects 
also which are given the same | importance 
as the problem of marriage. ` 


53. We shall now give the summary of 
the film, the script of which is Ex. D-2, 
The film starts showing Anand a young 
graduate from Punjab who comes to New 
Delhi for a course In Radio Engineering, 
At the Railway Station Anand meets a 
Madrasi girl Janki and due to some mis- 
understanding an altercation between tha 
two takes place, as a result of which 
Janki feels that Anand was trying to tease 
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her, Thereafter Anand comes and stays 
in a Saraï opposite the Railway Station, 
but he ïs allowed to stay there only for 
three days after which he was expected to 
find accommodation elsewhere, Thereafter 
Anand runs from house to house trying to 
get some accommodation but is sadly dis- 
appointed because wherever he goes he. 
finds that in every case the landlord is 
not prepared to give the house to any per- 
son who does not belong to his province. 
We might mention here that. this is one 
of the very important aspect of provin- 
cialism which pervades through the entire 
film viz., that so parochial are the land- 
lords that they were not even prepared 
to let out their houses or rooms to any 
person coming from outside their State, 
This particular aspect is completely ab- 
sent from the story revealed in the play 
written by -the appellant. One Kumar~ 
swamy a South Indian attendant at the 
Sarai comes to the rescue of Anand and 
suggests to him that he should attire as a 
South Indian and then go to any South 
Indian landlord to get the house, There- 
after Anand disguised as a South Indian 
approaches one Iyer for giving him ac- 
commodation and Iyer is only too glad to 
accommodate Anand on the ground that 
Anand is also a South Indian. Anand 
then meets Subramaniam father of Janki 
the girl with whom he had an altercation 
at the station. The film then proceeds 
involving several sequences of the meet- 
ing between Anand and Janki., Murli 
Dhar the Principal of a Dancing School 
takes Anand as his student and there he is 
introduced to Janki who is a Professor of 
Dance and Music in that Institute. Janki 
then discovers that Anand is a good singer 
and is slowly and gradually attracted to- 
wards him. Janki invited- him to her 
house for the celebration of Pongal festi- 
val and Anand goes there as usual at- 
tired as South Indian, witnesses the dance 
performance of Janki. He also comes to 
know that Janki’s father Subramaniam 
does not hold any good opinion about the 
Punjabis. Thereafter Anand leaves the 
place after making an appointment with 
Janki to meet near Rashtrapati Bhawan 
the following day. When Anand returns 
to his house he comes to know that his 
father Daulat Ram had. been transferred 
to New Delhi and was expected any 
moment. Daulat Ram was posted as 
Manager in the same commercial com- 
pany in which Subramanim was employ». 
ed in a subordinate position. Anand re<_ 
ceives his parents and his grown up sister . 
Nikkł at the railway station and takes 
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them to his house. He also brings Kumar- 
samy, the attendant, at the Sarai to his 
own. house as a cook, Thereafter Anand 
goes out on the pretext of taking his 
sister Nikki around the city, When they 
:- reach the Red Fort he meets Ashok 
Banerjee, a young Bengali painter whom 
he had met earlier in connection. with the 
search for accommodation of the house 
but was refused accommodation because 
Anand did not happen to be a Bengali, 
Ashok Banerjee is impressed by Nikki 
and requests her to allow him to make 
Nikki’s portrait. Leaving his sister there 
Anand meets Janki and both of them 
come to the Red Fort, When Anand and 
Janki meet Nikki and Ashok, Anand in 
order to conceal his real identity tells 
Janki that Nikki is the daughter of hie 
father’s friend, which naturally angers 
Nikki but later Anand apologises to her 
and explains that he did not want Janki 
or her father to know that he was not € 
Madrasi and thus upset the love affair 
between Anand and Janki. Subramaniam. 
father of Janki takes a fancy for Ananc 
and asks Janki to invite Anand’s father 
to the house so that he could negotiate 
Janki’s marriage with Anand. This puts 
Anand in a most awkward position. In 
order to save the situation Anand hits 
upon an idea by introducing his cook 
Kumarswamy to Subramaniam as hi: 
father, Just at that time Daulat Ram 
happens to pass by Subramaniam’s 
house and is called in by Subramaniam, 
but the situation is saved by Kumar- 
swamy feigning illness as a result of 
which he is taken to a room where hə 
hides his face in a blanket. Anand leaves 
the house and returns with a false beard 
posing’ as a Doctor. Similarly, Ashok ani 
Nikki get attached to each other ani 
Ashok receives a telegram from his 
father summoning him: to Calcutta. Be- 
fore he leaves Ashok frankly declares his 
love to Nikki and gets her consent to 
marry him. The love affair of Nikki 
however is not.in the knowledge of her 
parents. Murli Dhar, Principal of tke 
Institution of Dance and Music arranges 
a performance in which the principal role 
is played by Anand and Janki. Up to this 
time neither Jank? nor her father Subra- 
maniam had ever known the real identify 
of Anand but both of them had taken him 
to be a South Indian. We might like to 
add that here the picture makes a com- 
pletely new departure from the story 
contained in the play where both the 
parents. of the couple knew the identity 


of each other, Before the performanta 
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to Jankī but is unable to do so because 
Janki is in a hurry, The performance is 
applauded by the audience which includes 
Subramaniam, Daulat Ram and Kumara 
swamy, In the theatre hall where tha 
performance fs staged Kumarswamy is 
given a prominent place as he is taken to 
be the father of Anand, Daulat Ram re« 
sents this fact because Kumarswamy. was 
his servant, After the performance Murli 
Dhar introduces Subramaniam J anki’s 
father to the audience, Murli Dhar then 
calls Kumarswamy and introduces him to 
the audience as the father of Anand. This 
infuriates Daulat Ram who comes to the 
stage and gives a thrashing to Kumar- 
swamy., It is at this stage that the entire 
truth is revealed and both Subramaniam 
and Janki come to know that Anand was 
not a South Indian but a Punjabi and his 
father was Daulat Ram. Daulat Ram 
also does not like the relations of his son 
with Janki because he thinks that if the 
son marries outside the caste that will 
create difficulties for the marriage of his 
daughter Nikki, Subramaniam then ‘starts 
negotiation for Janki’s marriage with a 
South Indian boy. Anand goes to Janki 
and asks her to delay the negotiations for 
about a month or two till Nikki’s mar- 
riage is over after which he would marry 
Janki. Janki feels completely let down 
and when she goes home she îs given a 
serious rebuke by her father.. In utter 
frustration Janki decides to commit sui« 
cide and leaves a suicide note. She pro« 
ceeds to Jamuna river. Before she is 
able to jump into the river she is saved 
by Sadhu Ram, a Punjabi Ghee Mer- 
chant, and a friend of Subramaniam, 
Sadhu Ram scoffs at the people’s prefer- 
ence for provincialism and their lack of 
appreciation of intrinsic human values, 
He takes Janki to his own house and tells 
Daulat Ram that she is his niece and on 
that basis negotiates for the marriage of 
Janki with Anand. Daulat Ram accepts 
the proposal because Janki appears as a 
Punjabi girl. On receiving the suicide 
note Subramaniam feels extremely sorry 
and realises his mistake, In the mean- 
while when Daulat Ram returns to his 
house he finds Ashok Banerjee on very 
intimate terms with Nikki Daulat Ram 
gets furious and turns out Ashok from 
his house, Thereafter Daulat Ram ar- 
ranges the marriage of his daughter 
Nikki with the son of one Girdhari Lal, 
After the marriage party comes to the 
house of Daulat Ram, Girdhari Lal in« 


sists upon Rs, 15,000 as dowry from 
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Daulat Ram, Daulat Ram does not have 
such a large sum of money and implores 
Girdhari Lal not to insist and to save his 
honour but Girdhari Lal is adamant, 
Daulat Ram tries to enlist the support of 
his caste men but no one is prepared to 
oblige him. At this juncture Ashok 
Banerjee appears on the scene and offers 


his mother’s jewellery to Daulat Ram. to- 


be given in dowry to. Girdhari Lal and 
thus seeks to save the honour of Daulat 
Ram, This act of Ashok Banerjee brings 
about a great mental change in the atti- 
tude of Daulat Ram, who stops Nikki’s 
marriage with Girdhari Lals- son and 
turns them out along with the men of 
his brotherhood. Daulat Ram declares 


his happiness that he has found a bigger ` 


brotherhood, namely, the Indian brother- 
hood and asks Ashok to marry Nikki at 
the same marriage Pandal.. At that time 


Sadhu Ram requests Daulat Ram that. 


Mohini who is none. other than Janki 
should also be married to Anand. Sadhu 
Ram discloses the true identity of Janki 
and then Daulat Ram realises- his short- 
sightedness and welcomes the idea of the 
marriage of Anand with Janki. Subra- 
maniam who is present there feels ex- 
tremely happy and. blesses the proposed 
marriage. Ashok and Nikki as also 
Anand and Janki are then married and 
thus the film ends. 


54. Analysing the story of the’ film if 
would appear that, it portrays three main 
themes: (1) Two aspects of provincialism 
viz. the role of provincialism in regard 
to marriage and in regard to renting out 
accommodation (2) Evils of a caste rid- 
den society, and (8) the evils of dowry. 
So far as the last two aspects are con« 
cerned they do “not figure at all in tha 
play written by ‘the plaintiff/appellant, 
A close perusal of the script of the film 
clearly shows that all the three aspects 


mentioned above are integral parts: of- 


the story and it is very difficult to divorce 
one from the other without affecting the 
beauty and the continuity of the script 
of the film. Further, it would appear 
that the treatment of the story of the 
film is in many ‘respects different from 
the story contained in the play. 


55. 


the plaint at pages 18-19 of the paper 
book wherein as many as 18 similarities 
have been detailed, The coven may 
‘be quoted thus :— 


(ij Before the actual dacs play, the 
producer gives. a narrative, He states 
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that although we describe ourselves as 
Hindustanis we are not really Hindustani, 
He questions the audience as to what 
they are-and various voices are heard, 
To say ïn their own provincial language 
that they are Punjabis, Bengalis, Gujratis, 
Marathas, Madrasis, Sindhis, ete, In the 


~ said Film the same idea is conveyed and 
‘the hero of the. picture is shown search- 


ing for a house in New Delhi and wher- 
ever he goes he is confronted by a land- 
lord ‘who. describes himself not as a 
Hindustani but as a Punjabi, Bengali, 
Gujrati, Maratha, Madrasi or Sindhi. 

_ (i) Both the said play and the said 
film deal with the subject of Provin- 


cialism. 


(iii) Both the said play and the said 
film evolve drama around the lives of 


’ two families, one a Punjabi and the 


other a Madrasi family, 
(iv) In both the said play and the 


Said film the name of the Madrasi father 
is Subramanyam, 


(v) Both the said play and the. said 
film have their locale in New Delhi, 

(vi) Both the said play and the said. 
film show cordiality of relations between 
the two families, 


(vii) . Both the said play and the said 
film show the disruption of: cordial rela- 
tions .as soon as the heads of the families 
discover the existence of a love affair be~ 


tween their children. 


(viii) In both the said play and the 
said film, both -the parents warn their 


. respective children not to have anything 


to do with each other on pain of corporal 
punishment, 

(ix) The entire dialogue in both the 
said play and the said film before and 
after the disruption is based. upon the 
superiority of the inhabitants of one 
Province over the. inhabitants of the 
othérs, 

(x) In both the sad play and the said 
film the girl is shown to be fond of music 
and dancing. 

(xi) In both the said- - play and the 
said film the hero is shown as a coward 
to the extent that he has not the courage 
to go to his parents: and. persuade them 


to permit him to marry a girl hailing 
Learned counsel for the appellant > 


however drew our attention to para 9 of- 


from another Province, -. 

(xii) Both in the said play and in the 
said film, when the parents of the girl 
are discussing marrying her off to some- 
body the girl is listening to the dialogue 
from behind a curtain. ‘Thereafter the 
girl runs to the boy and explains the 
situation to him, - 
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(xiii) In both the said play and the 
said film, the-girl writes a letter of suis 
cide. 

(xiv) In the said play reconciliation 
takes place when the children of the twa 
families, who were in love, go out te 
commit suicide by drowning etc., where- 
as in the said film, it is: only the daughter 
who goes out to commit suicide by drown= 
ing herself in the Jamna 


(xv) In the said play the children are 
stopped from committing suicide by an 
Astrologer whereas in the said film the 
girl is stopped from committing suicide 
by a friend of the family. 


(xvi) In the said play reconciliation 
between the two families takes place only 
after they have experienced the shock oi 
their children committing suicide on ac- 
count of their provincial feelings whereas 
fn the film, the father of the girl realisec 
his mistake after experiencing the shock 
of his daughter committing suïcide, ` 


(xvii) In both the said play and the 


said film, stress is laid on the fact that’ 


although India is one country, yet there 
is acute feeling of provincialism betweer- 
persons hailing from its various States 
even though they work together and live 
as neighbours, 

(xviii) Both in the said play and ir 
the said film, even the dialogue centres 
, around the same subject of provincialism, 


56. In the course of the argument 
-also our attention was drawn to a com~ 
parative compilation of the similarities in 
the film and the play, The learned tria! 
Judge after considering the similarities 
was of the opinion that the similarities 
are on trivial points and do not have the 
effect of making the film a substantial 
and material imitation of the play. More< 
over apart from the fact that the simi< 
larities and coincidences mentioned abova 
are rather insignificant as pointed out by 
the trial Judge and the High Court, in 
our opinion, they are clearly explainable 
by and referable to only the central idea, 
namely, evils of provincialism and paro~< 
chialism which is common to both the 
play and the film. Nothing therefore 
turns upon the similarities categorised by 


the plaintiff (in para 9 of the plaint), in. 


the peculiar facts and circumstances oł 
this case, 

57. After having gone through the 
script of the play and the film we are 


fnclined to agree with the opinion of the — 


Courts below. We have already pointed 
out that mere similarities by themselves 
_ are not sufficient. to raise an inference’ ọ3 
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colourable imitation, On the other hand, 
there are quite a number of dissimilari- 
ties also, for instances` 

0 In the play provincialism comes on 
the surface only when the question of 
marriage of Amni with Chander crops 
up but in the picture it is the starting 
point of the story. when Anand goes 
around from door to door in search of 
accommodation but fs refused the same 


‘because he does not belong to the State 


from which the landlord hails, as a result 
thereof Anand has to masquerade himself 
as a Madrasi, This would , therefore, 
show that the treatment of the subject 
of provincialism in the. film is quite differ- 
ent from that in the play and is actually 
a new theme which is not developed or 
stressed in thé play. 

- fii) Similarly, in the dlas the two 
families are fully aware of the identity 
of each other whereas in the film they are 
not and in fact it is only when the dance 
performance of Janki and Anand is staged 
that the identity of the two families is 
disclosed which forms one of the import- 
ant climaxes of the film, Thus, the idea 
of provincialism itself is presented in a 
manner or form quite different from that 
adopted in the play. 


(iif) In the film there is no suicidal 
pact between the lovers but only a sul- 
cide note is leit by Janki whereas in the 
play both the lovers decide to end their 
lives and enter into a suicidal pact and 
leave suicide note. to this effect. Fur- 
thermore, while in the play Amni and 
Chander get married and then appear be- 
fore the parents in the picture the story 
takes a completely different turn with 
the intervention of Sadhu Ram who does 
not allow Janki.to commit suicide but 
keeps her with him disguised as his niece 
and the final climax is reached in the 
last scene when Janki’s real identity is 
disclosed and Subramaniam also finds out 
that his daughter is alive, 

(iv) The story in the play revolves 
around only. two families, namely, the 
Punjabi and the Madrasi families, but in 
the film there are three important fami- 
lies, namely, the Punjabi family, the 
Madrasi family and the Bengali family 
and very great stress is laid down in the 
film on the role played by Ashok Banerjee 
of the Bengali family who makes a sue 
preme sacrifice at the end which turns © 
the tide and brings about a complete re- 
volution in the mind and ideology of 
Daulat Ram. 

(v) The film. depicts the evil of caste- 
ridden society’ and exposes . the. hollows ` 
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ness of such a society when in spite of 
repeated requests no 
brotherhood of Daulat Ram comes to his 
rescue ahd ultimately it is left to Ashok 
Banerjee. to retrieve the situation.. This 
aspect of the matter is completely absent 
in the play. 


(vi) The film depicts another imporfant 
social evil, namely, the evil of dowry 
which also appears to be the climax of 
the story .of the film and the horrors of 
dowry are exhibited and demonstratec in 
a very practical and forceful fash_on. 
The play however does not deal with “his 
aspect at all. The aspects mentioned 
above which are absent from the tlay 
are not mere surplusage or embellsh- 
ments in the story of the film but are 
important and substantial parts of the 
. Story, 

58. The effect of the dissimilarities 
pointed out above clearly go to skow 
that they far outweigh the effect of the 
similarities mentioned in para 9 of the 
plaint set out above. Moreover, even if 
we examine the similarities mentioned by 
the plaintiff they are trifling and trivial 
and touch insignificant points. and do not 
appear to be of a substantial nature. The 
mere fact that the name of the Mad-asi 
father was Subramaniam in both the ilm 
and the play is hardly of any significance 
because the name of a particular person 
cannot be the subject-matter of capy- 
right because these are common nam3s. 


59. After careful consideration of the 
essential features of the film and the rlay 
we are clearly of the opinion that the 
plaintiff has not proved by clear and 
cogent evidence that the defendants com- 
mitted colourable imitation of the glay 
and have thus violated the copyright. of 
the plaintiff. 


60. It was lastly contended by counsel 
for the appellant that the correspondence 
between the plaintiff and the defencant 
would show that defendant No. 2 himself 
was aware of the story contained in the 
play even before he proceeded to make 
the film “New Delhi”. This is undoubtedly 
so because defendant No. 2 admits in his 
evidence that he had come to Delhi and 
the entire play was narrated to him by 
the plaintiff. There is however a serbus 
controversy on the question as to whe- 
ther the defendant after hearing glay 
said that the play was not suitable for 
being filmed as alleged. The plairtiff 
however seems to suggest that defendant 
No. 2 was undoubtedly attracted by the 
play. and it was on the ‘basis of: this play 
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that he decided to make the film. How- 
ever, there is no reliable evidence to show 
that defendant No. 2 at any time express- 
ed his intention to film the play written 
by the plaintiff, There can be no doubt 
that defendant No. 2 was aware of the 
story contained in the play and a part 
of the film was undoubtedly to some ex~ 
tent inspired by the play written by the 
plaintiff. But the definite case of defen- 
dant No. 2 also is that he was in search 
of a story’ based on provincialism and 
the play written by the plaintiff may have 
provided the opportunity for defendant 
No. 2 to produce his film though with a 
different story, different theme, different 
characterisation and different climaxes. 
61. Thus, applying the principles 
enunciated above and the various tests 
laid down to determine whether in a 
particular case there has been a violation 
of the copyright we are of the opinion 
that the film produced by the defendants 
cannot be said to be a substantial or 
material copy of the play written by the 
plaintiff. We also find that the treatment 
of the film and the manner of its presen- 
tation on the screen is quite different 
from the one written by the plaintiff at 
the stage. We are also satisfied that 
after seeing the play and the film no pru- 
dent person can get an impression that 
the film appears to be a copy of the 
original play nor is there anything to 
show that the film is a substantial and 
material copy of the play. At the most 
the central idea of the play, namely, 
provincialism is undoubtedly the subject 
matter of the film along with other ideas 
also but it is well settled that a mere 
idea cannot be the subject-matter of copy- 
right. Thus, the present case does not 
fulfil the conditions laid down for hold- 
ing that the defendants have made- a 
colourable imitation of, the play. 


62. On a close and careful comparison 
of the play and the picture but for the 
central idea (provincialism which is not 
protected by copyright), from scene to 
Scene, situation to situation, in climax to 
anti-climax, pathos, bathos, in texture 
and treatment and purport and presenta- 
tion, the picture is materially different 
from the play. As already indicated 
above, applying the various tests outlined 
above we are unable to hold that the 
defendants have committed an act of 
piracy in violating the. copyright of the’ 
play. 

63. Apart from this the two courts o 
fact, . having considered the entire evid- 
ence, ‘circumstances and materials before 
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them have come to a finding of fact that 
‘the defendants committed no violation of 
‘the copyright, This Court would be slow 
to disturb the findings of fact arrived at 
by the courts below particularly when 
‘after having gore through the entire evi- 
‘dence, we feel that the judgment of the 
‘courts below are absolutely correct. 


64. The result is that the appeal fails 
and is accordingly dismissed. But in the 
circumstances there will be no order as 

to costs in this Court only. 


JASWANT SINGH, J::— 65. Bearing 
in mind the well recognised principles 
and tests to determine whether there has 
been an infringement of.the law relating 
to copyright in a particular case which 
were brought to our notice by the counsel 
on both sides and which have been ela- 
borately considered and discussed by my 
learned brother Murtaza Fazal Ali in the 
course of the judgment prepared by him, 
we proceeded at the request of the coun- 
sel to hear the script of the play “Hum 
Hindustani” which was read out to us 
‘by the plaintiff himself in’ a fascinating 
dramatic style and to see the film “New 
Delhi” produced by defendants 1 and 2, 
the exhibition of which was arranged by 
the defendants themselves. On a careful 
comparison of the script of the plaintiffs 
copyrighted play with the aforesaid film, 
‘although one does not fail to discern a 
‘few resemblances and similarities ` be- 
tween the play and the film, the said re- 
semblances are not material or substan- 
tial and the degree of similarities is not 
such as to lead one to think that the film 
taken as a whole constitutes an unfair 
appropriation of the plaintiff’s copyright- 
ed work. In fact, a large majority of 
material incidents, episodes and situa~ 
tions portrayed by defendants 1 and 2 in 
their aforesaid film are substantially 
different from the plaintiffs protected 
work and the two social evils viz. caste 
system and dowry system sought to be 
exposed and eradicated by defendants I 
and 2 by means of their aforesaid film do 
not figure. at all in the plaintiffs play. 
As such I am in complete agreement with 
the conclusions arrived at by my learned 
brother Murtaza Fazal Ali that there has 
been no breach on the part of the defen- 
dants of the plaintiffs copyright and 
concur with the judgment proposed to be 
delivered by him, 


PATHAK, J.:— 66. It appears from a 
comparison of the script of the stage play 
“Hum Hindustani” and the script of the 
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film “New Delhi” that the authors of the 
film script have keen influenced to a 
degree by the salient features of the plot 
set forth in the play script.. There can 
be little doubt from the evidence that the 
authors of the film script were aware of 


` the scheme of the play. But on the other 


hand, the story portrayed by the film 
travels beyond the plot delineated in the 
play. In the play, the theme. of provin- 
cial parochialism is fllustrated only in the 
opposition to a relationship by marriage 
between two families hailing from differ- 
ent parts of the country. In the film the 
theme is also illustrated by the hostile 
attitude of proprietors of lodging accom- 
modation towards prospective lodgers 
who do not belong io the same provincial 
community. The riot then extends to 
the evils of the dowry system, which is 
a theme independent of provincial paro- ` 
chialism.. There are- still other themes 
embraced -within the plot of the film. 
Nonetheless, the qgu2stion can arise whe- 
ther there is an infringement’ of copy- 
right ‘even though the essential features 
of the play can be said to correspond to 
a part only of the plot of the film. This 
can arise even wher2 changes are effected 
while planning the film so that certain 
immaterial features in the film differ 
from what is seen in the stage play. Thej © 
relative position in which the principal 
actors stand may be exchanged or ex- 
tended, and embellishments may be in- 
troduced in the attempt to show that the 
plot in the film is entirely original and| 
bears no resemblance whatever to the 
stage play. All such matters fall. for 
consideration in relation to the ‘question 
whether the relevant part of the plot in 
the film is merely a colourable imitation 
of the essential structure of the stage 
play. If the treatment of the theme in 
the stage play has been made the basis 
of one of the themes in the film story and 
the essential structure of that treatment 
is clearly and distinctly identifiable in the 
film story, it is not necessary, it seems 
to me, for the Court to examine all the 
several themes embraced within the plot 
of the film in order to decide whether 
infringement has been established. In 
the attempt to show that he is not guilty 
of infringement of copyright, it is always 
possible- for a person intending to take 
advantage of the intellectual effort and 
labours of another to so develop his own 
product that it covers a wider field than 


the area included within the scope of the 
earlier product, anc: in the common area 
covered .by the two productions to intro~ 
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duce changes in order’ to disguise the 
attempt at plagiarism. If a reappraisal 
of the facts in the present case had been 
open in this court, I am not sure that I 
would not have differed from the view 
taken on the facts by the High Court, 
but as the matter stands, the trial: Court 
as well as the High Court have concurred 
in the finding that such similarities as 
exist between the stage play “Hum 
Hindustani” and the film “New Delhi” 
do not make out a case of infringement. 
The dissimilarities, in their opinion, are 
so material that it is not possible to say 
that the appellant’s copyright has been 
infringed. This court is extremely re- 
luctant to interfere with concurrent find- 
ings of fact reached by the Courts below 
and for that reason I would allow the 
judgment under appeal to stand. in 
another, and perhaps a clearer case, it 
may be necessary for this court to inzer- 
fere and remove the impression which 
may have gained ground that the copy- 
right belonging to an author can be 
readily infringed by making immaterial 
changes, introducing insubstantial differ- 


ences and enlarging the scope of the- 


original theme so that a veil of apparent 
dissimilarity is thrown around the work 
now produced. The court will look 
strictly at not only blatant examples of 
copying but also at reprehensible attempts 
at colourable imitation. 


‘67. The appeal is dismissed, but with= 


out any order as to costs. 
. Appeal dismissed, 
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Right to take water. from Navegaon 
Bandh Tank for irrigation purposes — 
Customary right recorded in Wazib-ul- 
Arz — Right not taken away by Aboli- 
tion Act or M. P. Code — Government 
cannot demand water charges in terms of 
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C. P. Irrigation Act (M. P. Irrigation Act 
(3 of 1931), S. 26). 

The occupancy tenants and malik-mak- 
buza who. were appropriating the water 
of Navegaon Bandh Tank for raising 


-paddy and sugarcane crops before the 


date of its vesting under the M. P. Abo- 

lition of Proprietary Rights Act continue 

to enjoy those rights without any let or 

hindrance even after the date of vest- 
ing. AIR 1967 Bom 452 Affirmed. 

(Para 17) 

S. 45 of the M. P. Abolition of Pro- 


- prietary Rights Act did not affect the 


tenancy rights of absolute occupancy 
tenants and occupancy tenants created by 
the outgoing landlords. On the contrary, 
it guaranteed the continuity of absolute 
occupancy tenants and occupancy tenants 
by clothing them with the status of ten- 
ants under the State and conferring on 
them the same rights as were being en- 
joyed by them before the date of vesting. 
The words “in the same rights” occurring 
in sub-sec. (1) of S. 45 are very signifi- 
cant. They leave no room for doubt that 
the absolute occupancy tenants and occu- 
pancy tenants were to continue to enjoy 
the irrigation and other water rights 
which were enjoyed by them before the 
date of vesting. (Para 13) 


Section 46 puts the Malik-Makbuza at 
par with the tenants in regard to custo- 
mary rights under the wajib-ul-arz. It 
ordains that every person deemed or de- 
clared to be a malik-makbuza under S. 33 
or S. 41 and every other malik-makbuza 
in a mahal is entitled to the same custo- 
mary right as a tenant under the village 
wazib-ul-arz. Section 47 emphasises the 
importance of custom“in relation to the 
right to irrigation by making it impera- 
tive for the Deputy Commissioner to as- 
certain in accordance with the rules and 
record in the village wajib-ul-arz the 
custom in respect of the right to irriga~ 
tion and certain other rights in regard to 
the lands vesting in the State or remain- 
ing with the proprietor under the M. P. 
Abolition of Proprietary Rights Act. 

(Paras 14, 15) 


. Section 239 of the M. P. Code did not 
destroy the right of free irrigation enjoy- 
ed- by the respondents. On the contrary, 
it fully protected and preserved the same. 
The words “all rights acquired” occurring 
in the said section-of the Revenue Code 
are comprehensive enough to take in the 
irrigation and other rights acquired by - 
the tenants and malik-makbuza under 
Ss. 45 to 47 of the M. P. Abolition of Pro- 
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prietary Rights Act which stood repealed 
by virtue of S. 238 of the M. P. Code. 
(Para 18) 
It could not be contended that the Gov- 
ernment was competent to recovery water 
charges by virtue of the provisions con- 
tained in S. 26 of the Central Provinces 
Irrigation Act, 1931. That section vests 
in the Government all rights in the water 
of any river, natural stream or natural 
drainage, channel, natural lake or other 
natural collection of water. Since a tank 
is not a natural lake, S 26 of the C. P. 
Irrigation Act does no: apply. Conse- 
quently where water rights are acquired 
by custom and are recognised and pre- 
served both under the M P. Abolition Act 
and the M. P. Code those rights cannot be 
interfered with by the Government. 


| (Para 19) 
Cases Referred: Chronological. Paras 
AIR 1955 SC 84: (1955) 1 SCR 893 : 1955 
- Cri LJ 254 18 
AIR 1953 SC 108 : 1953 SCR 476 6 
(1924) 69 Hont 373 : 22 Pac 451, Allen v. 

Patrick 20 
(1868) 4 Exch 43 : 19 LT 426, Harrop v. 

Hirst 19 


Mr. V. S. Desai, Sr. Advocate (M. N. 
Shroff, Advocate with him), for Appel- 
lants: Mr. S. V. Deshpande and S. Bala- 
krishnan, Advocates (far Nos. 1-6 and 
8-20) and Mr. A. G. Raznaparkhi, Advo- 
cate (for Nos. 7 {i) and 7 (ii), for Respon- 
dents. 


JASWANT SINGH, J. -= This appeal 
by certificate granted under Art, 133 (1) (c} 
of the Constitution by the High Court of 
Judicature at Bombay (Nagpur Bench} 
which is directed against its judgment 
and order dated July 5, 1967 in Special 
Civil Application No. 893 of 1965* raises 
an important question of law as to the 
right of the State to levy and collect 
water charges from the respondents under 
the Central Provinces Irrigation Act, 1931 
(Act No. III of 1931) for appropriation for 
irrigation purposes of water from Nave- 
gaon Bandh Tank in Tehsil Sakoli, Dis- 
trict Bhandara. 


2. The facts giving rise to this appeal 
are: As already indicated, there is in vil- 
lage Navegaon, Tehsil Sakoli, District 
Bhandara, which formed part of the erst- 
while State of Madhya Pradesh, a very. 
large reservoir of water called Navegaon 
Bandh Tank which is said to have been 
constructed some 300 years ago by one 
Kawdu Patel. The said.tank which is 


- * Reported: in AIR 1967 Bom. 452. 
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over an area of land admeasuring nearly 
3200 acres has, since the time of its con- 
struction, been the main source of supply 
of water to the rice and sugarcane grow- 
ing areas of five villages viz. Mouza Nave- 
gaon, Deolgaon, Mungli, Yerandi and 
Kholi comprising about 2688 acres of land 
which is held partly by the quondam 
Malguzars including respondents 1 to 8 
and partly by the tenants including res- 
pondents 9 to 20. The said tank came to 
vest in the State under the Madhya Pra- 
desh Abolition of Proprietary Rights 
(Estates, Mahals and Alienated Lands) 
Act, 1950 (Act No. 1 of 1951). In May, 
1965, the State Government called upon 
the respondents who are ex-proprietors 
and occupancy tenants to execute agree- 
ments in writing undertaking to pay 
Rs. 7/- per acre for rice and Rs. 45/~ per 
acre for sugarcane irrigation as charges 
for the. use of water from the Navegaon 
Bandh -Tank. The respondents thereupon 
brought the aforesaid writ petition chal- 
lenging the levy by the State of the said 
charges as well as its demand for execu- 
tion of the aforesaid agreements and 
seeking the issue of twin writs viz. (1) of 
prohibition forbidding the appellants 
from insisting on the respondents to ex- 
ecute agreements in the State’s favour 
for payment of water charges for irrigat- 
ing their lands and (2) of Mandamus 


- directing the appellants to allow free 


irrigation of their fields from Navegaon 
Bandh Tank. The case of the respondents 
was that the right of taking water for 
frrigation purposes free of charge from 
the said tank had been enjoyed by the 
holders of land from generation to gene- 
ration for the last 300 years with the only 
obligation of keeping the tank in proper 
repairs; that the tank was the property of 
the descendants of the said Kawdu Patel 
who were recognised as Malguzars of all 
the aforesaid five villages; that the right 
of the aforesaid holders of land of ap- 
propriating water of the tank was re- 
cognised and recorded in the Wajib-ul- 
Arz whereunder an obligation was cast 
on the Malguzars to allow the tenants to 
irrigate free of charge their lands for rice 
(dhan) and sugarcane cultivation; that the 
Malguzars as well as the tenants had thus 
been using the water of the tank for ir- 
rigating their fields and raising crops as 
of right without anv payment either to 
the State or to any one else; that in the 
year, 1950, the Madhya Pradesh Legisla- 


ture passed an Act called “the Madhya 
Pradesh Abolition of Proprietary Rights 
(Estates, Mahals and Alienated Lands) 
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Act, 1950 (Act No. 1 of 1951)” (herein- 
after referred to as ‘the Abolition of Pro- 
prietary Rights Act) with a view to elimi- 
nate the intermediaries (variously called 
as Malguzars, Zamindars and Jagirdazs) 
between the State and the tillers of the 
soil and to acquire from a specified date 
for the purposes of the State free of all 
encumbrances the rights of proprietors in 
estates, mahals, alienated villages and 
alienated lands comprised in a notified 
area in Madhya Pradesh: that in the 
Notification issued under S. 3 of the Abali-~ 
tion of Proprietary Rights Act, the area 
vesting in the State was shown as the 
whole area of the aforesaid villages and 
the Mahals or Estates comprised therein; 
that thus the State was substituted in 
place of Malguzars with the same rights, 
and liabilities; that the only consequence 
of vesting according to S. 4 of the Abcli- 
tion of Proprietary Rights Act was to do 
away with the encumbrances of mort- 
gages, if amy, on proprietary lands and to 
fasten the same on the amount of com- 
pensation payable by the State to the 
. proprietors; that the said vesting which 
took place as a result of the abolition of 
Proprietary Rights Act and the Notifica- 
tion issued thereunder did not affect, 
curtail or extinguish the aforesaid rights 
of free irrigation of the holders of land 
in the aforesaid five villages i.e. of che 
Malguzars who were cultivating their 
home farm lands or of other persons who 
were in occupation of lands as occupancy 
tenants at the time of the coming into 
force of the Abolition of Proprietary 
Rights Act and on the contrary, Ss. 45, 46 
and 47 of the Abolition of Proprietary 
Rights Act preserved those rights; that 
the right to free irrigation was recognised 
and recorded at various settlements and 
in the Wajib-ul-Arz of 1919; that notwith- 
standing the enactment and enforcement 
of the Abolition of Proprietary Rights Act, 
the State continued up to 1964 to recog- 
nise the respondents’ right of taking 
water free of charge for irrigation pur- 
poses from the aforesaid tank which had 
been enjoyed by the respondents and 
their ancestors for the last 300 years and 
never made any demand on account of 
water charges; that the respondent’s were 
entitled to take water from the aforesaid 
tank for such lands as it had been irrigat- 
ing as per entries in the’ Wajib-ul-Arz 
which is an authentic record of rights of 
the cultivators of the villages in question; 
that in November, 1965, the officials of 
the State Government in-charge of ‘the 
Irrigation Department by reference to 
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S. 26 of the Central Provinces Irrigation 
Act, 1931, which had no relevance, de- 
clined to allow the respondents to take 
water from the aforesaid tank unless they 
executed the aforesaid agreements, and 
that the action of the State Government 
and its officials was without any legal au- 
thority and encroached upon their funda~ 
mental rights. 


3. In the return filed by them in op~ 
position to the writ petition, the appel- 


lants while admitting that the tenants as 


well as the vroprietors could avail of the 
right of irrigating their paddy lands on 
condition that they would maintain the 
Navegaon Bandh Tank in proper repairs 
and keep the irrigation channels clear 
from obstruction and sediment inter alia 
maintained that on and from the 31st of 
March, 1951 the date specified in the 
Notification No. 627-XII dated. 27th Jan., 
1951 issued under S. 3-of the Abolition of 
Proprietary Rights Act — all rights, title 
and interest vesting in the quondam pro- 
prietors in the notified area including 
lands, tanks ete. which were not their 
private property ceased and stood vested 
in the State free of all encumbrances; 
that- consequently, the right of the out- 
going proprietors and tenants of free use 
for the aforesaid irrigation purposes of 
water of Navegaon Bandh Tank (which 
was held by ex-Malguzars, not as their 
private property but as proprietors) was 
extinguished and the State became com- 
petent to impose the water charges on 
persons taking water from. Navegaon 
Bandh Tank more so-when on finding that 
though for many years, the proprietors 
as ‘well as the tenants had been taking 
advantage of the irrigation facilities, they 
had all along been neglecting to keep the 
said tank and irrigation channels in pro- 
per repairs (which was an essential condi- 
tion for enjoyment of the right of irriga~ 
tion) it had, for ensuring proper irrigation 
facilities, to recondition the tank as well as 
the water channels (which have a water 
spread of 2688 acres of land) at an ex- 
pense of about 22.76 lakhs of rupees; that 
Ss. 45, 46 and 47 of the Abolition of the 
Proprietary Rights Act have no relevance 
as they had been repealed by S. 238 of 
the Madhya Pradesh Land Revenue Code 
read with Schedule III thereto and that 
such of the respondents as were proprie~ 
tors had,- after the coming into force of 
the Abolition of Proprietary Rights Act, 
accepted and withdrawn without any re- 
servation the compensation determined 
by the Compensation Officer in respect of 


‘the proprietary rights over lands and 
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tanks ete. including the Navegaon Bandh 
Tank which is comprised in the notified 
area resulting in the vesting of the said 
Tank in the State free of all encum- 
brances including the obligation to supply 
water free of charge to the respondents 
as well as of all restrictions on Govern- 
ment’s right to renovate the tank. 


4. On a consideration of material exist- 
ing on the record, the High Court allowed 


the writ petition holding that the right. 


to appropriate water free of charge was a 
customary right which was preserved and 
was not destroyed either by the Aboli- 
tion of Proprietary Rights Act or by the 
Madhya Pradesh Land Revenue Code and 
that the State was not competent to levy 
any water charges under the Central Pro- 
vinces Irrigation Act, 1931. 


5; At the hearing of the appeal, the 
learned counsel for the appellants has 
urged that the relevant provisions of the 
Abolition of Proprietary Rights Act have 
been wrongly construed by the High 
Court; that under S. 4 of the Abolition 
of Proprietary Rights Act, all the rights, 
title and interest of the erstwhile pro- 
prietors in the lands and tanks comprised 
in the notified area vested in the State on 
and from the date specified in the Notifi- 
cation issued under S. 3 of the Act viz. 
from 3lst March, 1951 with the result 
that the respondents could not claim the 
right of free irrigation after such vesting: 
that the original right of free irrigation 
from the Tank was not saved by any pro- 
vision of the Abolition of Proprietary 
_Rights Act: that even assuming without 
admitting that the respondents’ right of 
free irrigation continued after 1950, it was 
finally destroyed by the Madhya Pradesh 
Land Revenue Code which came into 
force in 1953 and neither S. 7 of the 
Madhya Pradesh General Clauses Act nor 
S. 225 of the Madhya Pradesh Land Re- 
venue Code saved the same; that the 
State was empcwered under the’ provi- 
sions of the C. P. Irrigation Act, 1931 to 
recover charges for the supply of water 
for irrigation from the Navegaon Bandh 
Tank which hacé come to vest in it with 
effect from 3lst March, 1951, and that 
in any event, respondents 1 to 8 who 
were the original owners (ex-proprietors) 
could not claim the right of free irriga- 
tion. On the other hand, it is contended 
on behalf of the respondents that the 
right of irrigation from the tank in ques- 
tion evidenced by entries in the wajib-ul- 
arz is preserved and protected by Ss. 45 
to 47 of the Abolition of Proprietary 
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Rights Act; that tke protection far from 
being taken away subsequently as alleged 
by the appellants was preserved by the 
M. P. Land Revenue Code; that repeal 
by Schedule III to the M. P. Land Reve- 
nue Code of Ss. 45 to 47 of the Abolition 
of Proprietary Rights Act.did not affect 
any vested rights which accrued under 
the repealed provisions of-the Abolition 
of the Proprietary Rights Act and accord- 
ingly the respondents’ right of appro- 
priating the water of Navegaon Bandh 
Tank free of charge for irrigating their 
fields was not in any way affected by the 
aforesaid provisions of the M. P. Land 
Revenue Code; that the C. P. Irrigation 
Act, 1931 has no application to the instant 
case and that the case of respondents 1 
to 8 as regards free irrigation stands on 
the same footing as that of respondents 9 
to 20, 


6. For a proper appreciation and de- 
termination of the points involved in the 
case, it is necessary to have a clear idea 
of the scheme of the Abolition of Pro-- 
prietary Rights Act which as already 
Stated was enacted to provide for the ac- 
quisition of the rights of proprietors in 
estates, Mahals, alienated villages and 
alienated lands in Madhya Pradesh and 
to make provision for other matters con- 
nected therewith. Sub-section (1) of S. 3 
of the Abolition of Proprietary Rights 
Act lays down that on and from a date 
to be specified. by a notification by the 
State Government in this behalf, all pro- 
prietary rights in an estate, mahal, alie- 
nated village or alienated land, as the 
case may be, in the area specified in the 
notification, vesting in a proprietor of 
such estate, mahal, alienated village, 


' alienated. land, or in a person having 


interest in such proprietary right through 
the proprietor, shall pass from such pro« 
prietor or such other person to and vest 
in the State for the purposes of the State 
free of all encumbrances. This provi- 
sion, as evident from its opening words 
has been expressly made subject to 
savings as provided in the Act. The con- 
sequences ensuing from the beginning of 
the date specified in the notification 
which is made by tne State Government 
under S. 3 (1) are set out in S. 4 (1) of the 
Abolition of Proprietary Rights Act which 
again is subject to exceptions provided in 
the Act. One of such consequences is 


that all rights, title and interest vesting 


in the proprietor or any person having 
interest in such proprietary right through 
the proprietor in such area including land 
(cultivable or barren), grass land, scrub 
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jungle, forest; trees, fisheries, wells, tanks, 
ponds, water-channels, ferries, pathways, 
village sites, hats, bazars and melas; and 
in all subsoil, including rights, if any. in 
mines and minerals, whether being wcrk- 
ed or not cease and vest in the State for 
purposes of the State free of all encum- 
brances and the mortgage debt or charge 
on any proprietary right becomes a 
charge on the amount of compensation 
payable. for such proprietary right to the 
` proprietor under the provisions of the Act, 
Now as observed by this Court in Chhota~ 
bhai Jethabai Patel & Co. v. The State of 
Madhya Pradesh (1953 SCR 476) : (AIR 
1953 SC 108) the last part of Cl. (a) of Sec- 
tion 4 (1) of the Abolition of Proprietary 
Rights Act indicates that mortgage debts 
and charges on the proprietary right are 
what are meant by the term encum- 
brances. Sub-section (2) of S. 4 of the 
Abolition of Proprietary Rights Act which 
is in the nature of a non obstante provi- 
sion says that notwithstanding anything 
contained in sub-sec. (1), the proprietor 
shall continue to retain the possession of 
his homestead, home-farm land,** and in 
the Central Provinces also of land brought 
under cultivation by him after the agri- 
cultural year 1948-49 but before the date 
of vesting. 


7. Section 38 (1) of the Abolition of. 


Proprietary Rights Act which confers the 
rights of malik-makbuza on proprietors 
provides thus :— 


38, (1) Every proprietor who is divest- 
ed of his proprietary rights in an estate 
or mahal shall, with effect from the date 
of vesting, be a malik-makbuza of the 
home-farm land in his possession,” ~ 


8. Section 39 (1) of the Abolition of 
Proprietary Rights Act lays down that 
where the proprietary rights held by a 
protected thekedar or other thekadar or 
. a protected headman or by any other 
under-tenure vest in the State under 
S. 3 the Deputy Commissioner may re- 
serve to such proprietor the rights of an 
occupancy tenant in the whole or part of 
the home farm land and shall determine 
the rent thereon. Sub-sec. (2) of S. 39 of 
the Abolition of Proprietary Rights Act 
provides that any person becoming an ot- 


** For the. purposes of the present case 


“home-farm land” as defined in S, 2 (g) 


means— (i) land recorded as sir and 
khudkasht in the name of a proprietor 
in the annual papers for the year 
1948-49, and (ii) land acquired by a pro- 
prietor by surrender from tenants efter 
the year 1948-49 till the date of vesting, 
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cupancy tenant under sub-sec, (1) shall 
be a tenant of the State.. 


§. Section 40 of the Abolition of Pro- 
prietary Rights Act which confers rights 
of a lessee on the proprietor in certain 
lands provides that- -any land not includ- — 
ed in home-farm ‘but brought under 
cultivation by the proprietor after the 
agricultural year 1948-49 shall continue 
in the possession of such proprietor and 
shall -be deemed to. be settled with him 
by the State Government on such terms 
and conditions as may be prescribed. 


10. Section 41 of the, Abolition of Pro- 
prietary Rights Act lays down that ex- 
cept in such areas as the State Govern- 
ment may, by notification, exclude from 
the operation of this section, every ab- 
solute occupancy tenant who, at any time 
before the date of vesting or within six 
months therefrom, or such further period 
as the State Government may from time 
to time notify pays to the State Govern- 
ment an amount equal tò three times the 
annual rent for the time being payable 
by bim for his holding and every oc- 
cupancy tenant who likewise pays to the 
State Government an amount equal to 
four times such rent, shall, on and from 
the date of vesting or the date of such 
payment, whichever -is later, be declared 
in the- prescribed manner to be’ malik- 
makbuza of the land. ao Sale in his 
holding. 


11. Sections. 45, 46 and 47 of the Aboli- 

tion of Proprietary Rights Act which are 
material for the purpose of this case may 
be conveniently reproduced at this stage. 
These sections run thus: 
. "45. (D Subject to the provisions of 
S. 41, any person who immediately. before 
the date of vesting was in possession of 
any holding as -an absolute occupancy 
tenant or an occupancy tenant shall, on 
and from the date of vesting, be deemed 
to be a tenant of the State and shall hold 
the land in the same rights and subject 
to the same restrictions and liabilities as 
he was entitled or subject to immediately 
before the date of vesting. 

(2) Any person holding land as village 
service land shall be deemed to be hold- 
ing it from the State and shall be govern- 
ed by the provisions contained in Ss. 42 
to 48 of the Central Provinces Tenancy 
Act, 1920. 

(3) Any person holding land other than 
sir land from the proprietor on favour- 
able terms for service rendered by him 
shall from the date of vesting be declared 
to be an occupancy tenant of the State 


eo 
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and the Deputy Commissioner shall fix 
the rent to be paid by him. 


(4) The rent payable to the State by 
such a tenant shall for the purpose of its 
recovery be rent within the meaning of 
Cl. (a) of S. 225 of the Central Provinces 
Land Revenue Act, 1917. 


46. Every person deemed or declared ‘to 
be a malik-makbuza under S. 38 or S. 41 
and every other malik-makbuza in a 
mahal shall be entitled to any right which 
a tenant has under the village wazib-ul- 
- arz and any reference to a tenant in the 
wazib-ul-arz shall be deemed to include 
a reference to every such malik-makbuza. 


47. (1) The Deputy Commissioner shall, 
in regard to lands vesting in the State or 
remaining with the proprietor under this 
Act, ascertain in the prescribed manner 
the custom in respect of— .~ 


(a) the rights of persons resident in the 
estate or village or holding lands com- 
prised in the mahal; 

(b) the rights to irrigation, right of way 
and other easements; . l 

(c) the rights to trees and to produce; 


(d) any other rights and customs which ' 


the State Government may direct to be 
recorded. 


(2) The Deputy Corumissioner shall re« 
cord in the village wajib-ul-arz, the cus 
toms so ascertained and if necessary 
modify any entries therein,” 


‘12. The rules which the Deputy Commis 
Sioner is required to follow in ascertain~ 
ing custom in relation to the rights men-~ 
tioned is the above noted S. 47 appear to 
have been made vide Notification No. 

70-X XVIII dated 3rd March; 1951. The 
said rules may also be reproduced here 
for facility of reference: 


“1, (1) In the Central Provinces, ex- 
cluding merged territories, the Deputy 
Commissioner shall issue a proclamation 
in Form A appended to these rules asking 
the villagers to apply by a specified date 
if they consider inadequate the existing 
customs recorded in the Village Admin- 
istration Paper in respect of any heads 
specified in R. 2 or desire to have record- 
ed therein any new custom under any 
head specified in R. 2. 


(2) In the merged territories, the De- 
puty Commissioner shall issue a procla- 
mation in Form B appended to these rules 
` asking the villagers to state by a speci- 
fied date what customs in respect of the 
heads specified in Rule 2 should be re- 
corded in the ee Anir Aton 
© Paper. . 
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2. Customs shall be ascertained under 
the following heads and due regard shall 
be had to the conditions entered in the 
Village Administration Paper, if any, and 
the objections urged by the residents of 
the village :— 

Heads. under which customs can be re- 
corded. 


(VIIDI) Irrigation 

(X) Other water rights ... seer 

13. A plain reading of S. 45 repro- 
duced above would show that the Aboli- 
tion of Proprietary Rights Act did not 
affect the tenancy rights of absolute oc- 
cupancy tenants and occupancy tenants 
created by the outgoing landlords. On 
the contrary, it guaranteed the continuity 
of absolute occupancy tenants and oc- 
cupancy tenants by clothing them with 
the status of tenants under the State and 
conferring on them the same rights as 
were being enjoyed by them before the 
date of vesting. The words “in the same 
rights” occurring in sub-sec. (1) of S. 45 
are very significant. They leave no room 
for doubt that the absolute occupancy 
tenants and: occupancy tenants were to 
continue to enjoy the irrigation and other 
water rights which were enjoyed by them 
before the date of vesting, 


14. Section 46 puts the Malik-Makbuza 

at par with the tenants in regard to custo- 
mary rights under the wajib-ul-arz. It 
ordains that every person deemed or de- 
clared to be a malik-makbuza under S. 38 
or S. 41 and every other malik-makbuza 
in a mahal js entitled to the same custo- 
mary right as a tenant under the village 
wazib~ul-~arz. 
_ 15. Section 47 emphasises the import- — 
ance of custom in relation to the right to 
irrigation by making it imperative for the 
Deputy Commissioner to ascertain in ac- 
cordance with the aforementioned rules 
and record in the village wajib-ul-arz the 
custom in respect of the right to irrigation 
and certain other rights in regard to the 
lands vesting in the State or remaining 
with the proprietor under the Abolition 
of Proprietary Rights Act. 

16. It may.be stated here that wajib- 
ul-arz which was prepared at the time of 
settlement under the Land Revenue Act, 
1917 contained the following entries :— 

"Term No. 13 (2) of the wajib-ul-arz of 
the year 19-20 of mouza Navegaon Bandh 
P. H. No. 35. j 

13. Water of tank No. 883/1 is taken 
for irrigation to villages Mouza Mungli, 


Deolgaon, Yerandi and Kholi for Veblaf(?) `° 
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of also and Sadashiv son of Istari of Mouza 
is entitled for Sugar Cane free of charge, 


Term No. 18 (2) of the Wajib-ul-arz: 

Water of tank No. 883/1 is taken free 
of rate for paddy irrigation both by “he 
Malguzars and tenants, Details are 
given in the Walit Parcha. Water of this 
tank for one day and night is taken by 
Sitaram Patil for Mahal No. 1 and Karhu 
son of Sambhu Patil also takes one day 
and one night for Mahal No. 2. It is free 
to Malik Mukhiya only for Sugar Cane 
Irrigation.” 


17. From the foregoing, it re 
crystal clear that the occupancy tenants 
and malik-makbuza-: who were appro- 
priating the water of Navegaon Bandh 
Tank for raising paddy and sugarcane 
crops before the date of vesting umier 
the Abolition of Proprietary Rights Act 
were to continue to enjoy those rights 
without any let or hindrance even after 
the date of vesting. 


17-A. Let us now proceed to deter- 
mine whether there was any change in 
this position as a result of the enactment 
of the Madhya Pradesh Land Revenue 
Code, 1954 (hereinafter referred as the 
Code) which received the assent of the 
‘President on the 5th Feb. 1955 and was 
adapted and modified at first by the Bom- 
bay (Vidarbha Region) Adaptation of Laws 
(State and Concurrent Subjects) Order 
1956 and later on by the Maharashtra 
Adaptation of Laws (State and Concurrent 
Subjects) Order, 1960 because it has ben 
contended by learned Counsel for the ap- 
pellants during the course of his submis- 
sions that with effect from 12th Feb. 1955 
when the aforesaid assent accorded by 
the President to the Code was published 
in the Madhya Pradesh Gazette Extra 
Ordinary there was an automatic extinc- 
tion of the aforesaid right of irrigation 
enjoyed by the occupancy tenants and 
Malik Makbuza in consequence of the re- 
peal of Ss. 45 to 47 of the Abolition of 
Proprietary Rights Act by virtue of S. 238 
of the Code, read with Sch. III thereto. 
The contention is, in our opinion, wholly 
untenable as it proceeds on a misconcep~ 
tion of the true legal position and over~ 
looks the provisions of S. 239 of the Code 
which runs thus :— 


"239: All rules, assessments, appoint- 
ments and transfers made, Notifications 
and Proclamations issued, authorities 
and powers conferred, farms and leases 
granted, records-of-rights and other re- 
cords framed or confirmed, rights acquir- 
ed, liabilities. incurred, times and pleces 


State of Maharashtra v. Atma Ram 


we 
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appointed and other things done under 
any of the enactments hereby repealed 
shall, so far as may be, be deemed to have 
been respectively made, issued, conferred, 
granted, framed, revised, confirmed, ac- 
quired, incurred, appointed and done > 
under this Code,” 

18. It is worthy of note that S. 239 of 
the Code did not destroy the right of free 
irrigation enjoyed by the respondents. 
On the contrary, it fully protected and 
preserved the same. The words “all 
rights acquired” occurring in the said 
section of the Code are comprehensive 
enough to take in the irrigation and other 
rights acquired by the tenants and malik- 
makbuza under Ss. 45 to 47 of the Aboli- 
tion of Proprietary Rights Act which 
stood repealed by virtue of S. 238 of the 
Code. This view is in consonance with 
the decision of this Court in State of Pun- 
jab v. Mohar Singh (1955) 1 SCR. 893 : 
(AIR 1955 SC 84) where it was held that 
the line of enquiry would be, not whe- 
ther the new Act expressly keeps alive 
old rights and liabilities but whether it 
manifests an intention to destroy them, 
Examining the matter in the light of this 
principle, we have no doubt in our mind 
that the right of free irrigation which ac- 
crued to the occupancy tenants and mal- 
fuzars under the aforesaid Ss, 45 to 47 of 
the Abolition of Proprietary Rights Act 
were not only not destroyed but were 
also saved by S. 239 of the Code and are, 
therefore, to continue to be enjoyed by 
the occupancy tenants and malguzars 
without being affected, curtailed or 
whittled down in any manner despite the 
repeal of Ss. 45 to 47 of the Abolition of 
Proprietary Rights Act by S. 238 of the 
Code. 


19. The last contention advanced by 
the learned counsel for the appellant that 
the Government was competent to re- 
cover water charges by virtue of the pro- 
visions contained in S: 26 of the Central 
Provinces Irrigation Act, 1931 is also de- 
void of substance. The said section, it 
would be noticed, vests in the Govern- 
ment all rights in the water of any river, 
natural stream or natural drainage chan- 
nel, natural lake or other natural collec- 
tion of water. As in the instant case, it 
is clear not only from the averments of 
the respondents but also of the appellants 
themselves that the tank in question is 
not a natural lake, S. 26 of the Central 
Provinces Irrigation Act, 1931 can be of 
no avail to the appellants and the water 
rights which could be acquired by cus- 


‘tom (as indicated in Harrop v. Hirst; 
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(1868) 4 Exch 43) and were in fact ac- 
quired by custom by the respondents in 
the instant case as shown above and were 
recognised and preserved both under the 
Abolition of Proprietary Rights Act and 
the Code cannot in any manner be inter- 
fered with by the appellants. 


20. The importance attached to the 
need for recognition of the right to ir- 
rigation may also be gleaned from the 
following observations made by Chief 
Justice Callaway in Allen v. Petrick 
((1924) 69 Mont 373, 377, 379, 380, 22 Pac 
451, 452, 453): 

“The appropriator does not own the 
water ... ... ss c He has a right of owner- 
ship in its use only. The use of water in 
Montana is vital to the prosperity of our 
people. Its use, even by an individual, 
to irrigate a farm, is so much a contri- 
buting factor to the welfare of the State 
that the people, in adopting the Constitu- 
tion, declared it to be a public use ... ... 4 


21. For the foregoing reasons, we do 
not find any merit in this appeal which 
is dismissed with costs. 


Appeal dismissed, 
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State of Rajasthan, Appellant v. Rao 
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Rajasthan Land Reforms and Resump- 
tion of Jagirs Act (6 of 1952), Ss. 32 (2), 33, 
34 (2), 35 (1) and (2), 22 (1) (e), 46 — Re- 
jection of claim of dues of State against 
jagirdar by Jagir Commissioner — Con- 
firmation of rejection in appeal — Effect. 

Where it is shown that any “matter” 
which is required to be settled, decided 
or dealt with by any officer or any autho- 
rity under the Act, e.g., the Jagir Com- 
missioner or the Board of Revenue, has 
been so settled, decided or dealt with, in 
view of S. 46 it shall not be permissible 
for any Civil or Revenue Court to settle, 
decide, or deal with it, except where there 
is a contrary provision in that behalf in 
the Act itself. It is also the mandate of 
sub-sec, (2) of S. 46 that no order of any 
such officer or authority shall be open to 
challenge in any Court. As sub-~sec. (2) 
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of S. 32, S. 33, sub-sec, (2) of S. 34 and 
sub-secs. (1) and (2) of S. 35 taken together 
categorically provide that the Jagir Com- 
missioner’s order determining, inter alia, 
the amount of State’s dues recoverable 
from the jagirdar under Cl. {e) of sub- 
sec. (1) of S. 22 shall be final, a decision 
of the Jagir Commissioner in respect of 
such dues arrived at after complying with 
the provisions of the Act shall not be 
oper to challenge in any Court, Revenue 
or Civil. (Case law discussed}. ILR (1968) 
18 Raj 1088, Affirmed. (Paras: 12, 14} 


Where the State filed claim of its dues 
against the jagirdar before the Jagir — 
Commissioner including a claim for 
arrears on the basis of a resolution of the 
Jaipur State Council and the jagirdar 
took the plea that he never agreed to the 
passing of the resolution in question and 
was never informed of the alleged arrears 
and the Jagir Commissioner rejected the 
claim because the State Govt. did not 
produce the resolution and that decision 
became final in appeal, the State could 
not proceed to recover the alleged arrears 
by taking resort to recovery proceedings 


under the Revenue Act. (Para 18) 
Cases Referred: Chronological Paras 
AIR 1969 SC 971 : (1969) 3 SCR 908 20 
AIR 1969 Mad 14 20 
` ATR-1961 Mad 423 20 
AIR 1960 Mys 209 20 
ATR 1954 All 115 20 
AIR 1951 Bom 136 20 
AIR 1951 Bom 423 A 20 


Dr. L. M. Singhvi Sr. Advocate (Mr. 
U. P. Singh Advocate with him), for Ap- 
pellant; M/s. R. K. Garg, B. P. Agarwal, 
V. J. Francis and Madan Mohan, Advo- 
cates, for Respondens. 


SHINGHAL, J. :— The State of Rajasa 
than has filed this appeal by certificate 
against the judgment of the Rajasthan 
High Court dated March 13, 1968, by 
which its writ petition for quashing the 
order of the Board of Revenue, Rajasthan, 
Ajmer, dated January 13, 1964, in case 
No. 1/1962/Tonk “to enable the petitioner” 
to recover Rs. 5,94,215.30, “according to 
law” -was dismissed. 


2. It was stated in the writ petition 
that the lands of the Uniara jagir, 
in Aligarh tehsil, of Tonk district, 
vested in the Rajasthan State on their 
resumption under the provisions of the 
Rajasthan Land Reforms and Resumption 
of Jagirs Act, 1952, hereinafter referred 
to as the Act. The Jagir Commissioner 
therefore took up the question of deter- 
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mining the compensation which was pay- 
able to Rao Raja Sardar Singh who 
was then the jagirdar of Uniara. In that 
-connection a certificate was filed before 
the Jagir Commissioner in Form 10 under 


R. 37-C of the Rajasthan Land Reforms. 


and Resumption of Jagirs Rules, 1954, 
certifying that a sum of Rs. 5,49,234/12/3 
should be, recovered from the jagirdar’s 
compensation and rehabilitation grant on 
account of “revenue dues”. The jagirdar 
raised several objections before the Jagir 
Commissioner, but it was urged on behalf 
of the State that the sum of Rupees 
5,49,234/12/3 was the unpaid amount of the 
| liability of Rs. 5,54,226/13/6, ‘which was 
payable under a resolution of the Jaipur 
State Council dated July 1, 1936. After 
adding the sum of Rs. 44,980.53 on account 


of arrears of tribute, the total realisable - 


amount was stated to be Rs. 5,94,215.30. 
As the State was not able to give a pro- 
per account of the dues, the Jagir Com- 
missioner made an order dated February 
14, 1961, that the amount mentioned in 
the aforesaid certificate {in Form 10) 
could not be deducted. An appeal was 
filed against that order of the Jagir Com- 
missioner, to the Board of Revenue, but 
it was dismissed on Oct. 15, 1963. The 
State contended that it was challenging 
the decisions of the Jagir Commissioner 
and the Board of Revenue “in separate 
proceedings”, but that was not done and 
it is not in dispute before us that the 
Jagir Commissioner’s order . dated Feb. 
14, 1961, which was upheld by the 
Board’s decision dated Oct. 15, 1963, be- 
came final. 


3. In the meantime, the Tehsildar of 
Aligarh issued a demand notice on Nov. 
3, 1961, which was revised on Dec. 22, 
1961, for the recovery of. Rs. 5,94,215.30 
under S. 229 of the Rajasthan Land Re- 
venue Act, 1956. The jagirdar raised an 
objection that the Tahsildar had no 
jurisdiction to issue the demand notice 
because of the Jagir Commissioner’s 
earlier order dated Feb. 14, 1961 (which 
had become final and binding on the 
parties after the Board’s judgment, dated 
Oct. 15, 1963), but the Tahsildar rejected 
it by his order dated Dec. 22, 1961. - As 
the jagirdar did not pay the amount 
which was claimed under the demand 
notice, proceedings were started for 
attachment and sale of his property, and 
the jagirdar made an application to the 
Board of Revenue for a revision of the 
Tehsildar’s order. It was allowed by the 
order of the Board dated Jan. 13, 1964. 
The Board. took the view that although 
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the certificate for recovery had been 
sent to the Jagir Commissioner in Form 
10, the required particulars were not 
furnished in spite of several opportunities, 
and that as the State Government’s claim 
for the recovery of the money had been 
completely rejected on an earlier occa- 
sion by the Jagir Commissioner’s order 
dated Feb. 14, 1961, and the Jagir Com- 
missioner had refused to deduct that 
amount from the compensation with re- 
ference to the provisions of Ss. 22 (1) (e), 
32 (1) (b) and 34 of the Act, the jurisdic- 
tion of the Revenue Court in respect of 
the same dues was barred by S. 46 of 
the Act and the proceedings which had 
been taken under S. 257-A of the Rajas- 
than Land Revenue Act were’ without 
jurisdiction. As the Board quashed the 
order of the Tehsildar dated Dec. 22, 
1961, the State Government filed the writ 
petition, which has given rise to this ap- 
peal, in the High Court, for, the recovery 
of the “revenue dues” mentioned in the 
certificate in Form 10, and feels agpriev- 
ed because of its dismissal by the im- 
pugned judgment dated March 13, 1968. 


4, It may be mentioned that the jagir- 
dar traversed the State Government’s 
Claim in the writ petition altogether. He 
contended that he never agreed to the 
Jaipur State Council resolution of July 1, 
1936, and he was never informed of the 
dues claimed by the State. He denied 
that any amount was due on account of 
land revenue or tribute, and averred that 
no loan had been taken by the Uniara 
jagir from the State Government. It was 
contended further that the Jagir Com- 


. missioner wanted to make an inquiry in- 


to the State Government’s claim for the 
recovery of the amount stated in the 
certificate in Form 10, but the State did 
not produce the account or proof of the 
dues so that the claim remained unex- 
plained. That, according to the jagirdar, 
was the reason why the Jagir Commis- 
Sioner held in his order dated Feb. 14, 
1961, that the amount could not be de- 
ducted from the compensation. As the 
appellate order of the Board of Revenue 
dated Oct. 15, 1963, upheld the Jagir 
Commissioner’s order, it was pleaded that 
it became final and conclusive and could- 
not be challenged by taking up the pro- 
ceedings under the Rajasthan Land Re- 
venue Act which were in fact barred by 
S. 46 of the Act. 


3. In its impugned judgment in the 
writ petition, the High Court has taken 
the view that the determination of the 
State’s: dues was a matter which was re- 
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quired to be settled, decided or dealt 
with by the Jagir Commissioner and that, 
by virtue of S. 46 of the Act, a Civil or 
Revenue Court had no jurisdiction in res- 
pect of it. eference has been made to 
S. 47. of the Act which provides that its 
provisions shall have effect notwithstand- 
ing anything therein contained being in- 
consistent with any existing Jagir Law 
or any other law for the time being in 
force. The High Court has taken note 
of the provisions of S. 34 (2) of the Act 
also and has held that “no other autho- 
rity, be it the civil or the revenue court, 
can go behind” the Jagir Commissioner’s 
decision in that respect and make a reco- 
very from the jagirdar by setting at 
naught the Jagir Commissioner’s order in 
that respect. The High Court has thus 
upheld the Board’s decision dated Jan. 13, 
1964, against the State of Rajasthan, by 
which the proceedings which were taken 
for the recovery of ‘the money under the 
Rajasthan Land Revenue Act were 
quashed, 


. 6. We find from the High Court’s 

impugned judgment that the point of con 
troversy there was whether the machi- 
nery provided under the Rajasthan Land 
Revenue Act could not be resorted to in 
face of the provision of Ss. 46 and 47 of 
the Act. The Eigh Court examined that 
question only, and we shall confine our: 
selves to it, 


7. The controversy thus is whether it 
was permissible for the State to recover 
the aforesaid arrears of “revenue dues” 
even after the Jagir Commissioner’s 
order dated Feb. 14, 1961, under S. 32 (2) 
of the Act by which he clearly determin- 
ed that the money was not recoverable 
from the Jagirdar under Cl. (e) of sub- 
sec. (1) of S. 22 of the Act and ordered 
‘that it may not be deducted from the 
final amount of the Jagirdar’s compensa- 
tion. In other words, the . question is 
whether that order was final and .no 
Civil or Revenue Court had jurisdiction 
to reopen it as it related to a matter 
which was required to be settled or de- 
cided or dealt with by the Jagir Com- 
Missioner, or whether this was not so 
and the. proceedings under the Rajasthan 
Land Revenue Act were competent. In 
order to arrive at a decision, it will be 
necessary for us to refer to the relevant 
provisions of the Act so that its scheme 
and scope may be understood and applied 
to the controversy.. 

8. The Act {No. VI of 1952) came in- 
to force with effect from Feb. 18, 1952, 
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It provides for the resumption of Jagir 
lands and other measures of land reforms, 
and extends to the whole of the State of 
Rajasthan. Sec. 2 (g) of the Act defines 
“Jagirdar”, and it is not in controversy 
that Rao Raja Sardar Singh was the 
jagirdar of the Uniara jagir at the rele- ' 
vant time. Clause (h) of S. 2 defines 
“Jagir-land”. Here again, it is not in 
dispute that the Uniara jagir formed such 
land. Sec. 21 of the Act provides for the 
resumption of jagir lands on the appoint- 
ed date, and once again there is no con- 
troversy that the jagir lands of Uniara 
were so resumed. 


§. Sec. 22 of the Act states the con- 
sequences of resumption. Clause (e) of 
sub-sec, (1) of that section provides as 
follows,— 

“(e) all arrears of revenue, cesses or 
other dues in respect of any jagir land 
due from the jagirdar for any period 
prior to the date of resumption including 
any sum due from him under Cl. (d) and 
all loans advanced by the Government or 
the Court of Wards to the jagirdar shall 
continue to be recoverable from such 
jagirdar.” i 
The clause thus expressly provides for 
the jagirdar’s liability to pay, inter alia 
all arrears of revenue, cesses or other 
dues in respect of his jagir land. Sec. 30 
deals with the recovery of such arrears 
and we shall revert to it after making a 
reference to S. 26 which deals with the 
State Government’s liability to pay com- 
pensation to every jagirdar for the re- 
sumption of his jagir land. That is the 
subject-matter of Chap, VI and S. 30 
thereof reads as follows,— 


*30. Dues and Debts—- The amounts 
due from a jagirdar under Cl. (e) of sub- 
sec. (1) of S. 22 shall be recoverable out 
of the compensation payable to him under 
S. 26.” 


Chapter VII deals with the payment of 
compensation. Sec. 31 of that chapter 
requires every jagirdar to file a state- 
ment of claim for compensation before 
the Jagir Commissioner. Item (v) of sub- 
sec. (2) of that section provides that the 
statement of claim shall contain the fol- 
lowing particulars also,— 


“(v) the amount of dues and debts 
recoverable from the jayirdar under 
Cl. (e) of sub-sec. (1) of S. 22;” 

These provisions, read together, thus 
provide for the continuance of the jagir- 
dar’s liability to the payment of the 
arrears of revenue, cesses and other dues, 
in respect of the jagir land, which were 
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due from him for any period prior to the- 


date of resumption of, the jagir, out of 
the compensation payable to him for the 
loss of the jagir lands, and a duty has 
been cast on him to make a specific men- 
tion of the amount of the dues and debts 
recoverable from him under Sec. 22 (1) 
(e) in the statement of his claim for 
compensation. 


10. Then.comes section 32 which dezls 
with the determination of the compensa~ 
tion after making such inquiry as the 
Jagir Commissioner may deem necessary. 
Here again sub-s. (1) of that section makes 
it obligatory for the Jagir Cimmissioner 
to provisionally determine,— 

"(b) the amount recoverable from the 

§fagirdar under Clause (e) of sub-sec~ 
tion (1) of section 22....” 
Sub-section (2) requires that a copy of 
the provisional order shall be served on 
the Government, the jagirdar and every 
other interested person, and the Jagir 
Commissioner shall, after giving all of 
them a reasonable opportunity of being 
heard in the matter, “make a final order”. 
That order would therefore be a firal 
order in respect of the aforesaid item (b) 
of the amount recoverable from the jagir- 
dar under Cl. (e) of sub-sec. (1) of S. 22 
also. In other words, the Act provides 
that the order under sub-sec. (2) of S. 32 
would be final in respect of the items 
mentioned in it, including the amount 
recoverable from the jagirdar under 
Cl. (e) of sub-sec, (1) of S. 22. Sec. 33 
requires the Jagir Commissioner to com- 
municate the “final order” under S. 32 (2) 
to the Government, the jagirdar and 
every other interested person. 

11. Next is S. 34, which provides the 
mode for the recovery of the aforesaid 
dues. Sub-sec, (1) of that section is to 
the following effect,— 


"34. Dues and deductions how pay- 
able.—(1) The amounts recoverable from 
a jagirdar under Cl. (e) of sub-sec. (1) 
of S. 22 and those determined in an order 
made under sub-sec. (2) of S. 32 shall 
be deducted from the compensation pay= 
able to him under S. 26.” 

Sub-sec, (2) of that section provides that 
the amount: so finally determined, name- 
ly, the amount recoverable, inter alia, 
under Cl. (e) of sub-sec. (1) of S. 22 shall 
be payable in instalments. The sub- 
sections make clear references to Cl. fe) 
of sub-sec. (1) of S. 22 and S. 32 in pro- 
viding for the deduction of the amounts 
determined thereunder from the compen- 
sation payable to the 
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12. Sec. 35 deals with the payment of 
compensation. - It will be sufficient for 
us to. refer to the first two sub-sections 
which read as follows,— 

"35, Payment of compensation— (1) 
After the amount of compensation pay- 
able to a jagirdar under S. 26 is finally 
determined under sub-sec. (2) of S. 32. 
and the amounts specified in Cls. (b), (c) 
and (e) of that section as finally deter- 
mined are deducted therefrom, the 
balance shall be divided into fifteen equal 
annual instalments or at the option of 
the jagirdar into thirty equal half-yearly 
instalments. 


(2) The amounts finally determined 

under each of the Cls. (b), (c) and (e) of 
sub-sec. (1) of S. 32 shall be deducted 
and paid to each of the persons entitled 
thereto from every instalment referred to 
in sub-sec. (1) and the remaining amount 
of the instalment shall be payable by the 
Government to the jagirdar.” _ 
Thus sub-sec. (2) of S. 32, S. 33, sub- 
sec, (2) of S. 34 and sub-secs. (1) and (2) 
of S. 35 taken together categorically pro- 
vide that the Jagir Commissioner’s order 
determining, inter alia, the amount re- 
coverable from the jagirdar under 
Cl. (e) of sub-sec. (1) of S. 22 shall be 
final, and that it shall be deducted from 
the compensation payable to the jagirdar 
under 5S. 26. 

13. The Act thus contains a compre- 
hensive scheme for the determination of 
the amount of dues and debts recoverable 
by the State from the jagirdar in respect 
of the jagir lands and their deduction 
from the amount of compensation pay~ 
able to him. The question of appeal has 
been dealt with in S. 39. Sub-sec, (1) 
of that section specifically provides for 
an appeal against “any decision” of the 
Jagir Commissioner, inter alia, under 
sub-sec. (2) of S. 32, to the Board of 
Revenue, and sub-sec. (4) declares that 
the decision of the Board in an appeal 
under the section shall be final, 


14. Then comes S. 46 which raises the 
bar of jurisdiction. It provides as fol- 
lows,— 

“46. Bar of jurisdiction— (1) Save 
as otherwise provided in this Act, no 
Civil or Revenue Court shall have juris- ` 
diction in respect of any matter which 
is required to be settled, decided or dealt 
with by any officer or authority under 
this Act. 

(2). No order made by any such offi- 
cer or authority under this Act shall be 
called in question in any Court.” 


So where it is shown that any “matter” | 
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which is required to be settled, decidec 
or dealt with by any officer or any 
authority under the Act, e.g., the. Jagir 
Commissioner or the Board of Revenue. 
has been so settled, decided or dealt with. 
it shall not be permissible for any Civi 
or Revenue Court to settle, decide, or 
deal with it, except where there is a con~ 
trary provision in that behalf in the Act 
itself, It is also the mandate of sub- 
sec. (2) that no order of any such officer 
or authority shall be open to challenge 
in any “Court, 

15. These provisfons of the Act are 
quite adequate and comprehensive and, 
read with the relevant Rules, they pro- 
vide for the determination and recovery 
of the amounts due from the jagirdar on 
account of the jagir lands. This has tc 
be so because when the Act provides for 
the resumption of the jagir lands anc 
thereby denud2s the jagirdar of his re- 
sources, it is fair and reasonable that it 
should make provision for the determina- 
tion and recovery of the amount recover- 
able from the jagirdar under S. 32 (1) 
(a). The provisions of the Act to which 
reference has been made above and the 
‘Rules made thereunder, are therefore a 
comprehensive code concerning the liabi- 
lity of the jagirdar. > 


16. If these provisions are applied ta 


the facts and circumstances of the pre- . 


sent case, it would appear that the fol- 
lowing facts have been well established. 


17. The State laid a claim for the 
recovery of Rs. 5,49,234/12/3 in Form 10, 
exclusively on the ground that they were 
revenue dues of the jagirdar for a period 
prior to the resumption of the jagir lands. 
The Jagir Commissioner asked for infor- 
mation for the determination of the State 
Government’s claim, with particular re- 
ference to Cl. (b) of sub-sec. (1) of S, 32 
as respects the amount recoverable from 
the jagirdar under Cl. (e) of sub-sec. (1) 
of S. 22, and made his final order on 
Feb, 14, 1961. It is not controverted be- 
fore us that he did so after complying 
with the requirements of the law and 
communicated his decision to the Gov- 
ernment and the jagirdar under S, 33. 
As the Jagir Commissioner’s order under 
sub-sec. (2) of 5. 32 was against the State 
Government, nothing was deductible on 
account of the State Government’s claim 
in Form 10, under S. 34 of the Act, on 
account of the liability claimed under 
Cl. (a) of sub-sec. (1) of S. 22 and Cl. {b) 
of sub-~sec. (1) of S. 32. So when the final 
determination of that claim was ‘nil’, in- 
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asmuch as it was held that nothing was 
recoverable from tne jagirdar on account 
of the “revenue dues”, it inevitably fol- 
lowed that no deduction was permissible 
from the. compensation payable to him, 
The decision was disadvantageous to the 
State and it preferred an appeal to the 
Board of Revenue but, as has been stated, 
it was dismissed on Octo. 15, 1963. It 
will be recalled that even though it was 
stated in the writ petition that the State 
was challenging the decisions of the Jagir 
Commissioner and the Board of Revenue 
“in separate proceedings”, no such action 
was taken. The fact therefore remains 
that as the order had been made by the 
Jagir Commissioner under the provisions 


of the Act, and as there was no provi-  _ 


sion in the Act for challenging it other- 
wise than by an appeal to the Board of 
Revenue which wes dismissed, the High 
Court was right in raising the bar of 
S. 46 and in holding that no Civil or 
Revenue Court had jurisdiction in res- 
pect of the controversy as it was a matter 
which had been finally decided by the 
Jagir Commissioner and the Board of 
Revenue under the provisions of the Act. 
The belated attempt by the State to get 
over the bar by instituting proceedings 
under S. 229 or S. 257-A of the Rajasthan 
Land Revenue Act, was therefore illegal, 
and was set aside sy the Board’s decision 
dated Jan. 13, 1964. The objection 
against it had no merit, and has rightly 
been rejected by the impugned judgment 
of the High Court dated March 13, 1968. 


18. It was argued on behalf of the 
appellant that the resolution of the Jai- 
pur State Council dated July 1, 1936, was 
the final adjudication of the liability of 
the Uniara jagir for the payment of the 
amount mentioned in it, to the State, 
and was really in the nature of a decree 
which the Jagir Commissioner had no: 
jurisdiction to examine under S. 32 or 
any other section of the Act and the 
Jagir Commissioner’s order dated Feb, 
14, 1961 was therefore quite illegal and 
could well be ignored by the State for 
the purpose of taking action under Sec- 
tion 257-A of the Rajasthan Land Re- 
venue Act. We find that a similar argu- 
ment was urged for the consideration of 
the High Court, but was rejected for 
satisfactory reasons. The State did not 
even care to produce the Council resolu- 
tion before the Jagir Commissioner and, 
as has been stated, the jagirdar took the 
plea in his reply tc the writ petition that 
he never agreed to the passing of that 
resolution, he was never informed of the 
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alleged arrears for which the resolution 
was said to have been passed, and nothing 
was payable by him on account cf 
“revenue dues”. He therefore asked the 
Jagir Commissioner to make an inquiry 
into.the matter. That was undertaken by 
the Jagir Commissioner under the rele 
vant provisions of the Act, to which re- 
ference has been made already. It wil 
be recalled that the State Governmert 
filed an appeal against the adverse deci- 
Sion of the Jagir Commissioner, but ft 
was dismissed, and the appellate decision 
of the Board became final under suk= 
sec. (4) of S. 39 of the Act. We have 
dealt with the consequences which arose 
from that decision by virtue of the ber 
of jurisdiction under S. 46. 


19. It was further argued on behat 
of the appellant that the Jagir Commis- 
sioner’s order under S. 32 of the Act 
could possibly relate only to his final 
order in regard to the amount recover- 
able from the jagirdar, inter alia, under 
Cl. (e) of sub-sec. -(1) of S. 22 of the Act, 
for the purpose of enabling its deductim 
from the jagirdar’s compensation under 
S. 34, but could not possibly, bar a civil 


action for it may well be that, in a given’ 


case, the amount of compensation may 
fall short of the amount recoverable from 
the jagirdar. It will be enough to say 
that such a possibility could not arise in 
the instant case inasmuch as the net cor- 


pensation payable to the jagirdar wes. 


Rs. 16,00,000/-, which was far in excess 
of his liability to the State. Reference 
in this connection may also be made to 
R. 37-C (4) of the Rajasthan Land Re- 


forms and Resumption of Jagir Rules, . 


1954, which casts a duty. on the Jagir 
Commissioner not only to effect the de- 
duction of the amount payable’ by tne 
jagirdar, under S. 34, but also for the 
deduction of the balance from the rehe= 
bilitation grant payable -to him under 
S. 38-C of the Act. The said rule casts 
a duty on the authority to whom the 
amount is payable by the jagirdar, to take 


necessary steps for the adjustment of the 


recovery so effected, and “further recr~ 
very of the balance, if any, that migkt 
remain outstanding against the jagirdar.” 
There could therefore be no occasion for 
the recovery of any balance of revenue 
dues by civil action in the facts and cit 
cumstances of this case, 


20. The appellant’s learned. counsel 
made a reference to several cases inclut- 
ing Ullal Venkatraya Kini v. Louis Souza, 
AIR, 1960 Mys 209, G. Venkatachala 
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Odayar v. Ramachandra Odayar, AIR 
1961 Mad 423, Kulandaiswami Madurai v. 
Murugayya Madurar, AIR 1969 Mad 14, 
Rameshwar Prasad v. Satya Narain, AIR 
1954 All 115, Gurbasappa Mahadevappa 
v. Neelkanthappa Shivappa, AIR 195! 
Bom 136; A. R. Sarin v. B. C. Patil, AIR 
1951 Bom 423 and Shivashankar Prasad 
Shah v. Baikunth Nath Singh (1969) 
3 SCR 908: (AIR 1969 SC 971), for the 
purpose of showing that every adjudica- 
tion of a dispute cannot oust the juris- 
diction of a civil court. - But they were 
different cases where the jurisdiction of 
Civil Courts could not be said to have 
been ousted. 
21. As we find no force in this appeal, 
it is dismissed with costs, 
Appeal dismissed. 
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Muthu Naicker and others etc., Appel- 


lants v, State of Tamil Nadu, ‘Respon- 
dent. 


Criminal Appeals Nos. 230 and 238 of 
1972 and 97 of 1973, D/- 10-8-1978. 


(A) Constitution of India, Art. 136 — 
Appreciation of evidence by Supreme 
Court — Difference between powers of 
Supreme Court under Art. 136 and S. 2 
(a) of the Supreme Court (Enlargement of 
“ae Appellate Jurisdiction) Act, 

7 e 


Undoubtedly, in respect of those accu- 
sed who have been convicted for an 
offence under, S. 302/34, I. P. C., there is 
an appeal to the Supreme Court as of 
right, but in appeals by special leave 
under Art. 136 of the Constitution, ordi- 
narily the Supreme Court does not under- 
take to re-appreciate evidence. How- 
ever, in a situation where the Sessions 
Judge rejects the entire prosecution evi- 
dence as unworthy of belief, and the 
High Court implicitly relies on almost 
the entire evidence, the Supreme Court 
could not escape the duty to examine the 
evidence for the purpose of ascertaining 
whether there has been any such error 
of law or fact as to vitiate the findings 
in the impugned judgment. (Instant case 
was of this class). (Para 4) 


“(Criminal Appeal No. 295 of 1970, D/- 
12-10-1972 (Mad).) | 


IV/IV/D742/78/VBB | 


1648 S.C, Muthu Naicker 


Anno: AIR Comm. Const. of India (2nd 
Edn.), Art. 136, Notes 10, 12. 


(B) Evidence Act (1872), S. 3 — Ap- 
preciation of evidence — Criminal case 
— Partisan evidence — Unlawful as- 
sembly — Occurrence in a village in- 
volving rival factions —— Need for utmost 
care and caution im appreciating such 
evidence stressed —- (Penal Cede (1860), 
S. 141). 


Where there is a melee and a large num- 
ber of assailants and number of witnesses 
claim to have witnessed the occurrence 
from different places and at different 
stages of the occurrence and where the 
evidence is undoubtedly partisan evi- 
dence, the distinct possibility of in- 
nocent being falsely included with guilty 
cannot be easily ruled out. In a faction 
ridden society where an occurrence 
takes place in a village involving rival 
factions it is but inevitable that the 
evidence would be of a partisan nature. 
In such a situation to reject the entire 
evidence on the sole-ground that it is par- 
tisan is to shut one’s eyes to the realities 
of the rural life in our country. Large 
number of accused would go unpunished 
if such an easy course is charted. 
Simultaneously, it is to be borne in 
mind that in such a situation the easy ten~ 
dency to involve as many persons of the 
opposite faction as possible by merely 
naming them as having been seen in the 
melee is a tendency which is more often 
‘discernible and is ‘to be eschewed and, 
therefore, the evidence has to be examin- 
ed with utmost care and caution. AIR 
1965 SC 202, Ref. (Para 6) 


Anno: (i) AIR Comm. Penal Code (2nd 
Edn.), S. 141, N. 25, (ii) ATR Manual (8rd 
Edn.), Evid. Act, S. 3, N. 41. 


(C) Penal Code (1860), S. 149 — Un- 
lawful assembly — Occurrence in rural 
area involving rival factions — Persons 
gathered whether members of unlawful 
assembly — Evidence, appreciation of — 
- Need for caution, 


Whenever in uneventful rural society 
something unusual occurs, more so where 
the local community is faction ridden and 
a fight occurs amongst factions, a good 
number of people appear on the scene not 
with a view to participating in the occur- 
rence but as curious spectators. In such 
an event mere presence in the unlawful 
assembly should not be treated as lead- 
ing to the conclusion that the person con- 
cerned was present in. the: unlawful -as- 


v. State of T. N. 
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sembly as a member of the unlawful 
assembly. (Para 7) 

Anno: AIR Comm. Penal Code (2nd 
Edn.), S. 149, N. 6. 


(D); Criminal P. C. (1898), S. 162 — 
Statement of witness under S. 161 — 
Contradictions ‘or omissions in — Proof 
— Statement of Public Prosecutor in this 
matter — Practice deprecated. 


Held, one curious practice not known 
to law adopted by the Sessions Judge in 
the instant case was that whenever a 
witness was asked about an omission with 
reference to the statement of the witness 
recorded by the investigating officer 
under S. 161, Cr. F. C., the Public Prose- 
cutor would make a “statement whether 
the statement referred to in evidence was 
to be found or not in the statement under 
S. 161, and no attempt was made to prove 
the omission. Suck concession for proof . 
Of contradiction or omission lacks sup- 
port of law and is likely to be unfair to 
the witness in that when the investigat- 
ing officer is questioned with regard to 
the contradiction cr omission, a further 
opportunity will be available to him to 
explain the contradiction or omission. 

(Para 16) 


Anno: AIR Comm. Cr, P, C. (7th Edn.), 
S. 162, N. 16, > 


(E) Evidence Act- (1872), S. 3 — Parti- 
san witnesses — Evidence of — Appre- 
ciation — Evidence must be scrutinised 
with more than: ordinary care. 


Although the evidence of a partisan 
witness must not be discarded on that 


‘ground alone, the Court must be on guard 


to scrutinise their evidence with more 
than ordinary care. It must focus its 
attention on whether there are discre- 
pancies in the evidence; whether the evi- 
dence strikes the court as genuine, and 
whether the story as narrated. is probable, 
judicial approach has to be cautious in 
dealing with such evidence. AIR 1975 
SC 216 Rel. on. ‘(Para 17) 


Anno: AIR Manual (3rd Edn.), Evid, 
Act, S. 3, N. 41. 


(F) Evidence Act (1872), S. pe penne 
ciation of evidence —— Criminal case — 
Benefit of doubt — Charge under 
S. 302/34, Penal Code — Material prose- 
cution witness vividly describing assault - 
on deceased — Name of accused 3 not 
mentioned in F. L R. — Absence of cor- 
roboration of involvement of accused 3— 
Held that accused 2 was entitled to benefit . 
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of doubt with regard to charge under 
S. 302/34, Penal Code. (Para 26) 


Anno: AIR Manual (8rd Edn,), Evd. 
‘Act, S. 3, Notes 28, 30. 


(G) Constitution of India, Art. 136 —~ 
Charge against accused as members of 
unlawful assembly under S. 302/34, I. P.C. 
= High Court acquitting them of the 
charge — No finding recorded by Heh 
Court against accused under S. 326/139, 
I, P. C. — Acquittal not challenged by He 
State by way of appeal to Supreme Coert 
»- Held that, by necessary implicatien, 
acquittal of accused for offence uncer 
S. 326/149, I. P. C., had become final — 
Supreme Court could not convict them 
for the offence under S. 326/149, I. P. C. 
in appeal by the accused against th-ir 
conviction and sentence for other offences. 

(Para =2) 

Anno: AIR Comm., Const, of India (2nd 

Edn.), Art. 136, N, 12. 


(H) Penal Code (1860), Ss. 149, 326 —~ 
Charge against members of unlawful zs- 
sembly under Ss, 326/149 — Some mem- 
bers acquitted of that charge — Remain- 
ing members would also have to be sc; 
quitted of the same charge. 


Held, in appeal by the Supreme Cott, 
that it would not only be unfair but se-f- 
contradictory to sustain the conviction of 
the remaining accused for the offerme 
under S. 326/149, I. P, C, That would De 
an unequal treatment and, therefore, 
even though as members of the unlawaul 
assembly they could have been fixed wih 
vicarious liability, in view of the situation 
obtaining on the finding of the Hizh 
Court, the Supreme Court has no option 
but to acquit them for the offence uncr 
S. 326/149, I. P. C. (Para 3) 

Anno: AIR Comm, Penal Code (2ad 
Edn.), S. 149, N. 13. 


(I) Penal Code (1860), S. 149 — Com- 
mon object — Evidence and proof. 


In a case arising out of an occurrerme 
in a village involving rival factions, if 
some persons belonging to party X had 
collected at one place and, on seeing 3, 
belonging to party Y, alighting from tae 
bus, emerged from that place and chased 
him, and some of them belaboured him, 
it can be said that they had met for a pur- 
pose and had a common object and acted 
in concert. If some persons combined to 
attack G and if they emerged topeth=r 
one can say that those, who were tue 
members of that assembly shared tae 
common object of the assembly, viz., zo 
assault and. even to cause hurt to G, That 
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' Muthu Naicke: v, State of T. N, 
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at that stage an unlawful assembly was 
formed is unmistakably established. 
(Para 30) 

Anno: AIR Comm., Penal Code (2nd 
Edn.), S. 149, N. 6. 

(J) Criminal P. C. (1898), S. 162 — 
Police statement — Use of — Proper 
manner of using it in cross-examination. 

Where in a case in which several ac- 
cused were charged under S, 427/34, 
Penal Code, for causing mischief to pump 
set, the question was as to how many ac= 
cused participated In causing mischief 
and in cross-examination one of the eye- 
witnesses was specifically confronted with 
her police statement and it transpired 
that she had not named some accused in 
that police statement as being members 
of the crowd causing damage to the pump 
set, the question in her cross-examination 
should have been framed in a manner to 
point out that from amongst those accused 
mentioned’ in examination-in-chief thera 
were some whose names were not men= 
tioned in the police statement and if the 
witness affirms this, no further proof is 
necessary and if the witness denies or 
says that she does not remember, the in= 
vestigation officer should have been ques< 
tioned about it. (It was held that the 
question had been asked in the instant 
case in the most objectionable manner 
and it should not have been allowed to be 
put in that manner,) (Paras 51, 52) 

Anno: AIR Comm.,Cr, P. C. (7th Edn., 
S. 162, N, 16. 

(K) Penal Code (1860), S. 149 — Act in 
prosecution of common object — Evidence 
and proof, 

The accused were convicted with the 
aid of S., 149, I. P. C. in respect of specific 
offences committed by each individual ac- 
cused, 


Held that in a case where a large crowd 
collected all of whom. are not shown to 
be sharing the common object of the un~ 
lawful assembly, a stray assault by any 
one accused on any particular witness 
could not be said to be an assault in pro- 
secution of the common object of the un- 
lawful assembly, so that the remaining 
accused could be imputed the knowledge 
that such an offence was likely to be 
committed in prosecution of the common 
object of the unlawful assembly. 

(Para 54) 

Anno: AIR Comm., Penal Code (2nd 
Edn.), S. 149, N. 6. 

Cases Referred: Chronological Paras 
AIR 1975 SC 216: (1975) 3 SCC 752 : 1975 

Cri LJ 262 - 17 

AIR 1965 SC 202. : (1964)"8 SCR 133 6 


1650 S.C. [Prs, 1-3] 


Mr. Y. S. Chitale Sr. Advocate, M/s. 
M. Mudgal, Vinnet Kumar, Advocates, 
Mrs. Urmila Sirur, Advocate {in Cri. Ap~< 
peal No. 238 of 1972), for Appellants (in 
all the Appeals}; Mr. A. N. Mulla Sr. Ad- 
vocate (Mr. A. V. Rangam, Advocate with 
him), for Respondent. 


DESAI, J.:— These three appeals arise 
out of the judgment rendered by a Divi- 
sion Bench of the High Court of Madras 
in Criminal Appeal No. 295 of 1970 con- 
victing 27 appellants for different offences 
who were acquitted of all charges levelled 
against them by the learned Sessions 
Judge, Chingleput Division in Sessions 
Case No. 25 of 1969 in which 28 persons 
were put up for trial for various offences 
including the one under S. 302 read with 
S. 34, L P. C. against accused Nos, 1 to 
10, 16, 17, 19 and 20, and under S. 302 
read with S. 149, I. P. C. against rest of 
the accused and 3 other charges for. 
specific offences under Ss. 323, 324, 325 
read with S. 149 and S. 427 read with 
S. 34, I. P. C, The learned Sessions Judge 
entertained a reasonable doubt about the 
‘veracity of the prosecution evidence and 
giving benefit of doubt. rejected the pro- 
secution case in its entirety and acquitted 


_ all the accused. The State of Tamil Nadu 


preferred an appeal to the High Court 
of Madras against original accused Nos, 
1-to 27. No appeal was preferred against 
the acquittal of original accused No. 28 
and it has become final. The High Court 
practically accepted the entire prosecu~ 
tion case and convicted accused Nos, T 
to 27, i.e, all the accused in respect of 
whom the State had preferred an appeal, 
and sentenced them to varying terms oi 
imprisonment on different counts, Ori- 
ginal accused Nos, 1-7 and 19 were con- 
victed amongst others, for an offence 
under S, 302 read with S, 34 of the I. P.C, 
and each of them was sentenced to suffer 
imprisonment for life. These 8 accused 
preferred Criminal Appeal No. 230 of 1972 
under S, 2 (a) of the Supreme Court 
(Enlargement of Criminal Appellate 
Jurisdiction) Act, 1971, Original accused 
Nos. 8 to 18 and 20 to 27 applied for and 
obtained special leave in Criminal Appeal 
No. 238 of 1972, Original accused Nos. T 
to 7 and 19 were also convicted for various 
other offences and in respect of their con= 
victions for offences other than the one 
under S, 302 read with S. 34, I. P. C., they 
applied for and obtained special leave in 


Criminal Appeal No. 97 of 1973. Thus, 
these three appeals arise from the same 
fudgment and accordingly were heard 
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together and are being disposed of by this 
common judgment. ; 


2. A curious feature of this case which 
has caused us not inconsiderable anxiety 
is that in all 28 persons were challenged 
before the learned Sessions Judge who 
framed charges against the accused under 
39 different heads. The prosecution in 
all examined 34 witnesses including pro- 
secution witnesses Nos. 1, 2, 4, 6, 7, 8 and 
13 who are alleged to have suffered in~ . 
juries at the scene of occurrence and in 
all probability in the course of the oc- 
currence, and yet the learned Sessions 
Judge was not impressed by the evidence 
of any of these witnesses and rejected the 
entire prosecution case as unworthy of 
belief and acquitted all the accused, 


- When the matter was taken to the High 


Court by the State against all accused, 
except the last, the High Court was of 
the opinion that the appreciation of evi~ 
dence by the learned Sessions Judge has 
been “so unreasonable that the evidenca 
given by the witnesses was discarded 
only on the ground that it is the evidence 
of partisan witnesses and the judgment of 
the trial court is vitiated by incoherent 
and heterogeneous medley of confused 
thinking, . clarity and cogency. being 
foreign to the judgment of the trial 
Court”. With. this cryptic observation tha 
High Court accepted almost the entira 
prosecution case except where a conces~ 
sion was made by the learned Public Pro« 
secutor appearing for the State and cons 
victed all the appellants, viz., original ac- 
cused Nos. 1 to 27 for various offences, 
Accused Nos. 1 to 7 and 19 were convict- 
ed for an offence under S., 302 read with 
S, 34, L P. C, and each of them was 
sentenced to suffer imprisonment for life, 
Accused Nos, 1, 6, 7, 8, 11, 12 to 15, 19, 20, 
22, 23, 26 and 27 were convicted for an 
offence under S. 147, I. P, C. and the re- 
maining accused were convicted for an 
offence under S. 148, I, P. C. Accused 
Nos. 7, 17, 21 and 29 were convicted for 
an offence under S. 323, I. P. C. Accused 
Nos, 7, 11, 13, 23 end 25 were convicted 
for an offence under S. 324, I. P, C. Ac- 
cused.No. 19 was convicted for an offence 
under S. 325, I. P. C., and all the accused 
were convicted with the aid of S. 149, 
I, P, C., for the aforementioned offences. 
Some of the accused were also convicted 
for an offence under S. 427 read with Sec- 
tion 34, I. P. C, They were awarded 


varying sentences on each count simul- 
taneously directing that the substantive 
sentences would run- concurrently, 
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3, Karpakkam village was no excep- 
tion to the ordinary faction ridden rural 
community, the dispute vivisecting the 
village community dating back to 1956 
when ‘accused No. 11 Kuppu Naicker who 
has a well in land bearing Survey No. 102, 
wanted to lay a pipe-line to take wajer 
to the field-bearing No. 166/2 belonging to 
his wife, Dhanammal. There was another 
well sunk by the local Panchayat in 


Survey No. 170 for the use of the village ` 


community and when accused 11 wanted 
to take water from his well in Survey 
No. 102, an apprehension was entertained 
by ‘the residents of the village that there 
would not be enough water in the well in 
Survey No. 170 and there would be water 
shortage. Gripped by this apprehension, 
a majority of the village community re- 
sisted the attempt of accused 11 to take 
water by laying pipelines, This became 
a prestige issue which led to attacks end 
counter blasts, Rival parties were led by 
accused 11 on one side who was keen to 
lay the pipeline for flow of water includ- 
ing through Survey No. 170 described as 
‘Meykal Poramboke’ in which it was pro- 
posed to construct a school building, end 
the opponents were led by P. W. 31. On 
March 4, 1967, accused 24 Kumaraswami 
dug a channel for laying the pipeline 
through Survey No. 170 whereupon 


P. W, 31 approached the Collector on 


March 6, 1967, objecting to the digging of 
the channel for laying pipelines in ‘Mey- 
kal Poramboke’ and on his representation 
on March 7, 1967, the Collector suspend- 
ed the permission granted to accused 11 
to lay the pipelines. Accused 11 and his 
companions ignored the order of the Col- 
lector and continued to dig the channel, 
Apprehending that P. W. 31 and his com- 
-panions may. obstruct, accused 24 in- 
stituted original Suit No. 2216/67 in the 
Court of the District Munsif, Poonamalle 
against P. Ws. 31 and 9 others, seeking to 
injunct them from obstructing in any 
manner in laying the pipelines. Subse- 
quently, the District Revenue Officer 
passed an order Ext. P-5, on July 29, 1958, 
for laying the pipelines along the cart 
track in Survey Nos. 169 and 170.and the 
Tahsildar was asked to demarcate the 
route along which the pipeline should be 
laid. One T. A. Thandapani, P. W. 5, at 
the relevant time Revenue.. Divisional 
Officer was directed as per order Ext. P-6 
to take immediate action to finalise the 
track along which the pipeline had to be 
laid and he was directed to visit the vil- 


lage after giving’ advance notice to beth 
the contending parties, He visited the 
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village on llth November 1968 when a 
written memorandum, Ext. P-1 signed by 


63 residents of the village, including 


P. Ws. 1, 2, 4, 6, 7 and deceased Gajarajan 
was submitted to him objecting to laying 
of pipelines. He marked the track along 
which the line was to be laid by the use 
of lime powder. A crowd collected at the 
spot and obstructed marking of the pro- 
posed pipeline and part of it was erased 
as evidenced by Ext. P-20, The officers 
then withdrew as tension was mounting 
and P. W. 5 submitted his report Ext, P-7 
dated 14th November 1968. The first out- 
ward manifestation of hostility occurred 


on 24th November 1968 when P. W. 31 


who was returning to the village from 
Madras, was attacked by a stone hurled 
at him by accused 5 who was then in the 
company of accused 1, 4 to 7 and 16 to 19, 
An information was. lodged with the 
police and P. W. 31 was taken to Roya- 
pottah Hospital where he was admitted 
as indoor patient. This incident appears . 
to be the signal for the tragic events of 
November 27, 1968. On that day around 
2.30 p.m. deceased Gajarajan, brother of 
P. W. 31 arrived by bus coming from 
Madras side and was passing through 
Battai leading to Gangamal Koil on the 
way to his house and when he was near 
Casuarina Thope a crowd of about 50 to 
60 persons including accused 1-23 and 28 
emerged from the Thope and attempted 
to waylay the deceased. Deceased Gaja- 
rajan tried to escape and he was chased 
and when he was near the well situated 
near the ‘Teachers’ Quarters he was 
encircled by the crowd and from amongst 
them he was attacked and beaten by ac- 
cused 1 with a stick on his right shoulder, » 
by accused 2 on his head with Patta 
knife and by accused 3 on his head with 
Vettu Kathi, Deceased Gajarajan took 
to heels and was chased by the crowd 
and fell down near the house of P. W. 10 
where accused 4 and 5 inflicted -injuries 
with patta knife and accused 6 and 7. 
hurled stones and accused 19 dropped a 
big stone on Gajarajan. In the incident 
that occurred near the house of P. W. 10, 
several prosecution witnesses also suffer- 
ed injuries at the hands of different accu- 
sed. It is alleged that accused 1 beat 
P: W. 6 and P. W. 8 with a stick; accu- 
sed 2 inflicted injury with patta kathi on 


. P. W. 6; accused 4 caused injuries with 


patta kathi to P, Ws. 2 and 7; accused 5 
attacked P. W. 1 with spear and then 
hurled a stone at him; accused 8 and 10 


caused grievous hurt to P. W. 4; accu- 
sed 19 hurled a stone at P, W, 2 and cau- 
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sed grievous hurt; accused 23 caused 
hurt to P. W. 13; accused 24, 25, 26 and 
27 inflicted injuries on P. W. 4. Some of 
the accused committed mischief. P. W., 
32 Subramaniam, A.S.I. Police, Tiruvan~ 
myvur received a telephone’ message that 
a riot had occurred at Karpakkam Village 
and before he could get details on phone, 
the connection was snapped. He rushed 
with some police constables to the village 
Simultaneously sending intimation for 
additional police help. When he reached 
near the house of P. W. 10, he found 
Gajarajan lying injured. P. Ws. 1, 2, 4, 
6, 7 and 13 came to the house of P. W. 10. 
He arranged for a conveyance for taking 
injured Gajarajan and P. W. 4 to the 
General Hospital and then he asked 
P. Ws. 1, 2, 6 and 7 to accompany him 
and at the police station recorded First 
Information Report, Ext. P-2 as narrated 
by P. W. 1 and registered an offence and 
commenced investigation, After complet- 
ing the investigation he submitted challan 
against 28 accused for various offences, 
The trial of the accused resulted in 
acquittal and in appeal by the State, the 
Court reached the conclusion as herein- 
before recorded, 


4. In the appreciation of evidence by 
the trial court as well as in appeal against 
acquittal of the accused by the High 
Court there is very little or no meeting 
ground with the unfortunate though un= 
avoidable result that both sides practi- 
cally read the entire evidence before us 
and wanted us to reach the conclusion 
on our own appreciation of evidence, 
Undoubtedly, in respect of those accused 
who have been convicted for an offence 
under S, 302/34, I. P. C., there is an ape 
peal to this Court as of right, but in 
appeals by special leave ordinarily this 
Court does not undertake to reappreciate 
evidence. However, in „a situation in 
which we are placed in this case, where 
the learned Sessions Judge rejects the 
entire prosecution evidence as unworthy 
of belief, and the High Court implicitly 
relies on almost the entire evidence, wa 
could not escape the duty to examine the 
evidence for the purpose of ascertaining 
whether there has been any such error 
of law or fact as to vitiate the findings 
In the impugned judgment, 


= Here is a case în which in all 28° 


- accused were put up for trial and as 
many as 34 witnesses were examined, 6 
of whom are alleged to have been injured 
at the scene of occurrencé and in all 
probability in the course of. occurrence, 


A.L R. 


The High Court in one paragraph of the 
judgment (para 60) agrees with the trial 
Court that the evidence of prosecution 
witnesses Nos. 10, 12 and 13 so far as 
they implicate accused Nos. 8, 9, 10, 16 
and 17 fails to inspire confidence but in 
para 62 their evidence is accepted as 
reliable on minor charges but in this 
background we would exclude their evi- 
dence from further consideration. Even 
then there are 27 accused who are be- 
fore this Court and there is evidence of 
31 witnesses which is to be examined. 


6. Where there is a melee and a large 
number of assailants and number of wit- 
nesses claim to have witnessed the occur- 
rence from different places and at differ- 
ent stages of the occurrence and where 
the evidence as in this case is undoubted- 
ly partisan evidence, the distinct possi- 
bility of innocent being falsely included 
with guilty cannot be easily ruled out. 
In a faction ridden society where an oc- 
currence takes place involving rival fac- 
tions it is but inevitable that the evidence 
would, be of a partisan nature, In such 
a situation to reject the entire evidence 
on the sole ground that it is partisan is 
to shut one’s' eyes to the realities of thej- 
rural life in our country, Large number 
of accused would go unpunished if such 
an easy course is charted, Simultaneous- 
ly, it is to be borne in mind that in a 
situation as it unfolds in the case before 
us, the easy tendency to involve as many 
persons of the opposite faction as pos- 
sible by merely naming them as having 
been seen in the melee is a tendency 
which is more often discernible and is to 
be eschewed and, therefore, the evidence 
has to be examined with utmost care and 
caution, It is in such a situation that 
this Court in Masalti v. State of U. P. 
(1964) 8 SCR 133: (AIR 1965 SC 202), 
adopted the course of adopting a work- 
able test for being assured about the 
role attributed to every accused, To 
some extent it is inevitable that we 
should adopt that course. 


7. Before we proceed to look into the 
evidence it is also necessary to make it 
clear that whenever in uneventful rural 
society something unusual occurs, more 
so where the local community îs faction 
ridden and a fight occurs amongst fac= 
tions, a good number of people appear on 
the scene not with a view to participat- 
ing in the occurrence but as curious specs) 
tators. In such an event mere presence in 
the unlawful assembly should not be 
treated as leading to the conclusion that 
the person concerned. was present in the 
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unlawful assembly as a member of the 
unlawful assembly, Vicarious liability 
would attach to every member of the un~ 
lawful assembly if that member of the 
junlawful assembly either participates in 
the commission of the offence by overt 
act or knows that the offence which is 
committed was likely to be committed by 
any member of the unlawful assembly in 
prosecution of the common object of the 
unlawful assembly and becomes or con= 
tinues to remain a member of the unlaw= 
ful assembly, If one becomes a member 
of the unlawful assembly and his associa- 
tion in the unlawful assembly is clearly 
established, his participation in commis- 
sion of the offence by overt act is not re- 
quired to be proved if it could be shown 
that he knew that such offence was likely 
to be committed in prosecution of the 
common object of the unlawful assembly. 
But while finding out whether a person 
was a curious spectator or a member af 
an unlawful assembly it is necessary to 
keep in mind the life in a village ordina- 
rily uneventful except for small squat- 
bles where the village community is 
faction ridden and when a serious crime 
is committed people rush just to quench 
their thirst to know what is happening. 
In this case we will have occasion to 
point out that there are accused who are 
convicted with the aid of Section 149 
I. P, C, but in respect of whom we have 
no doubt in our mind that they were 
mere spectators and could hardly be said 
to be members of the unlawful assembly. 


8. At the outset let us briefly analyse 
the charges framed against the accused. 
In all distinct and separate charges were 
framed under 39 heads, Accused Nos. Y, 
6, 7, 8, 11, 12, 19, 20, 22, 23, 26, 27 and 28 
were charged for an offence committed 
` under Section 147 I, P. C. and the re- 
maining accused were charged for an cf- 
fence under Section 148 I. P, C. under 
heads 1 and 2. Accused 1, 2, 3, 4, 6, 7, 8, 
9, 10, 16, 17, 19 and 20 were charged 
under Section 302/34 I P. C. under head 
3 and under head 4 the remaining ac- 
cused were charged under Section 302/149, 
I. P. C. Accused 1 was charged for having 
committed an offence under Section 323 
I. P. C. under heads 5 and 7 for causing 


hurt to P. W. 6 Subramaniam and P. W. 8. 


Gangappa Naicker. Accused 2 was charged 
for committing an offence under Section 
324 I. P. C. for causing hurt to P. W. 6 
Subramaniam with Patta Kathi under 
head 9. Accused 2 was also charged under 
head 35 for committing an offence under 
Section 427 I. P, C, for committing mis» 
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chief in the house of P. W, 7 Krishnappa 
Naicker. Accused 4 was charged under 
two distinct heads 11 and 13 for commit~ 
ting an offence under Section 324 I, P, C. 
for causing hurt with patta kathi to 
P. W. 2 Vedagiri and P, W. 7 Krishnappa 
Naicker respectively, Accused 5 was 
charged for committing an offence under 
Sections 324 and 323 I, P, C. under heads 
15 and 17 for causing hurt to P, W. 1 
Rajamanickam, Accused 19 was charged 
for an offence under Section 325, I, P, C. 
for causing grievous hurt to P. W. 2 
Vedagiri under head 19, Accused 23 was 


‘charged for an offence under S. 323 


I, P. C. for causing hurt to P. W. 13 
Kanammal under head 21, Accused 24 
was charged for an offence under S, 324 
I. P, C, under head 23 for causing hurt 
to P, W, 4 Gnanamurthi with patta kathi. 
Accused 25 was charged under head 25 
for an offence under S, 324 I, P, C, for 
causing hurt with iron pipe to P. W. 4 
Gnanamurthi, Accused 26 was charged 
for an offence under S, 323 I. P, C, under 
head 27 for causing hurt to P, W. 4 
Gnanamurthi, Accused 27 was charged 
for committing an offence under S. 323 
I, P, C. under head 29 for causing hurt 
to P. W. 4 Gnanamurthi, Accused 8 was 
charged for an offence under S. 325 
I. P. C. under head 31 for causing griev- 
ous hurt to P. W, 4 Gnanamurthi, Accu- 
sed 10 was charged for an offence under 
5. 325 I. P, C. under head 33 for causing 
grievous hurt to P. W. 4 Gnanamurthi. 
Under charges Nos. 6, 8, 10, 12, 14, 16, 
18, 20, 22, 24, 26, 28, 30, 32 and 34 all 
the accused were charged for offences 
under Ss. 323, 324 and 325 L P. C. read 
with S. 149 I. P. C. Accused 7, 8 and 10 
were charged for an offence under 
S. 427/34 I. P. C. under head 36 for caus- 
ing mischief in the house of P. W. 16 
Karpagammal. Accused 5, 8 and 9 were 
charged for an offence under S. 427/34 
I. P. C. under head 37 for causing mis- 
chief in the house of P. W. 17 Rajammal. 
Accused 3, 4, 5, 6, 7, 8, 9, 10, 15, 16, 17, 
19, 20, 21, 23 and 28 were charged for 
an offence under S. 426/34 I. P. C. under 
head 38 for causing damage to the engine 
and pump of P. W. 13 Ranganathan. 
Accused 2, 3..8 and 9 were charged for 
an offence under’S. 427 read with S. 34 
I. P. C. under head 39 for causing mis- 
chief in the house of P. W. 18 Andammal, 


9. Defence of all the accused except ` 
accused 4 was of total denial. Accused 4 
admitted the dispute consequent upon 


attempt of accused 11 to take water by — 
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laying pipelines, the visit of P, W., 5 cn 
ith Nov. 1968, .demarcating of rouze 
along which pipeline was to be laid ard 
erasure of it by the opposite faction. It 
was alleged that they were involved m 
account of enmity. Accused 4 admitted 
that when he was examined on 27th Nov. 
1968 by the Medical Officer he had ir- 
juries on his person but he did not know 
who caused them. He had filed a com- 
plaint in which he had stated that he 
was beaten on 27th Nov. 1968 at 12 noon 
by a mob consisting of 100 persons in- 
cluding deceased Gajarajan and his rele~ 
tives, 


10. As stated earlier, the learned. Ses- 
sions Judge found serious discrepancies 
and contradictions in the evidence of 
witnesses whom he considered partisan 
and interested and, therefore, discarded 
their testimony in entirety and acquitted 
all the accused of the offences with which 
they were charged. When the matter 
‘ came up before the High Court in appeal 
against acquittal by the State, the High 
Court convicted accused Nos. 1, 6, 7, & 
T1, 12, 13, 14, 15, 19, 20, 23, 26 and 27 foz 
an offence under S. 147 I.P.C. under head 
I and also convicted accused 3, 4, 5, 9, 10, 
46, 17, 18, 21, 24° and 25 for.an offence 
under S. 148 IL. P. C. under head 2. The 
High Court also convicted accused. 1, 2, 
3, 4, 5, 6, 7 and 19 for an offence under. 
S. 302/34 I. P, C. and sentenced each o2 
them to suffer imprisonment for life and 
confirmed the acquittal of accused 8, 9. 
10, 16, 17 and 20 for-the said offence 
under head 3. Consequently, under 
head 4 the High Court convicted accusec 
11, 12, 14, 15, 18,.21, 22, 23, 24, 25, 2€ 
and 27 for an offence under S, 326/14¢ 
L P. C. holding the minimum commor 
object to be one of causing grievous 
hurt, and sentenced each of them tc 
suffer rigorous imprisonment for a period 
of 6 months, Accused 1 was convicted 
for an offence under S. 323 I. P. C. under 
head 7 for causing hurt to P. W. 8 Gang- 
appa Naicker. Accused 2 was convicted 
under head 9 for an offence, under 
S. 324 I. P, C. for causing hurt to P. W. & 
Subramaniam. „Accused 4 was convicted 
for committing an offence under S. 324 
I. P. C. under two different heads 11 and 
13 for causing hurt to P. W. 2 Vedagiri 
and P, W. 7 Krishnappa Naicker respec~ 
tively. ‘Accused 5 was convicted for an 
offence under S.. 323 I. P. C. for causing 
hurt to P. W. 17 Rajammal under head 
17. Accused 19 was convicted for an 
offence under S. 325 I. P. C. for causing 
grievous hurt to P. W. 2 Vedagiri under 
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‘ under head 38. 
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head 19. Accused 23 was convicted for 
an offence under 5, 323 I. P. C. for caus- 
ing hurt to P. W. 13 Kanammal under 
head 21. Accused 24 and 25 were con- 
victed for an offence under S. 324, I. P. C, 
under heads 23 and 25 for causing hurt to 
P. W. 4 Gnanamurthi with patta kathi. 
and iron pipe respectively, Accused 27 
was convicted Zor an offence under 
S. 323 I. P. C. for causing hurt to P. W. 4 
Gnanamurthi under head 29. Accused 3, 
4, 5, 6, 7, 8, 9, 10, 15, 16, 17, 19, 20, 21 
and 23 were convizted for an offence under 
S. 427/34 I. P. C. for causing -mischief 
accused 2,. 3, 8 and 9 
were convicted for an offence under . 
S. 427/34 I, P. C. under head 39, The 
High Court convicted all the accused eXe 
cept the one substantively charged under 
corresponding heads, 8, 10, 12, 14, 18, 20, 
22, 24, 26 and 30 with the aid of S. 149 
I. P. C. Charges under heads 5, 6, 15, 
16, 27, 28, 31, 32, 34, 35, 36 and 37 were 
held not proved and the accused were 
acquitted for the same, For the various 
offences under Ss. 3238, 324 and 325 
I, P. C. read with S, 149, I. P. C., sens 
tences of imprisonment: varying from 
three months to six months were impo-« 
sed upon each of the accused. In reach~ 
ing this conclusior: the High Court large~ 
ly accepted the evidence of prosecution 
witnesses except P, Ws, 10, 12 and 13. 


“ll. A very detailed argument was 
addressed to us by Mr. Chitaley on be- 
half of accused Nes, 1, 2,.3, 4, 5, 6, 7 and 
19 who have been convicted for an 
offence under S, 302/34 I. P. C. It was 
said that accused 1 to 7 and 19 have been 
convicted for an offence under S. 302/34 
I. P. C. by the High Court not. on the - 
basis of any constructive or vicarious 
liability but on the finding that each one - 
actively participated in the assault on 
deceased Gajarajan. Each one is assign- 
ed a particular role and, therefore, un- 
less participation by the overt act is 
satisfactorily - established it cannot be 
said that the charze is brought home to 
the particular accused. There is con« 
siderable force in this submission. It is 
all the more so b=cause. the High -Court 
convicted the. remaining accused - under 
S. 326/149 I. P, C. which would mean 
that the High Court did not accept the 
prosecution case that the common object 
of the unlawful assembly was to commif 
murder of deceased Gajarajan. We 
would, therefore, have to analyse the 


evidence. about overt act. attributed to 
each of: accused 1 to 7 and 19, 
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12. Mr. Mulla on the other hand urged 
that this Court should bear in mind thet 
there was strong motive for the accused 
to cause harm to deceased Gajarajan} 
that in all the deceased and the prosecu~« 
tion witnesses suffered as many as 64 ire 


juries including 29 by deceased, 14 by’ 


P. W. 2, 12 by PB W. 4,5 by P. W. 7 
2 by P. W. 6 and one each by P. Ws. 1 
and 8& It was pointed out that from 
amongst the 29 injuries suffered by the 
deceased, three were individually fatal 
and three cumulatively fatal and from 
amongst those three injuries which were 
cumulatively fatal some could be caused 
by pelting stones, It was pointed out 
that the incident is not in two parts but 
it was one continuous transaction and the 
prosecution was not to benefit by divid- 
ing it into two parts, He said that at 
any rate, Ext, P-2, does corroborate 
P. W. 1 in respect of the incident at the 
well. Mr, Mulla strenuously contended 
that the evidence of P, W. 1 on its own 
is trustworthy and it is further assured 


by being corroborated by Ex, P-2 and 


the medical evidence provides corrobora- 
tion to the evidence of P, W. 1. It was 
urged that the matter should be looked 
at from a broad spectrum in that there 


was long standing feud between-the par-. 


ties and the incident of 24th Nov, 1988 
has to be properly appreciated. Along 
with this, the fact that the F, I. R. was 
lodged soon after the occurrence and that 
in respect of it some contradictory sug- 
gestions have been made would’ not 
detract from its credibility, He said that 
the approach should be: Is the story on 
the whole reliable and whether apprecia< 
tion of evidence by the High Court is fair 
and. balanced?’ 


It was urged that when particīpants in 
assault are being convicted with the aid 
of Sections 34 and 149 I. P. C., the ques~ 
tion of individual conduct is hardly rele~ 
vant at all. Lastly, he said that if the 
court is not satisfied about the role at- 
tributed to accused 19, even- though the 
stone weighing about 4 kg., is found at 
the scene of .occurrence, because the 
medical evidence may not justify the 
allegation of dropping of the stone on 
the ‘head of the deceased, the Court may 
give him the benefit of doubt but aside 
of that, the Court ‘may only examine 
special features in respect of the role 
attributed to individual accused with re- 
gard to injuries being caused to some 
prosecution witnesses and decide whether 
on those specific charges any one is en~ 
titled to benefit of doubt, 
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13. Mr. Chitaley submitted that mo- 
tive alleged is such that it may cut both 
the ways. Long standing feud may erupt 
into open hostility and assault. Simul- 
taneously it may provoke: victims to rope 
in as many members of the opposite 
faction as could be conveniently inter- 
woven in the main fabric of the prosecu- 
tion case, 


14. The motive alleged for the offence 
is that there were well divided factions 
in the village — one led by accused 11 
and the other led by P, W, 31, All the 
accused, apart from belonging to the fac- 
tion led by accused 11, are inter-related, 
Accused 2, 3, 24, and 25 are sons of ac- 


. cused 11, Accused 9 and 10 are the sons 


of accused 8 who is the brother of accus- 
ed 11, and accused 26 is brother of ac- 
cused 11, Accused 13 and 14 are the sons 
of accused 12 who is the brother of ac- 
cused 11 and accused 27 is the wife of 
accused 12. Accused 1, 4, 15 and 23 are 
the sons of one Kullappa Naicker, Accu- 
sed 18 and 19 are the sons of accused 4, 
Accused 6, 7, 16 are the sons of accu- 
sed 15, Accused 22 is wife of accused 23 
and accused 5 is the son of accused 23, 
Thus, by and large all the accused are 
near relations of each other, To some 
extent that is true of the prosecution 
witnesses also, P. W, 31 is the head of 
the Panchayat and was also the leader 
of the faction. Deceased Gajarajan was the 
brother of P. W, 31 and P, W, 4. P. W. 2 is 
the real brother of P. W, 1. The niece of 
P: W. 7 is married to P, W, 2, The sister 
of P. W. 4 is married to the son oi 
P., W., 1. P, W. 13 is the wife of elder 
brother of P, W. 1, P. W. 16 is the wife 
of maternal uncle of P. W. 1. P. W. 9 is 
the cousin of P. W. 1.. P. W. 12 is the wife 
of P, W. 9 and she is the sister of P. W. 31 - 
and deceased Gajarajan. P. W. 19 is the 
elder sister of P. W. 31, the deceased and 
P. W. 4. Deceased was married to the 
daughter of P. W. 19. P. W. 20 is the wife 
of P. W. 4, P. W. 21 is the wife of P. W. 31. 
Thus, the prosecution witnesses are also 
more or less near relations of each other,. 
The cause of discord between the two 
factions dates back to 1956 when accused 
11 wanted to take water by laying pipe- 
lines from. his well in Survey No. 102 to 
the field bearing Survey No. 166/2 be- 
longing to his wife and this was objected 
to by a large number of villagers alleged 
to have been led by P. W. 31. Since then 
accused 11 made strenuous efforts to get 
permission for laying the pipelines and 
P., W. 31 and his supporters stoutly re- 
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sisted the same. The entire history of 
discord is clearly set out in the evidence 
of P, W. 5. Additional Revenue Officer, 
T., A. Thandapani: and to some extent it 
is supported by docttmentary evidence, 
The Collector granted the permission te 
lay the pipeline but he suspended it on 
objection by P. W. 31 and his supporters, 
Subsequently, by Ext. P-5 he directed 
pipeline to be laid along the cart track 
and further directed the Tahsildar to de- 
marcate the route and the witness P. W. 5 
was. directed to visit the village after 
giving notice to both the parties and ac- 
tually the witness visited the village or. 
ith November 1968 when Ext. P-1 signec 
‘by 63 local residents including P. Ws. L 
2, 4, 6, 7 and deceased Gajarajan was sub- 
mitted to him. He demarcated the route 
along which the pipeline was to be laid 
and a large crowd had collected there. 
- About 100 persons obstructed the mark- 
ing of the line. Some people mis- 
chievously behaved by obliterating the 
line whereupon witness Thandapani re- 
corded the statement Ext. P- 20 and sub= 
mitted his report Ext. P-7. There is no 
dispute that such an event did occur. 
Amongst others, accused 11 has admitted 
these facts in his statement under 8. 313, 
Cr. P. C. The only point submitted by 
Mr. Chitaley on behalf of the accused was 
that Gajarajan was not one of the persons 
who participated in obstructing demarca~< 
tion of the line and on the contrary the 
evidence shows that he was in a concilia- 
tory mood. There is some substance in 
the submission that Gajarajan did not 
participate in erasing the line and in fact 
he persuaded his compatriots to desist 
from such a course and not to obstruct 
the officers discharging their duty. The 
fact, however, remains that this dispute 
about taking water and laying pipeline 
had divided the local village community 
into two rival factions and one faction 
was led by P. W. 31, the head of the local 
Panchayat. Gajarajan was his brother. 
In this background, the submission that 
there was no motive to cause harm to 
Gajarajan cannot be accepted. There was 
enmity and bitterness between the two 
factions, Gajarajan belonged to one 
faction, Accused belonged to opposite 
faction, ‘Therefore, this dispute about 
taking water and the consequent vivisec- 
tion of the local village community would 
establish some motive on the part of the 
accused to cause harm to Gajarajan. But 


then in this background the Court has to 
be careful to find out whether this very 
fact may. not induce some witnesses to 


_ 


. Muthu Naicker v. State of T. N. (Desai JJ © 


ALR 


involve as many persons of the oppositef 
faction as possible, 


15. It was said that the High Court 
was in error in placing implicit relianca 
on the evidence of P. W. 1 as corrobo= 
rated by Ext. P~2 and the evidence of 
P. Ws. 6 and 9. The High Court has ob- 
served ‘in para. 52 of its judgment that 
the testimony of P. W. 1 corroborated by 
the contents of Ext. P-2 is wholly credible 
and reliable and the High Court has no 
hesitation in placing total reliance on his 
testimony.- Mr. Chitaley took serious ex- 
ception to this certificate awarded to 
P. W, 1 and contended that there are a 
number of infirmities in his evidence and 
it would be hazardous to place implicit 
reliance on his testimony. Simultane- 
ously it was said that Ext. P-2, the F. I. R, 
has come into existence in such circum- 
stances and contains such details and 
omits such vital facts of the prosecution 
case that it could not render credence to 
the evidence of P. W, 1 and it was nof 
worthy of reliance, 


16. P. W, 1 Rajmanickam is a very 
material witness in this case, According 
to him, on the date of occurrence i, e. 27th 
November 1968 arcund I p.m, he return- 
ed to his house from his field and after 
taking food while he was on the way to 
the field again vie Perumal Koil Street 
he saw deceased Gajarajan alighting from 
a bus which arrived from Madras side and 
proceeded towards his house and when 
he was passing through the battai leading 
to Gangamma Koil he saw accused 1, 2, 3, 
4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 14, 15, 16, 17, 
18, 19, 20, 21, 22, 23 and 28 coming out of 
Casuarina Thope along with several others 
and they -waylaic deceased Gajarajan 
who was proceeding towards his house, 
Gajarajan started running and he was 
chased by the aforementioned persons 
and when Gajarajzn reached near the 
well situated near the Teachers’ Quarters 


‘at Karpakkam, accused No, 1 beat Gaja- 


rajan on his right shoulder with a stick, 
accused 2 inflicted an injury on the head 
of Gajarajan with patta knife and accused 
3 inflicted an injury on the head of Gajas 
rajan with vettu Kathi, - After receiving 
these injuries Gajarajan ran towards the 
house of P. W. 10, Govindaraja Naicker, 
Witness P. W. 1 proceeded near the 
Eravanam of the house of Govindaraja 
Naicker and concealed himself behind the 
eravanam, The witness deposed that 
Gajarajan fell-down near the house of 
P. W. 10 Govindarseja Naicker and at that 
time accused 4 caused an. injury with 
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patta knife on the right hand side of 
Gajarajan, He saw accused 5 causing an 
injury with patta knife to Gajarajan on 
his right thigh, He also saw P. W. 2 
Vedagiri coming running to the place and 
accused 4 caused two injuries on the head 
of P. W. 2 with patta kathi. He also saw 
P, W, 6 Subramaniam emerging from his 
house and accused 2 inflicted an injury 
with patta kathi on the left leg of the 
latter, P. W. 6 Subramaniam ran away 
from that place, He further stated that 
accused 5 Ramu alias Raman s/o accused 
23 attacked him with a spear but he 
escaped the blow and in the process his 
shirt was torn, At that time accused 
5 hurled a stone at him which hit him on 
his right knee, P. W. 1 stated that he 
entered the house of Krishnappa Naicker 
and bolted the door. After some time he 
emerged from that house and when he 
came out he saw accused 6 Guruswami 
and accused 7 Vishwanathan hurling 
stones at Gajarajan, The witness further 
stated that he also saw accused No, 19 
bringing a stone and dropping it on the 
head of deceased Gajarajan at that time, 
The witness has been cross-examined at 
great length and we are constrained to 
observe that the learned Sessions Judge 
‘hardly bothered to determine whether 
the questions put in cross-examination 
were permissible or not. One curious 
practice not known to law adopted by 
him was that whenever a witness was 
asked about an omission with reference 
to the statement of the witness recorded 
by the investigating officer under S. 161, 
Cr. P. C, the learned Public Prosecutor 
would make a statement whether the 
statement referred to in evidence was to 
be found or was not to be found in the 
statement under S, 161, Cr. P. C. and no 
attempt was made to prove the omission, 
Such concession for proof of contradic- 
tion or omission lacks support of law and 
is likely to be unfair to the witness in that 
when the investigating officer is question- 
ed with regard to the contradiction or 
omission, a further opportunity will be 
available to him to explain the contradic- 
tion or omission, | 


17. Mr. Chitaley urged that the wit- 
ness belongs to the faction of P. W. 31. 
That does not appear to be in dispute. 
The witness appears to have suffered one 


- injury by a stone hurled by accused 5. 


He was examined by P. W. 11 Dr. Rama- 
chandran. The witness has suffered a 
contused wound over the inner aspect of 
right leg just 2 inches below the knee of 
the size of 2} X14 cms, Mr, Chitaley 
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urged that witness P. W. 1 is a partisan 
witness belonging to the faction led 
by P. W. 31. He admitted that he 
instituted a criminal complaint against 
the person belonging to the accused 
party, including accused 1, 2, 3, 6, 7, 8, 3. 
11, 12, 13, 15, 16, 17, 18 and 26. A Cri- 
minal Case No, 822 of 1965 was registered 
on the basis of his complaint and in that 
case the accused were acquitted. He also 
admitted that accused 11 had instituted 
9-3 criminal cases against him in the Cri- 
minal Court. He also admitted that ace 
cused 2 Raja Ram had instituted a crimis 
nal case against him. He further admit- 
ted that accused 12 had filed a criminal 
case against him and P, W, 31. He is a 
member of the Panchayat of which 
P, W. 31 is the President. This evidenca 
is sufficient to show that he belongs to 
the faction of P. W. 31. One noteworthy 
feature of his evidence is that he admitted 
that witnesses Subramaniam, Krishnam< 
mal and Pattammal are related to him 
and that they will depose as per his direc- 
tion and instigation. The type of answer 
elicited in cross-examination may not be 
given its full weight. Added to this is 
the fact that he is a signatory to tha 
memorandum dated 11th November 1968, 
Ext. P-1 submitted to Revenue Divisional 
Officer along with a number of other pere 
sons objecting to the grant of permission 
to lay pipeline for taking water as prayed 
for by accused 11, It would unmistakably 


‘appear that the witness belongs to the 


faction of P. W. 3r and hence a partisan 
witness. Unfortunately the High Court 
did not examine this aspect before reach~ 
ing the conclusion that his testimony is 
absolutely trustworthy; It is not for a 
moment suggested that the evidence of 
partisan witness must be discarded on 
that ground alone. Times without num- 
ber this Court has said that that would 


not be a correct approach. That puts the 


Court on guard to scrutinise their evi- 
dence with more than ordinary care vide 
R. Kondaiah v. State of A. P., (1975) 3 
SCC 752 : (AIR 1975 SC 216). It musti - 
focus its attention on whether there are 
discrepancies In the evidence; whether 
the evidence strikes the court as genuine, 
and whether the story as narrated is pro- 
bable. Judicial approach has to be cauti- 
ous in dealing with such evidence, ‘The 
circumstances surrounding the presence 
of this witness at the time of the occur- 
rence are purely fortuitous coupled with 
the fact that he is a partisan witness and 
hence his evidence will have to be exa- 


mined with great care and caution, 
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18. In accepting the testimony of 
P. W. 1 the High Court was impressed by 
the fact that he is corroborated by Exhi- 
bit P-2, the F, L R. in this case. Evidence 
of P, W. 32 Subramaniam, Taluk Sub- 
Inspector would show that on receipt of 
telephonic message he rushed to the scene 
of occurrence. Soon thereafter armed 
police reinforcement arrived. He sent 
deceased Gajarajan and P, W. 4 Gnana- 
murthi to the General Hospital in a taxi 
and then he took P. Ws. 1, 2, -6 and 7 in 
the police van to the police station. On 
reaching the police station he recorded 
Ext. P-2, the F. I. R. as lodged by P.W. 1. 
Two suggestions were made with regard 
to the veracity of the contents of Ext. P-2. 
It was said that it was lodged by P. W. 1 
in consultation with P. W. 31 who was 
already at Royapattah Hospital, and the 
details were settled in consultation with 
P. Ws. 2, 6 and 7 while travelling by 
police van on the way to the police sta~- 
tion. Cross~-examination of P. W. 1 itself 
reveals that part of the information con- 
tained in Ext, P-2 is stated by him on.the 
information received by him from per- 
sons who had suffered injuries and not of 
his personal knowledge. The High Court 
has reproduced the entire Ext. P-2 in its 
judgment. In Ext. P-2 the names of ac- 
cused 1 to 23 are mentioned though there 
is some controversy about the name of ac- 
cused 3 being found-in. Ext. P-2. The 
weapon carried by each of them is alsó 
mentioned. ._But it was contended that 
while giving evidence in the court P, W. 
1 over and above described the role of 
individual accused and the weapon 
wielded by him and also neatly pin-point~ 
ed the seat of each injury. In the F.LR. 
Ext, P-2 it is not stated as to on ,what 
part of the body the blow by particular 
accused landed. We are not inclined to 
attach undue importance to-the fact that 
in the F.LR. the witness has not stated 
as to on what part of the body the blow 
fell. What is worthy of note is that 
according to the witness 50-60 persons 
emerged from Casuarina Thope and 
chased . deceased Gajarajan and when 
Gajarajan was near the well he was 
attacked by accused 1, 2, 3, and when 
Gajarajan reached a further distance of 
925 ft. he fell down near the house of 
P. W, 10 Govindaraja Naicker but till 
then no other accused cduld attack him. 
The omission of the names of accused 24, 
25, 26 and 27 in Ext. P-2 is glaring. It 
becomes all the more glaring because 


accused No. 24 is a son of accused 11, the 


Tatter being the leader of the. opposite. 
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faction. P. W. 6 witnessed accused 24 
causing injury to P. W. 4 with patta 
knife.. P. W. 6 was in the same police 
van by which P. W. 1 travelled to the 
police station and their description about 
the occurrence is similar and yet the 


name of accused 24 does not figure in the 


F. I. R. Ext. P-2. On an overall view of 


these circumstances it would be unsafe. 


to place total reliance on the contents of 
Ext: P-2. Undoubtedly it would to some 


extent lend assurance to the evidence of | 


P. W. 1 but both will. have to be taken 
with an amount of caution. 


19. The High Court then examined 
the evidence of P, Ws. 6 and 9 which ac 
cording to the High Court would 
lend assurance to the evidence of P, W. 1, 
P. W. 6 Subramaniam stated in his evid- 
ence that on the date of the occurrence 
around 2.30 p.m, when he was sitting | in 
the verandah he heard noise coming from 
the side of the school and he saw deceas~ 
ed Gajarajan coming running by the side 
of the Teachers’ Quarters. He also saw 
50 persons including all the accused 
coming running armed with sticks, knives, 
pipes, etc. He deposed that these pere 
sons waylaid Gajarajan, The witness 
developed fear and got into his house 
and bolted the door from inside the 
house, He then heard the cries of Gaja« 
rajan “ayyo ayyo” coming from near the 
house of P, W. 10 Govindaraja Naicker 
whereupon the witness. opened the door 
and came out to se2 what had happened, 
He deposed that he saw Gajarajan lying 
in front of the house of P. W, 10 and ac- 
cused 4 was standing armed with knife, 
Accused 5 Ramu alias Raman inflicted an 
injury with knife on the right thigh of 
Gajarajan. Accused 21 beat the witness 
with a stone on the middle of the chest 
but he did not sustain any external in- 
jury. The witness further. deposed that 
accused 2 Rajaram came running with a 
patta knife and inflicted an injury on his 
calf muscle with the patta knife, P. W. 
6 fell down as he suffered a bleeding 
injury on his leg. He deposed that ha 
saw P. W. 1 standing near the house of 
P. W. 10 Govindaraja Naicker, and he 
saw accused 2, 5 and 21 chasing P. W. I 
by the back side of Govindaraja Naicker’s 
house. He also deposed that P. W. 4 
was coming running towards the house 


tma ie 


of Govindaraja Naicker and he also saw 


accused 24-27 coming running from 
Munnuswami Naicker’s house. He depo- 
sed that accused 24 inflicted injury with 

patta knife- on the head.of P. W. 4 and 
A 25 beat P, W, 4 with an iron pipe, 
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Accused 26 pelted a stone on P. W, 4 
which hit him on his stomach. He stated 
that accused 27 was having a bag of 
stones and that they all went away to~ 
wards the well of accused 11, Now, un- 
fortunately, the High Court observes in 
paragraph 45 that on a total considera- 
tion of the evidence of P. W. 1, corro- 
borated by the testimony of P, Ws. 9 and 
6 and the contents of Ext. P-2, the offence 
under S. 302 read with S. 34, I. P. C. has 
been brought home against accused 17 
and 19. Very unfortunately this witness 
P. W. 6 does not say one word about the 
attack by accused 1, 2, and 3, on Gaja~ 
rajan near the well. He made a very 
general statement that a crowd of 50 per 
sons including all the accused came run- 
ning armed with knives, sticks and pipes, 
This witness could be said to lend assur- 
ance to the evidence of P. W. 2 about 
accused 4 and 5 being near deceased 
Gajarajan when he was found lying near 
the house of P, W, 10, The witness does 
not say about the accused 6, 7 and 19 
causing injury by stones to Gajarajan, 
We are constrained to observe that the 
High Court without examining the evid- 
ence of the witness has made a bald 
statement unsupported by evidence that 
the evidence of P. W. 6 lends assurance 
to the evidence of P. W. 1. We may also 
point out that-while the witness says he 
Saw accused 4 standing near Gajarajan 


with a knife he does not say he saw him | 


causing injury to the deceased, 


20. Turning now to the ‘evidence of 
P. W. 9 Narayanaswami it should be 
pointed’ out that he is the husband of 
the sister of deceased Gajarajan: He 
deposed that on the date of the occur- 
rence. when he was coming with his 
cattle to his house he saw deceased Gaja- 
rajan alighting from a bus. He also saw 
a large nember of persons rushing out of 
Casuarina Thope raising the alarm 
‘Pidida’. The witness stated that when 
deceased Gajarajan was near the drink- 
ing water well, he was waylaid by accu- 
sed 1 who beat him with a stick.. He 
also saw accused 2. causing injury -with 
patta kathi and accused 3 causing injury 
with vettu kathi to the deceased. He 
deposed that as stones were being hurled 
he himself ran to the house of witness 
Doraiswami and concealed himself ‘in the 
house and he came out after the police 
arrived at the.scene of occurrence. Apart 
from the fact that this witness is a near 
relation of the deceased; his presence at 
the scene of the occurrence is very fortuit- 
ous, He not only belongs to the faction 
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of P. W. 31 but is a near relation of 
P, Ws. 31, 4 and deceased Gajarajan who 
are brothers, In his cross-examination 
he stated that. he did not know whether 
the blows inflicted by accused 2 and 3 
fell on the deceased or not. A contradic= 
tion was brought on record with refer- 
ence to the police statement in which he 
has merely used the word ‘knife’ and not 
‘patta kathi’, Looking to the fact that 
the witness is a near relation of the de=- 
ceased, that to some extent he is a chance 
witness and the contradiction from his 
Police statement, his evidence will have 
to be taken with an amount of caution. 


21. As pointed out earlier, the High 
Court has implicitly relied on the evid- 
ence of P, W. 1 on the ground that it is 
corroborated by Ext. P-2 and the evid- 
ence of P,. Ws. 6 and 9, The expanse of 
this statement is wide of the mark, We 
have analysed the entire corroboratory 
evidence and it appears that the corrobo= © 
ratory evidence does not render the evid= 
ence of P. W. 1 wholly trustworthy, 
Evidence of P. W. 1 will have to be ‘scan-= 
ned in respect of each accused he seeks 
to implicate to ascertain against whom it 
is satisfactorily corroborated by other 
evidence. We will, therefore, analyse 
the evidence against each of the afore- 
mentioned accused, . 


22. Accused No, 1 Muthu Naicker was 
identified as being in the crowd that 
chased Gajarajan by P. Ws. 1, 2, 9, 18 
and 22. -Out of these witnesses, P. W. 1 
saw him inflicting an injury with the 
stick on the shoulder of Gajarajan. 
P. W. 2 claimed to identify accused 1 by 
his voice. P. W. 9 also says that accused 
I beat deceased near the well but he did 
not know whether the blow landed on 
him or not. His name is to: be found 
mentioned with the weapon wielded by 
him in Ext. P-2. Even if we apply what 
has been described as mechanical test in 
a case of this nature where at least three 
persons identified him in the unlawful 
assembly and he was armed with a wea- 
pon and was seen by two witnesses 
wielding the weapon, and the medical 
evidence of injury on the deceased cor- 


‘roborates the fact that a stick blow had 


landed on the right hand of the deceased, 
his presence in the unlawful assembly 
and participation in the assault on the 
deceased is unmistakably established and 
the evidence against him deserves: to be 
accepted. | 


23. Accused 2-Raja Ram was identifi- 
ed in. the unlawful assembly by P. Ws. 1, 
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6, 9, 17, 18, 20 and 22. P, W. 1 says that 
he saw accused 2 armed with patta kathi 
and .inflicting an injury on the right side 
of the head of deceased. He is also shown 
to have caused an injury on the leg of 
P. W. 6 At least P. W, 6 who has suffer~ 
ed an injury, as borne out by medical 
evidence, by a sharp edged weapon, was 
in a position to identify his assailant, 
P. W. 9 refers to his presence in the 
crowd with a knife which he has des- 
cribed at patta knife. The presence of 
this accuséd in the unlawful assembly 
and participation in the assault is very 
affirmatively established and the High, 
Court was right in accepting the evidence 
against him, 


24. Accused 3 Vedagiri was seen in 
the assembly by P. Ws. 1, 9, 17, 20, 21, 
22 and 23. Further P. Ws. 17 and 18 speak 
of his having entered the house of P. W, 
18 and caused damage to the goods, 
P. W. 19 speaks of his having caused 
damage to the pump set and. doors and 
windows though in this respect he has 
been contradicted by the police state- 
ment. Now, applying the test we have 
evolved in the facts and circumstances 
of this case, the presence of this accused 
‘is referred to by at least five witnesses 
and others refers to his activity which 
occurred at or about the time of occur- 
`~ rence, However, there is a serious lacuna 
in the evidence against him and the 
High Court appears to have completely 
overlooked it and this manifest error 
emanates from the fact that the copy of 
the F.LR. which the High Court has used 
for reproduction in its judgment mate- 
rially differs in respect of this accused 
from the copy supplied to us in Vol. V, 
of the record. We are unable to find out 
how such a glaring discrepancy in the 
two copies has occurred but we-would 
rely on the copy supplied to us in Vol. V, 
In view of this, Mr. Chitaley rightly 
urged that the name of accused 3 is not 
to be found in the F.IL.R. and this fact 
was not controverted by Mr. Mulla, 
learned counsel for the respondent State, 
The High Court ‘had reproduced the 
entire Ext. P-2 in paragraph 43 of its 
judgment. In the. middle portion of 
Ext, P-2 as reproduced by the High Court 
at p. 1426 of the record where P. W. 1 
describes the assault it reads as under: 


‘They obstructed Gajarajan Naicker 
near the teachers’ quarters. Muthu Nal- 
cker [accused 1) beat Gajarajan with a 
stick. Rajaram (accused 2) son of Kuppu 
Naicker (accused 11) cut him with’ the 
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patta knife. Vedagiri (accused 3) alse 
cut him with a veittu knife. Gajarajan 
Naicker managed, came running and fell 


. down in front of the house of Govinda- 


raja Naicker (P. W, 10)” 


25. Now, when we refer to the copy, 
of the F.LR. supplied to the Court at 
p. 5, Vol, V, it reads as under: 


_ “They waylaid him near Teachers’ 
Quarters. Muthu Naicker (A-1) beat 
Gajaraj with a stick, Rajaram, son of 
Kuppu Naicker (A-2) cut him with. a 
patta knife. Gajaraj escaped, came run- 
ning and fell down before Govindaraj 
Naicker’s (P. W. 10's) house,” 


26. In any other portion of the F.LR., 
Ext. P-2 as set out in Vol. V there is 
no reference to accused 3. Therefore, it 
appears crystal clear that the name of 
accused 3 is not mentioned in the FIR, 
Now, if P. W. T is the material witness 
and he has vividly described the assault 
on the deceased at the well where accu- 
sed 3 is said to have caused injury to 
deceased and yet in the F.LR. Ext. P-2 
he has not mentioned the name of accu- 
sed 3, it would be hazardous to accept 
the evidence against him as being present 
in the unlawful ass=mbly and participat- 
ing in the assault. It -becomes all the 
more difficult because P., W, 6, who is the 
other witness according to the High Cour® 
as affording corroboration to the evidence 
of P. W. 1, does not say anything about 
accused 3 causing any injury to deceased 
Gajarajan. It thus becomes crystal clear 
that the name of this accused is not men- 
tioned in the F.LR. Ext. P-2 and the 
evidence of P. W. 1 is not corroborated 
by the evidence of P. W, 6 and P. W. 9 
is not clear about what this accused is 
supposed to have done, In these circum~ 
stances we -are of the opinion that accu- 
sed 3 is entitled to the benefit of doubt 
with regard to the charge under S. 302/34, 
I. P. C. 


27. Accused No, 4 was seen in the uns 
lawful assembly by P. Ws. 1, 2, 6, 7, 8, 
18 and 22. About the presence of accu- 
sed 4 in the unlawful assembly there is 
unimpeachable evidence.. P. W. 33 D. D, 
Srinivasan, Sub-Inspector of Police in his 


‘evidence stated thet after he learnt of 


the occurrence at Karpakkam village, he 
rushed with police constables to that 
village and when he reached there at 
445 p.m. he found armed Reserve Police 
personnel present there.. P. W. 32 Subra= 
maniam, Taluk Sut-Inspector was not in 
the village. This w-tness P. W. 33 started 
taking round in the village and when he 
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reached Kaliamman Koil Street, he found 
accused 4 Singara Naicker lying there 
with injuries on his person and he was 
not in a position to speak. The witness 
at once sent accused 4 in a cart to the 
hospital for treatment. Accused 4 was 
examined by P. W.15 Dr. Pragdeeswaran 
and the certificate of injury, Ext. P-15 
shows that accused 4 had suffered a minor 
abrasion over ilium and lacerated wound 
on right mandible. Accused 4 in his 
statement under S. 313, Cr. P. C. stated 
that he hed suffered the injury but did 
not know who caused the injury to him 
(vide question No. 43). Again it must be 
remembered that this accused gave two 
blows with patta kathi to P. W. 2 end 
his presence and causing injury to P, W. 
7 is spoken by P. W. 7 though of course 
on this point an omission. was brought 
on record in the evidence of P, W. 7 
with reference to his evidence in the 
committing -Magistrate’s Court. Mr, 
Chitaley also commented on the fact that 
while the medical officer had asked this 
accused as to how he suffered the injury, 
in the case of injury to P. W. 7 at the 
time of examination by the Medical Cff- 
cer he has not stated that he suffered the 
Injury at the hands of accused 4. In fact, 
the evidence against this accused satis- 
factorily establishes his presence in the 
unlawful assembly as also his participa- 
tion in the assault on the deceased. 


98. Accused 5 is alleged to have cgus- 
ed an injury with patta kathi on the 
right thigh of the deceased. This is 
spoken to by P. Ws. 1, 2 and 6. P. W 17 
refers to his presence in the crowd but 
failed to identify him in the Court and, 
therefore, that evidence would not be of 
any assistance to the prosecution. P. Ws. 
18, 19 and 22 have seen this accusec in 
the unlawful assembly. With regard to 
the injury alleged to have been caused by 
this accused there is corroboration in the 
form of medical evidence. There is fur- 
ther the evidence of P. W. 1 that this 
accused tried to give him a stab blow 
with his spear but he warded off the hlow 
and in the process his shirt was torn. 
In this connection it is clearly stated in 
the F.LR. Ext. P-2 that accused 5 attempt- 
ed to thrust a spear in his stomach but 
he escaped and his shirt was torn and 
accused 5 then hurled a stone which hurt 
P. W. 1 cn the right knee. On the ques- 
tion of injury on his right leg, P. W. I 
is corroborated by the medical evidence. 
It is also stated in Ext. P-2 that accused 
5 gave a blow with patta kathi to the 
deceased. Therefore, on the identity and 
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presence of _ this accused evidence of. 
P. W. 1 is corroborated by Ext. P-2, by 
the medical evidence as well as by the 
evidence of P. Ws. 18, 19 and 22 as having 
seen him in the unlawful assembly. His 
presence and participation is clearly 
established by more than three witnesses 
and, therefore, the charge is brought 
home to him. | 


29. Accused 6 and 7 are alleged to 
have pelted stones at deceased Gajarajan 
and caused injuries to him. On the 
important point of pelting stones at Gaja~ 
rajan there is evidence of P. W. I alone 
against accused 6 and 7 and even in res~« 
pect of that part of his evidence the 
learned Sessions Judge has noted that 
after P, W. 1 described the entire inci~ 
dent and then referred to his having con~ 
cealed himself in the house of Krishnappa 
Naicker, and thereafter the witness 
volunteered that accused 6 and 7 pelted 
stones: That is an infirmity in the evid- 
ence of this sole witness on the question 
of pelting stones against accused 6 and 


4%. P. W. 19 has stated that he had seen 


accused 6 brandishing an iron pipe but 
a contradiction is brought on record in 
his evidence which shows that in the 
police statement he had referred to a 
stick in the hand of accused 6. P. Ws. 
20, 22 and 24 referred to the presence of 
accused 6 in the crowd. Similarly, P. Ws. 
19, 20 and 22 referred to the presence of 
accused 7 in the crowd. As pointed out 
earlier, the High Court convicted accused 
6 and 7 for the offence under S. 302/34 
I. P. C. not on the ground that they were 
members of the unlawful assembly but on 
the ground that they shared the common 
intention of accused 1, 2, 3, 4, 5 and 19 
to commit the murder of Gajarajan and 
that this common intention is manifested 
on account of overt act of pelting stones 
by accused 6 and 7 at deceased Gaja- 
rajan. If the conviction thus rests on the 
alleged overt act of pelting stones, that 
aspect is spoken to by P. W. 1 alone. It 
was, however, said that on this aspect 
P. W. I is corroborated by Ext. P-2. The 
statement in Ext. P-2 on this point is 
slightly ambiguous. It is stated that ac- 
cused 6 Guruswami threw stones at him 
and accused 7 Vishwanathan also threw 
stones. Whether the stones did hit Gaja- 
rajan or not is nowhere spoken to in 
Ext. P-2. And again, as stated earlier, 
P. Ws. 6 and 9 did not say one word 
against accused 6 and 7 though the High 
Court observed that the testimony of 
P. W. 1.is rendered wholly trustworthy 
on being corroborated by Ext. -P-2 and. 
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_ the evidence of P. Ws. 6 and 9. It woulé 
thus appear that in respect of accused € 
and 7 such corroboration. is not forth- 
coming.. It was, however, said that the 
evidence of P. W. 3 Dr. C. B. Gopala- 
_ krishnan would clearly show that deceas- 
ed Gajarajan had suffered injuries 
Nos. 5, 10, 15 and 18 by being struck by 
stones. When deceased Gajarajan -fell 
down near the house of P. W. 10 the 
evidence of P. W. 1 is that he was en- 
circled by members of the unlawful 
assembly. If thereafter accused 6 and 7 
peited stones at Gajarajan it is difficult to 
believe that they would hit Gajarajan 
= and even P. W. 1 does not say that the 
stones hurled by accused 6 and 7 did hit 
Gajarajan. In this state of evidence we 
are not satisfied that accused 6 and 7 
participated in the assault on Gajarajan 
by pelting stones and, therefore, the 
charge under S. 302/34 I. P. C. is not 
brought home to them. 


30. The last in this group of accused 
is accused 19 who js convicted for an 
offence under S. 302/34, I. P. C. We must 
frankly say that the High Court was in 
serious error in convicting accused 19 for 
an offence under S. 362/34 I. P. C. on the 
allegation that he brought a stone weigh- 
ing about 4 kg. and dropped’ it. on the 
head of deceased Gajarajan: In the 
F.ILR. Ext. P-2, P..W. 1 has stated that 
accused 19 carried a stone and threw it 
on the head of Gajarajan.. This one sen- 
tence in the F.I.R. has raised considerable 
doubt in our mind about the truthfulness 
of the averments made in the F.. I. R. 


which according to the High Court was- 


recorded as expeditiously as possible and 
would, therefore, render corroboration to 
the evidence of P. W. 1. P: W. I in his 


evidence has stated that accused 19 drop- 


‘ped the stone on the head of deceased 
Gajarajan and a stone which was reco- 
vered, M.O. 2, from the scene of occur- 
rence was identified by the witness to be 
the one which was dropped by accused 
19 on the head of Gajarajan. P. W. 3 
Dr. Gopalakrishnan who has been sub- 
jected to cross-examination on this facet 
of the case, has admitted in cross-exami- 
nation that if a man stood near de- 
ceased Gajarajan and dropped a stone 
about 4 kg. in weight, he would expect 
that the skull would be broken into mul- 
tiple bits, and he further stated that if 
the stone is thrown with great force, the 
skull would be crushed. -If this part of 
evidence is correlated to the external in- 
juries found on the person of deceased 
Gajarajan it would appear that the evi- 
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dence of the witness P. W. 1 on the 
question of dropping stone is materially 
contradicted by thea medical evidence. If - 
was, however, said that P. W. 2 Vedagiri 
has stated that accused 19 pelted a stona 
at him which caused an injuriy on his 
left hand finger. That may at best show 
that accused 19 was present at the scene 
of occurrence but that. would not render 
corroboration to the evidence of P., W. i 
on the role attributed by him to accused 
19. P. Ws. 19, 22 and 23 refer to his pre- 
sence in the crowd. The analysis of the- 
evidence would show that P. W. 1 is the 
only witness on the question of participa- 
tion in the assault by accused 19 on de- 
ceased Gajarajan snd that part of his 
evidence was addec by him volunteering 
the information after he had described 
the whole incident which might show his 
anxiety that he: may not miss involving 
accused 19 in the cccurrence. Apart from 
that, the greater inzirmity in the evidenca 
is that he is contradicted by the medical 
evidence. Mr. Mulla learned counsel for 
the respondent also submitted that if the 
medical evidence renders the statement 
of P. W. 1 against accused 19 unworthy - 
of belief we may give him the benefit 
of such reasonable doubt as we may- 
entertain arising from the state of evid- 
ence. Therefore, in this state of evidenca 
we feel that the High Court was not 
justified in holding that the charge under 
S. 302/34 I. P. C. is brought home to at=- 
cused 19 and he is entitled to be acquite 
ted of this charge. l 


31. The analysis of the evidence keep- 
ing in view the appreciation of evidence 
by the High Court would show that the 
charge under S. 302/34, I. P. C. is brought 
home to accused 1, 2, 4 and 5 only and 
the charge against accused 3, 6, 7 and 19 
fails. pe 


32, At this stage we are faced with 
an anomalous situation arising from the 
judgment of the High Court. We are 
satisfied that accused Nos. 3, 6, 7 and 19 
did not participate in the assault on de- 
ceased Gajarajan. They will, therefore, 
be in the same position as the High Court 
held in respect of accused Nos. 8, 9, 10, 
16, 17 and 20 whose participation in. the 
assault on deceased Gajarajan as alleged 
by the prosecution was not held proved 
by the High Court. Now, under head 
No. 4 accused Nos. 11-15, 18 and 21-28 
were charged for an offence under S. 302 
read with S. 149, I-P. C., no such charga 
in the alternative against accused Nos. I 
to 10,.16, 17, 19 and 20 was framed. 
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While convicting accused Nos, 11-15, 18 
and 21-27 for an offence under S. 326/149, 
I. P. C. those who were acquitted of the 
charge under S, 302/34, L P. C., viz, 
accused Nos. 8, 9, 10, 16-17, 20 were rot 


convicted on the alternative charge under. 


S. 302 read with S. 149 I P. C. even 
though they were held to be members of 
the unlawful assembly, a fact discernible 
from the finding recorded on charges 1 
and 2 in which accused 8 and 20 have 
been convicted for an offence uncer 
S. 147 I. P, C. being members of an un- 
lawful assembly and committing the 
offence of rioting, and accused 9, 10, 
16-17 have been convicted for an offer.ce 
under S. 148 I. P, C. in that they com 
mitted an offence of rioting armed with 
deadly weapons, Yet, when it came to 
the question of vicarious liability for an 
offence under S, 326/149, I, P. C., accused 
8, 9, 10, 16, 17 and 20 have not been 
convicted jor the same though they are 
held to be members of the unlawful: as- 
sembly. E may be that the High Court 
acquitted them for the charge under 
S. 302/34, L P., C., on the ground that they 
were not shown to be participants in the 
assault on Gajarajan, yet if the High 
Court recorded a finding that the mini- 
mum common object of the unlawful as- 
sembly was to cause grievous hurt and 
tf the members of the unlawful assembly 
knew that such offence was likely to be 
committed in prosecution of the common 
object of the unlawful assembly, then 
consistent with that finding the High 
Court could not have failed to record a 
finding against accused 8, 9, 10, 16, 17 
and 20 convicting them for an offence 
under S, 326/149, I; P, C. But that having 
not been done, by nécessary implication 
the acquittal of accused 8, 9, 10, 16, 17 
and 20 for the offence under S. 326/149, 
I. P. C.,. has become final as it has not 
been challenged by the State by way of 
appeal. We cannot convict them for the 
offence under S, 326/149, I. P. C., in this 
appeal by the accused against their .con« 
viction and sentence for other offences. 
Accused Nos. 3, 6, 7 and 19 who accord- 
ing to us are not shown to have parti- 
cipated in the assault on deceased Gaja- 
rajan should be similarly treated in res- 
pect of charge No. 4.. Suffice it to say 
that no charge under S. 302/149, I. P, C, 
was framed against them, 


33. Under charge 4, the High Court 
has convicted accused 11-15, 18, 21-27 for 
an offence under S. 326/149, I. P. C. ob« 
serving that these accused at least must 
have known that an offence under S, 325 
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(see original), I. P. C. was likely to be 
committed in prosecution of the common 
object of the unlawful assembly, parti- 
cularly in view of the fact that Gajarajan 
was attacked and beaten’ by accused 1, 2, 
3, 4, 5, 6, 7 and 19. After holding that 


‘these accused must have known that at 


least an offence of grievous hurt was. 
likely to be committed in prosecution of 
the common object of the unlawful as- 
sembly and after referring to S. 325, 
I], P. C, the High Court convicted the 
aforementioned accused under S, 326/149, 
I. P. C. Apart from that, once the High 
Court after holding that accused Nos, 8, 
9, 10, 16, 17 and 20 were members of the - 
unlawful assembly though they were not 
shown to have participated in the assault 
on Gajarajan, ought to have logically 
convicted them under S, 326/149, I, P. C. 
consistent with its finding in para. 65. 
That having not been done and the ac- 
quittal of accused 8, 9, 10, 16, 17 and 20 
for the offence under S. 326/149, I. P, C. 
having become final, accused 3, 6, 7 and 
19 would have to be acquitted of the same 
charge for the reasons hereinbefore men~< 
tioned. It would thus not only be unfair 
but self-contradictory to sustain the con- 
viction of accused.11-15, 18 and 21-27 for 
the offence under S. 326/149, I. P. C. That 
would be an unequal treatment and, 
therefore, even though as members of the 
unlawful assembly they could have been 
fixed with vicarious liability, in view of 
the situation obtaining on the finding of 
the High Court, we have no option but to 
acquit them for the offence under Sec- 
tion 326/149, I. P. Ca Accordingly, the 
conviction of accused 11-15, 18, and 21-27 
for the offence under S. 326/149, I. P. C 
as recorded by the High Court and the 
sentence imposed upon them for me) samej ` 
are set aside, 


34. At this stage we must examine 
the prosecution case under charges Nos. 1 
and 2. Under charge 1, accused 1, 6, 7, 
8, 11, 12-15, 19-23, 26 and 27 have been 
convicted for an offence under S. 147, 
I. P. C., and under charge 2, accused 2, 3, 
4, 5, 9, 10, 16, 17, 18, 21, 24 and 25 have 
been convicted for an offence under Sec- 
tion 148, I. P. C. 


35. Before “we examine these two 
charges in detail it would be necessary to 
find out,as to when the unlawful as- 
sembly was formed, what was the com- 
mon object of the unlawful assembly and 
who were the members of this unlawful 
assembly who committed the offence of 
Tioting. To substantiate these two charges 
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the prosecution relies on the evidence of 
P. Ws. 1, 2, 4, 6, 7, 8, 9, 10, 12, 18, 16, 17, 
18, 19, 20, 21, 23 and 24. Before their evi- 
dence is analysed, a very shocking feature 
of the case which has made the task of 
this court much more difficult is the 
glaring contradiction in the approach of 
the High Court. While analysing the pro- 
secution evidence in para, 45, the High 
Court observes that it agrees with the 
reasons given by the leerned trial Judge 
for disbelieving the testimony of P. Ws. 
10, 12 and 13, and confirms the accuittal 
of accused 8, 9, 10, 16 and 17 regarding 
the murderous assault on deceased Gaja- 
rajan. It would be clear that the evidence 
of P. Ws. 10, 12 and 13 was discarded both 
by the learned Sessions Judge and the 
High Court. However, while appreciat~ 
ing the evidence in respect of charges 
Nos. I and 2 the High Court has referred 
to the evidence of P. Ws. 10, 12 and 13 in 
paragraph 62 of the judgment and along 
with other evidence, has accepted the evi~ 
dence of P. Ws. 10, 12 and 13. To be 
frank, this is really incomprehensible and 
it might indicate the degree of indiffer~ 
ence with which the evidence has_ been 
examined in this case while setting aside 
acquittal of 27 persons and convicting 
them all. Even Mr. Mula learned advo~ 
cate for the respondent did not invite us 
to re-examine the evidence of P. Ws. 10, 
12 and 13 and, therefore, it will have to 
be excluded from further consideration in 
respect of charges 1 and 2. Excluding the 
evidence of P. Ws. 10, 12 and 13, we would 
briefly refer to the evidence of the re- 
maining witnesses bearing on the ques« 
tion of charges 1 and 2, 


36. It is the prosecution case that de- 
ceased Gajarajan alighted from a bus and 
when he was proceeding towards - his 
house, a crowd emerged from Casuarina 
Thope. This crowd is witnessed by 
P. W. 1 and he refers to the presence of 
accused 1-23 in this crowd. The next 
witness in the sequence of events who ob- 
served the crowd is P. W. 16. Her evi- 
dence would show that she had seen cer- 
tain persons collecting at Casuarina 
Thope as well as Cashewnut Thope and 
some of them were armed with sticks and 
knives. Her evidence would show that 
when Gajarajan alighted from the bus, 
from Casuarina Thope a group of per- 
sons emerged and rushed towards Gaja- 
rajan. According to her Gajarajan was 
encircled and attacked near the well. She 
Tan away towards her house. It is very 
surprising that this witness does not 


identify. any .one from. amongst. the - 
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crowd, who encircled Gajarajan near the 
well and attacked him. In fact, in her 
examination-in-chief she makes it very 
clear that she coulc. not notice or see dis- 
tinctly as to who were all the persons. 
who were present and obstructing and 
waylaying the deceased near the well, 
This is rather ununderstandable because 
the witness is a resident of the very vil- 
lage and she is shown to be 38 years old. 
The evidence of this witness would 
suggest that a large crowd'had collected 
but it is not possible to believe that all 
of them were members of the unlawful 
assembly, It may be mentioned that ac- 
cording to P. W. 1, the deceased was first 
encircled and attacked near the well 
Therefore, P. W. 1 was present at tha 
time of the assault on the deceased near 
the well. There is evidence of P. W. 17 
to the effect that he heard a commotion 
emanating from school side and saw a 
mob consisting of 40 to 50 persons running 
in the street. He identified accused 2, 3, 
5, 9 and 15 in the crowd. There is also 
evidence of P. W, 9 that when he was ree 
turning home with his cattle in the after= 
noon on the date of occurrence he saw 
Gajarajan alighting from the bus and a 
crowd running from Casuarina Thope and 
raising alarm ‘Pidida’, There is evidence 
of P. W. 8 to the same effect. Now, if 
some persons had collected at one placa 
and on seeing Gajarajan alighting from 
the bus, emerged from that place and. 
chased him, and some of them belabour- 
ed him, it can be said that they had met 
for a purpose ‘and had a common object 
and acted in concert, Now, if some per- 
sons combined to attack Gajarajan and 
if they emerged together one can say that 
those who were the members of this as- 
sembly shared the common object of the 
assembly, viz., to assault and even to 
cause hurt to Gajarajan. That at that 
Stage an unlawful assembly was formed 
is unmistakably established, 


37. Mr. Chitaley, however, urged that 
the events occurred in two distinct parts, 
one near the well and another near tha 
house of P. W. 10 end that there was no 
correlation between the two; nor the in- 
cidents that occurred near the. house of 
P. W. 10 were a continuation of what oc- 
curred near the well. In this connection 
he also urged that in fact something had 
happened on that day around 12 noon and, 
therefore, it could not be said that those 
who had collected at Casuarina Thope 
and Cashewnut Thope and had emerged 


on seeing :‘Gajarajan formed an unlawful 


1978 


assembly. He invited our attention on 


the evidence of P. W. 12 the wife of | 


P. W. 10 who has deposed that she had 
heard the noise on that day around 
12 noon. This is a very casual statement 
made by the witness. In fact nowhere 


it is suggested that some incident occur= 


red at 12 noon. This submission was 
sought to be reinforced by referring to 
the statement of accused 4 who was in- 
jured and was found to be lying at the 
scene of the occurrence by the police 
officer, Accused 4 has stated that he was 
beaten around 2 p.m. by the members of 
the crowd 100 strong and amongst them 
was Gajarajan who caused him injury 
with a patta knife. The statement of ac- 
cused 4 stands by itself. There is nothing 
in the prosecution evidence to lend any 
assurance to it. On the contrary there is 
evidence of number of witnesses to be 
presently mentioned that it was when 
Gajarajan arrived that members of the 
crowd attacked him. It is, therefore, not 
possible to accept the submission of 
` Mr. Chitaley that something happened at 
12 noon and that at that time the aggres- 
sors were the members of the party of 
P. W. 31, P. W. 4 and deceased Gajarajan, 
and that something thereafter occurred 
at 2.30 p.m. in-which possibly Gajaraian 
got injured. Further the occurrence was 
one whole and attack on Gajarajan which 
took place at different spots removed by 
225 ft. is one and the same transaction. 
Undoubtedly, therefore, an unlawful as- 
sembly was formed by the time Gajarajan: 
was attacked near the well, but we must 
administer a caution that at that time the 
only object of the unlawful assembly dis- 
_cernible was to attack and belabour Gaja- 
rajan. This seems significant because the 
High Court has convicted accused. 1, 2, 4, 
5, 19, 23, 24, 25 and 27 for specific acts of 
assault and in respect of each such assault 
found proof. The remaining accused were 
convicted with the aid of S. 149, I. P. C. 
meaning thereby that each such casual 
and separate act of assault on different 
persons was committed by the specific ac- 
cused as member of the unlawful as- 
sembly and- that the remaining members 
of the unlawful assembly knew. that such 
offence was likely to be committed. On 
the facts of this case we are not disposed 
to draw such an inference for the reasons 
to be presently mentioned. 


38. While examining specific charges 
against - individual accused, it may be 


mentioned that accused 1, 2, 3, 4, 5, 6, 8, 


9, 24 and 25 are being convicted for dif- 
ferent offences and their presence as 
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members of the unlawful assembly is 
satisfactorily established. . Accordingly, 
agreeing with the High Court, the con~< 
viction of accused 1 and 8 for an offence 
under S. 147, I. P. C., and conviction of 


accused 2, 3, 4, 5, 9, 24 and 25 for an 


offence under S. 148, I, P, C., and the 
Sentences imposed upon them for the 
Same are hereby confirmed, 


39. Now, turning to the case of the rest 
of the accused, we would ordinarily ac- ` 
cept the presence of those accused as 
satisfactorily proved in respect of whom 
at least there is reliable evidence of three 
witnesses and while analysing the evi- 
dence we would be rather slow to accept 
the evidence of P. W. 19 standing by 
itself who, as we would presently 
point out, has been materially con- 
tradicted by her statement under Sec- 
tion 161, Criminal P, C. Approach- 
ing the matter from this angle, we would 
briefly set out the evidence. ‘The pre- 
sence of accused 6 is consistently spoken 
to by P. Ws. 1, 19, 20 and 24 and that evi- 
dence establishes the fact that accused 6 
was a member of unlawful assembly and 
charge under S. 148, I. P. C. is brought 
home to him. The presence of accused 7 
is spoken to by P. Ws. I, 19 and 20 but 
P. W. 19 has not referred to the presence 
of accused 7 in her police statement and, 
therefore, the reliable evidence is only of 
P. Ws. 1 and 20. On the test that we pro- 
pose to apply in this case, accused 7 will 
have to be acquitted. The presence of 
accused 11 is spoken to by P. Ws. 1, 18 
and 21, and his conviction for an offence 
under S. 147, I. P. C. and the sentence 
imposed for the same is confirmed, 
Against accused 12, 13 and 14 there is 
only evidence of P. Ws. 1 and 21 and we 
would rather hesitate to accept their pre- 
sence as members of the unlawful as- 
sembly and, therefore, their conviction 
for an offence under S. 147, I. P. C. and 
the sentence imposed upon them for the 
Same are set aside. In the case of ac- 
cused 15, his presence is affirmed by 
P. Ws. 1, 16, 17 and 18 which evidence is 
reliable and, therefore, his conviction and 
sentence under S, 147, I. P. C. are con- 
firmed. Against accused 19 there is the 
evidence of P. Ws. 1, 2, 19 and 23 and so 
far as accused 19 is concerned, P. W. 19 is 
consistent. Therefore, this evidence is 
sufficient to confirm his conviction and 
sentence. So far as the case of accused 20 
is concerned, his presence is referred to 
by P. Ws. 1, 19 and 24 and. the evidence 
of P. W. 19 so far as this accused is con- 
cerned is quite consistent and his con- 
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viction and sentence are, therefore, con-« 
firmed. In respect of accused 22, there 
-is the evidence of P, W. I alone. Simi- 
larly in respect of accused 26 there is the 
evidence of P. Ws. 6 and 21 alone and in 
respect of accused 27 there is evidence of 
P. Ws. 4 and 21 and for the reasons here« 
inbefore stated, we would hold that their 
presence is not satisfactorily established, 
and, therefore, the conviction of ac- 
cused 22, 26 and 27 for an offence. under 
-§. 147, I. P. C. and the sentence imposed 
for the same are set aside. There is evi- 
dence of P. Ws. 1, 16 and 18 against ac- 
cused 23 and that evidence is consistent 
and reliable and, therefore, the convic- 
tion of accused 23 for the offence under 
S. 147, I. P. C. and the sentence imposed 
for the. same are confirmed, 


40. There is the evidence of P., Ws. 1, 
16, 18,19, 20, 21 and 24 against accused. 10 


but we would not take into consideration ` 


the evidence of P. W. 19 because she is 
not consistent so far as accused 10 is con- 
cerned. Even then there is sufficient and 
reliable evidence to affirm the conviction 
and sentence of accused 10. There is evi- 
dence of P. Ws. 1 and 19 only against ac- 
cused 16. but P. W. 19 is contradicted by 
her police statement and, therefore, there 
remains the evidence of P, W. 1 alone 
against accused 16 and in the circum- 
stances of the case it would not be pos- 
sible to confirm the conviction and 
sentence of accused 16 for an offence 
under S. 148, I. P. C. His conviction and 
sentence for an offence under S. 148, 
I, P. C. are, therefore, set aside. Against 
accused 17 there is reliable evidence of 
P. Ws. 1, 2, 8, 19 and 23.. Similarly, 
against accused 18 there is reliable ‘evi= 
dence of P. Ws. 1, 19, and 23 and against, 
accused 21 there is reliable evidence of 
P. Ws. 1, 6 and 24 and, therefore, the con= 
viction of each of them under S. 148, 
I. P. C. and the sentence imposed upon 
. them for the same are hereby confirmed. 


41. Turning now to the specific charges 
of hurt or grievous hurt caused by spe- 
cific aceused to specific prosecution wit- 
nesses it would be advantageous to 
specify which charges are held proved by 
the High Court. The following chart will 
bear out the findings of the High Court: 

(See the Chart on P. 1667) - 
| 42. Under charge 7, accused 1 is con- 
victed for having caused a hurt to P. W. 8 
Gangappa Naicker by giving a blow with 
a stick on his left shoulder. There is 
evidence of P. W. 8 to this effect and this 
evidence is borne out by the evidence of 
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P. W. 15 Dr. Pragdeeswaran. who found 
an abrasion medial 1/3 of the left clavicle 
3° XxX ¥. An X-Ray did not reveal any 
fracture of the clavicle. If a stick blow 
was given by accused I to this witness 
he would be able to identify him as the 
incident ‘occurred around 2.30 p.m. in 
broad day light. We agree with the High 
Court that accused 1 should be convicted 
for the offence uncer S,.3238, I. P. C. and 
there is no reason to interfere with the 
sentence awarded to him. . 

43. Under charge 9 accused 2 is con- 
victed for having committed an offence 
under S. 324, I. P. C. for inflicting an in~ 
jury with a sharp edged weapon like a 
patta knife on the left calf muscle of 
P. W.. 6 Subramaniam. P, W. 11 Dr. 
Ramachandran fourd an incised wound 
over. the back of left leg (over the calf 5” 
below the knee), oklique 6 cms, X 2 ems, 
The medical evidence thus corroborates 
the evidence of P. W. 6 and this evidence 
is further corroborated by the evidence 
of P. W. 1. The High Court has accepted 
the evidence and we see ‘no reason to 
take a different view of the matter. Ac- 
cused 2 was, therezore, rightly convicted 
for an offence under S.. 324, L P. C. and 
we confirm the sertence of rigorous im= 
prisonment for six months imposed upon 
him for the same cffence, 


44. Under charge 11 accused 4 fs con- - 
victed for inflicting different injuries on 
the head of P, W. 2 Vedagiri with a sharp 
cutting instrument. like patta knife. There 
is evidence of P. W. 2 to that effect. 
P. W. 11. Dr. Ramachandran examined 
this witness and found as many as 14 in- 
juries on his person, Ext. P-8 is the 
certificate of injuries. From amongst 
these 14 injuries, injury No. 2 is an in- 
cised wound over the left parietal region 
4 ems. X $em, Injury No. 4is an incised 
wound over the back of left ear 2 X } cms. 
and injury No. 1'is a smell incised wound 
over the left temporal region 2 cms. X 
scm. This medical evidence would amply 
corroborate the evidence of P. W. 2. On 
this point there is also evidence of P. W. T. 
which would render assurance to the evi- 
dence of P. W. 2. The High Court bas 
accepted his evidence and we see no re- 
ason to take a’ different view of the 
matter, Accordingly the conviction of 
accused No. 4 for an offence under S. 324, 
I. P. C. and the sentence of rigorous im- 
prisonment for six months imposed upon 
him for the same are confirmed. 

45. Under charge 13 accused No. 4 is 
convicted for an offence under S. 324, 
I, P, C,.for causing hurt on the hand of 
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caused on the left index finger of P. W. 7. 
There is evidence to that effect of P. W. 7. 
There is also evidence of P. W. 8 to the 
same effect. P. W. 11 Dr. Ramachandran 
found one incised wound on the pulp of 
left index finger 2 ems, X f em. The in- 
jury was found fresh and was bleeding, 
when examined by Dr. Ramachandran, 


The High Court has accepted this evi-. 


dence and nothing was pointed out to us 
to take a different view of the matter. 
We accordingly confirm the conviction of 
the accused under S. 324, I. P. C. and the 
sentence of six months rigorous beads oak 
ment imposed upon him. 


46. Under charge 17 accused 5 was 
convicted for causing injury on the right 
knee cap of P. W. 1 by pelting a stone at 


him. This part of evidence is borne out. 


by the evidence of P. W. 11. Dr. Rama- 
chandran who found a contused wound 
over the inner aspect of right leg, just 2” 
below the knee, 24 cms. X 14 em. of 
P. W. 1. In the opinion of. Dr. Rama- 
chandran such an injury could be caused 
by being hit by a stone. There is evi- 
dence of P. W. 6 to the effect that he saw 
accused 5 chasing P. W. 1. We agree 
with the High Court that this evidence is 
sufficient to bring home the charge against 
accused 5 for an offence under S, 323, 
I. P. C. and we affirm the conviction and 
sentence of accused. 5 on this count. 


47. Under charge 19 accused 19 has 
been convicted for causing injuries to 
P. W. 2 by hurling stones at him. Ac- 
cording to the evidence of P. W. 2, by the 
stones. pelted at him by accused 19 he was 
hurt on his left finger, chest and on the 
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Accused Oharge Offence for No. of Weapon 
No. No. which prosecution used. 
“ convicted. ` witness 
injured. 
1 7 U/s. 323, IPO PW. 8 Stick. 
9 9 U/s. 324, IPO PW. 6 Patta kathi: 
3 il U/s. 324, IPO PW. 2 do. 
4 13 Ui/s. 324, IPO PW. 7 -do. , 
5 17 U/s. 323, IPO PW. 1 Stone. 
19 19 U/s. 325, 1 PO PW. 2 Stone. 
23 \ 21 U/e, 323, IP O P W. 13 Stick, 
24 ` 23 U/s. 324, IPO PW. 4 Patta kathi. 
25 25 U/s. 324, IPO PW. 4 Iron pipe. 
29 U/s. 323, IP O PW. 4 tone. 
3.10, 15.17; 38 U/s. 427, IPO _ ~~ 
19.21 & 23. read with §, 34 
(Mischief) | me | 
2,3,8&9 39 U/s. 427/34, IPO ome a 
P. W. 7 by a patta knife. The injury was knee. Dr. Ramachandran examined 


P. W. 2 on 27th November 1968, i.e. on 
the date of the occurrence itself. He 
found as many as 14 injuries on his per- 
son. In the opinion. of Dr. Ramachandran’ 
injuries 1, 2 and 4 of P. W. 2 could have 
been caused by a patta knife and the re- 
maining injuries could have been caused 
by being hit by stones or other objects. 
An X-Ray examination of injury 7 being 
a contusion over the dorsum of left hand 
revealed a fracture of the middle left 
ring finger and in his opinion it was a 
case of grievous hurt. Now, the charge 
in this case is that the principal attack 
was directed against Gajarajan and some 
members of the crowd were pelting 
stones. P. W. 2 has suffered as many as 
14 injuries, some with deadly weapon 
like patta knife. It also appears that 
apart from accused 19 there were others 
from the mob who pelted stones. TIt is, 
therefore, difficult to believe that P.W. 2 
when he was a victim of simultaneous as- 
sault by a number of assailants and ordi- 
narily when stones were being pelted 
from a distance he would be able to 


‘identify and say with precision that a 


stone hurled by a particular accused 
caused him a particular injury. Along 
with this we have to bear in mind that an 
omission was brought on record with re- 
ference to his police statement which 
showed that he had not stated that a 


` Stone ‘hurled by a. particular accused 


caused him the particular injury. His 
attempt at specification and the further 
attempt to attribute injury No. 7 to ac- 
cused 19 clearly suggests an improvement 
and the improvement seems to be moti- 
vated, viz., to attribute specific injury to 
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accused 19. At one stage according to 
P. W. 1, accused 19 was very near Gaja- 
rajan who had fallen in front of 
the house of P. W. 10 and was 
seen dropping a stone on his head. P. W. 2 
was at some distance. therefore, stones, 
if at all hurled at P. W. 2, must have been 
from a distance and again P. W. 1 does 
not say that he saw aczused 19 hurling 
stones at P. W. 2. In this state of evi- 
dence we are not satisfied that accused 19 
caused injuries to P. W. 2 by hurling 
stones and his conviction for an offence 
under S. 325, I P. C. cannot be sustained 
and it must be set- aside as also the 
sentence imposed upon kim for the same. 


48. Under charge 21 accused 23 was 
convicted for an offence under S. 323, 
I. P. C. for causing injury with a stick to 
P. W. 13. There is evidence of Dr. 
Pragdeeswaran to the effect that P. W. 13 
was examined by him on 28th November 
1968. The Medical Officer did not find 
any visible mark of injury but deposed 
that he found tenderness over the mus- 
cles on the back of P. W. 13 at that time. 
The name of the accused 23 is Pazhandi 
Naicker. In the F. I. 3. Ext. P-2 it is 
stated that Pachammal wife of Pazhandi 
Naicker was having a stone. In his evi~ 
- dence P. W. 1 claimed that he knew Paz- 
handi Naicker accused No. 23. He also 
deposed that he had seen accused 23 in 
the mob that chased Gajarajan after 
emerging from Casuarina Thope. Now, 
it is not made clear whether the person 
referred to by P. W. 1 in FIR, Ext. P-2 
as described herein above is the same 
whose presence he referred to in the mob. 
It was rightly pointed cut by Mr. Chita- 
ley that accused 23 is 91 years old and 
that P. W. 13 Thirumathi Kannammal is 
a woman and if the stick blow was given 
to a woman, it is difficult to believe that 
there would not appear any visible mark 
of injury. Therefore, in the absence of 
medical evidence corroborating the evi- 
dence of P. W. 13, we are not inclined to 
accept the evidence of P.: W. 13 that a 
blow was given to her with a stick by ac- 
cused 23. Charge 21 is not thus brought 
home to accused 23 and his conviction for 
an offence under S. 323, L P. C. and the 
sentence imposed upon him for the same 
are set aside. 

49. We would next deal with the nee 
charges Nos. 23 and 25 together. Under 
charge 23 accused 24 is alleged to have 
caused an injury to P. W. 4 with patte 
knife. Similarly, under charge 25 ac- 


cused 25 was alleged to have caused ar: . 


injury on the left hand of P. W. 4 with 
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an iron pipe. P. W. 4 Gnanamurthi is a 
brother of deceased Gajarajan as also of 
P. W. 31. P. W. 4 was examined by 
P. W. 15 Dr. Pragdeeswarani on 27th Nov., 
1968 at about 6.30 p.m. He found as 
many as 11 injuries on the person of 
P. W. 4. In his opinion injury No. 1 an 
incised wound 1” x 2” over the frontal 
region, could have been caused by a sharp 
edged weapon and the remaining injuries 
of P. W. 4 could have been caused’ by a 
blunt weapon depending upon the force 
with which it was used. -His further. 
opinion is that an X-Ray of injury No. 11 
revealed a fracture on the ankle in the 
lower end of tibia. He has also produced 
the certificate of injuries, Ext. P-30. Mr 
Chitaley urged thet the names of acs 
cused 24 and 25 are not mentioned in the 
FIR, Ext. P-2, Accused 24 is the son-of 
accused 11. Now, it is certainly true that 
the names of accused 24 and 25 are not 
shown in the FIR, Ext. P-2 lodged by 
P. W. 1. But we must remember that 
witness P. W. 4 is an injured witness, 
There is also the evidence of P. W. 6 who 
is an injured witness and whose presence 
cannot be disputec at the scene of oc- 
currence, P, W. 6 lends assurance to the 
evidence of P. W. 4 against both accused 
Nos. 24 and 25 on the point of causing ins. 
juries to P. W. 4. It was again pointed 
out to us that P. W. 6 is not a resident of 
village Karpakkam. That may be so. But 
his cross-examination does not reveal 
that he was not able to identify the ac~ 
cused. The High Court has accepted the 
evidence of P. W. 4 against accused 24 
and 25 and we are not disposed to take a 
different view of the matter. Therefore, 
we would confirm the conviction of ac- 
cused 24 and 25 under charges 23 and 25 
for an offence under S. 324, I. P. C. and 
the sentence imposed upon each of them 
for the same. . 


50.. Under charge 29 accused 27 is con- 
victed for an offence under S. 323, I. P. G 
for causing hurt to P. W. 4 by pelting a 
stone. at him, There is the evidence of 
P. W. 4 that a stone was hurled by ace 
cused 27 which caused hurt on his left. 
leg. Dr. Pragdeeswaran found a minor 
abrasion over the left leg of P. W. 4 at 
injury No. 10. P. W. 6 has deposed that 
he had seen accused 27 having a bag full 
of stones. But in his examination-in- 
chief he does not say that accused 27 
hurled a stone and caused hurt to P. W., 
4. At some stage in cross-examination 
as it was of a rambling character thera 
appears in evidence that accused 27 did 
hurl stone at P., W. 4. But an omission 
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was brought on record with reference to 
his police statement in which he had not 
stated that accused 27 was one of the 
assailants of P. W. 4. Therefore, it could 
not be said that the evidence of P. W. 6 
lends assurance to the evidence of P, W. 
4. P, W. 21 tried to refer to the pre« 
sence of some accused persons but he is 
not clear whether he had seen accused 27 
in the assembly, In this state of evidence 
there is evidence of P. W. 4 alone against 
accused 27 and if a stone is hurled from 
a distance and if he was being attacked 
by other accused with stones, it is diffi- 
cult to believe that he would be able to 
say with certainty that it was the store 
hurled by P. W. 27 which hit him and, 
therefore, the case against accused 27 cn 
this point is not free from doubt. The 
offence under S. 323, I P. C, has not, 
therefore, been brought home to her ard 


her conviction and sentence for the. 


offence under S, 323, I P. C, 
aside. 


51. Under charge No. 38 accused 3-10, 
15-17, 19-21 and 23 have been convicted 
for an offence under S. 427 read with 
S. 34 1 P. C, in that all the accused in 
furtherance of the common intention 
caused damage to the pump set belonging 
to P. W. 31 and his brothers and also 
caused damage to the zinc sheet shed 
under which the engine and the pump 
set were installed. In this connection 
the prosecution has examined two wit- 
nesses, P. Ws. 19 and 20. P. W. 19 is the 
sister of deceased Gajarajan and her 
daughter Sarasu was married with de- 
ceased Gajarajan. P. W. 19 has deposed 
that on the date of the occurrenze 


are sat 


around 2.30 p.m. her daughter Sarasu 


came rushing to her house and told har 
about a commotion being raised in the 
village near the school. She asked her 
daughter Sarasu to go to Royapettah 
Hospital to inform P, W. 31 about the 


trouble. She then proceeded to the house . 


of her brother and she saw a crowd de- 
molishing the house of her brother. In 
the crowd she saw accused 6 armed with 
an iron rod who rushed at her. She 
went near the cattle shed. The zine 


sheet shed was nearby and in the shed 


the engine and pump set were installed. 
She deposed that she saw accused 3, 8, 
9 and 10 damaging the pump set. Accu- 
sed 9 threw a big stone on the engine 
and the pump set and accused 3, 8 and 
10 damaged the. pump set by striking the 
engine with iron rods and sticks. The 
crowd also caused damage to the zine 
sheet shed. Accused 7 went inside the 
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house. She then stated that a crowd of 
50-60 persons entered the house and 
ransacked the doors, windows,. ete, - In 
this crowd she recognised accused 1, 2, 
3, 4, 6, 8, 9, 10, 15, 16 and 17 who were 
demolishing the doors and windows, She | 
further deposed that she saw accused 5, 

19, “23 and 28 in the crowd. She added 


that accused 20 and 21 were also in the 


crowd. She stated that after causing 
damage to the house all the accused ran 
away. Now, there is evidence showing 
that the house was ransacked and the 
engine and pump set were damaged vide 
Exts. P-31 and P-32, The question is: 
how many accused participated in caus- 


_ing the mischief? In the cross-examina- 


tion she was specifically confronted with 
her police statement and it transpired 
that she had not named accused 6, 3, 8, 
10, 9, 7, 2, 16 and 23 in her police state- 
ment as being members of the crowd 
causing damage to the pump set or the 
shed. Of course, we must make it clear 
that the question has been asked in the 
most objectionable manner and it is sur- 
prising that it was allowed to be put in 
that form. The relevant portion of the 
cross-examination reads as under: 


“It is not (sic) the following accused 
alone against whom I allege as having 
taken part in the occurrence, to the police 
when I examined A-1 Muthu Naicker; 
A-4 Singam, A-15 Narayanaswami, A-21 
Muthu, A-20 Govindan, A-28 Uli: A-17 
Ramalingam, A-18 Ramakrishnan, A-19 
Rajabathar, A-5 Raman as persons armed 
(with) pipes, knives and sticks at that 
time. (The learned PP. concedes that the 
witness has mentioned only the names of 
aforementioned persons and not others 
whom the witness implicated along with 
these persons in this Court in examina- 
tion in chief),” 


52. This is the most objectionable 
manner of using the police statement and 
we must record our emphatic disapproval 
of the same. The question should have 
been framed in a manner to point out 
that from. amongst those accused men- 
tioned in examination-in-chief there were 
some whose names were not mentioned 
in the police statement and if the witness 
affirms this no further proof is necessary 
and if the witness denies or says that she 
does not remember, the investigation offi- 
cer should have been questioned about it. 
The sum total of the recorded evidence is 
that the witness has not referred to the 
presence of accused 6, 3, 8, 10, 9, 7, 2, 16 
and 23 in her police statement in the. 
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crowd. This omission is very important 
because she is the only material witness on 
this point. The High Court unfortunately 
has omitted to take any note of this omis« 
sion. The High Court, however, observed 
that the evidence of P. W. 19 is corrobo- 
rated by the evidence of P. W, 20. P. W. 
20 Thirumathi Rani Ammal is the wife of 
P. W. 4 Gnanamurthi, the brother of de- 
ceased Gajarajan and P. W. 31. She dex 
posed that she saw a crowd passing from 
opposite her house. She said that som 
members of the crowd were armed with 
weapons and on reaching near the hous? 
they entered the house and broke open 
the windows and doors with the weapons 
with which they were armed, She said 
that accused 9 entered the- house and 
pushed out the two electricians working 
in the. house, A grievance was made by 
Mr. Chitaley that these two electricians 
were not examined. As we are not satis« 
fied about the evidence in respect of this 
charge, we are not inclined to attach any 
importance to the non-examination of 
the two electricians. Suffice it to sar 
that they were strangers and. would no: 
have thrown any light on the participa- 
tion of accused in the occurrence. The 
“witness has stated that she saw accused 
2, 3, 6, 7, 8, 9, 10 in the crowd. She de- 
posed that accused 3, 8 9 and 10 caused 
damage to the pump set. It would thus 
. appear that witnesses P. W. 19 ‘and 20 are 
consistent that accused 3, 8 9 and 10 
were seen causing damage to the pump 
set. But it simultaneously transpires 
that P. W. 19 has not referred to the 
presence of accused 3, 8, 9 and 10 in her 
earlier police statement. The High Cour: 
merely made a cryptic statement ` than 
there is evidence of P. Ws. 19 and 20 on 
this part of the prosecution .case and tha: 
evidence is borne out by MO. 35 showing 
broken parts of oil engine, MO. 36 wooden 
pieces of the window, MO. 37 another 
broken wooden part recovered from .the 
scene of occurrence. There is no doub: 
that the house of the deceased and his 
brothers was ransacked. There is also no 
doubt that some damage, was caused to 
the pump set and the engine, but on the 
question as to who took part from 
amongst the big crowd in this nefarious 
activity there is lack of consistency be- 
tween the evidence of P. Ws. 19 and 20, 
and P. W. 19 the material witness is con~ 
tradicted by her earlier statement. IZ 
we eliminate accused 2, 3, 6, 7, 8 9, 18 
16 and 23 as having not been implicated 


at the earliest moment which would show 


` that. there was an improvement at the- 
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time of the evidence and if the evidenca 
is that others were merely in the crowd, - 
it cannot be said that charge No. 38 is 

brought home to the accused who are 
convicted, There is a reasonable doubt 
about the veracity of the prosecution case 


-on this point anc the accused are en= 


titled to the benefit of doubt. 


53. Under the last charge No. 39, 
accused 2, 3, 8 ard 9 have been convicts 
ed for committing an offence under 
S. 427 read with S, 34 I, P, C, în that 
these accused along with several others 
entered the house of P, W. 18, Thiru- 
mathi Andal Ammal and caused damage 
to the tailoring machine, radio, glass 
almirah and other articles of household 
furniture, P. W, 28 deposed that a crowd 
came near her house and some of the 
members of the crowd were armed with 
knives and other weapons. She estimated 
the strength of the crowd to be 40 or 50 
persons, She stated that some members 
of the crowd asked her whether her huse . 
band Vembuli Naicker was available in- 
side the house or not. and then imme-«| 
diately the members of the crowd enters 
ed her house. Arnone others, she recog« 
nised accused 1, 2, 3, 4, 5, 8, 9, 10, 11, 
15, 17, 23. She said that from amongst 
these accused, accused 2, 3, 8 and 9 and 
one Kasi damaged the tailoring machine, 
radio, glass almirah, etc, Some others 
caused damage to the doors. She depo- 
sed that accused 8 enquired whether her 
husband Vembuli Naicker was available 
as he was to be cut to pieces whereupon 
she ran to the back yard and hid herself 
behind a bush. Some time after further 
searching the house the crowd left tha 
house. MO. 28, MO. 29, MO. 30, MO. 31, 
MO. 32 and MO. 33 evidence the damage 
to. the furniture and the broken pieces 
recovered from the scene of vandalism, 
Hers is the only evidence on this point, 
There is no infirmity pointed out in the 
evidence. If some accused caused damage 
to the articles belonging to her in her ` 
house in her pres2nce and if the High 
Court chose to place implicit reliance on 
her evidence ther2 is no reason to take 
another view of tne matter and her evi- 
dence: has been accepted only against 
accused 2, 3, 8 and 9 who have been con- 
victed for an offence under S. 427 read 
with S. 34, I. P. C.. We agree with the 
High Court on the analysis of the evid- 
ence of P. W. 18 and confirm the con~« 
viction of accused 2, 3, 8 and 9 for an 
offence under S. 427 read with S. 34, 
I. P. C., and the sentence imposed upon 
them for the same. 
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54. Turning now to the charges under 
heads 4, 8, 10, 12, 14, 18, 20, 22, 24, 26 
jand 30, it must be pointed out that under 
these charges all the accused were con= 
victed with the aid of S. 149, I. P. C. in 
respect of specific offences committed dy 
each individual accused in the case of one 
or the other prosecution witness, With- 
out elaborating we must at once say that 
in a case’ of this nature where a large 
crowd collected all of whom are not shown 
to be sharing the common object of the 


unlawful assembly, a stray assault by any 


one accused on any particular witness 
could not be said to be an assault in pro~ 
secution of the common object of the 
unlawful assembly so that the re- 
maining accused could be imputed 
the knowledge that such an offence 
was likely to be committed In pro- 
secution of the common object of the 
unlawful assembly. To illustrate, when 
it is alleged that a certain accused pelted 
a stone and caused an injury to some 


one who came within ths trajectory of 


the stone, could it be said that all other 
members of the unlawful assembly knew 
that such an offence would be committed? 
We are, therefore, not inclined to sustain 
the conviction of the accused for charges 
under heads 4, 8, 10, 12, 14, 18, 20, 22, 
24, 26 and 30 and accordingly the con- 
viction of the accused under the afore- 
mentioned charges and the sentence im< 
posed for the same are set aside and 
|they are acquitted of these charges,’ 

55. Summing up the findings recorded 
by.us under various charges, we confirm 
the conviction and sentence imposed 
upon accused 1, 6, 8, 11, 15, 19, 20 and 
23 for the offence under S. 147, I. P., C. 
We set aside the conviction and sentence 
of accused 7, 12, 13, 14, 22, 26 and 27 and 
bata them of the offence under S, 147, 
a P. C 


56. The conviction and sentence of 
accused 2, 3, 4, 5, 9, 10, 17, 18, 21, 24 
and 25 for the offence under S. 148, 


I. P. C. are confirmed. The conviction | 


and sentence of accused 16 for the offenze 
under S. 148, I. P. C., is hereby set aside 
and he is acquitted of the charge, 


57. The conviction of accused I, 2, 4, 
and 5 for the offence under S. 302 read 
with S. 34, I. P. C. and the sentence of 
life imprisonment imposed upon each of 
them are hereby confirmed. The convi2- 
tion of accused 3, 6, 7 and 19 for the 
offence under .S. 302/34, I. P. C. and the 
sentence of imprisonment for life impos- 
ed upon each of them are. hereby set 
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aside and each one of them is 
of that charge, 4 

58.. The conviction and sentence - oł 
accused 11, 12, 13, 14, 15, 18, 21, 22, 23, 
24, 25, 26 and 27 for the offence under 
S. 326/149, I, P. C. are hereby set aside 
and each one of them fs acquitted of the 
said charge.. 

59. The conviction and sentence of 
accused No. 1 for the offence under 
S. 323, L P. C, under charge 7 are here- 
by confirmed, 

60. The conviction and sentence of 
accused 2 under charge No. 9 for an 
offence under S. 324, I, P. C. are hereby 
confirmed. 

61. The conviction and sentence of 
accused 4 under charges 11 and 13 for an 
offence under S, 324, I, P. C. are hereby 
confirmed, 


62. The conviction of accused 5 for an 
offence under S, 323, I. P. C., under charge 
17 and the sentence imposed upon him 
for the same are hereby set aside and 
he fs acquitted of that charge. 

63. The conviction and sentence of ac- 
cused 23 for an offence under S. 323, 
I, P. C. under charge 21 are hereby set 
aside and he is acquitted of that charge. 


64. The conviction. and’ sentence of 
accused 24 for an offence under S. 324, 
I, P. C. under charge 23 area hereby con- 
firmed. 

65. The conviction and sentence’ of 
accused 25 for an offence under charge 25 
are hereby confirmed, 


66. The. conviction and sentence of 
accused 27 for an offence under S. 323, 
I. P. C. under charge 29 are set aside 
and the accused is acquitted of that 
charge. i 

67. The conviction of accused 3, 4, 5, 
6, 7, 8, 9, 10, 15, 16, 17, 19, 20, 21 and 
23 of an offence under S., 427/34, I. P. C. 
under charge 38 and the sentence impo- - 
sed upon them for the same are hereby 
set aside and all the accused herein men~ 
tioned are acquitted of that charge. 

68. The conviction of accused 2, 3, 8 | 
and 9 for an offence under S. 427/34, 


‘I. P. C. and the sentence imposed upon 


them for the same under charge 39 are 
hereby confirmed. 

69. The conviction of the various ac- 
cused by the High Court under charges 
8, 10, 12;°14, 18, 22, 24, 26 and 30 for 
offences under Ss. 323, 324 and 325, LP.C, 
read with S. 149, I. P. C. and separate 
sentence imposed upon them for the same 
are set aside and all the accused therein 
involved are acquitted of these offences, © 
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70. The substantive sentences are 
directed to run concurrently. 

71. Criminal Appeals Nos. 230 and 


238 of 1972, and 97 of 1973 are partly 
allowed to the extent conviction and 
sentence for various offences herein- 
above set out are set aside and dismiss- 
ed to the extent conviction and sentences 
are confirmed. Those of the accused who 
are sentenced to suffer imprisonment 
should be given adjustment for the period 
they were in prison either as under trial 
prisoners or as convicts after the High 
Court convicted them, according to law. 


Order accordingly, 
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Bhupesh Deb Gupta (dead) by Lrs., Ape 
` pellants v: State of Tripura, Respondent. 


Criminal Appeal No, 74 of 1972, D/- 
22-9-1978. 

Penal Code (45 of 1860), S. 161 — Pre- 
vention of Corruption Act (2 of 1947), Sec- 
tion 4 (1) — Criminal P. C. (2 of 1974), 
S. 215 — Charge under S. 161, I. P. C. — 
Prosecution seeking te make a case dif- 
ferent from that stated in charge — Pre- 
judice to accused — Effect — Presumption 
under S. 4 (a) of Prevention of Corruption 
Act whether available. Cri. A. No. 21 of 
1967, D/- 30-7-1971 (Tripura), Reversed. 

In the instant case, it was proved that 
the accused, who was a public’ servant 
charged under S. 161 of the Penal Code, 
demanded a certain amount of money for 
securing a job for one S. The money was 
remitted by N and received by the aca 
cused, The accused was found to have 
no authority to secure the job promised 
by him. The charge against the accused 
under S. 161 of the Penal Code stated that 
the money was remitted by N for showing, 
in the exercise of official function, a fav- 
our to S on the plea of securing a service 
for S, It also appeared from the charge 
and from the judgment of the courts be= 
low that the courts proceeded on the basis 
that the gratification was received by the 
accused -for showing favour as a public 
servant, The basis af the charge was 
entirely different from what was sought 
to be made out by the prosecution ie. 
the gratification was paid to the accused 


®(Cri. A. No. 21 of 1967, D/- 30-7-1971, 
Tripura). 
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for influencing a public servant to show 
favour. It could not, therefore, be said 
that the accused was not prejudiced by 
the frame of the charge. It would have 
been open. to the prosecution to rely on 
the presumption under S. 4-(1) of the 
Prevention of Corruption Act if the 
charge was properly framed and the ac- 
cused was given an opportunity to meet 
the charge which the prosecution was 
trying to make out against the accused, 
On a careful scrutiny of the facts 
case, the contention -of the 
accused that he was prejudiced by tha 
defect in the charge and that he had no 
opportunity to meet the case that was 
put forward against him had to be ac- 
cepted. His conviction was; therefore, 
not maintainable. (Cri. A. No. 21 of 1967, 
D/- 30-7-1971 (Tripura), Reversed). 
(Para 12) 
Anno: AIR Comm., Penal Code (2nd 
Edn.), S. 161, N. 4; AIR Comm., Criminal 
P. C. (7th Edn.), S. 215, N. 1 and N. 3; AIR 
Manual (3rd Edn.), Prevention of Core 


. ruption Act, S. 4, N. 3. 


Mr. M. K. Ramamurthi, Sr. Advocate 
(M/s. J. Ramamurthi and Miss R. Vaigai, 
Advocates with hirm), for Appellants: M/s. 
E. C. Agarwala and R., N., Sachthey, Ads 
vocates, for Respondent, 


KAILASAM, J.:— This appeal is by 
special leave against the judgment of the 
Judicial Commissicner at Agartala con- 
victing the appellant, Bhupesh Deb Gupta _ 
of an offence under S. 161, L P. C, and 
sentencing him to a fine of Rs. 200/-, 

2. Pending appeal in this Court, the 
appellant died and his widow brought on 
record as the legal representative of Bhu-= 
pesh Deb Gupta, as she was adversely 
affected by the sentence of fine and con- 
viction under S. 151, as it deprived her 
of receiving the pay and other allowances 
which the accused would have been en- 
titled to but for his conviction. 

3. The accused Bhupesh Deb Gupta 
alias Erick was working as an Upper Divi- 
sion Clerk in the Tripura Territorial 
Council in the yeer 1959. While investis 
gating some other offence, P, W, 1 Shri T, 
Ganguly who was the Deputy Superin- 
tendent of Police in Tripura in 1963 cama 
across certain postal envelopes in the . 
office of the Chief Executive Engineer 
which disclosed that the accused was re- 
ceiving bribes. After investigation, the 
accused was charged with various offences, 


- In this appeal we are only concerned with 


the charge that the accused received a 
sum of Rs. 75/- from Nikhil Chakraborty 


_as gratification as a motive or reward for 


3 
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showing favour to him and that on or 
‘about 2nd December, 1961 he received 
Rs. 75/- sent by Money Order by Mr, 


- Nikhil Chakraborty on behalf of ons 


Sachindra Dey as gratification for sccur- 
ing service for the said Sachindra Dey. 
4. The trial Court found the accused 
guilty of the charge of receiving Rs. 75/- 
from Nikhil Chakraborty on or about 2nd 
December, 1961 and convicted him of an 
offence under Section 161, I P. CG anid 
sentenced him to suffer rigorous imprison- 
ment for two months, The trial Court 
framed other charges but found him 
guilty of another charge which need not 


be referred to as finally he was acquitted 


by the High Court of all charges except 
the one referred to above. The High 
Court while confirming the conviction 
under S. 161, I, P, C. regarding the re- 
ceipt of Rs. 75/- from Nikhil Chakraborty 
reduced the sentence to a fine of Rs. 200'= 
only, taking into account the age and the 
long lapse of time between the date of 
oifence and the date of conviction. 


5. The charge with which we are con- 
cerned as framed by the Sub-Judge, Agat- 
tala reads as followss 


“That you Shri Bhupesh Deb Gupta, 
alies Erick Deb Gupta, Assistant Civil 
Secretariat, Tripura, which working as 
Upper Division Clerk in the Office of the 
Chief Executive Officer of the Tripura 
Territorial Council (now defunct) accert- 
ed on or before 2nd day of December, 
1961 a gratification other than legal re- 
muneration of an amount of Rs. 75/= 
through money order from Shri Sachin« 
dra Deb, remitted by Shri Nikhil Chakra- 
borty for showing, in exercise of your 
official function, favour to the said Sa= 
chindra Deb, on the plea of securing ser- 
vice for the said Sachindra Deb and 
. thereby committed an offence punishable 
under S. 161' of the I, P. C, and within the 
cognizance of this Court”, 


6. The charge states that accused was 
a public servant and that he accepted a 
gratification other than legal remunera~ 
tion of an amount of Rs. 75/- from Nikhil 
Chakraborty for showing, in exercise of 
his official function, favour to Sachindra 
Dey by securing service for Sachindra 
Dey. Before the accused can be held 
guilty of an offence under S. 161 of the 
i, P. C., the following ingredients will 
have to be proved: - 

1, The accused at the time of the 
offence was a public servant. 


2. That he accepted from some person 
a gratification, . 


$ 
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3. That such gratification was not a 
legal remuneration due to hin, 

4. That the accused accepted the grati- 
fication as a motive or reward for one of 
the following. purposes 3 

(a) doing or forbearing to do an official 
act; , 

(b) showing or forbearing to show fav= 
our or disfavour to someone in the exer- 
cise of his official functions; 

(c) rendering or attempting to render, 
any service or disservice to someone, with 
the Central or any State Government or 
Parliament or the Legislature of any 
State, or with any public servant. 


7. It is not in dispute that the first 
three requirements are satisfied, namely, 
that the accused was a public servanf, 
that he accepted a gratification and that 
the gratification was not a legal remune- 
ration due to him. The contention that 
was raised by Mr. Ramamurthy, the 
learned counsel appearing for the accused 
is that the fourth requirement has not 
been fulfilled. He submitted that tha 
prosecution case is not clear as to whe~ 


ther the gratification was accepted as a 


motive or reward for showing a favour 
in exercise of his official function or whe- 
ther the gratification was accepted for 
payment to another public servant. In 
order to appreciate the contentions of the 
learned counsel it is necessary to state 
what has been found by the High Court 
against the appellant. 


8. Nikhil Chakraborty was not exa- 
mined as the summonses sent to him were 
returned unserved on the ground that his 
whereabouts are not known. The only 
witness that was examined was the per- 
son on whose behalf the money was sent, 
namely, Sachindra Dey, Sachindra Dey 
turned hostile leaving the prosecution 
with only a few documents to rely on to 
prove their case, The documents relied 
on are Exhibits P-5, P-6, P-7 and P-3b, 
P-6 is the earliest in point of time. It is a 
letter written by the accused to Nikhil 
Chakraborty. on 23-11-1961. The letter 
acknowledges .an earlier letter from 
Nikhil Chakraborty. It refers to the 
matter about the gentleman of Kamalpur 
presumably Sachindra Dey and states 
that he was given word that a job of 
social worker would be given. It further 
states that the recruitment will be done 
in the last. week of December. By that 
letter the accused asked Nikhil Chakra- 
borty to remit a sum of Rs. 80/- or Rs. 90/- 
by T. M. O. which was to be given to the 
gentleman “who is. Office Head Clerk”. On 
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receipt of this letter, a money order 
(Exhibit P-5) for Rs. 75/- was sent by 
Nikhil Chakraborty on 31-11-1961 at 
Agartala Post Office. The accused signed 
the money order form and received the 
money. The receipt was received back 
at Kamalpur post offize on 2-12-1961. 
After the receipt of Rs. 75/~ the accused 
again wrote on 3-12-1061 (Exhibit P-7) 
asking for the balance of Rs. 15/- to be 
remitted.- It is also indicated that in all 
a sum of Rs. 150/- will have to be given, 
The Courts below accepted the prosecu~ 
tion case that, Exhibits P-6, P-7 were 
written by the accused, and that the 
money-order receipt (Exh. P-5) was 
signed by him. The trial Judge also com- 
pared the signature of the accused in 
Exh. P-5 and the writing in P-6 and P-7 
with his admitted signatures and found 
that Exhibits P-6 and P-7 and the signa- 
ture in Exh. P-5 were of the accused. 
The learned . counsel fer the appellant 
does not questicn the correctness of these 
findings. It is, therefore, clear that the 
accused under Exhibit P-6 demanded a 
sum of Rs. 90/- for securing a job for 
Sachindra Dey and in response to that 
letter money order for Rs. 75/- was sent 
by Nikhil Chakraborty and received by 
_the accused, Again under Exhibit P-7 on 
3-12-1961 the accused had asked for the 
balance of Rs. 15/-. There can be no 
doubt that the these documents prove that 
the accused was a publiic servant at the 
relevant time and received an illegal 
gratification which was not due to him as 
. legal remuneration. It is not clear from 
the correspondence whether the person 
“Office Head Clerk” is a public servant. 
But the learned counsel appearing for the 
State referred us to Exhibit P-3b another 
letter by the accused to Nikhil Chakra< 
borty dated 21-2-1962 wkerein the accus- 


ed stated that the recruitment to the job. 
of the candidate had been postponed due’ 


to elections and all appointments were 
stopped for the time being. This letter 
also refers to an order of the Chief Com- 
missioner, It is submitted that the in- 
ternal evidence furnished by the appellant 
and a reading of these letters would show 
that the person to whom the money was 
fntended was a public servant. On behalf 
of the State Government our atten- 
tion was drawn to the presumption 
that is available to the prosecu- 
tion under Section 4 (1) of the 
Prevention of Corruption Act which pro- 


vides that when it is proved in any trial 
of an offence punishable under Sec- 
tion 161 of:the I. P. C.; that an accused 
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person had accepted for himself or for 
any other person, any gratification it 
shali be presumed unless the contrary is 
proved that he accepted that gratification 
as a motive or reward such as is mens 
tioned in S. 161 or, as the case may be, 
without consideration or for a considera- 
tion which he knows. to be inadequate, 
The explanation to S, 161 states that a 
person who rec@ives a gratification as a 
motive for doing what he does not intend 
to do, or as a reward for doing what he 
has not done, comes within the words “A 
motive or reward jor doing”, 

9. A reading of 3S. 4 (1) of the Preven~ 
tion of Corruption Act and Explanation 
to S. 161 of the I. P. C. would show that 
when it is proved that the accused has 
accepted a gratification it shall be pre- 
surned unless the contrary is proved thai 
he accepted it as a motive or reward such - 
as is mentioned in S, 161. This section, 
therefore, provides a presumption in fay- 
our of the prosecution. When once it is 
proved that the accused had accepted an 
illegal gratification, it shall be presumed 
that it is for one əf the purposes men- 
tioned in S. 161. The Explanation to Sec- 
tion 161 makes it clear that a person who 
receives a gratification as a motive for 
doing what he does not intend to do, or- 
as a reward for doing what he has not 
done comes within the words “A motive 
or reward for doing’. Relying on the two 
provisions referred to above, it was sub= 
mitted by the learned counsel for tha 
State that the prosecution having proved 
that the accused has received a sum. of 
Rs. 75/~ as an illegal gratification, the 
Court should presume the’ necessary. 
motive or reward as is mentioned in Sece — 
tion 161, While there can be no doubf 
that the submission of the learned coun= 
sel for the State is sound, we find that 
there is one obstacle in the way of the 
prosecution succeeding on the facts of 


this case. 


10. The charge states that the amount 
of Rs. 75/- was remitted for showing fav- 
our in exercise of his official function. H 
is admitted that. theugh the accused was 
a public servant, in exercise of his offi- 
cial position he could not secure a job 
which he promised. If is not the case for 
the prosecution that he received a gratifi- 
cation but he had nec intention to do what 
he promised. Equally, it is not alleged 
in the charge that she gratification was 
intended for being paid to a public ser- 
vant. The prosecution would be entitled 
to rely on the presumption under S, 4 (1) 
and Explanation to S. 161, if the neces« 
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sary averments were made in the charge 
and the accused was given an opportunity 
to explain the circumstances appearing 
against him. While the charge menticns 
the gratification being paid for showing 
favour in exercise of his official function 
the ‘prosecution case is that the gratifica- 
tion was for inducing a public servant to 
show favour in this respect. It is, no 
doubt true that the accused cannot com- 
plain of any defect in the charge, if he 
is not prejudiced. The accused when 
questioned under S, 342 of the Criminal 
P. C., the purpose of receipt of the gratifi- 
cation was not put to him and explana< 
tion asked for. 
which relates to the charge is in the fol- 
lowing terms: 


“What have you got to say regarding 
the charge brought by the complainant’s 
party that on 2nd December, 1961 A. D. 
or any time near about that, you received 
a gratification. other than legal remunera- 
tion of an amount of Rs. 75/- by post 
through Shri Nikhil Chakraborty, from 
one Shri Sachin Deb, giving him assur- 
rance of securing a service for him? The 
accused answered that it was false.” 


li. It was not suggested that the 
money was intended to be paid to another 
public servant or that he retained the 
money without intending to do what he 
promised, 


12. The wording of the charge fram~« 
ed by the Special Judge is that the money 


was remitted by Nikhil Chakraborty for . 


showing, in exercise of official function, a 
favour to the said Sachindra Dey on the 
plea of securing service for the said 


Sachindra Dey. The High Court under- . 


stood the charge as meaning that the 
money was sent by Nikhil Chakraborty 
on behalf of Sachindra Dey as a gratifi- 
cation for securing service for the said 
Sachindra Dey. It appears from the 
charge and from the judgment of the 
courts below that the courts proceeded 
on the basis that the gratification was re- 
ceived by the accused for showing favour 
ds a public servant. As-the basis of the 
charge is entirely different from whet is 
sought to be made out now i.e. the grati- 
fication was paid ito the accused for in- 
fluencing a public servant, it cannot be 
said that the accused was not prejudiced 
by the frame of the charge. It would 
have. been open to the prosecution to rely 
on the presumption if the charge was 
properly framed and the accused was 
given an opportunity to meet the charge 
which the prosecution was trying to make 
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out against the accused. On a careful 
scrutiny of the facts of the case, we are! | 
unable to reject the contentions of the 
learned counsel for the accused that te 
was prejudiced by the defect in the charge 
and that he had no opportunity to meet 
the case that is put forward against him. 
13. In the result, we accept the con- 
tention of the learned counsel for the ap- 
pellant and allow the appeal and set 
aside the conviction and sentence im 

posed on him, 
Appeal allowed, 
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Y, V. CHANDRACHUD, C, J, V. R 
KRISHNA IYER, S. MURTAZA FAZAL 
ALI, P. N, SHINGHAL AND 

_ D. A. DESAI, JJ.* 
(1) Writ Petn. No. 2202 of 1977, 
Sunil Batra, Petitioner v. Delhi Ad- 


ministration and others etc, Respon- 
dents. l 
Charles Gurmukh Sobraj, Petitioner 


v. Delhi Administration and others, Res- 
pondents. 


(2) Writ Petn, Nos, 2202 and 565 of 
1977, D/- 30-8-1978. 

(A) Constitution of India, Part Ml — 
Fundamental rights — Prisoners — Whe- 


_ ther entitled to all constitutional rights. 


It is no more open to debate that con- 
victs are not wholly denuded of their 
fundamental rights. However, a -prison-. 
er’s liberty is in the very nature of 
things circumscribed by the very fact of 
his confinement, His interest in the 
limited liberty left to him is then all 
the mora substantial, Conviction for a 
crime does not reduce the person into a 
non~person whose * rights are subject to 
the whim of the prison administration 
and, therefore, the imposition of any 
major punishment within the prison 
system is conditional upon the observ- 
ance of procedural safeguards. (1974) 41 
Law Ed 2d 935 (973) and (1974) 41 Law 
Ed 2d 495 (501) and AIR 1974 SC 2092, 
Ref. (Paras 53, 57 and 212) 

Anno: AIR Comm. Const, of India 
2nd (1974) Edn., Part III (Gen.) N. 6, 9. 


(B) Constitution of India, Art, 13 — 
Constitutionality of a pre-Constitution 





*(Note: The judgments are printed in the — 


order in which they are given in the 
certified copy.—Ed.) 
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statute like Prisons Act 
Duty of Court. 

While examining the challenge the 
Courts must, consciously and deliberate- 
ly, focus its attention tə one fundamen- 
tal fact that it is required to examine 
the validity of a pre-Constitution statute 
in the context- of the modern reformist 
theory of punishment, jail being treated 
as a correctional institution, But the 
necessary concomitants of the fact of 
incarceration, the security of the prison 
and safety of the prisoner, are to be 
kept in the forefront. Not that the court 


challenged — 


would ever abdicate its constitutional 
responsibility to delineate and protect 
the fundamental rights but it must 


simultaneously put in balance the twin 
objects underlying punitive or preven- 
tive incarceration. The Court need not 
adopt a ‘hands off’ attitude as has been 
occasionally done by Federal Courts in 
the United States in regard to the pro- 
blem of prison administration, It is all 
the more so because a convict is in pri- 
son under the order and direction of the 
Court. The Court has, therefore, to strika 
a just balance between the dehumanis- 
ing prison atmosphere and the preserva- 
tion of internal order and discipline, the 
maintenance o? institutional security 
against escape, and the rehabilitation. of 
the prisoners, (Para 213) 
Anno: AIR Comm. Constitution of 
India, 2nd (1974) Edn, Art. 13 N. 9. 


(C) Interpretation of Statutes —Mean- 
ing of words — Duty of Courts to up- 
‘hold <constitutionality by progressive 
- construction. 
' Per V, R. Krishna Iyer, J.:— Constitu- 
- tional deference to the Legislature and 
the democratic assumption that people’s 
representatives express the wisdom of 
the community lead courts into inter- 
pretation of statutes which preserves and 
sustains the validity of the provision. 
That is to say, Courts must, with intelli- 
gent imagination, inform themselves of 
the values of the Constitution and, with 
functional flexibility, explore the mean- 
ing or meanings to adopt that construc- 
tion which humanely  constitutionalizes 
the statute in question, (1909) 54 L Ed 
793 and Harward Law Review Vol, 24 
(1970-71) Pp. 54-55, Ref. to. (Para 38) 

Anno: AIR Comm, Const, of India 
nd (1974) Edn., Pre N. 10. 


(D) Prisons Act (1894), S. 30 (2) — 
Scope and interpretation — S. 30 (2) does 
not authorise prison authority to impose 
solitary confinement within the meaning 
of Ss. 73 and 74 LP.C, 
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Sections 73 and 74 of the Penal Code 
leave no room for doubt that solitary 
itself a substantive 
punishment which can be imposed by a 
Court of law. It cannot be left to the 
whim and caprice of prison authorities, 
The limit of solitary confinement that 
can ba imposed under Court’s order is 
strictly prescribed and that provides 
internal evidence of its abnormal effect 
on the subject, (Para 219) 


Sub-sec, (2), S. 30, Prisons Act merely 
provides for confinement of a prisoner 
under sentence of death in .a cell apart 
from other prisoners and he is to be 
placed by day and night under the 
charge of a guard, Such confinement can 


‘neither be cellular confinement nor sex 


parate confinement and in any event 
it cannot be solitary confinement. Sub- 
sec. (2) of S. 30 dees not empower the 
jail authorities in the garb of confining 
a prisoner under sentence of death, in a 
cell apart from all other prisoners, to 
impose solitary ccnfinement on him, 
Even jail discipline inhibits solitary con-~ 
finement as a measure of jail punish- 
ment, It completely negatives any sug- 
gestion that becaus2 a prisoner is under 


sentenca of death therefore, and by 
reason of that consideration alone, the 
jail authorities can impose upon him 


additional and separate punishment of 
solitary confinement, They have no 
power to add to the punishment impos< 


-ed by the Court which additional punish- 


ment could have been imposed by the 


- Court itself but has in fact been not so 


imposed, Upon a true construction, sub- 
sec, (2) of S. 30 does not empower a 
prison authority to impose solitary con- 
finement upon a prisoner under sentence 
of. death. (Paras 92, 93 and 220) 


Anno: AIR Manual (3rd Edn.) Penal 
Code, S. 73 N, 1 


(E) Prisons Act (1894), S, 30 (2) — 
“Prisoner under sentence of death” =- 
Meaning of. 


The expression ‘prisoner under sen« 
tence of death’ in the context of sub- 
sec, (2) of S. 30 can only mean the pri- 
soner whose sentence of death has be~ 
come final, conclusive and indefeasible 
which cannot be annulled or voided by 
any judicial or constitutional procedure, 
In other words, it must be a sentence 
which the authority charged with the 
duty to execute and carry. out must pro~- 
ceed to carry out. without intervention 
from any outside authority, Therefore, . 
the prisoner can be said to be under the 


i 


-for-the same offence more than 
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sentence of death only when the death 
sentence is beyond judicial scrutiny and 
would be operative’ without any inter- 
vention from | any other authority, Till 
then, the person who is awarded capital 
punishment cannot be said to be a prix 
soner under sentence of death in the 
context of S, 30, sub-sec, (2), This inter~ 
pretative process would, to a great ex- 
tent relieve the torment and torture im= 
plicit in sub-sec, (2) of S5, 30, reducing 
the period of such confinement to a short 
duration. (Paras 114 to 120 & 223) 

(F) Criminal P, C. (1898), S. 366 (2) 
and Form 40 — Jail custody contemplat- 
ed by section, 

Section 366 (2) Cr. P, C, 
Form 40 authorises only safe keeping 
which is the limited jurisdiction of 
jailor, Section 366 (2) enables the Court 
to commit the convicted person who is 
awarded capital punishment to jail cus- 


read with 


tedy under a warrant, It is implicit in. 


the warrant that the prisoner is neither 
awarded simple nor rigorous impriscn< 
ment, The purpose behind enacting sub- 
sec. (2) of S, 366 is to make available 
the prisoner when the sentence is re~ 
quired to be executed, He is to be kept 
in jail custody. But this custody is sorme- 
thing different from custody of a convict 
suffering simple or rigorous imprison- 
ment, He is being kept in jail custody 
for making him available for execution 
of the sentence as and when that situa- 
tion arises. After the sentence becomes 
executable he may be kept in a ceil 
apart from other prisoners with a day 
and night watch, But even here, unless 


.Special circumstances exist, he must be 


within the sight and sound of other pri- 
soners and be able to take food in their 
company, (Paras 102, 224) 


Anno: AIR Comm, Cr, P, C, 7th (1¢74) 
Edn., S. 366 N, 1. 


(G) Prisons Act (1894), S. 30 (2)— Not 
violative of Art. 20 (2) ie Constitution, 
(Constitution of India, Art, 20 (2).) 


Since the prisoner under sentence of 
death is held in jail custody, punitive 
detention cannot be imposed upon him 
by jail authorities except for prison of- 
fences. When a prisoner is committed 
under a warrant for jail custody under 
5. 366 (2) Cr, P, C., and if he is detained 
in solitary confinement which is a 
punishment: prescribed by S. 73, LP.C,, 
it will amount to imposing punishment 
once 
which would be violative of Art, 20 (2). 
But as the prisoner is not to be kept in 
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solitary confinement and the custody in 
which he is to be kept under S. 30 (2) 
would preclude detention in solitary con- 
finement, there is no chance of imposing 
second punishment upon him and there- 
fore, S. 30 (2) is not violative of Art, 20. 


(Para 225) 

Anno: AIR Comm, Const, of India 
(2nd Edn.), Art, 20 N, 4, 

(H) Prisons Act (1894). S. 30 (2) — 
Not violative of Art. 21 of Constitution 
of India — Scope of guarantee as to life 
and personal liberty, 


Personal liberty of the person who is 
incarcerated is to a great extent cur- 
tailed by punitive detention, It is even 
curtailed in preventive detention. The 
liberty to move, mix, mingle, talk, share _ 
company with co-prisoners, if substan- 
tially curtailed, would be violative of 
Article 21 unless the curtailment has the 
backing of law, Sub-sec. (2) of Sec, 30 
establishes the procedure by which it 
can be curtailed but it must be read 
subject to interpretation. The word 
‘law’ in the expression ‘procedure pre- 
scribed by law’ in Art, 21 has been inter- 
preted to mean in Maneka Gandhi's 
case, AIR 1978 SC 597 that the law 
must be right, just and fair, and not 
arbitrary, fanciful or oppressive, Other- 
wise it would be no procedure at all and 
the requirement of Art, 21 would not be | 
satisfied. If it is arbitrary it would be 
violative of Art. 14. Once S, 30 (2) is read 
down in this manner its obnoxious ele- 
ment is erased and it cannot be said that 
it is arbitrary or that there is depriva- 
tion of personal liberty without the au- 
thority of law. (Para 228) 


Anno: AIR Comm, Const, of India es 
End,), Art, 21 N. 4 and 5. 


(I) Constitution of India, Arts. 14 and 
19 — Prisons Act (1894), S. 30 (2) — Not 
violative of Art. 14 or Art. 19 of the 
Constitution, 


It can hardly be questioned that pri- 
soners under sentence of death form a 
separate class and their separate classi- 
fication has to be recognized, It is true 
that there is no warrant for the infer- 
ence that a prisoner under sentence of 
death is necessarily of violent propen~ 
sities or dangerous to. co-prisoners, Ap- 
proaching the matter from that angle 
sub-sec. (2} of S, 30.is interpreted to 
mean that he is not to be completely se- 
gregated except in extreme cases of ne- 
cessity which must be specifically made 
out and that too after he in the true 
sense of the expression becomes a pri- 
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soner under sentence of death. Classifi-~ 
cation according to sentence for the se~ 
curity purposes is certainly valid and, 
therefore, S. 30 (2) does not violate Arti- 
cle 14, Similarly, in the view taken of 
the requirements of S. 30 (2), the re- 
striction does not appear to be unrea- 
sonable, It is imposed keeping in view 
. the safety of the prisoner and. the pri- 
son security and it is not violative of 
Article 19. (Para 229) 


Anno: AIR Comm. Ccnst, of India (2nd 
(1974) Edn.), Art. 14 N. 42. 


(J) Prisons Act (1894), S. 56 — Consti- 
tutional validity — S. 56 in so far as it 
empowers Superintendent to confine a 
prisoner in irons is not violative of Arti- 
cles 14 and 21 of the Constitution and 
is not ultra vires — (Constitution of India, 
Arts. 14 and 21) — (Punjab Jail Manual 
(1975) Paras 69, 399, 435). 


_ Article 21 forbids deprivation of per- 
sonal liberty except in accordance with 
the procedure established by law and 
curtailment of personal liberty to such 
an extent as to be a negation of it would 
constitute deprivation. Bar fetters make 
a serious inroad on the limited personal 
liberty which a prisoner is left with and, 
therefore, before such erosion can be 
justified it must have the authority of 
law. The provision in Para. 399 of the 
Punjab Jail Manual of putting danger- 
ous prisoners in- bar fetters is neither 
referable to a statutory rule under Sec- 
tion 59 or S. 60 Prisons Act nor can it 
be held to be statutory in the absence 
of sanction referred to in S: 56 and 
therefore has not the euthority of law. 

(Para 164) 


Under 5. 56 the Superintendent may 
put a prisoner in bar fetters (i) when 
he considers jt necessary; (ii) with re- 
ference either to the state of the prison 
or character of the prisoner; and (iii) 
for the safe custody of the prisoner. 
Two basic considerations in the ccntext 
of prison discipline are the security of 
the prison and safety of the prisoner. 
These being the relevant considerations, 
the necessity of putting any particular 
prisoner in bar fetters must be relatable 
to them. Therefore, the power under 
S. 56 can be exercised only for reasons 
and considerations which are germane 
_ to the objective of the statute, viz. safe 
custody of the prisoner, which takes in 
considerations regarding the character 
and propensities of the prisoner. These 
and similar considerations bear direct 
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nexus with the safa custody of prison= 
ers as they are aimed primarily at pre- 
venting their escape, The determination 
of the necessity tc put a prisoner in bar 
fetters has to be made after application 
of mind to the peculiar and special cha- 
racteristics of each individual prisoner, 
The nature and length of sentence or 
the magnitude of the crime committed 
by the prisoner are not relevant for the 
purpose of determining that question. 
À l (Para 236) 
Again, the power under S, 56 is not 
unbridled because in the context of 
para 399 special precautions as required 
by sub-para (3) heve to be taken for the 
safe custody. of dangerous prisoners, 
irrespective of the fact whether they 
are awaiting trial. or have been convict- 
ed, There are sufficient guidelines in 
S. 56 read with paras 69, 399 and 435 of 
the Punjab Jail Manual which contain 
a number of safeguards against misuse 
of bar fetters by the Superintendent, 
Such circumscribed peripheral discretion 
with duty to give reasons which ara 
revisable by the h:gher authority cannot 
be described as arbitrary so as to be 
violative of Art, 14. The legislative po~ 
licy behind enacting S. 56 is clear and 
discernible and the guidelines prescribed 
by the section have the effect of limit- 
ing the application of the provision to a 
particular category of persons..In such 
a situation the discretion circumscribed . 
by the requirement vested in the prison 
authority charged with the duty to ma- 
nage the internal affairs of the prison 
for the selective application of S, 56 
would certainly not infringe Article 14 
‘Paras 237, 238 & 239) 


The treatment of a human being which 
offends human dignity, imposes avoidable 
torture arid reduces the man to the level 
of a beast would certainly be arbitrary 
and can be questioned under Art, 14. 
Now, putting bar etters for an unusu« 
ally long. period w:thout due regard for 
the safety of the prisoner and the secu~ 
rity of the prison would certainly be not 
justified under S. 56. All the more so 
when it was found in this case that the 
medical. opinion suggested removal of 
bar fetters and yet it is alleged that they 
were retained thereafter, Therefore, Sec- 
tion 56 does not permit the use of bar 
fetters for an unusually long period, day 
and night, and thet too when the pri- 
soner is confined in secure cells from 
where escape is somewhat inconceivable, 
Now that bar fetters of the petitioner 
have been removed in February 1978, 


-1978 
the question of re-imposing them would 
not arise until and unless the require- 
ment herein delineated and the safe- 
guards herein provided are observed. 
(Para 241) 
(See paras 164 to 177 and 187 to 189, 
197, 205, 206 and 209 for reasons and 
final conclusions of V, R, Krishna Iyer, 
J., who also endorsed the conclusion af 
Desai J. delivering the judgment of rest 
of Judges.) 
Anno: AIR Manual (8rd (1974) Edn.) 
Prisons Act, S. 56 N, 1 


Cases Referred: 


AIR 1978 SC 597: (1978) 1 SCC 248 53, 
55, 57, 127, 167, 171, 197, 227, 228 
AIR 1977 SC 1485: (1977) 3 SCR 393: 
1977 Cri LJ 1121 . 114, 223 
AIR 1977 SC 1926: (1977) 3 SCC 287: 
1977 Cri LJ 1557 33 
AIR 1976 SC 133: 
1976 Cri LJ 184 . 
AIR 1975 SC 1665: (1975) 3 SCR 574: 
1975 Cri LJ 1475 22:3 
AIR 1974 SC 2092: (1975) 3. SCC 188: 
1975 Cri LJ 556 57, 197, 212, 226 
(1974) 40 L Ed 2d 224: 416 US 396, "Pro 
cunier v, Martinez 212, 236 
(1974) 417 US 817: 41 L Ed 2d 493, 
Eve Pell v. Procunier 
(1974) 41 L Ed 2d 935: 418 US 539, Char- 
les Wolff v; McDonnel i , 19, 
130, 170, 212 

AIR 1973 SC 947:.(1973) 2 SCR 541: 
` 1973 Cri LJ 370 


(1976) 2 SCR 289: 
114 


9, 212 


Sunil Batra v, Delhi Administration (K, Iyer J.) 


~ 


Chronological Paras 


243° 


(1972) 33 L Ed 2d 346: 408 US 238, Fur- 
19 


man v, Georgia 

(1972) 33 L Ed 2d 484: 408 US 471, Mor- 
rissey v, Brewer 1, 156 

AIR 1970 SC 1318; (1971) 1 SCR 512 
53, 55, 57, 227 
{1970 312 F ee 863, Sostre V. Rocka- 
feller -125, 126, 127, 
128, 135 
AIR 1966 SC 424: (1966) 1 SCR 702 57 
(1966) 383 US 252:15 L Ed 2d 744, 
Hicks v, District of Columbia 141 
AIR 1964 SC-1230 40 
AIR 1963 SC .1295: (1964) 1 SCR 322: 
1963 (2) Cri LJ 329 ' 55, 56, 226 
{1961} 365 US 167:5 L Ed 2d 492, Mon~ 
. roe v. Pape. 8 
(1958) 356 US 86:2 L Ed 2d 630, Trop 
v, Dulles 126 
AIR 1951 SC 467: 1952 Cri Ly 54 194 


AIR 1950 SC 27: 1950 SCR 88:51 Cri- 


LJ 1383 55, 227 
(1950) 364 US 479:5 L Pani 2d 231, Shal- 
ton v. Tucker 27 
AIR 1947 Mad 381 (1) 87 
(1909) 54 L Ed 793.: 217 US 349, Weems 
v. United States 38, 39 


[Prs, 1-2] S.C. 1679 
(1877) 94 US 113 : 24 L Ed 77, Munn v. 
Illionois 56, 226 


(1871) 62 Vs. (21 Gratt) 790, Ruffin vV. 
‘Commonwealth 5 
384 F 2d 367, Kannath Grahm v, J. T. 
Willingham 77 
386 F 2nd 684, Donnel Douglas v, Mau- 
rice H, Sigler 4 
387 F 2nd 526, Wright v. Machmann 126 
404 F 2d 571, William King Jackson v, D. 
E, Bishop 198 


Mr, Y. S. Chitaley, Sr, Advocate (Ami~ 
cus Curiae) M/s, Randhir Jain, M, Mud- 
gal and G. K. Chowdhary, Advocates 
Amicus Curiae, for Petitioner in W. 


_ No. 2202 of 1977; Dr. N, M. Ghatate, Mr 


S. V. Deshpande, Mrs, Sumitra Banerjee 
and M. K. D. WNamboodiry, Advocates, 
for Petitioner in W, P. No. 565 of 1977; 
Mr, Soli J. Sorabjee, Add], Sol. Genl. 
(M/s, K. N.. Bhatt, R. N. Sachthey and 
Girish Chandra Advacates with him), for 
Respondents in W. P. No. 2202 of 1977; 
Mr, Soli J. Sorabjee, Addl, Sol, Genl. 
(M/s, E. C. Agarwala and Girish Chandra 
Advocates with him), for Respondents in 
W.P. No, 565 of 1977; Mr. V, M. Tar- 


‘kunde, Sr. Advocate (Mr, P, H. Parekh 


Advocate with him), for Intervener 
W. P. No, 565 of 1977. 


KRISHNA IYER, J.:— The province of 
prison justice, the conceptualization of 
freedom behind bars and the role of- 
judicial power as constitutional sentinel 
in a prison setting, are of .the gravest 
moment in a world of escalating torture 
by the minions of State, and in India, 
where this virgin area of jurisprudence 
is becoming painfully relevant, There< 
fore, explicative length. has been the re- 
sult; and so it is that, with-all my re- 
verence for-and concurrence with my 


in- 


‘learned brethren on the jurisdictional 


and jurisprudential basics they have in- 
dicated, I have preferred to plough a 
lonely furrow. 


The Core-questions, 


.2 One important interrogation lies at 
the root of these twin writ petitions: 
Does a prison setting, ipso facto, out-law 
the rule of law, lock out the judicial 
process from the jail gates and declare a 
long holiday for human rights of con- 


. victs in confinement, and (to change tha 


metaphor) if there is no total eclipse, 
what luscent segment is open for judicial 
justice? Three inter-related problems pro- 
ject themselves : (i) a jurisdictional dile- 
mma between ‘hands off prisons’ and ‘take 
over jail administration’ (ii) a constitu- 
tional conflict’ between detentional secu- 
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rity and innete liberties and (ii) tke 
role of processual and substantive res~ 
sonableness in stopping brutal jail cond:- 
tions, In such basic situations, pragme- 
tic sensitivity, belighted by the preamble 
to the Constitution and balancing the 
` vulnerability of ‘caged’ humans to 
State torment and the prospect of escape 
or internal-disorder, should be the course 
for the court to navigate. 


3. I proceed to lay bare the broad 
facts, critically examine the legal con 
tentions and resolve the vital controversy 
which has profound impact on our va 
lue system, Freedom is | what Freedom 


does — to the last and d the least —- Ant- 
yodaya. 


4. Two petitioners — Batra and Sob- 
raj —.one Indian and the other Frenck, 
one under death sentence and the other 
facing grave charges, share in two differ- 
ent shapes, the slings and arrows of incar- 

ceratory fortune, but instead of submit-~ 
` ting to what they describe as shocking 
jail injustice, challenge, by separate writ 
petitions, such traumatic treatment as il- 
legal, The soul of these twin litigations 
is the question, in spiritual terms, whe- 
ther the prison system has a conscience 
in constitutional terms, whether a priso- 
ner, ipso facto, forfeits personhood ta 
become a rightless slave of the State and 
in cultural terms, whether man-manage- 
ment of prison society can operate its 
arts by ‘zoological’ strategies. The griev- 
ance of Batra, sentenced to death by the 
Delhi Sessions Court, is against de facta 
solitary confinement, pending his appeal 
without de jure sanction. And the com- 
plaint of Sobraj is against the distressing 
disablement, by bar fetters, of men be- 
hind bars especially of undertrials, anc 
that for unlimited duration, on the ipse 


dixit of the prison ‘brass’, The petition- 
ers seek to use the rule of law to force 
open the iron gates of Tihar Jail where 
they are now lodged, and the Prison Ad- 
ministration resists judicial action, in in- 
tra-mural matters. as forbidden ground, 
relying on Ss. 30 and 56 of Prisons Act, 
1894 (the Act, hereafter), The petition- 
ers invoke Arts. 14, 21 (and 19, in. the 
case of Batra). of the Constitution, 

The paramount Law, Prison’ discipline 
and judicial oversight. 


4-A. The jurisdictional 
range of this Court's 
prison -caprice and cruelty in con- 
stitutional leash is incontestable, but 
teasing intrusion into administrative dis- 


w 


reach and 
writ to hold 
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cretion is legal enathema, absent brea- 
ches of constitutional rights or preserib- 
ed procedures, Prisoners have enforce- 
able liberties devalued maybe but not 
demonetized; ard under our basie 
scheme, Prison Power must bow before 
J udge Power if fundamental freedoms 
are in jeopardy. The principle is settl- 
ed, as some American decisions have 
neatly put it. Donnel Douglas v, Maurice 
H. Sigler, 386 F 2nd 684, 


“The matter of internal management 
of prisons or correctional institutions is 
vested in and rests with -the hands of 
those institutions operating under statu- 
tory authority and their acts and admin= 
istration of prison discipline and overall 
operation of the institution are not sub~ 
ject to-court supervision or control ab- 
sent most unusual circumstances or ab~ 
sent a violation of a constitutional 
right.” But Corwin notes, Supplement 
to Edward S, Corwin’ s The Constitution 
p. 245. 


“Federal .courts have intensified their ` 
oversight of State penal facilities, re- 
flecting a heightened concern with the 
extent to which the ills that plague so-- 
called correctional institution —- over 
crowding, understaffing, unsanitary faci« 
lities, brutality, constant fear of vio- 
lence, lack of adequate medical and 
mental health care. poor food service, in- 
trusive corresponcence restrictions, in- 


-humane isolation, segregation, inadequate 


or nonexistent rehabilitative and/or edu- 
cational programs, deficient recreational 
opportunities — violate the Eighth Am- | 
endment ban on “cruel ‘and unusual 
punishments.” . 


5. The thands-cf’ doctrine is based on 
the fallacious foundation stated in 1871 
in Ruffin v. Commonwealth: 


“He has, as a consequence of his 
crime, not only forfeited his liberty, 
but all his personal rights except thosa 
which the law in its humanity accords 
to. him. He is for the time. being, the 
salve of the State.” (1871) 62 Vs. (1 
Gratt) 790, 796, 


During the century that follow- 
ed, the American courts have whit- 
tled away at the doctrine and firstly de~ 
clared in Jordan* that when the respon- 
sible prison authorities... have abandon- 
ed elemental concepts of decency by. 
permitting. conditicns to prevail of a 
shocking and debased nature, then the 
courts must intervene promptly to re- 


"Id., sharp at 680, 7 
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store the primal rules of a civilized 
community in accord with the mandate 
of the Constitution of the United States. 

6. In Coffin v. Reichard, Substantive 
Criminal Law, p. 14 the court was pər- 
suaded to intervene when, while lawful- 
ly in custody a prisoner is deprived of 
some right, the loss of which makes his 
imprisonment more burdensome than “he 
law permits: 

‘when a man possesses a substantial 
right, the Courts will be diligent in find~ 
ing a way to protect it. The fact tha: a 
person is legally in prison does not pre- 
vent the use of habeas corpus to protect 
his other inherent rights.”’ 

7. In John v. Dys, the Court again 
held it preferable “that a potentially 
dangerous individual be set free than the 
least degree of and impairment of an in- 
dividual’s basie constitutional ‘rights be 
permitted, Thus, the constitutionality of 
imprisonment, its duration, and condi- 
tions can be validly tested by means of 
habeas corpus, 


8 The harshest blow to the old 
‘hands-off doctrines was struck by Mon~< 
roe v, Pape, (1961) 365, US 167, 5 L Ed 
2d 492, 

Where the court insisted on “civilised 
standards of human decency” and int2r-« 
dicted the subhuman condition which 
could only serve to destroy completely 


the spirit and undermine the sanity of 
the prisoner, 


9. By 1975, the United States Supreme 
Court sustained the indubitable propcsi- 
tion that constitutional rights did not de- 
sert convicts but dwindled in scope, A 
few sharp passages from Eve Pell (1974) 
417 US 817: 41 L Ed 2d 495 opinions and 
some telling observations from Charles 
Wolff (1974) 41 L Ed 2d 935 nail the 
argument that prisoners are non-persons, 

10. Mr, Justice Steward, who deliver- 
ed the opinion of the Court in Eve Pell 
ooserved “Courts cannot, of course, abdi- 
cate their constitutional responsibility to 
delineate and protect fundamental liber~ 
ties, But when the issue involves a re- 
gulation limiting one of several means 
of communication by an inmate, the in- 
stitutional objectives furthered by that 
regulation and the measure of judicial 
deference owed to corrections of officials 
in their attempt to serve these interests 
are relevant in gauging the validity of 
the regulation.” 


11. Mr. Justice Douglas, in his dis- 
senting view, stated “Prisoners are still 
‘persons’ entitled to all constitutional 

1978 S.C./106 XII G—5 
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rights unless their liberty has been con~ 
stitutionally curtailed by procedures that 
satisfy all the requirements of due pro- 
cess, (emphasis, added), 

12. In the later case of Charles Wolf, 
the court made emphatic statements driv- 
ing home the same point, For instance, 
Mr, Justice White, who spoke for the 
Court, observed: “Lawful imprisonment 
necessarily makes unavailable many 
rights and privileges of the ordinary citi- 
zen, a ‘retraction’ justified by the consi- 
derations underlying our penal system. 
But though his rights may be diminish- 
ed by environment, a prisoner is not 
wholly stripped of constitutional protec- 
tions when he is imprisoned for crime. 
There is no iron curtain drawn between 
the Constitution and the prisons of this 
country...... In sum, there must be mu- 
tual accommodation between: institutional 
needs and objectives and the provisions 
of the Constitution that are of general 
application,” 


13. Mr, Justice Marshall expressed 
himself explicitly “I have previously 
stated my view that a prisoner does not 
shed his basic constitutional rights at 
the prison gate, and I fully support the 
court’s holding that the interest of in- 
mates in freedom from imposition of seri- 
ous discipline is a ‘liberty’ entitled to 
due process protection.” 


14. Mr, Justice Douglas, again a dis- 
senter, asserted: “Every prisoner’s li- 
berty is, of course, circumscribed by the 
very fact of his confinement, but his in- 
terest in the limited liberty left to him 
is then only the more substantial, Con- 
viction of a crime does not render one 
a non person whose rights are subject 
to the whim of the prison administra- 
tion, and therefore, the imposition of 
any serious punishment within the prison 
system requires procedural safeguards. 
Of course, a hearing need not be held 
‘before a prisoner is subjected to some 
minor deprivation, such as an evening’s 
loss of television privileges. Placement 
in solitary confinement, however, is not 
in that category.” : 

15. I may now crystallise this legal 
discussion. Disciplinary autonomy, in the 
hands of mayhem-happy jail staffers, 
may harry human rights and the wails 
from behind the high walls will not 
easily break through the sound-proof, 
night-proof barrier to awaken the Judges’ 
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writ jurisdiction, So, it follows that acti- 
vist legal aid as a pipeline to carry to 
the court the breaches of prisoner’s basic 
rights is a radical humanist concomit~ 
ant of the rule of prison law. And in 
our constitutional order it is axiomatic 
that the prison laws do not swallow up 
the fundamental rights of the legally un~ 
free, and, as sentinels on the qui vive, 
courts will guard freedom behind bars, 
tempered, of course, by environmental 
realism but intolerant of torture by exe- 
cutive echelons, The policy of the law 
and the paramounitcy of the Constitution 
are beyond purchase by authoritarians 
glibly invoking ‘dangerousness’ of in- 
mates and peaca in prisons, 

16. If judicial realism is not to be 
jettisoned, judicial activism must censor 
the argument of unaccountable prison 
autonomy, | 

17. ‘Dangerousness’ as a covér for po- 
lice and prison atrocities is not unusual, 
as a recent judicial enquiry by Mr, Jus~ 
tice Ismail in a Tamil Nadu prison indis 
cates: 

“The black hole of Calcutta is not a 
historical past but a present reality, The 
Report finds the detenus were deli- 
berately lodged in the nineth block 
which was previously occupied by lep< 
` rosy prisoners, _ a 

On the night of February 2, “thera 
‘were brutal, merciless and savage beat« 
ings of the detenus in the nineth block”, 
earlier in the afternoon, the Chief Head 
Warder went to the - block and noted 
down the names of the detenus and the 
cells. in which they were locked up, The 
exercise was undertaken, The Judge 
finds thlat “the beating of the detenus 
that took place on the night of Feb, 2, 
1976 was a. premeditated, . pre-planned 
and deliberate one and not undertaken 
on the spur of the moment either bes 


cause of any provocation offered by the 
detenus to go into the cells as con= 
tended by the jail officials,” 


(Other lurid judicial reports from other 
States also have appeared.) 


18. After all, though the power vests 
in the Superintendent, it is triggered by 
the guard. We cannot, without check, 
“permit human freedom to be gouged by 
jail guards under guise of ‘encounters’ 
and ‘escape attempts’, 

19. Mr, Justice Douglas stressed this 
aspect in Wolf v, McDonnel, (1974) 41 L 
ed 2d 935 at 976: | 
- “We have made progress since then 
but the old tradition still lingers, Just 








.Some welcome features: 


recently an entire prison system of one 
State was held as inhumane 
lesson to be learned is that courts can- 
hot blithely defer to the supposed ex- 
pertise of prison | officials when it comes 
to the constitutional rights of inmates, 

Prisoners often have their privilege 
revoked, are denied the right of BESA 
to counsel, sit in solitary or maximum 
security or less accrued ‘good time’ on 
the basis of a single, unreviewed report 
of a guard. When the Courts defer to 
administrative discretion, it is this guard 
to whom they delegate the final word 
This is 





prisoners,” 


20. If wars are too important to be 
left to the generals, surely prisoners’ 
rights are too prec:ous to be left to the 
jailors, We must add a caveat, Where 
prison torture is the credible charge and 
human person the potential casualty, the 
benefit of scepticism justly belongs to 
the individuals physical-mental im- 
munity, not to the hyper-sensitivity 
about safe custody, 

w - Community 
based litigation ‘and participative justice, 
supportive of demacratic legality, 


21. A few special forensic -features of 
the proceedings before us have : seminal 
Significance and I advert to them in li- 
mine as helpful fectors in the progres- 
sive development of the legal process, 


22. The essence of this class of litiga- 
tion is not adjudication on particular 
grievances of individual prisoners but 
broad ‘delivery of social justice, It goes 
beyond mere moral weight-lifting or 
case-by-case correction but transcends 
into forensic humanisation of a harsh le- 
gal legacy which has for long hidden 
from judicial view. It is the necessitous 
task of this. Court. when invited appro- 
priately, to adventure even into fresh 
areas of agony and injustice and to in- 
ject humane constitutional ethic into 
imperial statutory survivals, especially 
when the (prison) executive, thirty years 
after Independence, defends the alleged ` 
wrong as right and the Legislatures, 
whose members, over the decades, are 
not altogether strangers to the hurtful 
features of jails; are perhaps pre-occupi- 
ed with more popular business than con= 
cern for the detained derelicts who are a 
scattered, voiceless, noiseless minority, 


1978 


23. Although neither of these writ 
petitions is a class action in the strict 
sense, each is representative of many 
other similar cases, I think these ‘martyr’ 
litigations possess a beneficent potency 
beyond the individual litigant, and their 
consideration on the wider representa- 
tive basis strengthens the rule of lew. 
. Class actions, community litigations, re- 
presentative suits, test cases and puzic 
interest proceedings are in advance on 
our traditional court processes and fas- 
ter people’s vicarious involvement in our 
justice system with a broad-based con- 
cept of locus standi so necessary in a 
democracy where the masses are m 
. many senses weak, - 


24. Another hopeful processual fea- 
ture falls for notice, Citizens for Demo= 
cracy, an organisation operating in the 
field of human rights, has been allowed 
to intervene in the Sobraj case and, 2n 
its behalf, Shri Tarkunde has made legal 
submissions fueled by passion for jail re- 
forms, The intervention of social welfere 
organisations in litigative processes preg- 
nant with wider implications is a 
healthy mediation between the People 
and the Rule of law. Wisely permitted, 
participative justice, promoted through 
mass based organizations and public bo- 
dies with special concern seeking to in- 
tervene, has a democratic potential for 
the little man and the law, We have 
essayed at length the solutions to the 
issues raised and heard parties ad libi- 
tum because of their gravity and novelty 
peseceseeee-aithough a capsulated discussion 
might make-do, A short cut is a wrong 
cut where people’s justice is at stake. 


This Court's role as catalyst of prison 
justice, 


25. It is an unhappy reflection, charg- 


ed with pessimism and realism, that Gov- ‘ 


ernments have come and Governments 
have gone but the jails largely manage 
fo preserve the macabre heritage end 
ignore the Mahatma’s message. And tlxs, 
with all the reform bruited about for d2- 
cades and personal experience of states- 
man in state power! The learned Attor- 
ney General at a very early stage of 
one of these cases, and the learned Ad- 
ditional Solicitor General as well as Shri 
Tarkunde in the course of their submis- 
sions, did state that this Court’s reform- 
ist response to the challenges raised here 
may go a long way in catalysing those 
humane changes in the prison laws ard 
practices already high on the national 
agenda of Government, Disturbing Com~ 
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mission Reports and public proceedings 
put to shame prison justice and shake 
people’s faith in the firm fighting func- 
tionalism of the judicial process. So I 
have stretched the canvas wide and 
counsel have copiously helped the Court. 
Prison decency and judicial responsibi~ 


26. What penitentiary reforms will 
promote rapport between current prison 
practices and constitutional norms? Ba- 
sic prison decency is an aspect of crimi- 
nal justice, And the judiciary has a con~ 
Stituency of which prisoners, ordered in 
by court sentence, are a cumbrous part. 

2%. This vicarious responsibility has 
induced the Supreme Court of the Unit- 


ed States to observe: 


“In a series of decisions this Court 
held that, even though the governmental 
purpose be legitimate and substantial, 
that purpose cannot be pursued by means 
that broadly stifle fundamental personal 
liberties when the end can be more nar- 
rowly achieved. The breadth of legisla- 
tive abridgement must be viewed in the 
light of less drastic means for achieving 
the same basic purpose,” 

(Shelton v. Tucker, (1960) 364 US 479 at 
p. 488).* 

28. Karuna (Mercy) is a component of 
jail justice. 

29. Ex post facto justification of pri- 
son cruelty as prevention of disorder 
and escape is often a dubious allega- 
tion. Another factor often forgotten, 


‘while justifying harsh treatment of pri- 


soners, is the philosophy of rehabilita- 
tion. The basis is that the custodial 
staff can make a significant contribution 
by enforcing the rule of prison law and 
preparing conVicts for a law-abiding 
life after their release — mainstreaming, 
as it is sometimes called, 


30. Mr. Justice Stewart in Pall ad- 
verted to the twin objectives of impri- 
sonment, ‘An important function of the 
correction system is the deterrence of 
crime. The premise is that by confining 
criminal offenders in a facility where 
they are isolated from the rest of so- 
ciety, a condition that most people pre- 
sumably find undesirable, they and 
others will be deterred from committing 
additional criminal offences. This isola- 
tion, of course, also serves a protective 
function by quarantining criminal offen- 
ders for a given period of time while, it 
is hoped, the rehabilitative processes of 


*See Substantive Criminal Law by Cherif 
Bassiouni, p, 115. 
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the corrections system work to correct 
the offender’s demonstrated criminal pro- 
clivity. Thus, since most offenders will 
eventually return to society,. another 
paramount objective of the corrections 
system is the rehabilitation of those com- 
mitted to its custody. Finally, central to 
all other corrections goals is the institu- 
tional consideration of internal security 
within the corrections facilities themsel- 
ves, It is in the light of these legitimate 
penal objectives that a court must as- 
sess challenges to prison regulations bas~ 
ed on asserted constitutional rights of 
prisoners,’ 


31. The benign purpose behind depri- 
vation of freedom of locomotion and ex- 
pression is habilitation caf the 
into good behaviour, ensuring social de- 
fence on his release into the community. 
This rationale is subverted by torture- 
some treatment, antagonism and bitter- 
ness which spoil the correctional pro- 
cess, ‘Fair treatment ...... will enhance 
the chance of rehabilitation by reactions 
to arbitrariness’ ((1972) 33 L Ed 2d 484). 


32. Rehabilitation effort as a neces~ 
sary component of incarceration is part 
of the Indian criminal justice system as 
also of the United States, For instance, 
this correctional attitude has been incor- 
porated as a standard by the ‘National 
Advisory Commission on Criminal Jus- 
tice Standards and Goals (1) 

"te... A rehabilitative purpose is of 
ought to be implicit in every sentence of 


an offender unless ordered otherwise by 


the sentencing court,” 


33. In Mohammed Giasuddin v, State 
of A. P. (1977) 3 SCC 287: (AIR 1977 
SC 1926) this Court strongly endorsed 
the importance of the hospital setting 
and the therapeutic goal of imprison- 
ment : ; 


“Progressive criminologists across the 
world will agree that the Gandhian di~ 
agnosis of offenders as patients and his 
conception of prisons as hospitals — 
mental and moral — is the key to the 
pathology of delinquency and the thera~ 
peutic role of ‘punishment’, The whole 
man is a healthy man and every man is 
born good, Criminality is a curable de- 
viance, ...... Our prisons should be cor- 
rectional houses, not cruel iron aching 
the soul .,.... This nation cannot — and, 
if it remembers its incarcerated leaders 


(1) 61, p. 43: Quoted in ‘Freedom from 
Crime’ by Roger Lamrphear, J. D, (Nals 
lon Publishing Company) . 
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and freedom fighters — will not. but re~ 
volutionize the corditions inside that 
grim little world. We make these per- 
sistent observations only to drive home 
the imperative of freedom — that its de- 
privation, by the State, is validated only 
by a plan to make the sentencee more 
worthy of that b:rthright, There is a 
Spiritual dimension to the first page of 
our Constitution which projects into pe~- 
nology.” 

All this adds up to the important pro- 
position that it is a crime of punishment 
to further torture a person undergoing 
imprisonment, as the remedy aggravates 
the malady and thus ceases to be a rea- 
sonable justification. for confiscation of 
personal freedom and is arbitrary be- 
cause it is blind action not geared to the 
goal of social defenze, which is one of 
the primary ends of imprisonment, It 
reverses the process by manufacturing 
worse animals when they are released 
into the mainstream of society, Roger G. 
Lanphear, in a recent study, has quoted 
a telling letter from a prisoner which 
makes the poignent ‘point: 


(1A) Dear Mrs, Stender: 


You cannot rehabilitate a man through 
brutality and disrespect, Regardless of 
the crime a man may commit, he still 
is a human being end has feelings, And 
the main reason most inmates in prison 
today disrespect their keepers is because 
they themselves (the inmates) are disres- 
pected and are not treated like human 
beings, I myself Lave witnessed brutal 
attacks upon inmat2s and have suffered 
a few myself, uncalled for, I can under- 
stand a guard or guards:restraining an 
inmate if he becomes violent, But many 
a time this restraining has turned into 
a brutal beating, Dees this type of treat- 
ment bring about respect and rehabili- 
tation? No. It only instills hostility and 
causes alienation toward the prison offi- 
cials from the inmate or inmates involv= 
ed, 


If you treat a man like an animal, 
then you must expect him to act like 
one, For every action, there is a reac- 
tion. This is only human nature, And 
in order for an inmate to act like a hu- 
man being you must trust him as such 
Treating him like an animal will only 
get negative results from him, You 
can’t spit in his fare and expect him to 
smile and say thark you. I have seen 


(1A) Roger G. Lanphear: Freedom from 
Crime through TM-Sidhi Progress pp 
46-47, i 
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this happen also, There is a large gap 
between the inmate and prison officials, 
And it will continue to grow until the 
prison officials learn that an inmate is 
no different than them, only in the serseé 
that he has broken a law. He still kas 
feelings, and he’s still a human being. 
And until the big wheels in Sacramer.to 
and the personnel inside the priscns 
Start practicing rehabilitation and stop 
practising zoology, then they can expect 
continuous chaos and trouble between 
inmates and officials, Lewis Moore.” 


We must heed the wholesome counsel of 
the British Royal Commission. (2) 


“If the suggestion were that, becawse 
of enormity of the crime, murderers 
ought to be subjected to special rigorcus 
treatment, this would run counter to 7he 
accepted principle of modern prison d- 
ministration that imprisonment is itself 
the penalty and that it is not the function 
of the prison authorities to add further 
penalties day by day by punitive conți- 
tions of discipline, labour diet and gerne< 
ral treatment.” 


34. The relevance of the thought that 
accentuation of injury, beyond imprisen~ 
ment, may be counter-productive of ~he 
therapeutic objective of the penal sys- 
tem will be clear when we test such in- 
flictions on the touchstone of Article 19 
and the ‘reasonableness’ of the action. 
Indepth application of these seminal as< 
pects may be considered after unfold_ng 
the fact-situations in the two cases. Suf- 
fice it to say that, so long as judges are 
invigilators and enforcers of constitution- 
ality and performance auditors of leza- 
lity, and convicts serve terms in that 
grim microcosm called prison by the 
mandate of the court, a continuing in- 
stitutional responsibility vests in the sys- 
tem to monitor the incarceratory pro- 
cess and prevent security ‘excesses’, Cai~ 
lors are bound by the rule of law and 
cannot inflict supplementary  senter-ces 
under disguises or defeat the primary 
purposes of imprisonment, Additicnal 


torture by forced cellular solitude or 
iron immobilisation — that is the ccm- 
plaint here — stands the peril of being 
shot down as unreasonable arbitrary and 
is perilously near unconstitutionality, 


(2) Royal Commission on 
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Courts interpretative function when fac- 
ed with invalidatory alternative, 

35. Batra puts in issue the constitu- 
tionality of S, 30 (2) of the Prisons Act, 
1894 (the Act, for short) while Sobhraj 
impugns the vires of S, 56, But the 
Court does not ‘rush in’ to demolish pro- 
visions where judicial endeavour, ameli- 
oratively interpretational, may achieve 
both constitutionality and compassionate 
resurrection, This salutory strategy of 
sustaining the validity of the law and 
softening its application was, with love- 
ly dexterity, adopted by Sri Soli Sorab- 
jee appearing for the State. The seman- 
tic technique of updating the living sense 
of a dated legislation is, in our view, 
perfectly legitimate, especially when, in 
a developing country like ours, the cor- 
pus juris is, in some measure a Raj 
hang-over, 


36. Parenthetically, we may express 
surprise that, going by the Punjab Jail 
Manual (1975), the politically notorious 
Regulation II of 1818 and ban on 
‘Gandhi cap’ still survive in Free India’s 
Corpus Juris, what with all the sound 
and fury against detention without trial 
and national homage to Gandhiji. 

37. To meat the needs of India today, 
the imperatives of Independence deside- 
rate a creative role for the Courts in 
interpretation and application, especially 
when enactments from the imperial mint 
govern, Words grow with the world. 
That is the dynamics of semantics, (3) 


Read Dickerson has suggested: 


"ethe Courts are at least free from 
control by original legislatures, Curtis, 
for one, has contended that, consistently 
with the ascertained meaning of the 
statute, a court should be able to shake 
off the dust of the past and ‘plant its feet 
firmly in the present. l 


iiss The legislature which passed the 
statute has adjourned and its members 
gone home to their constituents or to a 
long rest from all law making, So why 
bother about what they intended or 
what they would have done? Better be 
prophetic than archeological, better deal 
with the future than with the past, bet- 
ter pay a decent respect for a future 
legislature than stand in awe of one 
that has folded up its papers and joined 
its friends at the country club or in the 
Cemetery. ..ccscecans 

OA Let the courts deliberate on what 
the present or a future legislature would 


(3) Read Dickerson, The Interpretation 
and Application of Statutes, p. 245. 
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do after it had read the court’s opinion, 
after the situation has been explained, 
after the court has exhibited the whole 
‘fabric of the law into which this parti- 
cular bit of legislation had had to be 
adjusted.” 


38. Constitutional deference to the 
Legislature and the democratic assump- 
tion that people's representatives express 
the wisdom of the community lead 
courts into interpretation of statutes 
which preserves and sustains the validity 
of the provision, That is to say, courts 
must, with intelligent imagination, in- 
form themselves of the values of the 
Constitution and, with functional flexibi- 
lity, explore the meaning of meanings to 
adopt that construction which humanely 
constitutionalizes the statute in question. 
Plainly stated, we must endeavour to in- 
terpret the words in Ss. 30 and 56 of the 
Prisons Act and the paragraphs of the 
Prison Manual in such manner that 
while the words belong to the old order, 
the sense radiates the new order, The 
Juminous guideline in Weems v, United 
States (1909) 54 L Ed 793 at p, 801 sets 
our sights high: 


“Legislation, both statutory aid con= 
stitutional is enacted, it is true, from an 
experience of evils, but — its general 
language should not, therefore, be neces- 
sarily confined`to the form that evil had 
therefore, taken, Time works changes, 
brings into existence new conditions and 
purposes. Therefore, a principle, to be 
vital, must be capable of wider applica~ 
tion than the mischief which gave it 
birth, This is peculiarly true of consti- 
tutions, They are not ephemeral en= 
actments, designed to meet passing oc- 
casions, They are, to use the words of 
Chief Justice Marshall, “designed to ap- 
` proach immortality as nearly as human 
institutions can approach it”, The future 
is their care and provision for events of 
good and bad tendencies of which no 
prophecy can be made, In the applica- 
tion of a constitution, therefore, our con 
templation cannot be only of what has 
been, but of what may be, Under any 
other rule a constitution would indeed 
be as easy of application as it would be. 
Under any other. rule a constitution 
would indeed be as easy of application 
as it would be deficient in efficacy and 
power, Its general principles would have 
little value, and be converted by preced- 
ent into impotent and lifeless formulae. 
Rights declared in the words might be 
lost in reality, And this has been recog~ 
mised, The meaning and vitality of the 
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Constitution have developed against nar- 
row and restrictive construction.” 


39. A note in Herward Law Review(4} 
commenting on Weems v, United States 
(1909) 54 L ed 793 urges such a progres< 
sive construction: 


“The inhibition of the infliction of 
‘cruel and. unusual punishment’ first 
appears in the Bill of Rights of 1680, at 
a time when the humanity — of J udge 
Jeffreys of Bloody Assizes’ fame and of 


his fellows under the Stuarts, loomed 
large in the popular mind, ...... In the 
eighth Amendment to the Constitution 


of the United States the same prohibi- 
tion is found............ (Courts) have held 
that whatever is now considered cruel 
and unusual in fact is forbidden by it. 
Another difference of interpretation in- 
tersects these divergent views and sepa- 
rates the Courts which confine the words 
to the kind or mode of punishment from 
those who extend their meaning to in- 
clude as well its degree or severity, In 
a recent case concerning such a provi= 
sion in the Bill of Rights of the Philip- 
pine Islands, which has the same mean= 
ing as the Eighth Amendment, the Sup- 
reme Court of United States, commit- 
ting itself to the most liberal interpre- 
tation, not only held that the clause 
was concerned with the degree of punish- 
ment, but approved of the extension of 


its scope to keep pace with the increas- 
ing enlightenment of public’ opinion. 
(Weems v. United States, (1909) 217 US 
349), It is, indeed, difficult to believe 
that a law passed in the twentieth’ cen= 
tury is aimed solely at abuses which be- 
came almost unknown two hundred years 
before, even though it is an exact trans- 
cript of an old. Bil. And excessive 


punishment may b2 quite as bad as 
punishment cruel in its very nature. The 
fear of judicial intermeddling voiced by 
one of the dissentir.g Judges seems scar- 
cely warranted, for the power to prevenf 
disproportionate punishment is to ba 
exercised only when the. punishment 
shocks public feelirg, With this limita- 


tion, the progressive construction of this 











clause laid down by this case seems de= 
sirable.” (emphasis added). 


40. The jurisprudence of statutory 
construction, especially when a vigorous 
break with the pas? and smooth reconci~ 


4, Harvard Law Review, Vol, 24 (1970« 
11) pp. 54-55 


liation with a radical constitutional va« 
lue-set are the object, uses the art of 
reading down and reading wide, as part 
ef interpretational engineering. Judges 
are the mediators between the societal 
tenses, This Court in R. L. Arora V. 
State of Uttar Pradesh (AIR 1964 SC 
1230) and in a host of other cases, has 
lent precedential support for this propo= 
sition where that process renders a sta- 
tute constitutional, The learned Addi- 
tional Solicitor General has urged upon 
us-that the Prisons Act (Sections 30 and 
§6) can be a vehicle of enlightened va- 
lues if we pour into seemingly fossilized 
words a freshness of sense. “It is well 
settled that if certain provisions of law 
construed in one way will be consistent 
with the Constitution, and if another in- 
terpretation would render them uncon- 
stitutional, the Court would lean in fava 
our of the former construction.” 


41. To put the rule beyond doubt, in= 
terstitial legislation through interpre- 
tation is a life-process of the law 
and judges are party to it. In the pre- 
sent case we are persuaded to adopt this 
semantic readjustment so as to obviate 
a legicidal sequel, A validation-oriented 
approach becomes the philosophy of sta- 
tutory construction, as we will presently 
expalin by application, 


The two problems and our basie ' 
approach, 


42. The specific questions before us 
are whether the quasi-solitudinous ce:lu<- 
lar custody of sorts imposed on Batra 
is implicit in his death -sentence and 
otherwise valid and, the heavy irons 
forced on the person of Sobhraj still 
standing his trial comport with our con< 
stitutional guarantees qualified and cur- 
tailed by the prison environs, Necessari~ 
ly our perspective has to be humanistic- 
juristic, becoming the Karuna of our 
Constitution and the international con- 
sciousness on human rights, 


43. Three quotes set this tone sharp- 
iy. In the words of Will Durant(5) ‘Tt is 
time for all good men to come to the 
aid of their party,. whose name is civi- 
lization.’ And, more particularised is the 
observation of Chief Justice Warren E 
Burger about what is to be done with 
an offender once he is convicted, 
this is ‘one of mankind’s unsolved and 


(5) Will Durants Article “What Life 
has taught Me”, published in Eha- 
wan’s Journal, Vol: XXIV, No, 18, 
April 9, 1978, p. J1 at p. 72, 





Sunil Batra v, Delhi Administration (K, Iyer J.J 


that. 


[Prs, 40-45] S.C. 1687 


largely neglected problems’, And Win- 
ston Churchill's choice thought and chi- 
selled diction bear repetition : 


“The mood and ‘temper of the public 
with regard to the treatment of crime 
and criminals is one of the most unfail~ 
ing tests of the civilization of any 
country.” l 
And a clinching comment concludes this 
thought, The White Paper entitled "Peo- 
ple in Prison” published by the British 
Government in November, 1969, articu- 
late a profound thought in its concluding 
paragraph, much less true for India as 
for the United Kingdom: 

“A society that believes in the worth 
of individual beings can have the qua- 
lity of its belief judged, at least in part, 
by the quality of its prison and probe 
services and of the resources made avail- 
able to them,” 


Batra facts, 


44, I begin with the critical facts in’ the 
first writ petition, Sunil Batra, sentenc- 
ed to death but struggling to survive, 
supplicates pathetically that although his 
appeal against death sentence still pends 
he is being subjected to solitary confine- 
ment which is contrary to .the provision 
of the Penal Code, the Criminal Proce- 
dure Code, the Prison Act and Arts. 14, 
19 and 21 of the Constitution, The Ses- 
sions Court of Delhi held him guilty of 
a gruesome murder compounded with 
robbery and awarded the capital penal 
ty, way back in January, 1977, Until 
then, Batra was B class prisoner eligible 
for amenities which made his confine- 
ment bearable and companionable, But. 
once the death penalty was pronounced, 


the prison superintendent promptly tore 


him away from fellow humans, stripped 
him of the B Class facilities and locked 
him up in a single cell with a small, 
walled yard attached, beyond the view 
and voice of others save the jail guards 
and formal visitors in discharge of their 
official chores and a few callers once in 
a blue moon. The prisoner filed an ap- 
peal against his conviction and sentence 
to the: High Court, who also heard the 
reference for confirmation of the death 
sentence under S. 395 of the Criminal 
Procedure Code (for short, the Code), In 
the meanwhile — and it proved a ter- 
ribly long while — he was warehoused, 
as it were, in a solitary cell and kept 
substantially incommunicado, 


45. The quasi-solitary confinement. 
was challenged in the High Court, per- 
haps vaguely (not particularising the 


-~_ 
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constitutional infirmities of S. 30 of the 
Prisons Act and the Punjab Jail Rules) 
but was given short shrift by the High 
Court, The learned single Judge reason< 
ed: “The only point for consideration is 
whether the petitioner can have the fa~ 
cility as demanded by him till the sen- 
tence of death is confirmed. By going 
through all these rules I am of the clear 
view that he cannot be given the faci- 
lities as it might lead to disastrous con- 
sequences, It also becomes the function 
of the State to look to the personal safe- 
ty of such a condemned prisoner. There 


is no force in the petition which is here~ 


by dismissed”. The appeal to a Division 
Bench was withdrawn and the present 
writ petition under Art, 32 was filed, 
where the lay prisoner urged his litany 
of woes and some constitutional genera- 
lities, later supplemented by Sri Y, S. 
Chitale as amicus curiae, His lurid lot 
was pathetically painted by counsel. 
Grim walls glare at him from all sides 
night and day; his food is inserted into 
the room and his excretory needs must 
be fulfilled within the same space, No 
pillow to rest his restless head, no light 
inside, save the bulb that burns blindly 
through the night from outside, No 
human face or voice or view except the 
warder’s constant compulsory intrusion 
into the prisoner’s privacy and the 
routine revolutions of officials’ visita- 
tions, punctuated by. a few regulated 
visits of permitted relatives or friends, 
with iron bars and peering warder’s pre- 
sence in between, No exercise except a 
generous half hour, morning and even- 
ing, in a small, walled enclosure from 
‘where he may do asanas were he yogi, 
do meditation were he sanyasi and prac- 
tise communion with Nature were he 
Wordsworth or Whitman or break down 
in speechless sorrow were he but com=# 
mon clay, A few books, yes; newspapers? 
No, Talk to others? No; save echoes of 
one’s own soliloquies; no sight of others 
except the stone mercy in pathetic fal- 
lacy. This segregation, notwithstanding 
the prescribed category of visitors per- 
mitted and censored letters allowed, 
argues Sri Chitale, is violation of the 
primordial gregariousness which, from 
the beginning of the species, has been 
man’s social milieu and so constitutes a 
psychic trauma, when prolonged beyond 
years, too torturesome for tears, even in 


our ancient land of silent mystics and 
lonely cavemen, For the great few, soli- 
tude sometimes is best society but for 
the commonalty the wages of. awesome 
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seclusion, if spread over long spells, is. 
insanity. For the fevered life of the mo- 
dern man, more so under the stress of 
sentence, solitude is terror and cellular 
vacuum horror, Just think, not of the 
contemplative saint but of the run-of- 
the mill mortal. Cage his lonely person 
and monitor his mind and mood with a 
sensitive understanding, Then you know 
that moments bear slow malice; hours 
hang heavy with ennui; days drop dead, 
and lonely weeks wear a vicious still- 
ness; for sure, weary months of single- 
ness, with monotonous nights, made 
more hurtful by the swarms of mosqui< 
toes singing and stinging, and in many 
cells, by the blood-thirsty armies of 
bugs, invisibly emerging from nocturnal 
nowhere, to hide ard bite, make for lu- 
nacy. Time cries halt and the victim 
wonders, is death — better deal? Such is 
the torture and tension of the solitary 
cell, picturised by counsel, 

46. The Tihar Jail is the scene and a 
glimpse of it is good, Law is not a 
brooding omnipresence in the sky but 
a behavioural omnipotence on the earth, 
a do-don’t calculus of principled pragma- 
tism, So, any discussion of prison law 
problems must be preceded by a feel of 
the cell and surroundings, For this rea- 
son we now set out the inspection notes 
left by Chief Justice Beg, who visited 
the ‘condemned cell’ along with his twa 
brothers on the bench: 


“We inspected the cell in which the 
prisoner was confined, We were relieved 
to find that conditions there did not cor- 
respond to the picture which eloquenf 
arguments of his counsel before us con= 
jured up in our minds, We had been 
led to believe that the prisoner was 
kept in some kind of a dungeon with 
only a small hole through which light 
could penetrate only when there was 
enough: sunshine, It was true that the 
prisoner was living in a room with a 
cemented floor and with no bed, furni- 
ture, or windows in it, The light came 
from a ventilator with iron bars on the 
wall at the back c= the room and the 
wide gate of iron bars in front. The 
light was, however, eonugh, It is also 
true that there was no separate room 


‘for the petitioner to take a bath in or 


to answer calls of nature, But, in this 
very room, the site of which given on a 
diagram furnished by the jail authorities, 
water and sanitary fittings. were 


1978 
installed in one corner. of the 
room. In front of the room there 


was a small verandah with pakka walls 
and iron gates separating each side of 
it from a similar verandah in front of 
an adjoining cell. The entrance into this 
verandah was also through a similar 
iron gate, The inner room in which the 
prisoner was confined had also a gate of 
iron bars. All gates were with iron bars 
on frames so that one could see across 
them through the spaces between the 
bars, All these gates were locked, WE 
learned that the petitioner was able to 
come into the verandah at certain times 
of the day. At that time only he cculd 
communicate with other similarly kept 

risoners whom he could see and talk 
to through the iron bars, In other words, 
for all practical purposes, it was a kind 
of solitary confinement, 

We did not see a separate guard for 
each prisoner in the row of cells for 
prisoners sentenced to death, All thesé 
prisoners were certainly segregated and 
kept apart. But it is difficult to deter- 
mine, without going into the meaning 
of ‘solitary confinement’, as a term of 
law whether the conditions in which the 


petitioner was kept amounted to ‘soli-~ 
tary confinement’, Probably, if small 


windows with iron bars were provided 
between one cell and another, the pri- 
soners could talk to each other also so 
that the confinement would no longer 
be solitary despite the fact that they are 
kept in separate adjoining cells, 

The petitioner did not complain of 
any discomfort other than being kept in 
‘solitary confinement’ and being made 
to sleep on the floor, He asked us to see 
another part of the prison where under- 
trials were kept, When we visited chat 
part, we found dormitories provided 
there for under-trial prisoners who had 
beds there and their own bedding and 
clothing. They also had, in that part of 


the prison, radio sets, some of which’ 


belonged to the prisoners and others to 
the jail, The under-trials were allowed 
to mix with each other, play games, or 
do what they wanted within a com- 
pound,” (emphasis added), 


47. The basic facts bearing upon the 
condition of the prisoner in his cell are 
not denied although certain materials 
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have been averred in the counter-affida- 
vit to make out that the mental mayhem 
imputed to the system vis-a-vis the peti- 
tioner is wild and invalid, 

48. For updating the post-sentence 
saga of Batra it is necessary to state 
that the High Court has since upheld 
the death penalty imposed on him; and 
open to him still is the opportunity to 
seek leave to appeal under Art. 136 and, 
if finally frustrated in this forensic pur- 
suit, to move for the ultimate alchemy 
of Presidential commutation under Arti- 
cle 72. The cumulative period from 
when the Sessions Court sentences to 
death to when the Supreme Court and 
the President say ‘nay’ for his right 
to life may be considerable as in this 
very case, From them, if discomfited at 
all stages and condemned. to execution, 
to when he swings on the rope to reach 
‘the undiscovered country from whose 
bourn no traveller returns’ is a different, 
dismal chapter, Keeping these spells of 
suffering separate, we may approach the 
poignant issue of quasi-solitary confine- 
ment and its legality, | 


49, Art. 21 insists upon procedure estab- 
lished by law before any person can be 
denuded of his freedom of locomotion. 
What then is the law relied upon by the 
State to cut down the liberty of the 
person to the bare bones of utter isola- 
tion? Section 30 of the Prisons Act is 
pressed into service in answer. The res- 
pondent’s' counter-affidavit alleges, in 
substantiation of cellular seclusion and 
ra aa of fellowship, the following 
acts: . 


“In fact, I submit that the provisions 
of Sec. 30 of the Prisons Act take in all 
necessary safeguard for the protection 
of the prisoners sentenced to death which 
are absolutely necessary in view of the 
state of mind of such prisoners as well 
as all the possible circumstances in 
which these prisoners may indulge in 
harming themselves or any other crimi- 
nal activity in their voluntary discere- 
tion and in the alternative the possibility 
of their being harmed by any other pri- 
soner, A prisoner under sentence of 
death can connive with such prisoners 
and may thereby succeed © in getting 
some instrument by which he may com~ 
mit suicide or may be enabled to escape 
from the jail, Moreover, a prisoner un- 
der sentence of death has a very harm- 
ful influence on the other prisoners. 


In the administration of prisoners in 
jail, the maximum security measures 
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have to be adopted in respect of the 
prisoners under sentence of death. As 
they are highly frustrated lot, they will 
always be on the look out for an op- 
- portunity to over-power the watch and 


ward guard, and make attempt to escape. 


It is quite relevant to add that under 
the existing provisions of Jail Manual. 
Armed Guard cannot be posted to guard 
the prisoners, The’ Werder. guard has to 
guard them bare handed, In case the 
prisoners under sentence of death are 
allowed to remain outside the cells, then 
it would be next to impossible for the 
guard to control them bare handed. 
Under the provisions of the new Cr. 
P. C. the capital punishment is award- 
ed only to the exceptionally few pri- 
soners because now it is the exception 
rather than rule, and tha learned Courts 
have to record : special - reasons for 
awarding the extreme punishment. This 
implies that the priscn2rs under sen- 
tences of death are 
gérous prisoners, who d3 require maxi- 
mum security measures while confined 
in Jail, Under the existing arrangements 
in the Jail there can be no 
to the corfinement treatment of 
prisoners otherwise than in the cells, 
After having been awarded the capital 
punishment the prisoners sentenced to 
death harbour feelings af hatred against 
the authorities. If such prisoners are 
allowed to remain outside the cells then 
there is every possibility of incidents of 
assaults etc. on the face of such pris 
soners, Š 


asas . If the prisoners sentenced to dea 
are mixed up with other categories of 
prisoners then the very basic structure 
of superintendence and management of 
jails will be greatly jeapardised, i 


eakas . I submit that the provisions of 

S. 30 of the Prisons Act are absolutely 
necessary looking to the state of mind 
of prisoners under sentence of death, 
the possibility of such prisoners harming 
themselves or getting harmed by others 
or escaping in view of the relevant so- 
ciological aspects of security relating to 
the Society in the modern States,” 


50. These factual-legal submissions 
‘deserve examination, When arguments 
spread out the learned Additional Soli- 
citor abandoned some of the extrema 
stances taken in the State’s affidavit and 
reduced the rigour of the averments by 
gentler postures, 


51. Essentiality, we have to decide 
whether, as a fact, Batra is being sub- 
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exceptionally dan- 


substitute- 
such ` 


process’ clause or the VIII Amendment; 


(AIR 1978 SC 597) the consequence is the 


ALR, 


jected to solitary confinement, We have 
further to explore whether S. 30 of the 


. Act contemplates some . sort of solitary 


confinement for condemned prisoners 
and, if it does, that Jlegalizes current 
prison praxis, We have further to inves- 
tigate whether such total seclusion, even 
if covered by S, 30 (2) is the correct 
construction, having regard to the con= 
spectus of the relevant provisions of the 
Penal Code and Criminal Procedure 
Code. Finally, we have to pronounce 
upon the vires of S. 30 (2), if it does 
condemn the death sentencee to dismal 
solitude, 


52. The learned Additional Solicitor 
General made a broad submission that 
solitary confinement was perfectly con- 
stitutional and relied on citations from 
the American Courts at the lesser levels, 
Its bearing on the structure of his argu- 
ment is that if even in a country like 
the United States where the VIIIth Am- 
endment bans cruel and unusual punish- 
ment, the ‘solitary’ has survived judicial 
scrutiny, it is a fortiori case in India, 
where there is no constitutional prohibi-« 
tion against cruel and unusual punish« 
ment, 







53. ‘True, our Ccnstitution has no ‘d 


but, in this branch of law, after Cooper 
(1971) 1 SCR 512 : (AIR 1970 SC 1318) 
and Maneka Gandhi (1978) 1 SCC 248: 


same, For what is punitively outrage- 
ous, scandalizingly unusual or cruel and 
rehabilitatively counter-productive, is un- 
arguably unreasonable and arbitrary and 
is shot down by Arts, 14 and 19 and. if 
inflicted with procedural unfairness, falls 
foul of Art, 21. Part III of the Consti- 
tution does not part company with the 
prisoner. at the gates, and judicial over- 
sight protects the prisoners shrunken 
fundamental rights, if flouted, frowned 
upon or frozen by the prison authority. 
Is a person under death sentence of 
under-trial unilaterally dubbed dangerous 
liable to suffer extra torment too deep 
for tears? Emphatically no, lest social 
justice, dignity of the individual, equa- 
lity before the law, procedure establish- 
ed by law and the seven lamps of free- 
dom (Art, 19) become chimerical constix 
tutional claptrap. Judges, even within a 
prison setting, are the real, though ren 
stricted, ombundsmen empowered to pro 
scribe: and prescribe, humanize and civi- 
lize the life-style within the carcers. 
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The operation of Arts, 14, 19 and 21 may 
be pared down for a prisoner but not 
puffed out altogether, For example, pub- 
lic addresses by prisoners may be put 
down but talking to fellow 
cannot, Vows of silence or taboos on 
writing poetry or drawing cartoons ara 
violative of Art, 19, So also, locomotion 
may be limited by the needs of imprison= 
ment but binding hand and foot, with 
hoops of steel, every man or woman 
sentenced for a term is doing violence to 
Part Ill, So Batra pleads that until de- 
capitation he is human and so should 
not be scotched in mind by draconian 
cellular insulation nor stripped of tha 
basic fellowship which keeps the spirit 
flickering before being extinguished by 
the swinging rope. 


54, Is it legal or legicidal to inflict 
awesome loneliness on a living human? 
The lesser poser to the prison admin= 
istration is, what is its authority, beyond 
bare custody to wound the condemned 
men by solitary confinement? Indeed, the 
Additional Solicitor General, at the 
threshold, abandoned such an ‘extinguish« 
ment’ stance ambiguously lingering in 

‘thea State’s counter affidavit and argued 
only for their realist circumscription, 
since a prison context affects the colour, 
content and contour of the freedoms of 
the legally unfree, The necessary sequi= 
tur is that even a person under death 
sentence has human rights which are 
non-negotiable and even a dangerous 
prisoner, standing trial, has basic liber= 
ties which cannot be bartered away. 


The Cooper effect and the Maneka 
armour vis-a-vis prisons, ._ 

55. The ratio in A. K, Gopalan’s case 
1950 SCR 88 ; (AIR 1950 SC 27) where 
the Court, by a majority, adopted a re- 
strictive construction and ruled out the 
play of fundamental rights for anyone 
under valid detention, was upturned in 
R. C, Cooper’s case (1971) 1 SCR 512: 
(AIR 1970 SC 1318). In Maneka Gandhi 
(1878) 1 SCC 248 : (AIR 1978 SC 597), 
this Court has highlighted this principle 
in the context of Art, 21 itself, 


56. And what is ‘life’ in Art. 21%? In 
Kharak Singh’s case (1964) 1 SCR 332 at 
p. 347 : (AIR 1963 SC 1295 at p. 1302); 
Subba Rao, J. quoted Field, J. in Munn 
v. Dilinois (1877) 94 US 113, to empha- 
ee the quality of life covered by Arti- 
cle 21: 


“Something more than .mere animal 
existence. The inhibition against its de- 
privation extends to all those limbs and 
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faculties by which life is enjoyed, The 
provision equally prohibits the mutila- 
tion of the body by the amputation of 
an arm or leg, or the putting out of an 
eye, or the destruction of any other or- 
gan of the body through which the soul 
communicates with the outer world.” 
41964 (1) SCR 332 at p. 357) : (AIR 1963 
SC 1295), A dynamic meaning must at- 
tach to life and liberty, 


57. This Court has upheld the right 
of a prisoner to have his work publish- 
ed if it does not violate prison discipline. 
State v. Pandurang, (1966) 1 SCR 702: 
(AIR 1966 SC 424) and See (1975) 3 SCC 
185: (AIR 1974 SC 2092) (Chandrachud - 
J.), The martyrdom of Gopalan and re- 
surrection by Cooper (AIR 1970 SC 1318) 
paved the way for Maneka (1978) 1 SCC 
248 3 (AIR 1978 SC 597) where the po- 
tent invocation of the rest of part IM, 
even after one of the rights was validly 
put out of action, was affirmed in indu- 
bitable breadth, So the law is that for 
a prisoner all fundamental rights are an 
enforceable reality, though restricted by 
the fact of-imprisonment, .The omens 
are hopeful for imprisoned humans be- 
cause they can enchantingly invoke 
Maneka (1978) 1 SCC 248: (AIR 1978 
SC 597) and, in its wake, Arts, 14, 19 
and even 21, to repel the deadening im- 
pact of unconscionable incarceratory in- 
flictions based on some lurid legislative 
text or untested tradition, As the twin 
cases unfold the facts, we have to test 
aes contentions of law on this broader 

asis, 


58. ‘Prisons are built with stones of 
Law, (sang William Blake) and so, when 
human rights are hashed behind bars, 
constitutional justice impeaches such law 
In this sense, courts which sign citizens 
into prisons have an onerous duty to en- 
sure that, during detention and subject 
to the Constitution, freedom from torture 
belongs to the detenu, 


59. I may project, by way of recapi- 
tulation, issues in the two cases, Is Batra 
or any convict condemned to deathli- 
able to suffer, by implication, incarcerà- 
tory sequestration, without specific pun- 
ishment of solitary confinement, from ` 
when the Sesisons Judge has pronounced 
capital sentence until that inordinate yet 
dreadful interregnum ends when the 
last court has finally set its seal on his 
liquidation and the highest executive 


' has signed ‘nay’ on his plea for clem- 


ency? Is prison law, which humiliates 
the human minima of jail justice, unlaw? 
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Is Batra, strictly speaking, ‘under sen- 
tence of death’ until its executability, 
and his terrestrial farewell have become 
irrevocable by the final refusal to com- 
mute, by the last court and the highest 
Executive? Till then, is he entitled to 
integrity of personalities viz. freedom 
from crippling on body, mind and mo- 
ral fibre, even while in custody, or is he 
deemed under S, 30 of the Act to suffer 
lone imprisonment until cadaverisation? 
a qualitative hiatus in approach and im- 
pact, 


60. I have limned the key questions 
canvassed on behalf of Batra before us 
and, if I may forestall my eventual res- 
ponse, Law India stands for Life, even 
the dying man’s life and lancets its re- 
storative way into that limbo where 
languish lonely creatures whose person- 
hood is excoriated even if their execu- 
tion is unexecutable until further 
affirmation. 


61. In the next case we have Sobraj, 
an under-trial prisoner kept indefinitely 
under bar fetters, as a sacurity risk, ar- 
guing against the constitutionality of 
this obvious torture, sought to be justified 
by the State under the prison law as a 
safety procedure, The two cases have a 
certain ideological kinship, The juris- 
prudential watershed between the jail 
sub-culture under the Raj and criminolo= 
gical consciousness in Free India is 
marked by the National Charter of Jan, 
26, 1950, 


62. Bluntly put, are jail-keepers man- 
egerie managers? Are human beings, pul- 
verized into living vegetables, truly de- 
prived of life, the quality of life, or at 
least of liberty, that limited loop of li- 
berty, the fundamental law, in its basic 
mercy, offers to the prison community? 
Are punitive techniques of physiopsychic 
torture practiced as jail drill, with the 
trappings of prison rules, constitutional 
anathema when pressed beyond a point? 
Every Constitution projects a cultural 
consciousness and courts must breathe 
this awareness, 


63. A few more variants of these in- 
terrogatories may be spelt out. Is solitary 
confinement or similar stressful alterna- 
tive, putting the prisoner beyond the 
zone of sight and speech and society and 
wrecking his psyche without decisive 
prophylactic or penological gains, too dis- 
criminatory to be valid under Art, 14, 
too unreasonable to be intra vires Arti- 


© ele 19 and too terrible to qualify for be- 
Art, 219 If the. 


ing human law under 


ALR, . 


penal law merely permits safe custody 
of a ‘condemned’ sentencee, so as to en- 
Sure his instant availability for execution 
with all the legal rituals on the appoint- 
ed day, is not the hurtful severity of 
hermetic insulation during that tragic 
gap between the first judgment and the 
fall of the pall, under guise of a prison 
regulation, beyond prison power? ` 

64. This epitome, expressed tartly, 
lays bare the human heart of the pro- 
blem debated with elaborate legal erudi- 
tion and compassion at the Bar, 


65. These are critical problems which 
symbolize the appeal to higher values, 
and inspired by this lofty spirit, counsel 
have argued. I must, right at the out- 
set, render our heed of appreciation for 
the industry and illumination brought in 
by Shri Y, S, Chitele, amicus curiae, as 
he pressed these points of grave portant 
and legal moment, So am I beholden to 
Shri Soli Sorabjee, the Additional Soli- 
citor General, who has displayed com- 
mendable candour and benign detach- 
ment from his brief and shown zealous 
concern to advance the rights of man, 
even ‘condemned’ man, against the pri~ 
mitive drills behind the ‘iron curtain’ 
sanctified by literal legality, The Prison 
Manual is no Bible, This shared radical 
humanism at the bar has narrowed the 
area of dispute and reduced the consti- 
tutional tension, and this has made my 
task easy. 

66. Right now we will examine some 
of the fallacies in the counter-affidavit 
filed by the State. This will help us 
judge the reasonableness or otherwise, 
the arbitrariness or otherwise, and the 
processual fairness or otherwise of the 
prescription of the de facto solitary con- 
finement, especially where the Court has 
not awarded such a sentence and the 
Jail Superintendent has read it into Sec 
tion 30 (2). 


67. A prefatory zlarification will melt 
the mist of obscurity in the approach 
of the State, Many a murderer is a 
good man before and after the crime 
and commits it for the first and last 
time under circumstantial crises which 
rarely repeat, Scme murderers are 
even noble souls, patriotic rebels, or self- 
less sacrificers for larger, sometimes mis« 
guided, causes, Not an unusual pheno 
menon is the spectacle of persons in the 
death row being pclitical or social dis- 
senters, sensitive revolutionaries, national 
heroes, coloured people socio-economic 
pariahs or victims of fabricated evidence. 


Brutus and Bhagat Singh plus some proe | 
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letarians, blockheads and _  blackguardsl 
And this powerful realisation has driven 
many countries to abolish death penalty 
and our own to narrow the area of this 
extreme infliction by judicial compassion 
and executive clemency. Against this 
contemporary current of penological hu- 
manity, it is presumptuous to impose 
upon this court, without convincing back 
up research, the preposterous proposition 
that death sentences, often reflective in 
their terminal chapter and sicklied over 
by the pale cast of thought, are homici-« 
dal or suicidal beasts and must therefore 
be kept in solitary confinement, (6) 

Moston the evidence given to us in the 
countries we visited and the information 


we received from others, were uniform= - 


ly to the effect that murderers are no 
more likely than any other prisoners to 
commit acts of violence against officers 
or fellow prisoners or to attempt escape} 
on the contrary it would appear that in 
all countries murderers are, on the whole 
better behaved than most prisoners......” 
Political coups, so frequent in our times, 
put ‘murderers’ in power who would 
otherwise have been executed. To univer- 
salies is to be unveracious when valida- 
tion is founded on habituated hunch, 
not authentic investigation, 


68. Once we set our sights clear, wa 
see a string of non sequitur in the nak~« 
ed assertions of the State and an encore 
of the folklore of ‘dangerousness’ sur- 
rounding human sentenced to death! The 
burden of the song, strangely enough, is 
that solitary confinement is a compas~ 
sionate measure to protect the prisoner 
lest he be killed or kill himself or form 
a mutual aid society with other con 
demned prisoners for hara kiri! Commu- 
nity life for a death sentence, the social 


psychology of the Jail Superintendent . 


has convinced him to swear, is a grave 
risk to himself. So, solitary segrega- 
tion! The ingenious plea in the counter 
affidavit is like asserting not only that 
grapes are sour but that aloes are sweet, 
Not only is group life bad for him be- 
cause he may murder but ‘solitary’ is a 
blessing for him because otherwise he 
may be murdered! To swear that a soli- 
tary cell is the only barricade against 
the condemned man being killed or his 
killing others is straining credulity to 
snapping point. Why should he kill or 
be killed? Most murderers are first of- 
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fenders and often are like their fellow- 
men once the explosive stress and pres- 
sure of motivation are released. Are 
there prison studies of psychic perver~ 
sions or lethel precedents probabilising 
homicidal or suicidal proclivities of 
death sentencees, beyond the non-medi-« 
cal Jail Superintendent’s ipse dexit? 
69. We are dealing with men under 


sentence of death whose cases pend in 


appeal or before the clemency jurisdic- 
tion of Governor or President, Such 
men, unless mad, have no motive to 
commit suicide or further murder 
within the jail, If they mean to 
take their life themselves why plead in 
appeal or for commutation? The very 
legal struggle to escape death sentence 
strongly suggests they want to cling to 
dear life, Dostovsky(7) once said that if 
in the last moment before being execut~ 
ed, a man, however brave, were given 
the alternative of spending the rest of 
his numbered days on the top of a bare 
rock, with only enough space to sit on 
it, he would choose it with relief, 


70. The instinct of self preservation 
is so inalienable from biological beings 
that the easy path of the Jail Superin<- 
tendent that condemned prisoners are 
prone to commit suicide if given the faci~ 
lity looks too recondite to commend 
credibility, 

7i, Likewise, the facile statement 
that men in the death row are so des< 
perate that they will commit more 
murders if facility offers itself lacks ra- 
tional appeal. It is a certainty that a 
man in the death row who has invited 
that fate by one murder and is striving 
to save himself from the gallows by fran~ 
tic forensic proceedings and mercy peti- 
tions is not likely to make his hanging 
certain by committing any murder with- 
in the prison. A franker attitude might 
well have been for the Superintendent 
to swear that prison praxis handed down 
from the British rule has been this and 
no fresh orientation to the prison staff 
or rewriting of the jail manual having 
taken place, the past has persisted into 
the present and he is an innocent agent 
of this inherited incarceration ethos. 

72. Nothing is averred to validate the 
near-strangulation of the slender liberty 
of locomotion inside a prison, barring va- 
gue generalities, The seat of crime is 
ordinarily explosive tension, as stressolo« 





(6) Royal Commission on Capital Pun- 
ishment, 1949-1953 Report pp, 216= 
217, ; 


(7) L. M. Hiranandani, The sentence of 
Death, The Illustrated Weekly of 
India, Aug. 29, Sept. 4,.p, 8. 
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gists have substantiated and the award 
of death sentence as against life sentence 
turns on a plurality of imponderables, 
Indeed, not infrequently on the same or 
similar facts judges disagree “on the 
award of death sentence, If the trial 
Court awards death sentence the Jail 
Superintendent holds him dangerous 
enough to be cribbed day and night. If 
the High Court conver?s it to a life term 
the convict, according to prison masters, 
- must undergo a change of heart and be- 
` come sociable, and if tae Supreme Court 
enhances the sentence he reverts to 
wild lifel Too absurd to be good! To 
find a substantial difference in prison 
treatment between the two — ‘lifers’ and 
‘condemned’ convicts — is to infer vio~ 
lent conduct or suicidal tendency based 
on the fluctuating sentence alone, for 
which no expert testimony is forthcom~ 
ing. On the other hand, the ‘solitary’ 
hardens the criminal, makes him despa- 
tate and breaks his spirit or makes him 
break out of there regardlees of risk. In 
short, it is counter-productive, 


73, A few quotes from a recent Ame- 
rican study on prisons, hammer home the 
negativity of the ‘solitary’(8) The ‘hole’, 
solitary confinement, is often refer- 
red to as an “Adjustment Center” (AC). 
Here is one man’s memory of it from 
San Quentin prison in California. 


“When I first saw it, I just couldn’t be- 
lieve it, It was a dungeon. Nothing but 
cement and filth, I could not imagine 
who have lived in there before me. All 
day I just sat there on my bunk, ina 
sort of daze, staring at my new abode... 


TT Instead of bad spring there was a 
flat steel plate (which is the samea 
throughout the Hole); the window was 
cemented up, except for the very top 
section, which was one quarter the stan~ 
dard size, and without any glass panes, 
thus exposing the occupant to all kinds 
of weather (the rain would actually 
come through, into the cell); there was 
no shalving whatsoever — not so much 
as a hook to hang a towel or clothes on 
' {and it was against the regulations to 
fix up a clothes line; so anyone who did 
s0, did it at the risk of being beefed), In 
short, there was nothing; just four walls, 
and room enough to take five paces ~~ 
not strides — from one end of the cell 
to the other. Nothing to break the mono~ 
tony of cement except the usual graffiti. 





(8) Rogar G, Lamphear: Freedom From 
Crime through the TM-Sidhi Pro« 
gram, pp. 128-129, 
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- noza), 


A JR, 


The window was too high for a view of 
anything but the roof of the wing next 
door. It was truly a dungeon; a bomb; 
a crypt. And it was “Home” for twenty 
four hours a day, every day,” 

*One prisoner wrote: 


I swear I want to cry sometimes when 
I look at some of the older prisoners 
who been in prison so long that they 
hold conversations with people wha 
aren't there and blink their sad ayes 
once every four or five minutes, 

seus All I can do at this stage of the 
game is to look at my older brothers of 
oppression and wonder if this will be ma 
15 or 20 years from now, Can I hold on? 
Will I last? Will I someday hold con< 
versations with ghosts? 

seats I have seen cats leave here twice 
as hostile, twice as confused, twice ag 
anti-social than they were when they en- 
tered. Depleted of nearly all of them 
mental justices they are “thrown back” 
into society where they are expected ta 
function like normal human beings, And 
then society wonders why recidivism is 
so high in the country; why a man ser« 
ves five or ten years in prison only to 
go out and commit the same act again, 
They seem to fall apart emotionally and 
mentally; i i 

To say that I became a nervous and 
paranoid wreck weuld be understatement. 
My mother would end up crying every 
time she came to see me, because of 
my nervousness, which caused my hands 
to shake, and I had developed a sty in 
my right eye.” 


74. When handling the inner dvnas 
mics of human action, we must be in- 
formed of the basic factor of human 
psychology that “Nature abhors a vac 
uum; and man is a social animal.” (Spi- 
In such an area we must exs 
pect Brandies briefs backed by opinions: 
of specialists on prison tensions, of stres- 
sologists on the etiology of crime and 
of psychistrists who have focussed at~“ 
tention on behavicur when fear of death 
oppresses their patients. A mere admin- 
istrative officer’s deposition about the 
behavorial maybe of men under contin- 
gent sentence of death cannot weigh 
with us when the limited liberties of ex- 
pression and locomotion of prisoners are 
sought to be unreasonably pared down 
or virtually wiped out by oppressive 
cell insulation. No medical or psychia- 
tric opinion or record of jail events as a 
pointer, is produced to prove, even 


= Ibid pp, 131-132, 
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prima facie, that this substantial nega% 
tion of gregarious jail life is reasonable. 
‘Where total deprivation of the truncat- 
ed liberty ` of prisoner’s locomotion is 
challenged the validatory burden is on 
the State. 


75. The next fallacy in the counter- 
affidavit is that if the murder is mon- 
strous deserving death sentence the mur- 
derer is a constant monster manifesting 
continued dangerousness. Does this stand 
to reason? A woman who coldly poisons 
all her crying children to death to 
elope with a paramour may ba guilty of 
maniacal murder and, perhaps, may be 
awarded death sentence, But is she, for 
that reason, a dangerously violent ani< 
mal? Other diabolical killings deserving 
death penalty but involving no violence, 
in special social settings, may be visited 
with life term, though the offender is a 
ghastly murderer, Imagine how the res 


pondent’s test of behavioral violenca 


breaks down whera death sentence is 
demolished by a higher court for the rea- 
son it has been on his head for years of 
he is too young or too old, or commuted 
by the President for non-legal yet rele« 
vant considerations as in the case of pas 
triotic terrorists, The confusion between 
sentencing criteria and blood-thirsty pri- 
son behaviour is possible to understand 
but not to accept, 


76. Having dealt with some of the un< 
tenable positions taken by the affiant, I 
move on to a consideration of the tor- 
ture content of solitary confinement. The 
Batra treatment is little short of solitary 
confinement, This inclination persuaded 
the court to make the interim direction 
on Sth May, 1978: 


“We direct that until further orders 
of this Court the petitioner Sunil Batra 
will not be kept in ‘confinement’ as con- 
templated by S. 30 (2) of tha Prisons 
Act, 1894, Reasons to follow.” - 


Even so, from <a larger angle, it becomes 
necessary to explain why a 
perspective repels judicial condonation of 
solitary confinement of. sorts. 
solitary confinement, experiencially, juris- 
tically, and humanistically understood? 
At the close of thisrconsideration, a le- 
gal definition of solitary confinement 
may be given to the extent necessary in 
this case, 


17. American high-security prisons, 
reportedly with their toughs, tantrums 
and tensions, may not help comparison 
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sensitized: 


What is 


alibi for awarding ‘solitary’ is 
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except minimally, Even so, the Addi~ 
tional Solicitor General drew our at- 
tention to observations of the U, 5. 
Court of Appeals decisions affirming se- 
gregated confinement in maximum secu- 
rity prisons. His point was autonomy for 
the jail administration in matters of in- 
ternal discipline, especially where in- 
mates were apt to be: 

Kenneth Grahm v. J. T. Willingham, Fe- 
deral Reporter, 2d Series Vol, 384, F 2d 


P. 367, 


“threat to themselves, to others, or to 
the safety and ‘security of the institu~ 
tion, Such a policy is perfectly proper 
and lawful and its administration re- 
quires the highest degree of expertise in 
the discretionary function of balancing 
the security of the prison with fairness 
to the individual confined. In the case 
at the bar the record reveals that appel- 
lant’s confinement in segregation is the 
result of the considered judgment of tha 


‘prison authorities and is not arbitrary.” 


In the specific cases cited the facts dis- 
close some justification for insulation. 


"Appellant has indeed, been in segre- 
gation for a protracted period, continu- 
ously for more than two years prior to 
the present hearing. However, his re- 
cord during these separate periods when 
he was allowed confinement “within the 
population” of a prison reflects a history 
of participation, directly or indirectly, in 
conduct of extreme violence, Although 
his conduct in segregation has since been 
entirely satisfactory the trial court was 
manifestly correct in determining that 
appellant has been denied no constitu- 
tional right and that the. determination 
of whether appellant presently should be 
considered a threat to others or the 
safety or security of the penitentiary is 
a matter for administrative decision and 
not the courts.” 


78. But, in our cases, no record re- 
vealing balancing of considerations or 
compelling segregation or murderous in 
prison violence save that he is potential- 
ly ‘under death sentence’ , is shown, To 
be mindless is to be cruel. and that is 
reflex action of the jail bosses when 
prisoners are routinely sent to the soli- 
tary cell on hunch or less, Alleging 
chances of killing or being killed as the 
an easy 
‘security’ phobia which shows little ap- 
preciation of the suffering so heaped. 
And abuse is undetected and indiscrimi- 
nate in that walled world within the 
world, 


1696 S.C, [Prs, 78-80] Sunil Batra v. Delhi Administration (K, Iyer J.) 


“(9)Commenting on solitary cellular 
eonfinement, Pandit Nehru observes that 
the goal department adds to the sentence 
of the court an additional and very terri-~ 
ble punishment, so far as adults and even 
boys accused of revolutionary activities 
are concerned. Over-zealous prison ad- 
ministrators in the past have contributed 
not a little to the disrepute and unpopu~ 
larity of the Government by making 
reckless use of this on political offenders 
or detenu,” 


Tha great Judge Warren, CJ in Trop v. 
Dulles(10) refers to the condemnation of 
segregation and observes: 


‘This condemnation of segregation is 
the experience years ago of people going 
stir crazy, especially in segregation,” 


79. That compassionate novelist, Char- 
les Dickens, in his ‘American Notes and 
Pictures from Itely’ describes the con- 
gealing cruelty of ‘solitary confinement’. 
in a Pennsylvania Penitentiary (p, 99): 

“I am persuaded that those who de- 
vised this system of prison discipline, 
and those benevolent gentlemen who 
carry it into execution, do not know 
what it is that they are doing, I believe 
that very few men arə capable of esti- 
mating the immense amount of torture 
and agony which this dreadful punish- 
ment prolonged for years, inflicts upon 
the sufferers; and in guessing at it my- 
self, and in reasoning from what I hava 
been written upon their faces, and what 
to my certain knowledge they feel with- 
in, I am only the mora convinced that 
there is a depth of terrible endurance in 
it which none but the sufferers them~ 
selves can fathom, and which no man 
has a right to inflict upon his fellow~ 
creatures. I hold this slow and daily 
tampering with the mysteries of the 
brain, to be immeasurably worse than 
any torture of the body; and because 
its ghastly signs and tokens are not so 
palpable to the eye and sense of touch 
as scars upon the jilesh; because its 
wounds are not upon the surface and it 
extorts few cries that human ears can 
hear; therefore, I the more denuonce it, 
as a secret punishment which slumber- 
ing humanity is not roused up to stay, I 
hesitated once, debating with myself 
whether, if I had the power of saying 
“Yes” or “No”, I would allow it to be 
tried in certain cases, where the terms 
of imprisonment were short; but now, I 


(9) B. K, Bhattacharya: Prisons, p. 111. 
(10) Leonard Orland, Justice, Punish 
ment, Treatment, p. 297, ; 
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solemnly declare, that with no rewards 
or Honours could I walk a happy man 
beneath the open sky by day, or lia 
down upon bed et night, with the con- 
sciousness that one human creature, for 
any length of time, no matter what lay 
suffering this unknown punishment in 
his silent cell, and I the cause or I con= 
senting to it in the least degree,” 


80. Viewing celular isolation from a 
human angla, that literary genius, Oscar 
Wilde, who crossed the path of the cri- 
minal law, was thrown into prison and 
wrote De Profurdis, has poetized in 
prose, with pessimism and realism, the 
lonely poignancy of the iron infirmary, I 
quote: 

' “A great river of life flows between 
me and a date sc distant, Hardly, if af 
all, can you sea across so wide a waste 
..... Suffering is one vary long moment. 
We cannot divide it by seasons. We can 
only record its moods, and chronicle 
their return. With us time itself does 
not progress, It revolves, It seems to 
circle round one centre of pain. The para- 
lysing immobility of a lifa every cir- 
cumstance of which is regulated......ac- 
cording to the inflexible laws of an iron 
formula: this immobile quality, that 
makes each dreadful day in the very 
minutest detail like its brother, seems to 
communicate itself to those external for- 
ces the very essence of whose existenca 


+ 


is ceaseless change. | 


......for us there is only one season, tha 
season of sorrow, The very sun and 
moon seem taken from us, Outside, the 
day may be blue and gold, but the ligh? 
that creeps down through the thickly- 
muffled glass of the small iron-barred 
window beneath which one sits is grey 
and niggard. It is always twilight in 
one’s cell, as. it iz always twilight in 
one’s heart. And in the sphere of 
thought, no less than in the sphere of 
time, motion is no more.” 

And Shri Jawaharlal Nehru has record- 
ed in his Autobiography in tha 
Thirties, (11) 

“Some individuals, sentenced for re- 
volutionary activities for life or long 
terms of imprisonment, are often kept 
in solitary confinement for long period. 
But in the case of these persons — us- 
ually young boys — they are kept alone 
although their behaviour in gaol might 
be exemplary, Thus an additional and 
very terrible purishment is added by 


pe eo EE nena ea! 
(11) Jawaharlal Nehru, An Autobio= 
- graphy, p. 222, l 
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the Gaol Department to the sentence of 
the Court, without any reason therefor. 
This seems very extraordinary and 
hardly in conformity with any rule of 
law, Solitary confinement, even for a 
short period, is a most painful affair, for 
it to be prolonged for years is a terrible 
thing, It means the slow and continucus 
deterioration of the mind, tili it begins 
to border on insanity; and the appear- 
ance of a look of vacancy, or a frighten- 
ed animal typa of expression, It is kill- 
ing of the spirit by degrees, the slow 
vivisection of the soul. Even if a man 
survives it, he becomes abnormal and 
an absolute misfit in the world.” 


81. Much has been said in the course 
of the argument about the humanism im- 
parted by interviews and letters. Nehru 
wrote about the Naini Prison, which 
retains its relevance for many prisons 
. even today, speaking generally: 
` “Interviews are only permitted once 
in three months, and so are letters— a 
monstrously long period. Even so, many 
prisoners cannot take advantage of them. 
If they are illiterate, as most are, they 
have to rely on some gaol official to 
writa on their behalf; and the latter, not 
being keen on adding to his other work, 
usually avoids it. Or, if a letter is writ- 
ten, the address is not properly given 
and the letter does not reach, Inter- 
views are still more difficult, Almost in- 
variably they depend on a gratification 
for some good official, Often prisoners 
are transferred to different gaols, and 
their people cannot trace them. I have 
met many prisoners who had lost com- 
plete touch with their families for years, 
and did not know what had happened. 
Interviews, when they do take plece 
after three months or more are most ex- 
traordinary. A number of prisoners and 
their interviewers are placed together 
on either side of a barrier, and they all 
try to talk simultaneously. There is a 
great deal of shouting at each other, and 
the slight human touch that might have 
come from the interview is entirely ab- 
sent.’ 


82. The curse of the 
Nehru’s words: 


“Not the least effort is made to consi- 
der the prisoner as an individual, a hu- 
man being, and to improve or look aftar 
his mind, The one thing the U. P. Admin- 
istration excels in is in keeping its pri- 
soners, There are remarkably few at- 
tempts to escape, and I doubt if one in 
ten thousand succeeds in escaping.” 
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system is, in 
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83, A sad commentary on the die- 
hard ‘solitary’ in some Indian Jails is 
gleaned from a recent book, “My Years 
in an Indian Prison —- Mary Tyler” (Vic- 
tor Gallantz Ltd., London 1977), The 
author, a young British, Mary Tyler, was 
in a female ward, kept solitary as a 
naxalite, and deported eventually. She 
writes ; 


“By ten o'clock that morning I found 
myself locked in a room fifteen feet 
square and completely bare except for 
a small earthen pitcher and three tatter- 
ed, course, dark grey blankets stiff with 
the grease and sweat of several genera- 
tions of prisoners, which! I folded to make 
a pallet on the stone floor, My cell 
formed one corner of the dormitory. 
building and looked out on to a yard at 


the end of the compound farthest from 
the gate. The two outer walis were 
open to the elements; instead of win- 
dows, there were three four-foot wide 
openings barred from the floor toa 


hight of eight feet, The door was fas- 
tened with a long iron bolt and © heavy 
padiock; the walls, covered in a patchy 
whitewash, were pock-marked high and 
low with holes of long-removed nails. In 
one corner a rickety waist-high wooden 
gate concealed a latrina, a niche with 
raised floor, in the centre of which was 
an oblong slit directly over a cracked 
earthen tub. My latrine jutted out ad- 
jacent to the one serving the dormitory 
where the rest of the women prisoners 
slept, The open drains from both these 
latrines and Kalpana’s ran past the two 
outer walls of my cell, filling the hot 
nights with a stench that made me wretch. 
The crevices between the broken con- 
crete and crumbling brickwork of the 
drains were the breeding grounds of 
countless flies and giant mosquitoes that, 
as if by mutual prearrangements, per- 
formed alternate day and night shifts in 
my cell to disturb my sleep and rest. 


My first few days in ‘solitary’ were 
Spent as in a dream, punctuated only by 
the Chief Head Warder’s morning and 
evening rounds to check the lock, the 
bustling appearance of the matine bring- 
ing food and water, or the wardress 
fumbling with her keys to unlock me to 
clean my teeth and baths. 


During the daytime, the key to the 
gate of the female ward was in 
the custody of a ‘duty-warder’, one of 
the hundred and fifty warders in the 
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jail. He was responsible for opening 
the gate to admit convicts bringing food, 
the doctor or other persons on essential 
business, Administratzon of the jail was 
in the hands of a staff of Assistant Jail- 
lors and clerks, subordinate to the Jall- 
lor who had overall responsibility for 
the day to day running of the prison. 
He was answerable to the most exalted 
personage in the jail hierarchy, the 
superintendent. 


His unpredictable temper and behavi- 
our were a source of as much exaspera~ 
tion to his sukordinat2s as to ourselves. 
He demonstrated his authority by revers- 
ing his previous instructions so many 
times that in the end nobody was real- 
ly sure what he wanted, The jail staff 
operated by by~passing him as much as 
possible so as not to get caught out if he 
happened to change his mind.” 


84. Judicial opinion across the Atlan- 
tic, has veered to the view that it is 
mear-insanity to inflict prolonged solitary 
segregation upon prisoners, And the Brix 
tish System has bid farewell to solitary 
confinement as a punishment, I refer to 
these contemporary developments not to 
‘hold on their basis but to get a feel of 
this jail within a jail. Without empathy, 
decision-making may be futility. 


85. It is fair to state that Shri Soli 
Sorabjee, expressed himself for jail re- 
form and his heart was with those 
whose limited liberty was hamstrung, 
although he pleaded strenuously that the 
reformist goal could be reached by read~ 
ing new meaning without voiding the 
provision. So he tried to tone down the 
acerbity of the isolation imposed on 
Batra by calling it statutory segregation, 
not solitary confinement, But, as will 
be later revealed, the former hides the 
harshness verbally but retains the . sting 
virtually. Presbyter is priest writ large! 


86. A host of criminological specia- 
lists has consistently viewed with con- 
sternation the imposition of solitary con- 


finement punitively — and, obviously, 
preventive segregation stands on a 
worse footing since it does not have 


even a disciplinary veneer. I may, with 
eclactic brevity, quote from the wealth 
of juristic, erudition resented to us by 
Shri Chitale in support of his thesis that 
forced human segregation, whatever its 
label, is a barbaric cruelty which has out- 
lived its utility and the assumption that 
condemned prisoners or lifers are dan~ 
gerously violent is a facile fiction, 
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(12) “One main thrust, however, of the 
congregate school came on the issue of 
the effects of constant and unrelieved 
isolation of prisoners, It was unnatural, 
the New York camp insisted, to leave 
men in solitary, day after day, year 
after year; indeed, it was not unnatural 
that it bred insanity.” 


(13) “Harlow and Harlow (1962) have 
conducted experiments with species 
closely related to human beings, Of spe- 
cial interest are the variables involved 
in the causation of psycho-pathological 
syndromes in man. In measuring the re- 
lation between social environment and 
social development, Harlow reports that 
the most constant and dramatic finding 
is that social isolation represents the 
most destructive abnormal environment, 
As this isolation progresses from partial 
to total, the severity of impairment in- 
creases, ranging from schizoid-like pos- 
tures to depressive-type postures.” 


(14) “Eloquent testimony to man’s 
meed for belonging, acceptance, and ap- 
proval is provided by the experience of 
small groups of scientists, officers, and 
enlisted personnel who voluntarily sub- 
jected themselves to isolated antarctic 
living for the better part of a year (Rob- 
rer, 1961). During this period trouble- 
some individuals were occasionally given 
the “silent treatment” in which a man 
would be ignored by the group as if he 
did not exist, This ‘isolation’ procedure 
resulted in a syncroms called the ‘long 
eye’, characterized by varying combina- 
tions of sleeplessness, outbursts of ery- 
ing, hallucinations, a deterioration in 
habits of personal hygiene, and tendency 
for the man to move aimlessly about. or 
to lie in his bunk staring into space. 
These symptoms cleared up when hae 
was again acceptetd by and’ permitted 
to interact with otkers in the group.” 

(15) “The use of the dark or isolation 
cell — the hangover of the medieval 


(12) David J. Rotman, Historical per- 
spectives-Justice, Punishment treatment 
by Leonard Oreland, 1973, p. 144. 

(13) Penchiatry and the Urban setting— 





Comprehensive Text Book of Psy- 
chietry-II, 2nd Edn. Vol. II (1976) by 
A. M. Freedman, Harlod 1, Kaplan, 


Benjamin J. Sedock, p. 2503. 


(14) James ©. Coleman — Abnormal 
Psychology and Modern Life p. 105. 


(15) Harry Elmer Barnes and Nagley 
K. Teaters — New Horizons in Crimino~ 
logy, 3rd Edn, pp, 351-352, 
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dungeon — known in prison parlance as 
'Klondika’, is probably the most univer- 
sally used prison punishment in the his- 
tory of American penology...... 

Some prisoners ara kept in these 
gloomy places for months. What to do 
with a rebellious prisoner bedevils all 
wardens, but a sustained sojourn in a 
punishment cell is not the answer, The 
excessive use of Klondika is a grim ex- 
ample of what is known to students of 
corrections as “dead end” penology, Re- 
sorting to it for long periods of time is 
an illustration of total lack of imagina- 
tion and outmoded prison administration, 
all too current in most of our prisons 
even today. 

Not much different from the dark of 
isolation cell is the ‘segregation’ block 
or ward, In this isolated part of the pri- 
son an inmate may be placed because he 
is ‘unco-operative’, is cosidered danger 
ous or a bad influence, or for some other 
reason arrived at by the warden or his 
deputy in charge of custody.” 


' (18) “A much more recent case which 
bids well to become a causa celebre is 
that of Robert Stroud who has spent 
-~ approximately the same period of time 
in ‘segregation’ in the federal prisons of 
Leavenworth and Alcatraz, Stroud was 
‘first sent to prison when he was nine- 
teen for killing a man in Alaska in 1909. 
While in the Leavenworth prison he 
killed a guard in the dining room for 
which he was sentenced to be hanged. 
This sentence was commuted to life by 
President Woodrow Wilson. While in 
prison in ‘segregated cell’, Stroud be- 
came an expert in disease of birds and 
is alleged to have become a world-wida 
authority in his field.” 


(17) “Regarded as a rational method 
of treatment, cellular confinement is a 
curious monument of human perversity. 
That it should have been established 
shows the absolute ignorance of crimi- 
nal nature which existed at the time; 
that it should still persist shows the pre~ 
sent necessity for a widespread popular 
knowledge of these matters. It may be 
possible to learn to ride on a wooden 
horse, or to swim on a table, but the 
solitary cell does not provide even woo- 
den substitute for the harmonising in- 
fluence of honest society.” 


(16) Royal Commission on Capital 
Punishment 1949-1953 Report, pp, 215- 

217. 

(17) Havelock Ellis, The Criminal, 5th 
Edn. 1914, p, 327. 
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Criminological jurists like Dr. Bhatta- 
charya, who was also Judge of the Cal- 
cutta High Court, take the view that 
cellular or separate confinement deserves 
to be condemned: 

*(18) Many penologists in India take 
exception to the solitary confinement 
rule. It is hard to differentiate between 
this as a moda of judicial punishment 
and by way of a jail punishment for 
the results are equally disastrous to the 
physical and mental health of those sub- 
jected to them”. 

87. Yahya Ali, J., in 1947, long be- 
fora our constitutional charter came into 
being, had expressed himself strongiy 
against ‘solitary confinement’ and we 
feel more strongly about it. and against 
it, Our humane order must reject ‘soli- 


tary confinement’ as horrendous. The 
learned Judge observed: 

AIR 1947 Mad 381 (1) : 

“Solitary confinement should not -be 


ordered unless there are special features 
appearing in the evidence such as ex- 
treme violence or brutality in the com- 
mission of the offence, The only reason 
given by the Magistrate is that the 
‘sanctity of home life has become to him. 
(the appellant):a mere mockery and the 
desire to taka what he wants regardless _ 
of ownership is not in him’. This can be 
said of every person convicted under 
S. 379, Penal Code and I do not consider 
that to be circumstance justifying . the 
passing of an order of solitary confine- 
ment will be deleted.” 


“As regards the sentence relating to 
solitary confinement the attention of the 
Magistrate is invited to my judgment in 
Criminal Appeal No. 114 of 1947, As 
pointed out in that judgment although 
the imposition of the sentence of solitary 
confinement was legal, under the Larceny . 
Act of 1861 (24 and 25 Vict. Ch, 96) the 
power was very rarely exercised by a 
criminal Court. By enacting 56 and 57 
Vict. Ch. 54, on 22-9-1893 the provisions 
in Larceny Act relating to solitary con- 
finement which had become obsolete for 
several decades by that date were for- 
mally repealed. A century of experience 
has thus led to its abandonment in the 
United Kingdom and at the present day 
it stands condemned and has generally 
given place to work in association dur- 
ing the day and confinement in cell for 
the night, in cases where isolation at. 
night is considered necessary for a brief 


18} B. K, Bhattacharya: Prisons, page 
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time for particular prisoners and exclu- 
sively for the maintenance of prison dis- 
cipline. Although in the medieval times 
under the influence of the ecclesiastics 
it was considered that cellular confine- 
ment was a means of vromoting reflec- 
tion and penitence, it came since to be 
realised that this kind of treatment 
leads to a morbid state of mind and 
not infrequently to mental derangement 
and as a form of torture it fails in its 
effect on the public. It must, therefore, 
so long as it is part of the Indian Penal 
Code, be administered, if ever in the 
most exceptional cases of unparalleled 
atrocity or brutality.” 

88. The Law Commission of India in 
its 42nd Report took the view that soli- 
tary confinement was “out of tune with 
modern thinking and should not find a 
place in the Penal Code as a punishment 
to be ordered by any 2riminal court.” 
Some ambivalent observation that such 
treatment may perhaps be necessary as 
a measure of jail discipline has been 
made without eny special supportive rea- 
sons as to why such a renalogical horror 
as long- solitary confinement should be 
allowed to survive after death within 
the prison where it is more dangerous. 
Probably, all that was meant by the 
Commission was that, for very short 
spells and under ameliorative conditions, 
the ‘solitary’ may be kept alive as a dis- 
ciplinary step, 


89. The propositions of law canvassed 
in Batra’s case turn on what is solitary 
confinement as a punishment and what 
is non-punitive custodial isolation of a 
prisoner awaiting execution. And se- 
condly, if whai is inflicted is, in effect, 
‘solitary’, does S. 30 (2) of the Act au- 
thorise it, and, if it does, is such a rigor- 
ous regimen canstitutional. In one sense, 
these questions are pushed to the back- 
ground, because Batra’s submission is 
that he is not ‘under sentence of death’ 
within the scope of S, 30 until the 
Supreme Court has affirmed and Presi- 
dential mercy has dried up by a final 
‘nay’. Batra has been sentenced to death 
by the Sessions Court. The sentence has 
since been confirmed, but the appeals 
for Presidential commutation are ordi- 
narily precedent to the hangmen’s 
lethal move, and remain to be gone 
through, His contention is that solitary 
confinement is a separate substantive 
punishment of maddening severity pre- 
scribed by S. 73 of the Indian Penal 
Code which can be imposed only by the 


Court; and so tormenting is this sentence 


ALR. ~ 


that even the socially less sensitive 
Penal Code of 1850 has interposed, in 
its cruel tenderness, intervals, maxima 
and like softening features in both Sec- 
tions 73 and 74, Such being the penal 
situation, it is argued that the incarce- 
ratory insulation inflicted by the Prison 
Superintendent on the petitioner is vir- 
tual solitary confinement unauthorised 
by thei Penal Code and, therefore, illegal. 
Admittedly, no solitary confinement has 
been awarded to Batra, So, if he is de 
facto so confined it is illegal, Nor does 
a sentenca of death under S. 53, IP.C. 
carry with it a supplementary secret 
clause of solitary confinement, What war- 
rant then exists for solitary confinement 
on Batra? Nona The answer offered is 
that he is not uncer solitary confine- 
ment, He is under ‘statutory confine- 
ment’ under the authority of S. 30 (2) of 
the Prisons Act read with 5. 366 (2) 
Cr, P, C. It will be a stultification of 
judicial power if, under guise of using 
S, 30 (2) of the Prisons Act, the Superin- 
tendent inflicts what is substantially 
solitary confinement which -is a species 
of punishment exclusively within the 
jurisdiction of the criminal court. We 
hold, without hesitation, that Sunil 
Batra shall not be sSolitarily confined. 
Can he be segregated from view and 
voice and visits ard comingling, by re~ 
sort to S. 30 (2) of the Prisons Act and 
reach the same result? To give the an~ 
swer we must examine the essentials of 
solitary confinement to distinguish it 
from being ‘confined in a-cell apart from 
all other prisoners’. 


88-A. Ifsolitary confinement is a revolt 
against society’s humane essence, there 
is no reason to permit the same punish- 
ment to be smuggled into the prison sys- 
tem by naming it differently, Law is not 
a formal label, nor logomachy but a 
working technique of justice. The Penal 
Code and the Criminal Procedure Code 
regard punitive solitude too harsh and 
the Legislature cannot be intended to 
permit preventive solitary confinement, 
released even from the restrictions of 
Ss. 73 and 74 LP.C., S. 29 of the Prisons 
Act and the restrictive Prison Rules. It 
would be extraordinary that a far worse 
solitary confinement, masked as safe cus+ 
tody, sans maximum, sans intermission, 
sans judicial oversight or natural justice, 
would be sanctioned, Commonsens@ 
quarrels with such non-sense, 


80. For a fuller comprehension of the 
legal provisions and their. construction 
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we may have to quote the relevant sec- 
tions and thereafter make a laboratory 
dissection thereof to get an understand- 
ing of the components which make up 
the legislative sanction for semi-solitary 
detention of Shri Batra. Section 30 of 
the Prisons Act rules: 

"30. (1) Every prisoner under sentencé 
of death shall, immediately on his arri- 
val in the prison after sentence, be 
searched by, or by order of, the Deputy 
Superintendent, and all articles shall be 
taken from him which the Deputy Su- 
perintendent deems it dangerous or in~ 
expedient to leave in his possession, 


(2) Every such prisoner, shall be con- 


fined in a cell apart from all other pri- 
soners, and shall be placed by day and 
by night under charge of a guard.” 

This falls in Chapter V relating to dis- 


cipline of prisoners and has to be reed 
in that context. Any separate confine- 


ment contemplated in S, 30 (2) has this 
disciplinary limitation as we will pre~ 
sently see, If we pull to pieves the whole 
provision it becomes elear that 8S. 30 
can be applied only to a prisoner ‘under 
sentence of death’. Section 30 (2) which 
speaks of ‘such’ prisoners necessarily re- 
lates to prisoners under sentence of 


death, We have to discover when we cén 
designate a prisoner as one under sen-~ 
tence of death, 


91. The next attempt is to discern 
the meaning of confinement ‘m a cell 
apart from all other prisoners’, The pur~ 
pose is to maintain discipline and discip-~ 
line is to avoid disorder, fight and other 
untoward incidents, if apprehended, 

92. Confinement inside a prison does 
not necessarily import cellular isolation. 
Segregation of one person all alone in a 
singla cell is solitary confinement. That 
is a separate punishment which the 
Court alone can impose, It would be a 
subversion of this. statutory provision 
(Ss, 73 and 74 IP.C.) to impart a mean- 
ing to S, 30 (2) of the Prisons Act where~ 
by a disciplinary variant of solitary con- 
finement can be clamped down on a pri- 
soner, although no court has awarded 
such a punishment, by a mere construc- 
tion, which clothes an executive officer, 
who happens to be the governor of the 
jail, with harsh judicial powers -to he 
exercised by punitive restrictions 
unaccountable to anyone, the power ber 
ing discretionary and disciplinary. 


93. Indeed, in a jail, cells: are  ordix 
narily occupied by more than one in- 
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mate and community life inside dormix 
tories and cells is common, Therefore, . 
‘to be confined in a cell’ does not com- 
pel us to the conclusion that the confiner 
ment should be in a solitary cell. 


94. “Apart from all other prisoners” 
used in S. 30 (2) is also a phrase of fle- 
xible import, ‘Apart’ has the semse of 
‘To one side, aside,...... apart from each 
other, separately in action or function’ 
(Shorter Oxford English Dictionary), Se- 
gregation into an isolated cell is- not 
warranted by the word. All that ‘it con- . 
notes is that in a cell where there are- 
a plurality of inmates the death sen- 
tencee will have to be kept separated 
from the rest in the same cell but not 
too close to the others, And this separa- 
tion can be effectively achieved because 
the condemned prisoner will be placed 
under the charge of a guard by day and 
by night, The guard will thus stand in 
between the several inmates and the con- 
demned prisoner, Such a meaning pre- 
serves the disciplinary purpose and. 
avoids punitive harshness, Viewed func- 
tionally, the separation is authorised, - 
not obligated. That is to say, if discip- 
line needs it the authority shall be en- 
titled to and the prisoner shall be liable © 
to separate keeping within the same cell 
as explained above. “Shall” means, in 
this disciplinary context, “shall be liable 
to”. If the condemned prisoner is docila’ 
and needs the attention of fellow-prison- 
ers nothing forbids the jailor from giv- 
ing him that facility. 

95. When we move on to Chapter XI 
we come across prison offences which 
are listed in S., 45, Section 46 deals with 
punishment for such offences, We re- 
produce the relevant portion: 

“46. The Superintendent may examine 
any person touching any such offences 
and determine thereupon and pumst 
such offence by...... 


(6) imposition of handcuffs of such pat- 
tern and weight, in such manner and 
for such period, as may be prescribed | 
by rules made by the Governor General 
in Council; 

(7) imposition of fetters of such pat- 
tern and weight, in such manner and 
for such period, as may be prescribed 
by the rules made by Governor General 
in Council; 


(8) separated confinement for any pe- 
riod not exceeding three months; 
: Explanation:— Separate confinement 
means such confinement with or. without 
labour as secludes a prisoner from com- 
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munication with, but not from sight of 
other prisoners, and allows him not less 
than one hour’s exercise per diem and 
to have his meals in association with 
one or more cther prisoners. 

(10) cellular confinement for any pe- 
riod not exceeding fourteen days: 


Provided that, after such period of 
cellular confinement an interval of not 
less duration than such period must 
elapse before the prisoner is again sen- 
tenced to cellular or solitary confine- 
ment: 

Explanation:— Cellular confinement 
means such cenfinement with or without 
labour as entirely secludes a prisoner 
from communication with, but not from 
sight of other prisoners.” 


96. Sub-sections (6) and (7) relate to 
‘irons’ and have relevance to the Sobraj 
case which we will presently deal with. 
Sub-section (8) speaks of ‘separafe con- 
finement’ for any period not exceeding 
three months. There is a further expla- 


nation which to some extent softens thie 
seclusion, It obligates the authority not 
to keep the prisoner “from sight of other 
prisoners”. and allows him nat less than 
one hour’s exercise per diem and to have 
his meals in association with other pri- 
soners, Thus it is clear that even if a 
grave prison offence has been committed, 
the punishment does not carry segregat~ 
ed cellular existence and permits life in 
association in mess and exercise, in view 
and voice but not in cammunication with 
other prisoners, Moreover, punitive sepa- 
rate confinement shall not exceed three 
months and S. 47 interdicts the combina- 
tion of cellular confinement and ‘sepa- 
rate confinement’ so as not to exceed to- 
gether the periods specified there. It is 
useful to mention that ‘cellular confine~ 
ment’ is a stricter punishment than se- 
parate confinement and it cannot exceed 
14 days because of its rigour, It entirely 
excludes a prisoner from communication 
with other prisoners but it shall not 
exclude a prisoner frcm sight of other 
prisoners. 

97. Solitary confinement has the se- 
verast sting and is awardable only by 
Court. To island a human being, to keep 
him incommunicado from his fellows is 
the story of the Andamans under the 
British, of Napoleon in St, Helena! The 
anguish of aloneness has already been 
dealt with by me and I hold that Sec- 
tion 30 (2) provides no alibi for any 
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cellular 
save to 


form of solitary or separated 
tenancy for the dzath sentence, 
the extent indicated. 

98. This study clearly reveals that 
solitary confinement as a sentence under 
the Penal Code is the severest. Less 
severe is cellular confinement under Sec- 
tion 46 (10) of the Prisons Act and under 
S. 46 (8), Obviously, disciplinary needs 
of keeping apart a prisoner do not in~ 
volve any harsh element of punishment 
at all. We cannot, therefore, accede to 
any argument which will upset the 
scheme or subvert the scale of severity. 
Section 30 (2), understood in the correct 
setting, plainly excludes any trace of 
severity and merely provides for a pro- 
tective distance being maintained be- 
tween the prisoner under death sentence 
and the other prisoners, although they 
are accommodatec. in the same cell and 
are allowed to ccmmunicate with each 
other, eat together, see each other and 
for all other practical purposes continue 
community life, 

99. An analysis of the provisions of 
the Penal Code and of the Prisons Act 
yields thea clear inference that S. 30 (2) 
relates to separation without isolation, 
keeping apart without close confinement. 
Whatever the name, the consequence of 
the ‘solitary’ regime has been maddening; 


(19) “So many convicts went mad or 

died as a. consequence of the solitary 
regime that by the mid-19th century it 
was generally abandoned...... 
The ‘separate system’, the ‘silent sys- 
tem’, the ‘hole’ ard other variants pos< 
sess the same vic. In the present case 
we are Satisfied that what reigns in 
Tihar for ‘condemned’ prisoners is sound- 
proof, sight-proof, society-proof cellular 
insulation which is a first cousin to soli 
tary confinement, 

100. Section 363 (2), Cr. P. Code has 
bearing on this discussion, for it states: 

“The Court passing the sentence shall 
commit the convicted person to jail cus< 
tody under a warrant.” 

101. So, the Court awards only a 
single sentence viz, death, But it can- 
not be instantly executed because its 
executability is possible only on confir- 
mation by the High Court. In the mean- 
while, he cannot’ be let loose for he 
must be available for decapitation when 
the judicial processes are exhausted, So 
it is that S. 366 (2) takes care of this 
awesome interregnum by committing the 


(19) Britannica Book of the Year 1975 
—Fvents of 1974, p. 567, 
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convict to jail custody, Form 40 autho- 
rises safe keeping. We may extract the 
relevant part of the Form: 


“This is to authorise and require you 
to receive the said (prisoner’s name) into 
your custody in the said jail, together 
with this warrant, and him there safely 
to keep until you shall receive the fur- 


ther warrant or order of this court, car- 
rying into effect the order of the said 
Court.” 


102. This ‘safe keeping’ in jail cus- 
tody is the limited jurisdiction of the 
jailor, Thie convict is not sentenced to 


imprisonment. He is not sentenced to 


solitary confinement. He is a guest in 
custody, in the safe keeping of the host- 
jailor until the terminal hour of terres- 
trial farewell whisks him. away to the 
halter, This is trusteeship in the hands 
of the Superintendent, not imprisonment 
in the true sense, Section 366 (2) Crimi- 
nal Procedura Code (Jail Custody) and 
Form 40 (safely to keep} underscore this 
concept, reinforced by the absenca 
of a sentence of imprisonment under 
Section 53, read with Section 73, Indian 
Penal Code, The inference is inevitable 
that if the ‘condemned’ man were 
harmed by physical or mental torture 
the law would not tolerate the . doing 
since injury and safety are obvious ene 
mies. And once this qualitative distinc- 
tion between imprisonment and safe 
keeping within the prison is grasped; the 
power of the jailor becomes 
Batra, and others of his ilk, are entitled 
to every creature comfort and cultural 
facility that compassionate safe-keeping 
implies, Bed and pillow, opportunity to 
commerce with human kind, worship in 
shrines, if any, games, books, news- 
papers, writing material, meeting family: 
members, and all the good things of life, 
so. long as life lasts and prison facilities 
exist, To distort safe-keeping into a 
hidden opportunity to cage the ward 
and to traumatize him is to betray the 
custody of the law. Safe custody does 
not mean deprivation, isolation, banish- 
ment from the lanten banquet of prison 
life and infliction of travails as if guar- 
dianship were best fulfilled by making 
the ward suffer near-insanity. Maybe, 
the Prison Superintendent has the alibi 
of prison usage, and may be, he is inno~ 
cent of the inviolable values of our Con- 
stitution, Maybe, there is something 
wrong in the professional training and 
the prison culture, Maybe, he miscon- 
ceives his mission unwittingly to help 


benign.. 
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God! 'Whom God wishes to destroy, He 
first makes mad’, For, long segregation 


lashes the senses until the spirit lapses 
into the neighbourhood of lunacy, Safe- 


keeping means keeping his body 
and mind in fair condition. To 
torture his mind jis unsafe keep- 


ing. Injury to his personality is not 
safe keeping. So, Section 366, Cr. P. C. 
forbids any act which disrupts the man 
in his body and mind, To preserve his 
flesh and crush his spirit is not safe 
keeping, whatever else it be, 


103. Neither the Penal Code nor the 
Criminal Procedure Code lends validity 
to any action beyond the needs of safety 
and any other deprivation, whatever the 
reason, has not the authority of law. Any 
executive action which spells infraction 
of the life and liberty of a human being 
kept in prison precincts, purely for safe 
custody, is a challenge to the basic no- 
tion of the rule of law — unreasonable, 
unequal, arbitrary and unjust. A death 
sentence can no more be denuded of 
life’s amenities than a civil debtor, fine 
defaulter, maintenance defaulter or con-. 
temner — indeed, a gross confusion ac- 
counts for this terrible maltreatment, 


104. The Prisons Act (Sec. 30 (2)) 
spells out with specificity the point of 
departure from ordinary jail custody 
needed in the case of those ‘under sen- 
tence of death’, That is to say, they get 
the same conditions of prison life as 
other general prisoners, except in two 
particulars, During hours of cellular 
confinement, condemned prisoners shall 
be secluded from others, Dusk to dawn 
keeping aside is one restriction. Such 
sentences shall also be subject to twen- 
ty four hour watch by guards. Both 
these are understandable restraints: in 
the setting of death sentence as reason- 
able concomitants of safe custody with- 
out inflicting cruelty, 


105. To exaggerate security unrealis- 
tically is morbidity and, if it is a per- 
vasive malady, deserves psychiatry for 
the prison administration. In every coun- 
try, this transformation from cruelty to 
compassion. within jails has found resist- 
ance from the echelons and the Great 
Divide between pre-and-post Constitu- 
tion penology has yet to get into the 
metabolism of the Prison services. And 
s0, on the national agenda of prison re- — 
form is on-going education for prison 
staff, humanisation of the profession and 
recognition of the human rights of the 
human beings in their keep, 
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106. In my judgment S. 30 (2) does 
not validate the State's treatment of 
Batra. To argue that it is not solitary 
confinement since visitors are allowed, 
doctors and officials come and a guard 
stands by, is not to take it out of the 
category. 

"107. Since arguments have been ad- 
dressed, let us enquire what are the vital 
components of solitary confinement? Ab- 
sent statutory definition, the indication 
we have is in the Explanation to Para- 
graph 510 of the Jail Manual: 


. “Solitary confinement means such 
-confinement with or without labour as 
entirely secludes thie prisoner both from 
sight of, and communication with, other 
prisoners,” 

108. The hard core of such confine- 
ment is (a) seclusion of the prisoner, (b) 
from sight of other prisoners, and (c) 


` from communication with other prison- 
ers. To see a fellow being is a solace to 


the soul. Communication with one’s own 
kind is a balm to the aching spirit, De- 
nial of- both, with complete segregation 
_superimposed, is the journey to insanity. 
To test whether a certain type of segre- 
gation is, in Indian terms, solitary con- 
finement, we have merely to verify whe- 
‘ther interdict on sight and communica- 
tion with! other prisoners is imposed, It 


is no use providing view of or conversa- 
tion with jail visitors, jail officers or 
stray relations. The crux of the matter 
is communication with other prisoners in 


full view. Bed fellows in misery have 
heartloads to unload and real conversa- 
tion between them has a healing effect. 
Now that we have an Indian conceptu- 
alisation of solitary confinement in the 
Prison Manual itself, lexical exercises, 
decisional erudition from other countries 
and legomachic niceties with reference 
to law dictionaries are supererogatory. 
Even the backward psychiatry of the 
Jail Manual considers continuation of 
such confinement as “lixely to prove in- 
jurious to mind or body” or even prone 
to make the person “permanently unfit 
to undergo such confinement” (vide para- 
graph 512 (7) and (9) of the Jail Manual.) 


108. In Words and Phrases {(Perma~ 
nent Edn.) solitary ccnfinement as a 
punishment is regarded as “the complete 
‘isolation of the prisoner from all human 
society and his confinement in a cell of 
considerable size so arranged that he 
had no direct intercourse or sight of any 
human being and no employment or in- 
struction”, It is worthwhile comparing 


m 


AIR, 


the allied but less harshi confinement 
called “close confinement? which means 
'such custody, and only such custody as 
will safely secure the production of tha 
body of the prisorer on the day ap- 
pointed for his execution.” 


110. A more practical identification of 
solitary confinement is what we find in 
Black’s Law Dictionary: 

“In a general sense, the separate con- 

finement of a prisoner, with only occa- 
sional access of any other person, and 
that only at the discretion of the jailor; 
in a stricter sense, the complete isolation 
of a prisoner from all human society and 
his confinement in a cell so arranged. 
that he has no direct intercourse with 
or sight of any human being, and no 
employment or instruction.” 
Complete isolation from all human so- 
ciety is solitary confinement in its stric- 
ter sense, The separate confinement of a 
person with occasional access of other | 
persons is also solitary confinement. 

111. The ingenious arguments to keep 
Batra in solitudinous cell must fail and 
he shall be given facilities and amenities 
of common prisoners even before he is 
‘under sentence of death’, 


112. Is he under sentence of death? 
Not yet. 


113. Clearly, there is a sentence of 


death passed against Batra by the Ses- 
sions Court but it is provisional and the 
question is whether under S. 30 (2) the 
petitioner can be confined in a cell all 
by himself under a 24-hour guard. The 
key words which call for humanistic 
interpretation are ‘under sentence of 
death’ and ‘confined in a cell apart from 
all other prisoners’, 

114. A convict is ‘under sentence of 


death’ when, and only when, the capital 


penalty inexorably operates by the auto- 
matic process of the law without any 
slip between the lip andthe cup. Rulings 
of this Court in Abdul Azeez v, State of 
Karnataka, (1977) 3 SCR 393: (AIR 1977 
SC 1485) and D. K. Sharma v. M. P. 
State, (1976) 2 SCR 289: (AIR 1976 SC 
133), though not directly on this point, 
strongly suggest this reasoning to be 
sound, | 


115. Section 366 Cr, P, C, has pertis 
nence at this point: 

“366. (1) When the Court of Session 
passes a sentence of death, the proceed- 
ings shall be submitted to the High 
Court and the sentence shall not be 
executed unless it is confirmed: by the 
High Court, 
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- (2) The Court passing the sentence 
ghall commit the convicted person to jail 
custody under a warrant.” | 

116. So it is clear that the sentence 
of death is inexecutable until ‘confirm- 
ed by the High Court’, A self-acting 
sentence of death does not come into 
existence in view of the impediment con~- 


tained in Section 366 (1) even though the 


Sessions Court might have pronounced 


that sentence. 

117. I go further. Let us assume that 
the High Court has confirmed that death 
sentence or has de novo imposed death 
sentence. Even then, there is quite a 
likelihood of an appeal to the Supreme 
Court and the plenary power of the high- 
est court extends to demolition of the 
death sentence. Naturally, the pendency 
of the appeal itself inhibits the execution 
of tha sentence, Otherwise; the appellate 
power will be frustrated, the man exe- 
cuted and the Supreme Court stultified 
if it upsets the death sentence later, In 
our view, when an appeal pends against 
a conviction and sentence in regard to an 
offence punishable with death sentence, 
such death sentence even if confirmed 
by the High Court shall not work itself 
` out until the Supreme Court has pro- 
nounced. Section 415 Cr, P, C, produces 
this result inevitably. 

"415, (1) Where a person is sentenced 
to death by the High Court and an ap- 
peal from the judgment lies to the Sup- 
reme Court under sub-clause (a) or sub- 
clause (b) of clause (1) of Article 134 of 
the Constitution, the High Court shail 
order the execution of the sentence to 
_be postponed until the period allowed 
for preferring suchi appeal has expired, 
or, if an appeal is preferred within -hat 
period, until such appeal is disposed of. 


(2) Where a sentence of death is passed 
or confirmed by the High Court; and the 
person sentenced makes an application 
to the High Court for the grant of a cer- 
tificate under Art, 182 or under sub- 
cl. (c) of Cl, (1) of Art; 134 of the Con-~ 
stitution, the High Court shall order the 
execution of the sentence to be post- 
poned until such application is disposed 
of by the High Court, or if a certificate 
is granted on such application, until the 
period allowed for preferring an appeal 
to the Supreme Court on such certificate 
‘has expired. | 


(3) Where a sentence of death is pass~ 
ed or confirmed by the High Court, and 
the High Court is satisfied that the per- 
son sentenced intends to present a peti- 


. Thus, until rejection of the 
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tion to tha Supreme Court for the grant 


of special leave to appeal under Article - 


136 of the Constitution, the High Court 
shali order the execution of the sentence 
to be postponed for such period as it 
considers sufficient to enable him to pre- 
sent such petition.” 

118. Articles 72 and 161 provide for 
commutation of death sentence even like 
Sections 433, 434 and 435 Cr, P. C. The 
rules made under the Prisons Act, taking 
note of these provisions, provide for a. 
petition for commutation by the prisoner. 
Rule 547 and Rule 548 framed under the 
Prisons Act relate to the subject of peti- 
tions for mercy: `’ 

“(a) Rules framed by the Government 
of India: 

I. Immediately on receipt of a war- 
rant for execution consequent on the con- 
firmation by the High Court of sentence 
of death, Jail Superintendent shall in- 
form the convict concerned that if he 
desires to submit a petition for mercy, 


it should be submitted in writing within . 
‘seven days of the date of such intima- 


tion. 


IT. If the convict submits a. petition 
within the period of seven days pre- 
scribed by Rule I it should. be ad- 
dressed both to the local Government 
aE to the Governor-General in Coun- 
Ci, 
Shall forthwith despatch it, in dupli- 
cate, to the Secretary to the Local 
Government in the Department concern- 
ed, together with a covering letter re- 
porting the date fixed for the execution 
and shall certify that the execution has 
been stayed pending receipt of the orders 
of the Governor in Council and the Gov- 
ernor General in Council on the petition 
if no reply is received within 15 days 
from the date of the despatch of the 
petition, the Superintendent shall tele- 
graph to the Secretary to the local Gov- 
ernment drawing attention to the fact, 
but he shall in no case carry out the 
execution before the receipt of the local 
Government’s reply.” 


119. It follows that during the pen- 
dency of a petition for mercy before the! 
State Governor or the President of India 
the death sentence shall not be executed. 
clemency 
motion by these two high dignitaries it is 
not possible to predicate that there is a 
self executory death sentence. There-|: 
fore, a prisoner becomes legally subject) 
fo a self-working sentence of death only 
when the clemency application by the 
prisoner stands rejected, Of course, 


and the Superintendent of Jail — 


‘ 
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aioe Section 30 (2) is attracted. 
A second or a third, a fourth or further 


application for mercy does not take him’ 


out of that category unless there is a 
specific order by the competent authority 
staying the execution of the death sen- 
tence, 


120. The cenclusion inevitably fol- 
lows that Batre, or, for that matter, 
others like him, cannot be classed as per~ 
sons ‘under sentence of death’. There- 
fore, they cannot be confined apart from 
other prisoners, Nor is he sentenced to 
rigorous imprisonment and so cannot be 
forced to do hard labour. He is in cus- 
tody because the Court has, pending con» 
firmation of the death sentence, com- 
manded the Prison Authority to keep 
the sentencee in custody. The concrete 
result may be clearly set out, 


121. Condemned priscners like Batra 
shall be merely kept in custody and 
shall not be put to work like those sen- 
tenced to rigorous imprisonment, These 
prisoners shall not be kept apart or se~ 
gregated except on their own volition 
since they do not come under S. 30 (2). 
They shall be entitled to the amenities. 
of ordinary inmates in the prison like 
games, books, newspapers, reasonably 
good food, the right to.expression, artis- 
tic or other, and normal clothing and bed. 
In a sense, they stand better than ordi- 
nary prisoners because they are not serv- 
ing any term of rigorous imprisonment, 
as such. However, if their gregarious 
wishes induce them to live in fellowship 
and work like other prisoners they 
should be allowed to do so, To eat to- 
gether, to sleep together, to work toge- 
ther, to live together, generally speak- 
ing, cannot be denied to them except on 
specific grounds warranting such a cours@ 
such as homosexual temdencies, diseases, 
violent proclivities and the like. But if 
these grounds are to be the basis for re~ 
vocation of advantages to the prejudice 
of the sentencee he should be given a 
hearing in brief in essential compliance 
with the canons of natural justice. 


122. Deference to the erudite efforts 
of counsel persuades me, before I part 
with this topic to refer to an anthology 
of Anglo-American opinions, judicial and 
academic, which has been made available 
to us, to some of which I have made 
reference The Judges in the United 
States have had to deal with the issue 
and before I wind up cn the legal impli- 
cations of solitary confinement I may, 
refer to some of them. 


A. I. R. : 


123. Punitive segregation is regarded 
as too harsh that it is limited to no more 
than 8 days except with Special appro- 
val of the Commissioner of Corrections 
m many American States, The average 
period for this type of punitive incarce- 
ration is five days. Now note what the 
U, S. District Court(20) states: 

“This punishment is imposed only 
after a formal written. notice, followed 
by a hearing before the disciplinary 
committee.” 

124. The emphasis on limited periods 
and hearing before punishment have 
been built into the procedure for punish~ 
ment of solitary confinement, This is 
important when we consider whether 
any form of harsh imprisonment, whe- 
ther of solitary confinement or of bar 
fetters, should not comply with natural 
justice and be severely limited in dura- 
tion, Preventive solitude and fetters. are 
an a fortiori case. 

125. An Afro-American ‘citizen Sostre, 
brought a Civil Rights action in Sostre 
v. Rockefeller, (1973) 312 F Suppl 863 
complaining of solitary confinement 
otherwise called xunitive segregation. 
The year long stay in that segregation 
cell was bitter, The sting of the situa- 
tion was ‘human isolation loss of group 
privileges’, On this Judge held: 


“This court finds that punitive segre-« 
gation under the conditions to which 
plaintiff was subjected at Green Haven is 
physically harsh, destructive of morale, 


dehumanizing in the sense that it is 
needlessly degrading, and dangerous to 


eee naan 


the maintenance of sanity when continu- 
ed for more than a short period of time 
which should certainly not exceed 15- 
days”. l 

126. The decision on punitive segres 
vational confinement in Sostre v. Rocke- 
feller (1970) 312 F Supp 863 is of valua 
since the case, as kere, is one of indefi- 
nite punitive confinement, The Court held 
that it was so disproportionate that if 
amounted to cruel and unusual punish- 
ment : 


“The Court also holds that the totality 
of the circumstances to which Sostre 
was subjected for more than a year was 
eruel and unusual punishment when 
tested against ‘the =volving standards of 





20. Justice, Punishment, Treatment. by 
Leonard Orland, The Free Press 
New York, p. 293, 
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decency that mark the progress of ma- 
turing society’. (Trop v. Dulles, (1958) 
356 US 86, 101 (Opinion of Warren C.J.) 


segregation is 
go~ 


This condemnation of 
the experience years ago of people 
ing stir crazy, especially in segregation”. 
(T. 320) the conditions which undeniaoly 
existed in punitive segregation of Green 
Haven this Court finds, ‘could only serve 
to destroy completely the spirit and cae 
l dermine the sanity of the prisoner” 

Wright v. Machmann, 387 F 2nd at 526, 


when- imposed for more than fifteen 
days. Subjecting a prisoner to the de- 


monstrated risk of the loss of his sanity 
as punishment for any offence in prison 
is plainly cruel and unusual punishment 
as judged by present standards of de- 
cency.” 

127. What is. of considerable interest 
is the observation on procedural due 
process which in our country has its 
counter-part in Art. 21, as expounded in 
Maneka Gandhi, (AIR 1978 SC 697). The 
American J udge observed in Sostre’s 
case (1970) 312 F Suppl 863: 


“Very recently, the Supreme Court 
reiterated the firmly established due 
process principles that where govern- 
mental action may seriously injure an 
individual and the reasonableness of that 
action depends on fact findings, the evi- 
dence used to prove the government’s 
case must be disclosed to the individual 
so that he has an opportunity to show 
that it is untrue. The individual must 
also. have the right to retain counsel. 
The decision-maker’s conclusion must 
rest solely on the legal rules and evi~ 
dence adduced at the hearing. In this 
connection, the decision-maker should 
state the reasons for the determination 





and indicate the evidence upon which - 


he relied, Finally, in such cases, the 
High Court ruled, an impartial decision- 
maker is essential. ..... 

The Court holds that plaintiff was, in 
effect, ‘sentenced’ to more than a year in 
punitive segregation without the minimal 
procedural drastic punishment upon a 
prisoner,” 





128. There has been considerable em- 
phasis by the Additional Solicitor Gene- 
ral on the prison setting in truncating 
processual justice, The U, S, District 


‘contemplate that society may 
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Court in Sostre ((1970) 312 F Supp 863) 
had this to say: 

“The difficult question, as always, is 
that process was due. In answering that | 
question, we may not uncritically adopt - 
the holdings of decisions that take color 
from contexts where the shadings are as 
different from the instant case as the 
cases we have discussed: 


As a generalization, it can be said 
that due process embodies the differeing 
rules of fair play, which through the 
years, have become associated with dif- 
fering types of proceedings, Whether the ` 
constitution requires that a particular 


right obtain in a specific proceeding de-.-. ~ 


pends upon a complexity of factors. The 
nature of the alleged right involved, the 
nature of the proceeding, and the possi- 
ble burden on that proceeding, are all con- 
siderations which must be taken into ac- 
count.” 


129. A meaningful passage in the ap- 
pellate judgment in the -same case may 
be excerpted: 


“We are not to be understood as dis~ 
approving the judgment of many courts 
that our constitutional scheme does not 


law breakers to the capricious and arbi~ 
trary actions of prison officials. If sub- 
stantial deprivations are to be visited 
upon a prisoner, it is wise that such ac> 
tion should at least be premised on facts 
rationally determined, This is not a con- | 


cept without meaning. In most cases it 
would probably be diffcult to find an in- 
quiry minimally fair and rational unless 
the prisoner were confronted with the 
accusation, informed of the evidence 
against him,” 


130. The Supreme Court of the Unit- 
ed States in Charles Wolf v. McDonnell, 
(1974) 41 L ed 2d, 935 considered the 
question of due process and prison dis- 
ciplinary hearing, confrontation and 
cross-examination and even presence of 
counsel, Mr. Justice White, speaking for 
the majority, struck the balance that 
the due process clause demanded and in- 
sisted : 

rareti We hold that written notice of 
the charges must be given to the disci- 
plinary-action defendant in order to in- 
form him of the charges and to enable 
him to marshal the facts and prepare a - 
defence. At least a brief period of time 
after the notice, no less than 24 hours, 
should be allowed to the inmate to pre- 


commit 
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pare for the appearance before the Ad- 
justment Committee, 


We also hold that there must be a 
“written statement by the fact-finders as 
to the evidence relied on and reasons” 
for the disciplinary action, : 


Although Nebraska does not seem to 
provide administrative review of the ac- 
tion taken by the Adjustment Commit- 
tee, the actions taken at such proceed- 
ings may involve review by other bodies. 
They might furnish the basis of a deci- 
sion by the Director of Corrections to 
transfer an inmate to another institu- 
tion because he is considered “to be incor- 
rigible by reason of frequent intentional 
breaches of discipline”, and are certainly 
likely to be considered by the state pa- 
role authorities in making parole deci~ 
sions. Written records of proceedings 
will thus protect the inmate against col- 
-lateral consequences based on a misun- 
derstanding of the nature of the original 
proceeding. Further, as to the discipli- 
nary action itself, the provision for a 
written record helps to insure that ad- 
ministrators, faced with possible scrutiny 
by state officials and the public, ard per- 
haps even the courts, where fundamen~ 
tal constitutional rights may have been 
abridged, will act fairly, Without writ~ 
ten records, the inmate will be at a 
severe disadvantage in propounding his 
own cause to or defending himself from 
others. It may be that there will be oc- 
casions when personal or institutional 
safety are so implicated, that the state~ 
ment may properly exclude certain items 
of evidence, but in that event the state- 
ment should indicate the fact of the 
omission, Otherwise, we perceive no con- 
ceivable rehabilitative objective or pro~ 
spect of prison disruption that can flow 
from the requirement of these state- 
ments. We are also of the opinion that 
the inmate facing disciplinary proceed- 
‘Ings should be allowed to call witnesses 
and present documentary evidence in 
the defence when permitting him to do 
so will not be unduly hazardous to insti- 
tutional safety or correctional goals.” 


131. As to the right to counsel Myr. 
Justice White felt that then the proceed- 
ings may receive an “adversary cast’, but 
proceeded to observe: 


“Where an illiterate inmate is involv- 
ed, however, or where the complexity of 
the issue makes it unlikely that the in- 
mate will be able to collect and present 
the evidence necessary for an adequate 
comprehension of the case, he should be 


free to seek the aid of a fellow inmate, 
or if that is forbidden, to have adequate 
substitute aid in the form of help from 
the staff or from a_ sufficiently compe- 
tent inmate designated by the staff, We 
need not pursue the matter further here, 
however, for there is no claim that res- 
pondent Mcdonnell, is within the class of 
inmates entitled to advice or help from 
others in the course of a prison discipli- 
nary hearing.” 

The learned Judge, however, felt that in 
situations where Habeas Corpus applica- 
tions had to be made qualified inmates 
may be permitted to serve as legal advi- 
Sers. 


132. Mr, Justice Marshall went much 
farther than the majority and observed: 

“...eby far the greater weight of cor- 
rectional authority is that greater proce~ 
dural fairness in disciplinary proceed- 
ings, including permitting confrontation 
and cross-examination, would enhance ra- 
ther than impair the disciplinary process 
as a rehabilitative tool. 

Time has proved...... that -blind defer- 
ence to correctional officials does no real 
service to them, Judicial concern with 
procedural regularity has a direct bear- 
ing upon the maintenance of institutional 
order; the orderly care with which deci- 
sions are made by the prison authority 
is intimately related to the level of res- 
pect with which prisoners regard that 
authority. — 

There is nothing more corrosive to the 
fabric of a public institution such as a 
prison than a feeling among those whom 
it contains that they are being treated 


unfairly. : 
As the Chief Justice noted ...... “fair 
treatment ...... will enhance the chance 


of rehabilitation by avoiding reactions to 
arbitrariness.” 


.....We have recognised that an impar- 
tial decision-maker is a fundamental re- 
quirement of due process in a variety of 
relevant situations, and I would hold 
this requirement fully applicable here. 
But in my view there is no constitutional 
impediment to a disciplinary board com- 
posed of responsible prison officials like 
those on the Adjustment Committee here. 
While it might well be desirable to have 
persons from outside the prison system 
sitting on disciplinary panels, so as to 
eliminate any possibility that subtle in- 
stitutional pressures may affect the out- 
come of disciplinary cases and to avoid 
any appearance of unfairness, in my. 
view due process is satisfied as long as 
no member of the disciplinary board has 


4978 
been involved in the investigation: or 
prosecution of the- particular case, 


has had any other form of personal. i a 
volvement in the case.” 


133, Mr. Justice Douglas, in his dis- 
sent, quoted from an earlier case: 


“Certain principles have remained r2- 
latively immutable in our jurisprud- 
ence. One of these is that where gov- 
ernmental action seriously injures an in- 
dividual, and the reasonableness of the 
action depends on fact findings, the evi- 
dence used to prove the Government’s 
case must be disclosed to the individual 
so that he has an opportunity to show 
that it is untrue, While this is impor- 
tant in the case of documentary evidence 
it is even more important where the 
evidence consists of the testimony of in~- 
dividuals whose memory might be faulty 
or who in fact, might be perjurers or 
persons motivated by malice; ' vindictive- 
ness, intolerance, prejudice, or jealousy. 
We have formalized :thesé protections in 
the requirements of confrontation and 
cross-examination ...... This Court has 
been zealous;to protect these rights from 
erosion, It has. spoken out not only in 
criminal -cases......but also in all types of 
' eases where administrative and regula- 
tory actions were under scrutiny. The 
decision as to whether an inmate should 
be allowed to confront him accusers 
should not be left to the unchecked and 
unreviewable discretion of the prison 
disciplinary board. The argument offer- 
ed for that result is that the danger of 
violent response by the inmate against 
his accusers is great, and that only the 
prison administrators are in a position to 
weigh the necessity of secrecy in each 
case, But it is precisely this unchecked 
power of prison administration which is 
the problem that due. process safeguards 
are required to cure. “Not only th? 
principles of judicial review, but the 
whole scheme of American government, 
reflects an institutionalized mistrust of 
any such unchecked and unbalanced 
power over essential liberties, That mis- 
trust does not depend on an assumption 
of inveterate venality or incompetence 
on the part of men in power...... 


134. Going the whole length of extend- 


ing the right to cross-examination, the 
learned Judge took the view that fair 
procedure inside prisons’ is part of a 


successful rehabilitative programme, and 
observed : 


' “The goal is to reintegrate inmates in- 
to a society where men are- Supposed to 


sanity is not.” (emphasis added) ~ 
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be treated fairly by the government, not 
arbitrarily, The opposed procedure will 
be counterproductive. A report |prepared 
for the Joint Commission on Correctional 


‘Manpower and Training has pointed out 


that the “basic-hurdle (to reintegration). 


is the concept of a prisoner as: a non-... 


person and the jailor as an ' absolute 
monarch, The legal strategy to surmount 
this hurdle is to adopt rules...... maxi- 
mizing the prisoner’s freedom, | dignity, 
and responsibility. More particularly, the 
law must respond to the substantive and 
procedural claims’ naa prisoners 
have...... ja | 

135. The nMan of these decisions 
is that ‘a prisoner is not temporarily a 
slave of the State’ and is entitled to the 
fair process of law before condémnation 


- to solitary confinement. The U, S. Judges 


generally have refused to accept arbi- . 
trary or capricious Giscipine in ie ad- .` 
ministration., es 
Sostre v. Rockefeller, (1970). 312i F Suppl 
863. 


“We. would not lightly condone the: ab-. 
sence of such basic safeguards! against 
arbitrariness as adequate notice,} an, op- 
portunity for the prisoner to reply to 
charges lodged against him, and. a rea- 
sonable investigation into the substantial 
discipline.” 


136. Another passage from. Judge 
Fainberg in the same case deserves our 
attention, | 

“In this Orwellian age, punishment 
that endangers sanity no less than physi- ) 
cal injury by the strap, is prohibited by 
the Constitution, Indeed, we have learn- 
ed to our sorrow in the last few 'decades 
that true inhumanity seeks to destroy the 

syche rather than merely the body. The 
majority opinion emphasizes that after 
all Sostre could have obtained | release 


from isolation at any time by agreeing 


to abide by the rules and to co-operate. 
Perhaps that is so, but that does not 
change the case ...The possibility, of end- 
less solitary confinement is still there, un- 
less the prisoner ‘gives in’, The same ob- 
servation could be made if Sostre were 
tortured until he so agreed, but no one. 
would argue that torture is therefore 


permitted, The point is that the| means 


used to exact submission must be' consti- 
tutionally acceptable, and the threat of 
virtually endless isolation that endangers 


may -_ 
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137. Quite a few other decisions of 
this lesser level courts of the United 
States have been brought to our notice 
by counsel in an endeavour to validate 
or invalidate solitary confinement from 
a constitutional angle. Unless driven to 
pronounce upon constitutionality we may 
not go into the question at all. Even so, 
for a perspicacious understanding of the 
facts of solitary confinement, its soul or 
rather its soullessness, I may refer to a 
few of the citad cases. The Court will 
stand four square between a prisoner 
and the methodology of destroying com- 
pletely the spirit and undermining the 
sanity of the prisoner in jail. This we 
do, not because of anything like the 
Eighth Amendment but because unrea- 
sonable restrictions and arbitrary depri- 
vations are obnoxious to Part II, espe- 
cially Arts, 14 and 19, even within the 
prison setting. 

138. The facile submission, ‘that the 
determination as to the methods of deal- 
ing with such incorrigible persons is a 
matter of internal management of State 
prisons and should be left to the discre- 


tion of prison administrators...... ’ is un- 


tenable if, within the cell, fimdmental 
_ concepts of decency do not prevail and 
barbaric conditions and degrading cir- 
cumstances do violence to civilised stan- 
dards of humane decency, as the Court 
pointed out in Hancock v. Avery, The 
goals of prison keeping, especially if it 
is mere safe keeping, can be attained 
without requiring a prisoner to live in 
the exacerbated conditions of bare floor 
solitude. 


139. Functionally speaking, the court 
has a distinctive duty to reform prison 
practices and to inject constitutional con- 
sciousness into the system(21): 


“The challenge of prison reform is too 
compelling for courts to decline to exer- 
cise their inherent power to protect the 
constitutional rights of the incarcerated. 
Affording such protection demands that 
courts do more than merely invalidate 
specific practices; it demands that they 
confront the institution of prison as a 
whole. The totality of conditions ap- 
proach and the purposive model of ana- 
lysis afford a framework for this con- 
frontation,” 

“Moreover, prison officials may wel- 
come judicial intervention, because it en- 
ables them to initiate reforms that are 
politically and financially costly. Studies 


21. Harward Civil Rights — Civil Li- 
berties Law Review (Vol, 12), 


A.I. R. 


have demonstrated that one by-product 
to totality of conditions prison cases is 
that they sensitize both the public and 
prison officials to the need for prison re- 
form, As a result, . progressive prison 
authorities and humanitarian citizens’ 
groups are able to take advantage of this 
increased sensitivity to advocate reform.” 
The Sobraj Case 


140. I now switch to the averments 
in the petition by Sobraj. Chief Justice 
Beg and his companion Judges including 
me, it may be right to state here, did 
incidentally see Sobraj (the other peti- 
tioner), standing in chains in the yard, 
with iron on wrists, iron on ankles, iron 
on waist and iron to link up, firmly 
rivetted at appropriate places, all ac~ 
cording to rules! 


141, The manacled numbers of the 
Tihar Jail community appear to be alar- 
mingly large and fluctuating, if we go 
by the averments in the affidavit of the 
petitioner and the counter affidavit by 
the State. In January 1978 according to 
Sobraj,; there were 207 under-trial pri- 


n SEEE ae 
soners with bar fetters in Tihar Jail and 
all of them, exception Sobraj, were In- 
dian citizens, all of them belonging to 
the ‘C’ class, which is a poverty sign, and 
many of them minors! We are remind- 
ed of what Douglas, J, observed in 
Hicks (1966) 383 US 252: 

“The wanderer, the pauper, the un- 


employed — all were deemed to be po- 
tential critiinals............ 


“I do not see how economic or social 
status can be made a crime any more 
than being a drug addict can be.” 


Even the intervener, Citizens for Demo~ 
cracy, has, with passion but without par- 
tisanship, complained that ‘over a hun- 
dred other prisoners in Tihar Jail are 
subjected to these inhuman conditions! 
The State has controverted the arithma- 
tic but has not refuted the thrust of the 
submission that a substantial number of 
under-trial prisoners has suffered aching 
irons over their anatomy. As against 207 
the State admits ‘a total of 93 prisoners 
Sainte s.in bar fetters’. There is no dis- 
pute that all but the petitioner were of 
the ‘C’ class category, that is, men whose 
socio-economic lot was weak, The Super- 
intendent of the Central Jail has a case 
that on Jan 20, 1978, ‘the bar fetters of 
41 prisoners were removed’, Likewise, on 
Feb, 6, 1978, bar fetters of 26 prisoners 
were removed, The trend of the coun~« 
ter-affidavit is tnat this Superintendent 
has taken some ameliorative measures to 


1978 
normalise conditions in the Jail..The dis- 


crepancies between the competing stat=- . 


ments do not demolish the gravamen of 
the charge that the ‘iron’ methodology of 
keeping discipline has had a somewhat 
dangerous access into the prison Super- 
intendent’s mental kit, If irons must 
rule the jail community there is jejure 
justice in our prison campuses, The abo- 
lition of irons altogether in some States 
without calamitous sequelae, e.g, Kera.a 
and Tamil Nadu, is worth mention. 


142. Now the Sobraj facts, Sobraj 
has been in custody since July 6, 1975, 
having been arrested from Vikram Ho~ 
tel, along with three criminal compar~ 
ions of British, Australian and French 
extraction. His Interpol dossier is stai« 
ed to be terrible and his exploits include 
jail break and grave crime, We merely 
mention this fact but decline to be de- 
flected by it because it is disputed, al- 
though the jail officers. cannot be fault- 
ed if they are influenced by such infor- 
mation, The Sobraj story, since his ar- 
rest in July 1976, is one of continuots 
and indeterminate detention partly ur~ 
der the Maintenance of Internal Secuirty 
-Act and currently as an undertrial fac- 
ing serious charges, including murde-. 
The prisoner challenged the legality cf 
- arbitrary ‘irons’ in the High Court bit 
was greeted with laconic dismissal. The 
parsimonious words, in which the order 
was couched, ran: 

“This is a petition from jail. In view 
of the facts the petition is not maintairx- 
able. It is dismissed in limine, The peti 
tioner informed of the order.” 


Discomfited Sobraj moved thts 
Court. 


has 


143. The disturbing fact of years cf 
pre-trial imprisonment apart, the agoni- 
sing aspect, highlighted by Dr. Ghatat2 
for the petitioner and by Shri Tarkund2 
as intervener, is that until the Court 
sometime ago directed a little relaxation 
in the rigour of the ‘iron’ prescription, 
Sobraj (and how many submissive suf- 
ferers like him there are?) has been con~ 
tinuously subjected to the torturesome 
‘bar fetters’, through twenty four hours 
daily and every day of the month, ‘reli- 
giously’ for nearly two years, what with 
the kindly presumption of innocence 
jurisprudentially playing upon him ir 
tragic irony, Sobraj bitterly complains 
of persistence in bar fetters notwith- 
standing wounds on heels and medical 
advice to the contrary. The State de- 
fends -bar fetters statutorily by S. 56 of 
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the Prisons Act and realistically as pře- 
ventive` medicine for . » 'dangerousness 
pathology, in exerciše of the wise discre- 
tion of the Jail Superintendent, overseen 
by the revisory eye of the Inspector 
General of Prisons and listened to by. 
Jail Visitors. The bar fetter procedure, 
denounced by counsel as ‘intolerable, is 
described by the State as inconvenient 
but not inhumane, evil but inevitable, 
where the customer is one with danger- 
ous disposition and attainments, It is ad- 
mitted that Sobraj has been in fetters to 
inhibit violence and escape, 


144. The sorrows of Sobraj cannot be `. 


appreciated nor his constitutional claims 
evaluated without a fuller account of the 
bar fetter chapter of his jail life. Ever 
since July 6, 1976, he has been kept in 
bar fetters, duly welded, all these 
months without respite through the pe- 
riod of preventive detention and after. 

We have it on the petitioner’s word that 

no holiday was given to the bar fetter- . 

therapy, although the Resident -Medical | 

Officer has noted, in the history ticket of 

the prisoner, entries which are tell-tale. 

"9-2-1977 —- multiple infected wounds 
on right ankles. Bar fetters be removed 
from right leg for 15 days. 
Sd/ Dr, Mittal, R. M. O.. 

§-2-1977—- Bar fetters removed from - 
right leg for 15 days on me~ 
dical advice. g 

Sd/- Mr, Mukhraja 
Assistant Superintendent of 
Jails, 

Sd/- Mr. Andhur 

Dy. Superintendent of Jails 

12-2-77— Bar fetters also to be remov~. 
ed from left foot. 

Sd/- Dr, Bokra, 

12-2-77— Fetters be removed form left 
foot for two weeks, on mes 
dical advice, 

Sd/- Mr. Marwa, 
- Dy, Superintendent of Jails 
(Respondent No, 3) 


18-2-1977— He is desperate and danger- 
ous prisoner; for security re- 
_asons it is necessary to keep 
“him in fetters. His wounds 
may also be dressed, (em- 


phasis added) 

Sd/- Mr. Marwa, 

Dy. Superintendent of Jails 
(Respondent No. 3)” 


145. The counter-affidavit of Shri 
Marwa, the then Superintendent, has 
taken up an -extreme position about 
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-which I am szeptical. For instance, he 
has asserted that the Resident ‘Medical 
Officer had examined the petitioner on 
3rd Sept., 1977 and found no wound on 
his ankles. Significantly on Sept., 4, 
, 1977, this Superintendent has recorded 4 
note in his journal: “I was informed by 
Shri S, S, Lal, A. S., that Charles Sob- 
raj has inflicted injury on his ankles de- 
liberately. I am certain in my mind that 
he has done so as to be produced befora 
Hon’ble Supreme Court of India on 6-9- 
1977 in connection with his writ petition, 
wherein he has mentioned that his ank- 


Jes are injured and thus his bar fetters 


should be removed. 


_ : 146. In an endeavour to make out 

that there was discrimination and reck- 
lessness in the imposition of bar fetters, 
the petitioner has set out two circum- 
“stances. 


He has averred: 

“It is significant to mention that the 
under-trial prisoners in the following 
serious cases who were confined in Tihar 
Jail were without any fetters :— 


(i) All under-trial prisoners in Baroda 
Dynamite case who were also detained 
under MISA; 

(ii) AL the persons accused in the 

Hon'ble Chief Justice of India Shri A, N 
Ray’s) attempt; 
. Gili) All accused persons in Samastipur 
Bomb Blast case where the former Rail- 
way Minister, Shri L. N, Mishra, was 
killed; 

(iv) All accused persons in Vidya Jain 
murder case, and 

(v) All accused persons in famous 
Bank Van Robbery case held at New 
Delhi.” 


147. What may have relevance to the 
criticism of the bar fetters technology 
running riot in Tihar Jail is another set 
of circumstances about this high security 
Jail which was commissioned after In- 
dependence (1958), 


148. The first is, that a large EOE 
of prisoners, a few hundred at times — 
minors and under-trial too — are shackl- 
ed day and night for days and months 
on end by bar fetters — too shocking to 
contemplate with cultural equanimity. 
And, this, prima facie, - shows up the 
. class character of jail injustice for an in- 
cisive sociologist. Practically all these 
fettered creatures are the poor. Sobraj 
is the only B class prisoner subjected 
to fetters, the others being C class people. 
A cynical but tacit observer may comment 
_ necessarily violent in Gandhian- India 
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but that the better-off are able to buy 
the class justice current in the ‘class 
system’. behind the bars — according to 
rule, of course, Anyone whose socio-eco- 
nomic level is higher is a B class pri- 
soner, under-trial or convict, everyone 
whose lot is below that line is a C class 
jail-bird who is often deprived of basic 
amenities and obliged to do hard labour 
if he is a convict. Poverty cannot be de- 
graded as ‘dangercusness’ except by sub- 
version of our egalitarian ethos, How 
come that all the under-trials who are 
under bar fetters are also from the pe- 
nurious? This, suspiciously, is ‘soft’ jus- 
tice syndrome, towards the rich, not so- 
cial justice response towards the poor. 

149. The petitioner has alleged addi- 
tional facts to paint a para-violent pic- 
ture of the - prison atmosphere and 
frightening profile of the jail hierarchy. 
For instance, if I may excerpt the por- 
tions of his affidavit: 


“In para, 630 of the Punjab Jail Ma- 


nual, which is of 1898, still the punish- 


ment of Whipping, paras. 628 and, 629, 
is valid and the Jail Authorities used the 
said Whipping Rule at their own discre- 
tion, that is to say almost daily beating 
the prisoners and sometime beating them 
up to death as a case which happened 
in 1971 and went unpunished but for 
some Jail Officials suspended for a 
year.” 


150. Some flagellations and killings 
are referred to by him which may be. 
skipped. The lurid lines so drawn are 
blistering commentary on the barbarity 
of prison regimen even if a fraction of 
the imputations possesses veracity, A 
fraction of the facts alleged, if true may 
warrant the fear that a little Hitler lin- 
gers around Tihar precincts. 


151. The counter-version on the fac- 
tual and legal aspects of the Sobraj 
charges against the Prison Authorities 
has already been indicated, 

152. Right at this stage, I may read 
S. 56, which is the law relied on to 
shackle the limited freedom of moves 
ment of Sobraj. 


“56. Whenever the Superintendent 
considers it necessary (with reference 
either to the state of the prison or the 
character of the prisoners) for the safe 
custody of any prisoners that they 
should be confined in irons, he may, sub- 
ject to such rules and instructions as 
may be laid down by the Inspector- 
General with the sanction of the Local 
Government, so confine them.” ° 


1978 


153. } ' Before formulating the heads of 
argument in the Sobraj case it is neces- 


sary to state that the respondent, after. 


a vain! effort to secure certain pre-Inde- 
pendence Government proceedings of the 
Punjab, now in Pakistani archives, ad- 
mitted that it could) not make good the 
validating existence of the local govern< 
ment’s sanction for the instructions of 
the Inspector-General of Prisons, as re- 
quired by S. 56 of the Act, although 
such an instruction is found in the Jail 
Manual. Nothing else which compels 
judicial notice is available, and so the 
rule is not shown to be valid, Sobraj’s 
grievance is shocking shackling with 
bar fetters, Iron on wrists, iron on ank= 
les, iron in-between, welded strongly 
that an oppressive 6 lbs. weight ham~= 
pers movement, hinders sleep and huris 
all the time so much that life is poor 


purchase. And yet he is in a stage of 


presumptive innocence and under judi~ 
cial custody! The basic fact that Sobraj 
is fettered during the Jail Superinten- 
dent’s sole discretion is not denied, and 
he has been enduring this distress for a 
chronic couple of years with no hope of 
relief except the unlikely change of 
heart of the head of the prison. The de- 
fence of the State is that high-risk pri« 
soners, even the under-trials, cannot be 
allowed to bid for escape, and where cir- 
cumstances justify, any result-oriented 
measure, including fetters, is legally per- 
missible, It is argued that a prison is 
not playground and hyper-sensitive re- 
action to irons may be functional folly, 
if we realise that custodial security hes 
high prison priority, Dangerous persons, 
if they are to be produced to answer 
justice, must suffer indefinite immobili- 
sation, even if painfully inconvenient,— 
not punitively imposed but preventively 
clamped down — until the danger lasts, 
Rights and Realities: 


154, Sobraj, in chains, demands con- 
Stitutional rights for man, For there are 
several men like him in the same prison, 
under-trials, indigents, even minors({!}. 
The official journal allegedly registers 
the laconic reason for the Jail Superin- 
tendent’s fiat to impose bar fetters and 
these ‘dangerous’ reasons are recorded 
in English in the history tickets of the 
(mostly) ‘C’ class’ ‘un-English’ victims. 
This voodoo is in compliance with the 
formula of the rule and jail visitors’ 
march past, The Inspector-General of 
Prisons revises, if moved, and the spirit- 
crushing artifice survives as a technique 
-of jail discipline. Ordinarily, the curtain 
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falls, the groan or moan is hardly heard, 
the world falls to sleep, the Constitution 
and the Court sublimely uphold human 
rights but the cells weep for justice un- 
heard, 


155. There is a sad fagcnation to read 
Nehru on the Naini Prison which is but 
a portrait of any Indian prison of those 
times: 


“For years and years many of these 
‘lifers’ do not see a child or woman, or 
even animals. They lose touch with the 
outside world completely and have no 
human contacts left, They brood and 
wrap themselves in angry thoughts of 
fear and revenge and hatred; forget the 
good of the world, the kindness and joy, 
and live only wrapped up in the evil, 
till. gradually even hatred loses its edge 
and life becomes a soulless thing, a 
machine-like routine, Like -automatons. 
they pass. their days each exactly like 
the other, and have few sensations; ex- 
pect one — fear! From time to time the 
prisoner’s- body is weighed and measur- 
ed. But how is one to weigh the mind 
and the spirit which wilt and stunt them- 
selves and wither away in this terrible 
atmosphere of oppression? People argue 
against the death penalty, and their 
arguments appeal to me greatly. But 
when I see the long drawn out agony, 
of a life spent in prison, I feel that it is 
perhaps better to have that penalty 
rather than to kill a person slowly and ` 
by degrees, One of the ‘lifers’ came up 
to me once and asked me, “What of us 
lifers? Will Swaraj take us out of this 
hell?” 


156. The great problems of law are 
the grave crises of life and both can be 
solved not by the literal instruction of 
printed enactments, but by the interpre- 
tative sensitization of the heart to ‘the 
still, sad music of humanity’, 


157. The humane thread of jail juris- 
prudence that runs right through is that 
no prison authority enjoys amnesty for 
‘unconstitutionality, and forced farewell 
to fundamental rights is an institutional 
outrage in our system where stone walls 
and iron bars shall bow before the rule 
of law, Since life and liberty are at 
stake the gerontocracy of the Jail Ma- 
nual shall have to come to working 
terms with the paramountcy of funda- 
mental rights. 


158. A valuable footnote to this ap- 
proach may be furnished by recalling 


how Mahatma Gandhi regarded jails. as 
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‘social hospitals’. and’ Prime- Minister (22) 
Shri Morarji Desai, while he was Home 
Minister of Bombay, way back in 1952, 
told the conference of Inspectors-General 
of Prisons: 

“it is not enough to consider a pri- 
soner merely as a prisoner......... To my 
mind a prisoner is not a matter of con- 
tempt. Even the worst criminal, as you 
call him, is after all a human being as 
good or bad as any. other outsider; what- 
ever remedies you can find out to treat 
prisoners, unless your attitude changes, 
and you consider that the prisoners in- 
side the jails are really human beings 
equal in self-respect to your self-respect, 
you will never be effective in whatever 
you do, because you will affect them 
only in so far as you extract from them 
the same respect for you and also good 
feeling for you and that cannot come 
unless you behave on equal terms with 


159. A synthetic grasp of the claims 
of custodial security and prison huma~ 
nity is essential to solve the dilemma 
posed by the Additional Solicitor Gene- 
ral, If we are soft on security, escape 
will escalate; so be stern, ‘red in tooth 
and claw’ is the submission, Security 
first and security last, is an argument 
with a familiar and fearful ring with 
Dwyerlist memories and recent happen- 
ings, To cry ‘wolf’ as a cover for. official 
violence -upon helpless prisoners isa co~ 
wardly act. Chaining all prisoners, am~ 
putating many, caging some, can all he 
fobbed off, if every undertrial or convict 
were painted as a potentially dangerous 
maniac. Assuming a few are likely to 
escape, would you shoot a hundred pri- 
soners or whip everyone every day or 
fetter all suspects to prevent one jump- 
ing bail? These wild apprehensions have 
no value in our human order, if Arti- 
cles 14, 19 and 21 are the prime actors 
in the constitutional play, We just can- 
not accede to arguments intended to 
stampede courts into vesting unlimited 
power in risky hands with no convincing 
mechanism for prompt, impartial check. 
A sober balance, a realistic system, with 
monitoring of abuses and reverence for 
human rights — that alone will fill the 
constitutional bill, 


160. The grave danger 
phasizing order, discipline and 


22. Indian Correctional Journal, Vol, 1, 
No, 2, July 1957 p. & 
23, Indian Correctional Journal, Vol, 1, 
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of over-em-= 
security 


within the prison, while interpreting Sec- 
tion 56, is that it lands itself unawares 
to a pre-conceived, one sided meaning. (24) 


“The unconscious or half-conscious 
wresting of fact and word and idea to 
suit a pre-conceived notion or the doc- 
trine or principle of one’s preference is 
recognised by Indian logicians as one of 
the most fruitful sources of fallacy, and 
it is perhaps the one which it is most 
difficult for even the most conscientious 
thinker to avoid, For the human reason 
is incapable of always playing the de- 
tective upon itself in this respect; it is 
its very nature to seize upon some par- 
tial conclusion, idea, principle, become 
its partisan’ and make it the key to all 
truth, and it has an infinite faculty of 
doubting upon itself so as to avoid de- 
tecting in its operations this necessary 
and cherished weakness.” 


161. Judges must . warn themselves 
against this possibility because the na- 
tion’s confidence in the exercise of dis- 
cretionary power affecting life and 
liberty has been rudely shaken especial- 
ly when the Court trustingly left it to 
the Executive, A prison is a sound-proof 
planet, walled from view and visits re~- 
gulated, and so, rights of prisoners are 
hardly visible, checking is more difficult 
and the official position of the repository 
of power inspires little credibility where 
the victims can be political protesters, 
unpopular figures, minority champions 
or artless folk who might fail to propi« 
tiate arrogant power of minor minions. 


162. The learned Additional Solicitor 
General commended for our considera- 
tion the judicial strategy of softening 
draconian disablement implied in S. 56 
by a process of interpretation as against 
invalidation, We agree, and proceed to 
consider whether the language of S, 56 
lends itself to such leniency, The im- 
pugned provision runs thus? 


_ “Whenever the Superintendent consi< 
ders it necessary (with reference either 
to the state of the prison or the charac- 
ter of the prisoners) for the safe custody 
of any prisoners that they should be con- 
fined in irons, he may, subject to such 
rules and instructions as may be laid 
down by the Inspector-General with the 
sanction of the Local Government, sọ 
confine them,” 

163. The relevant ‘rules’ may also be 
referred to. A whole fasciculus of rules 


24, Sri Aurobindo — Essays on th 
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under the heading ‘confinement in irons’ 
deals with this subject, The more rele- 
vant ones are Rules 423, 428, 432, 433 
and 435. These ‘rules’ merely provide 
for stacking irons, describe their details, 
specify the category and conditions of 
prisoners who may be required to wear 
irons, direct their medical examination, 
the removal of fetters and the like, 


164. Besides, there are provisions 
which specify situations where ordina- 
rily prisoners are exempt from fetters, 
and fetters shall not, ordinarily and 
without special reasons to be recorded 
by the Superintendent in his Journal, 
be imposed on any ‘unconvicted criminal 
prisoner’ (see R. 430), Sobraj is yet un- 
convicted, The other categories so ex- 
empted need not detain us, To avoid 
confusion it is apt to state that these 
‘rules and instructions’ have no legal 
force as the source of power, S, 56, de- 
siderates for their validity the sanction 
of the ‘Local Government’, After strenu- 
ous efforts to trace such sanction, the 
Addl. Solicitor General failed to make 
good this condition precedent. The sanc- 
tion being absent, the instructions are no 
more than self-presented procedure and 
cannot qualify for recognition under 
Art, 21, In this sense, S. 56 stands un- 
clad and must be constitutionally tested 
on its sweeping phraseology: of naked 
brevity, , 


165, Even otherwise, the-rules come 
into play only to the extent the Act per- 
mits, since the stream cannot rise above 
the source. Therefore, S, 56 demands 
close scrutiny. Confinement in irons is 
permitted for the safe custody of pri~ 
soners. Therefore, the sine qua non is 
the presence of safety to the-point of 
necessity compelling fetters. Safe — cus- 
tody is; imperilled 
probability exists, Such escape becomes 
a clear and present danger only where 
the prisoner has by his precedents shown 
an imminent attempt to escape, 
violence by a prisoner or bad behaviour 
or other misconduct which has no refer- 
ence to safe custody has no relevance to 
S. 56. Supposing a prisoner were short- 
tempered, vulgar or even . homosexual, 
his safe custody within -the prison is not 
in jeopardy. His misbehaviour: unrelated 
to security is the only issue then involv- 
ed and correctional] therapy. is the pre- 
scription. Sec. .56 is not attracted so 
long as:the safe custody of that prisoner 
is not shaky. The focus is on his escape 
and, maybe, on overt and covert at- 


` ing, 


only where escape | 
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tempts ‘in’ that’ behalf. Other disorder 
or vice may deserve disciplinary” atten- 
tion but S. 56 is not a nostrum for all 
administrative aches within jails, 

166, The second requirement of S. 56 
is that the Superintendent must consider 


it necessary to keep the prisoner in irons 


for the sake of safe custody, The charac- 
ter of the prisoner, not generally, but 
with specific reference to safe custody, 
must be studied by the Superintendent 
and if he reaches the conclusion respon- 
sibly that there is necessity to confine 
the man in irons to prevent escape from 
custody, he may exercise his powers 
under §. 56. To consider a step as neces~ . 
sary the authority must exercise intelli- 
gent care, bestow serious consideration 
and conclude that the action is not only 
desirable or advisable but necessary and 
unavoidable. A lesser standard shows 
scant regard for the statutory impera- 
tive, 


167. Sec, 56. empowers the ‘Deputy 
Superintendent to put a prisoner in irons 
only in situations of urgent necessity fol- 


lowed by an immediate report to the 
Superintendent, The point that emerges 
is that only a finding of absolute neces- 


sity can justify the’ exercise of the ‘iron’ 


power by the Deputy Superintendent 
and the Superintendent must respéct 
the spirit of S. 56 when he uses the 
power, This must be an’ objective find- 
and must, therefore, be based on 
tangible matters which will be suffici- 
ent to satisfy-a man acting with a sense 
of humane justice, properly instructed 
in the law and assessing the prognosis 
carefully. Random decisions, freak im- 
pressions, mounting suspicions, subjec- 
tive satisfaction and well-grounded 
allergy to a particular prisoner may. be 
insufficient: We must.-remember that 
even though S. 56 is a pre-Constitution 
measure its application must be govern- 
ed. by the imperatives, of Articles 14, 19 
and 21. Life and liberty are precious 
values, Arbitrary action which tortu- 
ously tears into the flesh of a living 
man. is too serious to be reconciled with 
Articles 14 or 19.or even by way of 
abundant caution, Whatever is arbitrary 
in executive action is pregnant with dis- 
crimination and violates Art, 14. Like- 
wise, whatever decision is the product 
of insufficient . reflection . or inadequate 
material or unable to lead to the infer- 
ence.of a clear and present danger, is 
unreasonable under Art, 19, especially 
when human freedom of helpless in- 
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mates behind prison walls is the crucial 
issue, Article 21, as we have explained 
while dealing with Batra’s case, must 
obey the prescriptions of natural justice 
{see Maneka Gandhi (AIR 1978 SC 597) 
as to the quantum and quality of natu« 
ral justice even in an emergency). .Rea~ 
sonableness in this area- also involved 
some review of the action of an execu- 
tive officer so that the prisoner who suf- 
fers may be satisfied that a higher offi- 
cial has with detachment, satisfied him- 
self about the necessity to fetter him. 
Such administrative fairness is far more 
productive of order in prison than the 
counter-productive alternative of re- 
quiring every security suspect to wear 
iron. Prison disorder is the dividend from 
such reckless ‘discipline’ and violent ad- 
ministrative culture, which myopic su- 
perintendents miss, 

168. This constitutional perspective 
receives ideological reinforcement from 
the observations of Mr, Justice Douglas 
in Morrissey v, Brewer, (1972) 33 L Ed 
2d 484, 505: 


“The rule of law is important in the 
stability of society, Arbitrary actions. in 
the revocation of paroles can only im- 
pede and impair the rehabilitative as- 
pects of modern penology. ‘Notice and 
opportunity for hearing appropriate to 


the nature of the case’, are the rudi- 
ments of due process which restore 
faith that our society is run for the 


many, not the few, and that fair deal- 
ing rather than caprice will govern the 
affairs of men.” 


169. To judge whether Sobraj’s fet- 
ters were legal, we must.go further into 
the period for which this cruel process 
was to persist. Even prisoners who are 
‘lifers’ shall not be retained in iron for 
more than three months except with the 
special sanction of the Inspector General 
(see S. 57). The rules also take a horri- 
fying view of the trauma of fetters. 


170. The power to confine in -iron 
can be constitutionalised only if it is 
hemmed in with severe restrictions. 
Woven around the discretionary power 
there must a protective web that -balan- 
ces security of the prison and the inte- 
grity of the person. It is true that‘ a 
discretion has been vested by S. 56 in 
the Superintendent to require a pri- 
soner to wear fetters. It is a- narrow 
power in a situation of necessity. It has 
to be exercised with extreme restraint. 
The discretion has to be based on an ob- 
jective assessment of' facts and the facts 
themselves must have- close relevance 
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to safe custody. It is good to highlight 
the total assault an the human flesh, 
free movement and sense of dignity this 
‘iron’ command involves, To sustain its 
validity in the face of Art, 19 emergen~ 
cies uncontrollable by alternative proce- 
dures are the only situations in which 
this drastic disablement can be prescrib- 
ed. Secondly processual reasonableness _ 
cannot be burked by invoking panic- 
laden pleas, rejected in Charles Wolff 
((1974) 41 L Ed 2d 935) by thie U, S. Sup- 
reme Court. 

171. Such a power, except in cases of 
extreme urgency difficult to imagine in 
a grim prison setting where armed 
guards are. obviously available at instant 
notice and watch towers vigilantly ob- 
Serve, (save in case of sudden riot or 
mutiny extraordinary), can be exercised 
only after giving notice and hearing and 
in an unbiased manner: Maybe that the 
hearing is summary, maybe that the 
communication of the grounds is brief, 
maybe that oral examination does not 
‘always take place; even so natural jus- 
tice, in its essentials, must be adhered 
to for reasons we have explained in 
Gill and Maneka Gandhi (AIR 1978 SC 
597). 


172, I regard as essential that reasons 
must be assigned for such harsh action 
as is contemplated and such reasons 
must be recorded in the history ticket 
of the prisoner as well as in the journal. 
Since the reasons are intended to enable 
the petitioner to challenge, if aggrieved, 
the record must be in the language of 
the petitioner or of the region, and not 
in English as is being done now. 


173. There must be special reasons 
of an extraordinary or urgent character 
when fetters are fastened on an uncon 
victed prisoner. Those substantial rea= 
sons must be recorded and its copy fur- 
nished to the prisoner. Rule 430 com 
mands that this be done. Even otherwise, ~ 
the procedural panacea of giving speci- 
fic reasons (not routine chants) has a 
wholesome restreining effect, And the 
constitutional survival of S. 56 depends 


-on the formula of reasonableness, 


174. The spirit and substance of 
Rule 432 make it clear that the record 
of the reasons is imperative and has a 
function, Rule 433, whatever the Super- 
intendent’s affidavit may say, clearly 
shows: that the wearing of fetters must 
be for the briefest periods and deserves 
frequent scrutiny. Indeed, in our view, 
except in remotely extraordinary situa- 
tions, rational justification for bar fete 
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ters of an unconvicted prisoner cannot 
be found except on the confession that 
the Prison Superintendent and his staff 
are incompetent to manage and indif- 
ferent to reasonableness, We cannot be 
swept off our constitutional feet by scery 
arguments of deadly prisoners and rist- 
ing gangs, especially when we find Stazes 
in India which have abandoned the dis- 
ciplinary barbarity of bar fetters (Tamil 
Nadu, Kerala et al.), 


175. The import of Rule 435 is that 
even in cases where security comp2ls 
imposition of fetters this should be orly 
for the shortest possible time, The fact 
that, even as a punishment, irons must 
be restricted in its use (see S, 46 (7)) 
argues for prophylactic irons being tor 
the shortest spell, At night, when the 
prisoner is in a cell there is no particu- 
lar reason to apprehend or possibility 
of escape. So nocturnal handcuffs and 
chains are obnoxious and vindictive and 
anathema in law. 


176. The infraction of the prisoner’s 
freedom by bar fetters is too serious to 
be viewed lightly -and the basic features 
of ‘reasonableness’ must be built irto 
the administrative process for constitu< 
tional survival. Objectivity is essential 
when the shackling is prima facie shock~ 
ing. Therefore, an outside agency, in me 
sense of an officer higher than the Super- 
intendent or external to the prison ce- 
partment, must be given the power to 
review the order for ‘irons’, Rule 423 
speaks of the Inspector General of Pri- 
sons having to be informed of the cir- 
cumstances necessitating fetters and bel- 
chains, Rule 426 has. a similar import, 
It is right to generalise that the sub- 
stance of the ‘rules’ and the insistenza 
of the Section contain the command that 
the Inspector General of Prisons shall 
post haste, say within 48 hours at least, 
receive a report of such an infliction 
and consider whether it is just and n> 
cessary. He should also be ready to 
receive complaints by way of appeals 
about ‘irons’ from prisoner concerned. 
A right of appeal or revision from ‘the 
action of the Superintendent to the In- 
spector General of Prisons and quick 
action by way of review are implicit =n 
the provision. If there is delay, the ne- 
gation of good faith, in the sense of ab- 
sence of due care, is inevitable and the 
validity of the order is in peril. 


177. Another remedy also may ke 
visualised as feasible. The visitors ef 
jails include senior executive officers of 
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the Division, Sessions Judges and Dis- 
trict Magistrates (see Rule 47). This is 
ordinarily an All-India pattern, The 
duties of official visitors include satisfy- 
ing themselves that the provisions of 
the Prisons Act, rules, regulations, 
orders and directions are duly observed. 
Undoubtedly, the proper adherence to 
S, 56 and the related rules falls within 
the purview of Rule 49. Rule 53 states 
that all visitors shall have .the oppor- 
tunity of observing the state of jail, its 
management and every prisoner confined 
therein. The visitors, official and non- 
official, have power to call for and in- 
spect jail records. Rules 53 and 53B are 
pregnant provisions. We read humane 
amplitude into this group of ‘rules’ so 
as to constitutionalise the statutory pre- 
scriptions. They spell out a duty on the 
part of the visitors and the Inspector 
General of Prisons to hear appeals or 
complaints from the prisoners regarding 
irons forced on them, The reasonable- 
ness of the restriction’ being the consti- 
tutional badge, the only way we can 
sustain S, 56 of the Act is to imply in 
the broad group of provisions external 
examinership, immediate review and cut- 
ting short of the iron regime to the 
briefest spell, 

178. A few submissions linking up 
‘dangerousness’ with bar fetters urged 
by the Additional Solicitor General may 
now be considered, 


179. The learned Additional Solicitor 
General urged that there was a built-in 
guideline for the superintendent’s dis- 
cretion, Considerations of safety, ex- 
pressed in paragraph 435 and S. 56, re- 
move the vice of arbitrariness and un- 
reasonableness.. Reference to paragraph 
433 was made to make out that only 
dangerous prisoners were to be chained 
in this manner, We cannot lose sight of 
the fact that a non-convict prisoner is 
to be regarded differently and it may 
even be a misnomer to treat such a re- 
mandee as a prisoner, We see a distinc- 
tion between unconvicted prisoners and 
convicted prisoners being dealt with dif- 
ferently. (See paragraph 392 of the Ma- 
nual). Assuming the indiscriminate pro- 
vision in para, 399 embracing dangerous 
prisoners ‘whether they are awaiting 
trial or have been convicted’ to be ap- 
plicable, we should deal with the two 
categories differently. Para 399 (3) reads: 

“Special precautions should be taken 
for the safe custody of dangerous pri- 
soners whether they are awaiting trial 
or have. been. convicted. On being admit- 
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ted to jail they should be (a) placed in 
charge of trustworthy warders, (b) con- 
fined in the most secure building avail~ 
able, (c) as far as practicable confined in 
different barracks or ceils each night, (d) 
thoroughly searched at least twice daily 
and occasionally at uncertain hours (the 
Deputy Superintendent must search 
them at least once daily and 
he must satisfy himself that they are 
properly searched by a trustworthy sub- 
ordinate at other time), (e) fettered if ne- 
cessary (the special reasons for having 
recourse to fetters should be fully record- 
ed in the Superintendent’s journal and 
noted in the prisoners history ticket). 
They should not be employed on any 
industry affording facilities for escape 
and should not be entrusted with imple- 
ments that can be used as weapons. 
Warders on taking over charge of such 
prisoners must satisfy themselves that 
their fetters are intact and the iron bars 
or the gratings of the barracks in which 
they are confined are secure and all 
locks, bolts, etc. are in proper order. 
They should during their turns of duty 
frequently satisfy themselves that all 
such prisoners are in their places, and 
should acquaint themselves with; their 
appearance.’ 

180, All these factors focus our at- 


tention on the concept of ‘dangerousness’. 


as controlling discretionary power and 


validate the Section, 


181. The learned Additional Solicitor 
General argued that the expression 
‘dangerous’ was neither vague nor irra- 
tional but vivid and precise, and regu-~ 
lated the discretion of the officer suffici- 
ently to eliminate the vice of arbitrari- 
ness. He cited authorities to which we 
will presently come but before examin- 
ing them as validation of incapacitation 
of risky prisoners we may as well refer 
to some aspects of the problem present- 
ed by (1) what kind of danger should 
lead to incapacitation? (2) What autho- 
rity is to make the decision on whether 
or not that danger is present? (3) On 
what basis is that authority to decide 
who among offenders is dangerous and 
for how long? 


182. Predictions of dangerousness ara 
hazardous, In 1966 the Supreme Court 
released 967 offenders held in New York 
psychiatric institutions beyond the term 
of their sentences because they were 
considered dangerous. (They had been 
confined without proper procedures). Rex 
searchers who followed the subsequent 
careers of these persons for four years 
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found that only 2 per cent were return- 
ed to institutions for the criminally in- 
sane; more than half were not readmit- . 
ted to any institucion. However, the 
eriteria by which these persons had 
been declared dangerous in the first place 
are questionable, znd they had been 
jeld an average cf thirteen years be- 
yond their sentences. 


183. The prognosis depends on the 
peculiarities of the individual and on 
interpretation by the individuals who 
study his case—i. e. on the idiosyncrasies 
of their (intuitive 7) judgment criteria. 

184. All institutions that hold people 
against their. wishes need outside super- 
vision, for, by detinition, they lack the 
internal checks and balances that make 
such supervision unnecessary elsewhere. 
One can check out of a hotel if abused, 
but not out of a prison. Prison staffs, 
which, unlike hotel staffs, can also total« 
ly circumscribe tha ‘activities of inmates 
~~ have extensive coercive power that 
must be checked by an outside autho~ 
rity if it is not to be abused. While shar- 
ing the purposes of ‘the penal system, 
the outside(25) authority should be alto- 
gether independen: of the management 
of the institutions it is to supervise and 
of its personnel, (The general supervi- 
sory power of the judiciary is too cum-~ 
bersome and has not proven sufficient 
anywhere), Such cutside authorities exist 
abroad: In Great Britain a ‘Board of 
Visitors’ deals with violations of prison 
rules and deals with complaints by pri- 
soners, In France a Judge de l’applica- 
tion des peines is presumed to do so, and 
in Italy a guidice di sorveglienza. 

185. Kent S, Miller writes on the 
subject of dangerousness: 


thesia a definitional problem needs to | 
be dealt with, State statutes have been 
notoriously vague in their references to 
dangerousness, in large parts leaving 
the determination of dangerousness ta 
the whims of the Court and of others in~ 
volved in applying the concept.” 
Professionals concerned with prediction 
of violent behaviour had differed in their 
judgments. Writes Miller: 


“Considerable attention has been given 
to the role of psychological tests in pre- 
dicting dangerous behaviour, and there is 
a wide range of opinion as to their value.” 

“Thus far no structured or projective 
test scale has been derived which, when . 
used alone, will predict violence in the 


25, Kent S, Miller: Managing Madness, 
pp. 58, 66, 67, 6E, 
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Individual case in a satisfactory manner. 
Indeed, none has been developed which 
will adequately postdict let alone pre- 


dict, violent behaviour. However, our 
review of the literature suggests that it 
might be possible to demonstrate that 
violence could be predicted using psy- 
chological test if programs of research 
were undertaken that were more sophis< 
ticated than the studies done’ to date.” 


“Courts and community agencies must 
muddle through these difficulties and 
deal with such problems in the best way 
they can, The fact that we have diffi- 
culty defining the predicting dangerous 
behaviour does not mean that members 
of the community can disregard such 
patterns of behaviour. And the fact that 
psychiatrists do not agree on the nature 
and scope of mental illness does not im~ 
ply that the law can be oblivious to suchi 
matters, l 
Sn But we are on dangerous ground 
when deprivation of liberty occurs un= 


der such conditions, 


.... The practice has been to markedly 
overpredict. In addition, the courts end 
mental health professionals involved 
have systematically ignored statutory 
requirements relating to dangerousn2ss 
and mental illness...... 

sss. in balancing the interests of the 
state against the loss of liberty and 
rights of the individual, a prediction of 
dangerous behaviour must have a high 
level of probability, (a condition which 
currently does not exist), and the harm 
to be prevented should be considerabla,” 

186. If our law were to reflect a 
higher respect for life, restraint of the 
person is justified only if the potential 
harm is considerable. Miller’s conclusicns 
are meaningful and relevant: 

“If confinement takes- place, 
should be a short-term mandatory 
view.” 

"e the basis for police power com- 
mitment should be physical violence or 
potential physical violence which is im- 
minent, constituting a ‘clear and pre- 
sent’ danger, and based. on testimony re« 
lated to actual conduct, Any such com- 
mitment should be subject to mandatory 
review within two weeks.” 

Tesee Restraint should be time-limit- 


ed, with a maximum of five to seven 
days.” 


~ 187. The inference is inevitable that 
management of dangerousness in the 


there 
re~ 


prison setting is often overkill and un~ ` 


derscientific, The irrationality of bar 


fetters based on subjective judgment by 
men without psychiatric training and 
humane feeling makes every prisoner 
‘dangerous’, Dr, Bhattacharya writes(26): 

“In the Delhi jail particularly in 1949 
one came across an astonishing sight of 
humerous under-trial prisoners in fet- 
ters, merely on the ground that they 
had more than one case pending against 
them, This was noticed, though in a far 
less degree, in Patiala and in Jaipur. ` 
Numerous transportation prisoners were 
secured behind bars in cells, yet they 
were put in bar-fetters, not to mention 
the escapes and condemned prisoners. 
In Delhi jail one gained an impression 
that bar-fetters were the rule of the 
day.” 

The key jurisdictional pre-conditions are: 

(i) absolute necessity for fetters; - 

(ii) special reasons why no other alter- 
native but fetters will alone secure cus- 
todial assurance, ` ; 

(iii) record of those reasons contempo- 
raneously in extenso; ` 


(iv) such record should not merely be 
full but be documented both in the 


journal of the Superintendent and the 


history ticket of the prisoner. This lat- 
ter should be in the language of the pri- 
soner so that he.may have communica-~ 
tion and recourse to redress; 


(v) the basie condition of dangerous- 
ness must be well-grounded and re~ 
corded;, 

(vi) all these are conditions precedent 
to ‘irons’ save in a great emergency; 


(vii) before preventive or punitive irons 
(both are inflictions of bodily pain) na- 
tural justice in its minimal form shall be 
complied with (both audi alteram and 
the nemo judex rules), 


(viii) the fetters shall be removed at 
the earliest opportunity. That is to say, 
even if some risk has to be taken it shall 
be removed unless compulsive conside- 
rations continue it for necessities of 
safety; | 

(ix) there shall be a daily review of 
the absolute need for the fetters, none 
being easily conceivable for nocturnal 
manacles, | 

(x) if it is found that the fetters must 
continue beyond a day, it shall be held 
illegal unless an outside agency like the 
District Magistrate or Sessions Judge, 
on materials placed, directs its continu- 
ance, 


26. Dr, B. K, Bhattacharya: 
p. 116 





Prisons, 
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188. Although numerically large, 
these requirements are reasonably prac~ 
tical and reconcile security with huma- 
nity. Arguments to the contrary are 
based on alarmist a priori and may ren- 
der S. 56 ultra vires, Having regard ta 
the penumbral zone, fraught with poten- 
tial for tension, tantrums and illicit vio- 
lence and malpractice, it is healthy to 
organize a prison ombudsman for each 
State, Sex is an irrepressible urge which 
is forced down by long prison terms 
and homosexuality is of hidden preval- 
ence in these dark campuses. Liberal 
paroles, open jails, frequency of familial 
meetings, location of convicts in jails 
nearest their homes tend to release 
stress, relieve distress and insure secu- 
rity better than flagellation and fetters, 


189, The upshot of the discussion is 
that the shackles on Sobraj shall be 
shaken off right away and shall not be 
re-worn without strict adherence to the 
injunctions spelt out. Active prison jus- 
tice bids farewell to the bloodshot heri- 
tage of fierce torture of flesh and spirit; 
and habilitative processes reincarnate as 
a healing hope for the tense, warped 
and morbid minds behind bars, This 
correctional orientation is a constitu- 
tional implication of social justice whose 
index finger points to Art, 14 (anti-arbi~ 
trariness), Art. 19 (anti-reasonableness) 
and Art, 21 (sensitized processual huma- 
nism). 


190. Prison reform is burgeoning in 
the administrative thinking and, hope- 
fully one may leave it to legislative and 
executive effort to concretise, with feel- 
ing for ‘insiders’ and concern for societal 
protection, with accent on perimeter se~- 
curity and correctional strategy, the 
project of prison reform, 


191. Presumptive innocence ` blushes 
when ad libitum discretion is vested in 
the jailor to put preventive fetters un~ 
fettered by the annoying rules of natural 
justice. The prisons become houses of 
horror if hundreds of under-trials and 
even minors have to suffer, on grounds 
of dangerousness, this disciplinary dis- 
tress in one jail, That Prison Superin-~ 
tendent surely needs his discretion to be 
disciplined, being otherwise dangerous. 
Since constitutionality focusses on ra- 
tionality and realistic reasonableness 
these forensic dissections go to the 
heart of the issue. | 

192, I hold that bar fetters are a bar- 
barity generally and, like whipping, 
must vanish. Civilised consciousness is 


AIR. 


hostile to torture within the walled cam- 
pus. We hold that solitary confinement, 
cellular segregation and marginally 
modified editions of the same process 
are inhuman and irrational, More dan- 
gerous are these expedients when impos~ 
ed by the untuned and untrained power 
oi a jail superior who has, as part of his 
professional equipment, no course in hu- 
man psychology, stressology or physio- 
logy, who has to depend on no medical 
or psychiatric examination, prior to in- 
fliction of irons or solitary, who has no 
obligation to hear the victim before 
harming him, whose ‘reasons’ are in Eng- 
lish on the history-tickets and therefore 
unknowable and in the Journal to which 
tae prisoner has no access. The revisory 
rower of the Inspector General of Pri- 
sons is illusory when the prisoner does 
not know of his right to seek revision 
and the Inspector General has no duty 
to visit the solitary or ‘fettered’ creatures 
or to examine every case of such inflic- 
tion. Jail visitors have no powers to 
cancel the superintendent’s orders nor 
obligation to hold enquiry save to pity 
end to make remarks. Periodical 
parades of prisoners, when the visitors or 
dignitaries call for a turn-out, prove a 
a circus in a zoo from a practical stand- 
roint or/and journal entries and history- 
tickets a voodoo according to rule, the 
key point to be noted being after this 
public exhibition within the prison, the 
complaining prisoners are marked men 
at the iron mercy of the hierarchy thera 
being no active legal aid project busy 
within the prison, This ferocious rule of 
law, rude and nude, cannot be sustained as 
anything but arbitrary, unreasonable and 
procedurally heartless, The peril to its 
life from the lethal stroke of Arts, 14, 
19 and 21 read with 13 needs no far- 
fetched argument. The abstruse search 
for curative guidelines in such words as 
‘dangerous’ and ‘necessary’, forgetting 
the totalitarian backdrop of stone wall 
end iron bars, is bidding farewell to raw 
reality and embracing verbal marga. The 


law is not abracadabra but at once prag- 
matic and astute and does not surrender 
its power before scary exaggerations of 
security by prison bosses. Alternatives 


to ‘solitary’ and ‘irons’ are available to 
prison technology, given the will, except 
where indifference, incompetence and un- 
imaginativeness ho.d prison authorities 
prisoner, Social justice cannot sleep if 
the Constitution hangs limp where its 
consumers most need its humanism. 


1978 
Access and the law: 


193. An allegedly unconscionable ac- 
tion of Government which disables men 
in detention from seeking judicial reme- 
dies against State torture was broughi to 
our notice, I would have left the mat:er 
as an unhappy aberration of governmen- 
tal functioning but the fundamental cha- 
racter of the imputation leaves us no ep~ 
tion but to drive home a basic undr- 
pinning of our government of laws, De- 
mocratic legality stands stultified if <ha 
Corpus Juris is not within the actual 
ken or reasonable reach of the citizen; 
for it is a travesty of the rule of law if 
legislation, primary or subordinate, is 
not available in published form or is be- 
yond the purchase of the average affected 
Indian. To come to the point, we were 
told that the Punjab Jail Manual was 
not made available to the prisoners end, 
indeed, was priced so high that iew 
could buy. The copy of the Manual hand- 
ed over to us is seen to be officially pub~ 


lished in 1975 and priced at Rs. 26(.30, 


although it contains merely a colleccion 
‘of the bare text of certain statutes, rules 
and instructions running into 469 printed 
pages. If what was mentioned at the 
Bar were true that the Manual was sold 
before at around Rs. 20/- but was sud~ 
denly marked up more than ten times 
the former price solely to deter people 
from coming to know the prison laws, 
then the rule of law were surely sean 
dalized, It was suggested that by this 
~means the indigent prisoner could be 
priced out of his precious liberties be~ 
cause he could not challenge incarcera~ 
tory injury without precise awareness of 
the relevant provisions of law beyond 
his means, Were this motivation -rue 
the seriousness of the impropriety dzep- 
ens, But we have not been taken inta 
these vicious coils and keep out of that 
probe, However, let us be clear, Access 
to law is fundamental to freedom n a 
government of laws, If the rule of law 
is basic to our constitutional order, there 
is a double imperative implied by it — 
on the citizen to know and on the State 
to make known. Fundamental rizhts 
cease to be viable if laws calculatec to 
canalise or constrict their. sweep are 
withheld from public access; and the free- 
doms under Art. 19 (1) cannot be res- 
tricted by hidden or ‘low visibility’ rules 
beyond discovery by fair search. The re- 
striction must be reasonable under Arti- 
cle 19 (2) to (6) and how can any norma- 
tive prescription be reasonable if access 
ko it is not available at a fair price or 
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by rational search? Likewise under 
Art, 21, procedural fairness is the badge 
of constitutionality if life and liberty 
are to be leashed or extinguished; and 
how can it be fair to bind a man by nor- 
mative processes collected in books too 
expensive ta buy? The baffling prolife- 
ration and frequent modification of sub- 
ordinate legislation and their intricacies 
and inaccessibility are too disturbing to 
participative legality so vital to demo- 
cracy, to leave us in constitutional quiet. 
Arcane law is as bad as lawless fiat, a 
caveat the administration will hopefully 
heed, 

194, One of the paramount require- 
ments of valid law is that it must be 
within the cognizance of the community 
if a competent search for it were made. 
It is worthwhile recalling the. observa- 
tions of Bose J, made in a different con- 
text but has a philosophic import: 


“Natural justice requires that before a 
law can become operative it must be 
promulgated or published, It must be 
broadcast in some recognizable way so 
that all men know what it is;...... The 
thought that a decision reached in the 
secret recess of a chamber to which the 
public have no access and of which they 
can normally know nothing, can never- 
theless affect their lives, liberty and pro- 
perty by the mere passing of a Resolu-~ 
tion without anything more is abhorrent 
to civilized men. It shocks conscience. 
AIR 1951 SC 467,” 


Legislative tyranny may be unconstitu~ 
tional if the State by devious methods 
like pricing legal publications monopo- 
lised by government too high de~ 
nies the equal protection of the laws and 
imposes unreasonable restrictions on exer~ 
cise of fundemental rights, The cult of 
the occult is not the rule of law even as 
access to law is integral to our system. 
The pregnant import of what I have said 
will, I hope, be not lost on the executive 
instrumentality of the State, 


Contemporary danger: 


195. We must have a sense of the 
prevalence of primitive cruelty haunting 
our prison cells and what is more alarm- 
ing, of the increasing versatility of pri- 
son torture in countries civilised and 
other. Our country is no island and 
courts must be aware and beware. While 
I am far from inclined to exaggerate 
possibilities of torture in the silent zone 
called prison, we are not disposed to dis- 
miss international. trends. collected in a 
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recent article entitled ‘Minds behind 
bars’ (27): 
“The technology of torture all over 
the world is growing ever more sophisti- 
cated — new devices can destroy a pri- 
soner’s will in a matter of hours — -but 
leave no visible marks or sings of bruta- 
lity. And government-inflicted terror 
has evolved its own dark ‘sub-culture. 
All over the world, torturers seem to 
feel a desire to appear respectable to 
their victims......There is an endlessly in- 
ventive list of new methods of inflicting 
pain and suffering on fellow human be~ 
ings that quickly cross continents and 
ideological barriers through some kind of 
international secret-police network, The 
"wet submarine’ means near-suffocation 
of a prisoner by immersing him in water, 
or, frequently, in urine; the’ ‘dry sub- 
marine’ is the same thing, except that a 
‘plastic bag is tied over the victim’s head 
to deprive him of oxygen, Another com- 
mon technique, ‘the telephone’ consists 
of delivering sharp. blows in ‘both 
ears simultaneously, which often causes 
excruciatingly painful rupture of the 


ear drums. ‘The helmet’ is put over 
the head of a torture victim to 
magnify his own screams. In ‘the 


hook’, the victim is hoisted off. the ground 
by his hands, which are tied behind his 
back in such a way that the stretching 
of the nerves often causes paralysis of 
the arms, ‘People on the hook’, says one 
Uruguayan torture victim, ‘cannot take a 
deep breath or hardly any breaths, They 
just moan; it’s a dreadful, almost inhu- 
man noise,’ ) 


And torturers all over the world use 


the language of grisly disinformation to. 


describe their work, In Uganda, Amin’s 
secret police are known as the ‘State 
Research Bureau,’ and the main torture 
houses are called ‘Public Safety Units’. 
In Brazil, torturers’ call their sessions, 
‘spiritual sessions’ and in Chile, torturers 
refer to the Villa Grimaldi, their placé 
of work, as the Palacio de la Risa — the 
Palace of Laughter. In Iran, Otaq-e-Tam- 
shiyat, ‘the room where you make people 
walk’, meant the blood-stained chamber 
where prisoners were forced to walk 
after torture to help their blood to, cir- 
culate. 


What is encouraging in alt this dark 
picture is that we feel that public opin- 
ion in several countries is much more 
aware of our general line than before. 


And that is positive. I think, in the long 
; | 


(27) Listner, Dec, 1977 issue, 
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run, governments can’t ignore that. We 
are also encouraged by the fact that, to- 
day, human rights are discussed between 
governments —— they are now on the in- 
ternational political agenda. But, in the 
end, what matters is the pain and suffer- 
ing the individual endures in police sta- 
tion or cell,” 

196. I imply nothing from the quote 
but it deepens our awareness in ap- 
proaching our task, - 

The Conclusion: 


197. Now that the dilatory discussion 
overlapping at times, has come to an end, 
I may concretise the conclusions in both 
the cases, lest diffusion should leave thea 
decision vague or with ragged edges. 
They flow from the elavating observa- 
tions of Chandrachud, J. (as he then was) 
in Bhuvan Mohan, (3975) 3 SCC 185 at p. 
189 : (AIR 1974 SC 2092 at p. 2096) am- 
plified by humanity: 

“We cannot do better than say that the 
directive principle contained in Art, 42 
of the Constitution that ‘The State shall 
make provision for securing just and 
human conditions of work’ may benevol- 
ently be extended to living conditions in 
jails. There are subtle forms of punish- 
ment to which convicts and. undertrial 
prisoners are sometimes subjected but it 
must be realised that these ‘barbarous 
relics of a bygone era offend against the 
letter and spirit of our Constitution,” 
The correction and direction indicated by 
the Constitution have been broadly spelt 
out by me so that progressive prison re- 
form may move.towards ‘fresh woods 
and pastures new’, 


A 1. I uphold the vires of S. 30 and Sec= 
tion 56 of the Prisons Act, as humanisti- - 
cally read by interpretation. These and 
other provisions, being somewhat out of | 
tune with current penological values and 
mindless to human-rights moorings, will, 


-I hope, be revised by fresh legislation, 


It is a pity that Prison Manuals are 
mostly callous colonial compilations: and 
even their copies are beyond prisoners® 
ken. ‘Punishments, in civilised societies, 
must not degrade human dignity or 
wound flesh and spirit, The cardinal sen- 
tencing goal is ‘correctional, changing 
the consciousness of the criminal to en- 
sure social defence. Where prison -treat- 
ment abandons the reformatory purpose 
and practises dehumanizing techniques it 
is wasteful, counter-oroductive and irra~ 
tional, hovering on the hostile brink of 
unreasonableness (Art, 19), Nor can tor 
ture tactics jump the constitutional 
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gauntlet by wearing a ‘preventive’ pur- 
pose. Naturally, inhumanity, masked as 
security, is outlawed beyond backdoor 
entry, because what is banned is bruta-~ 
lity, be its necessity punitive or prophy- 
lactic. 

2. I hold that solitary confinement, 
even if mollified and modified margiral- 


ly, is not sanctioned by 5S. 30 for prison- ` 


ers ‘under sentence of death’. But it is 
legal under that Section to separate 
such sentencees from the rest of the pri- 
son community during hours when pri- 
soners are generally locked in, I also 
uphold the special watch, day and night, 
of such sentencees by guards. Infraction- 
of privacy may be inevitable, but guards 
must concede minimum human privacy 
in practice, 

3, By necessary implication, prisoners 
‘under sentence of death’ shall not be 
denied any of the community amenivies, - 
including games, newspapers, books, 
moving around and meeting prison- 
ers and visitors, subject to reasonable 
regulation of prison management. Be if 
noted that Sec, 30 is no substitute for 
sentence of imprisonment and merely 
prescribes the manner of organising safe 
jail custody authorised by S, 366 of the 
Cr.P.C. 


å. More importantly, if the prisoner 
desires. loneliness for reflection and re- 
morse, for prayers and making peace 
with his maker, or opportunities for 
meeting family or friends such facilities 
shall be liberally granted, having regard 
to the stressfull speli of terrestrial fare- 
well his soul may be passing through the 
compassion society owes. to him whose 
life it takes, 


5. The crucial holding under S. 30 (2) 
‘is that a person is not ‘under sentence of 


death’, even if the Sessions Court has 
sentenced him to death subject to con- 
firmation by the High Court. He is not 
‘under sentence of death’ even if the 
High Court imposes, by confirmation or 
fresh appellate infliction, death penalty, 
so long as an:appeal to the Supreme 


Court is likely. to be or has been moved 
or is pending. Even if this Court has 
awarded capital sentence, S. 30 does not 
cover him so long as his petition for 
mercy to the Governor and/or to the Pre- 
sident permitted by the Constitution, 
Code and Prison Rules, has not been dis- 
posed. Of course, once rejected by the 
Governor and the President, and on fur- 
ther application there is no stay of exe- 
cution by the authorities, he is ‘under 


sentence of death’, even if he goes’ on 
making further mercy petitions. During 
that interregnum he attracts the custo- 
dial segregation specified in Sec. 30 (2), 
subject to the ameliorative meaning as- 
signed to the provision, To be. ‘under 
sentence of death’ means ‘to be under a 
finally executable death sentence’, 

6. I do not rule out further restraint 
on such. a condemned prisoner if clear 
and present danger of violence or likely 
violation of custody is, for good rea- 
sons, made out, with due regard to the 
rules. of fairplay implied in natural jus- 
tice, Minimal hearing shall be accorded 
to the affected if he is subjected to fur- 
ther severity. 

B 1. Sec. 56 must be tamed and trim- 
med by the rule of law and shall not 
turn dangerous by making the Prison 
‘brass’. an imperium in imperio, The 
Superintendent’s power shall be pruned 
and his discretion bridled in the man- 
ner indicated. 

2, Under-trials shall be deemed to be 
in custody, but not undergoing punitive 
imprisonment. So much so, they shall be 
accorded more relaxed conditions than 
convicts. 

3, Fetters, especially bar fetters, shall 
be shunned as violative of human dignity 
within and without prisons. The indiscri-~ 
minate resort to handcuffs when accused 
persons are taken to and from court 
and the expedient of forcing irons 
on prison inmates are illegal and 
shall be stopped forthwith save in a 
small category of cases dealt with next 
below. Reckless handcuffing and chain- 
ing in public degrades, puts to shame 
finer sensibilities and is.a slur on our 
culture. 


4, Where an undertrial has a credible 
tendency for violence and escape a 
humanely graduated degree of ‘iron’ re- 
straint is permissible if — only if — 
other disciplinary alternatives are un- 
workable, The burden of proof of the 
ground is on the custodian. -And if he 
fails, he will be liable in law. 


5. The ‘iron’ regimen shall in no case 
go beyond the intervals, conditions and 
maxima laid down for punitive ‘irons’. 
They shall be for short spells, light and 
never applied if sores exist, 


‘6. The discretion to impose ‘irons’ is 
subject to quasi-judicial oversight, even 
if purportedly imposed for reasons of 
security. 


7. A previous hearing, minimal may 
be, shall be afforded to the victims, In 
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exceptional cases, the- hearing may be 
soon after, The rule in Gill’s case and 
Maneka Gandhi’s case (AIR 1978 SC 597) 
gives the guidelines, 


8. The grounds for ‘fetters’ shall be 
given to the victim. And when the deci- 
sion to fetter is made, the reasons shall 
be recorded in the journal’and in the 
history ticket of the prisoner in the 
state language. If he is a stranger to 
that language it shall be communicated 
to him, as far as possible in his lan- 
guage, This applies to cases as much of 
prison punishment as of ‘safety’ fetters. 

§. Absent provision for independent 
review of preventive and punitive action, 
for discipline or security, such action 
shall be invalid as arbitrary and unfair 
and unreasonable, The prison officials 
will then be liable civilly and criminally 
for hurt to the person of the prisoner. 
The State will urgently set up or streng- 
then the necessary infra-structure and 
process in this behalf it already exists 
in embryo in the Act. 


10. Legal aid shall be given to prison~ 
ers to seek justice from prison authori- 
ties, and, if need be, to challenge the de- 
cision in Court — in cases where they 
are too poor to secure on their own. ‘If 
lawyer’s services are not given, the de~ 
cisional process becomes unfair and un~ 
reasonable, especially because the rule 
of law perishes for a disabled prisoner if 
counsel is unapproachable and beyond 


purchase, By and large, prisoners are 
poor, lacking legal literacy, under the 
trembling control of the jailor, at his 


mercy as it were, and unable to meet re~ 
lations or friends to take legal action. 
Where a remedy is all but dead the 
right lives only in print. Art, 39A is re- 
levant in the context, Art. 19 will . be 
violated in such a case as the process will 
be unreasonable. Art. 21 will be infring- 
ed since the procedure is unfair and is 
arbitrary. In Maneka Gandhi the rule 
has been stated beyond mistake, 

11. No ‘fetters’ shall continue beyond 
day time as nocturnal fetters on locked- 
in detenus are ordinarily uncalled for, 
viewed from considerations of safety. 

12. The prolonged continuance of 
‘irons’, as a punitive or preventive step, 
shall be subject to previous approval by 
an external examiner like a Chief Judi- 
cial Magistrate or Sessions Judge who 
shall briefly hear the victimi and record 
reasons, ‘They are ex-officio visitors of 
most central prisons. | 

13. The Inspector General of Prisons 
shall, with quick despatch consider revi- 


‘socio-economic weak and the 
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sion petitions by fettered prisoners and 
direct the continuance or discontinuation 
of the irons, In the absence of such 
prompt decision, tke fetters shall be 
deemed to have been negatived and shall 
be removed, 


198. Such meticulous clarification has 
become necessary only because the pri~ 
son practices have hardly inspired confi- 
dence and the sub-act is human rights. 
Because prison officials must be respon- 
sible for the security of the prison and 
the safety of its population, they must 
have a wide discrevion in promulgating 
rules to govern the prison population 
and in imposing disciplinary sanctions 
for their violation. But any humanist- 
jurist will be sceptic like the American 
Judges who in Willam King Jackson .v. 
D. E. Bishop, 404 F 2d 571 observed: 

“(1) We are not convinced that any 
rule or regulation as to the use of the 
strap, however seriously or sincerely 
conceived and drawn, will successfully 
prevent abuse, The present record dis- 
closes misinterpretation even of the new= 
ly adopted...... 

(2) Rules-in“this rea are seen often to 
go unobserved...... . 

a. Regulations are easily circumvent- 
(4) Corporal punishment is easily sub- 


‘ject to abuse in the hands of the sadis- 


tic and the unscrupulous, 


(5) Where power to punish is granted 
to persons in lower levels of administra- 
tive authority, there is an inherent and 
natural difficulty in enforcing the limi- 
tations of that power.” 


199. We find many objectionable sur- 
vivals in the Prison Manual like whip- 
ping and allergy te ‘Gandhi Cap’. Bet- 
ter classification for ‘Europeans’ is still 
in the book! I hope that Prison Reform 
will receive prompt attention as the 
higher political echelons in the country, 
know the need and we may not be call- 
ed upon to pronounce on the inalienable 
minima of human rights that our consti- 
tutional order holds dear. It is note= 
worthy that, as pointed out in Furman 
v. Georgia, (1972) 33 L ed 2d 346. with 
reference to death sentence, by Justices 
Douglas and Marshall, the more painful 
prison cruelties are often imposed on the 
militant 
minorities. Our prisons, both in the 
matter of classification for treatment and 
in the matter of preventive or punitive 
imposts, face the same criticism, To 
thoughtful sociologists it seems evident- 
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- that prison severities are visited mosily 
on agitators, dissenters, protesters, prole- 
tarians and weaker sections, Moreover, 
punitive ‘vested interest’ sometimes wears 


‘preventive’ veils, when challenged and 


we cannot wish away discretionary in- 
justice by burying our heads in the 
sands of incredible credulity. Courts 
must be astute enough to end these 
‘crimes’ against criminals by correctional 
interpretation. 


200. ‘Freedom behind bars’ is part of 
our constitutional tryst and the index of 
our collective consciousness, That the 
flower of human divinity never fades, is 
part of our cultural heritage. Bonded 
labour, cellular solitary confinement, cor- 
poral punishments, status-based elitist 
classification and the like deserve to be 
sentenced to transportation from prisons 
and humanising principles granted visa 
‘into prison campuses. In short, transfor- 
mation of consciousness is the surest 
‘security’ measure to antidote social en- 
tropy. That is the key to human deve-« 
lopment -— rights and responsibilities— 
within and without prisons, 


201. Positive experiments in re-~huma~ 
nization —~ meditation, music, arts of 
self-expression, games, useful work with 
wages, prison festivals, sramdan and ser- 
vice-oriented activities, visits by and to 
families, even participative prison pro- 
jects and controlled community life, are 
among the re-humanization strategies 
which need consideration. Social Justice, 
in the prison context, has a functional 
versatility hardly explored. 


202. The roots of our Constitution lie 
deep in the finer spiritual sources of so~ 
cial justice, beyond the melting pot of 
bad politicking, feudal crudities and 
sublimated sadism, sustaining itself by 
profound faith in Man and his letent 
divinity and the confidence that ‘you can 
accomplish by kindness what you can- 
not do by force’ (28) and so it is that the 
Prisons Act provisions and the Jail 
Manual itself must be revised to reflect 
this deeper meaning in the behavioral 
norms, correctional attitudes and humane 
orientation for the prison staff and pri- 
soners alike, We cannot become misan- 
thropes and abandon values, scared by 
the off-chance ‘of some stray desperate 
character, Then amputation of limbs of 
unruly suspects may be surer security 
measure and corporal punishment may 
have a field day after a long holiday. 
‘The essence of my opinion in both these 


28, Publillus Syrus. 
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cases is the infusion of the higher con- 
sciousness of the Constitution into the 
stones of law which make the prison 
houses, 


203. The winds of change must blow 
into our -carcers and self-expression and 


self-respect and self-realization creative- 
ly substituted for the dehumanising re- 
medies and ‘wild life’ techniques still 
current in the jail armoury. A few pri- 
son villains — they exist —- shall not 
make martyrs of the humane many; and 
even from these few, trust slowly begets 
trust, Sarvodaya and antyodaya have 
criminological dimensions which our so- 
cial justice awareness must apprehend 


and actualize. I justify this observation 
by reference to the noble but inchoate 
experiment (or unnoticed epic) whereby 
Shri Jai Prakash Narain redemptively 
brought murderously dangerous  dacoits 
of Chambal Valley into prison to turn 
a responsible page in their life in and 
out of jail, The rehabilitative follow-up 
was, perhaps, a flop. 


204. In short, the technology of rais- 
ing the level of awareness, not generat~ 
ing hatred by repression, shows the way 
to. making prison atmosphere safe and 
social defence secure. Criminology and 
consciousness are partners in community 
protection. 


. The Final Directions: 


205. I hold that even though S. 30 is 
intra vires, Batra shall not be kept un- 
der constant guard in a cell, all by him- 
self, unless he seeks such an exclusive 
and lonely life. If he loses all along the 
way right to the summit court and the 
top executive, then and only then, shall 
he be kept apart from the other prison- 


ers under the constant vigil of an arm- 


ed £ guard. Of course, if proven grounds 
warrant disciplinary segregation, it is 
permissible, given fair hearing and re~ 
view. 


206. The petitioner, Sobraj, cannot be 
granted the relief of striking down Sec- 
tion 56 or related prison rules but he 
succeeds, in substance, with regard to his 
grievance of bar fetters., Such fetters 
shall forthwith be removed and he will 
be allowed the freedom of undertrials 
inside the jail, including locomotion—not 
if he has already been convicted. In the 
eventuality of display of violence or es- 
cape attempts or credible evidence bring- 
ing home such a potential adventure by 
him, he may.be kept under restraint. 
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Irons shall not be forced on him unless 
the situation is one of emergency leaving 
no other option and in any case that 
torture shall not be applied without 
compliance with natural justice and 
other limitations indicated in the judg- 
ment. 


207. Prison laws, now in bad shape, 
need rehabilitation; prison staff, soaked 
in the Raj past, need reorientation; pri- 
son house and practices, a hangover of 
the die-hard retributive ethos, recon- 
struction; prisoners, those noiseless, voice- 
less human heaps, ery for therapeutic 


technology; and prison justice, after long © 


jurisprudential gestation, must now be re- 
born through judicial midwifery, if need 
be. No longer can the Constitution be 
curtained off fram the incarcerated com- 
munity since pervasive social justice is 
a fighting faith with Indian humanity. I, 
hopefully, alert the nation and, for the 
nonce, leave follow-up action to the Ad- 
ministration with the note that stone 
walls and iron bars do not ensure a peo- 
ple’s progress and revoluntionary history 
teaches that tense Bastilles are brittle 
before human upsurges and many tenants 
or iron cells are sensitive harbingers of 
Tomorrow — many a Socrates, Shri 
Aurobindo, Tilak, Thoreau, Bhagat Singh, 
Gandhi! So it is that there is urgency 
for bridging the human gap between pri- 
son praxis and prison justice; in one 
sense, it is a battle of the tenses and in 
another, an imperative of social justice. 


208. 
the question posed at the beginning, so 
long as constitutional guarantees are 
non-negotiable, human rights, entrenched 
in the National Charter, shall not be held 
hostages by Authority. Emergency, exi- 
gency, dangerousness, discipline, security 
and autonomy are theoretically palatable 
expressions, but, in a world where prix 
son houses are laboratories of torture or 
warehouses where human commodities 
are sadistically kept and the spectrum of 
inmates range from drift-wood juveniles 
to heroic dissenters, courts — and 
other constitutional instrumentalities — 
should not consent to make jails judge- 
proof to tearful injustice. Until current 
prison pathology is cured and prison jus- 
tice. restored, stone walls and iron bars 
will not solve the crime crisis confront- 
ing society today. : 


209. I am aware that a splendid con=< 
densation of the answers to the core 
questions has been presented by my 
learned brother Desai, J, and I endorse 


If I may end with an answer to 


ALR. 


the conclusion. But now the issue is 
grave and the naticn, now and again, 
groans because prisons breed horror and 
terror and bruited reforms remain a teas~ 
ing illusion and promise of vunreality, 
brevity loses its lure for me; and ‘going 
it alone’ to tell the country plain truths 
becomes unobvious. If parliament and 
Government do not heed to-day the next 
day comes. And, in an appeal to Human 
Tomorrow, ‘if none responds to your call, 
walk alone, walk alone!’ Judicial power 
is a humane trust — ‘to drive the blade a 
little forward in your time, and to feel 
that somewhere among these millions 
you have left a littl= justice or happiness 
or prosperity, a sense of manliness or 
moral dignity, a spring of patriotism, a 
dawn. of intellectual enlightenment or a 
Stirring of duty where it did not exist 
before’ — that is enough. 


210. The petitions succeed in princi- 
ple but in view of the ad interim orders 
which have been carried out and the 
new meaning read into the relevant pro- 
visions of the Act the prayer to strike 
down becomes otiose, Batra and Sobraj 
have lost the battle in part but won the 
war in full. 


211. I agree that the petitions be dis- 
missed. — 


D, A, DESAI, J. {for himself and on 
behalf of Chandrachud C. J., S. Murtaza 
Fazal Ali and P. N, Shinghal JJ.):— 211A. 
These two petitions under Art, 32 of the 
Constitution by two internees confined 
in Tihar Central Jail challenge the vires 
of Ss. 30 and 56 of the Prisons Act, Su- 
nil Batra, a convict under sentence of 
death challenges his solitary confinement 
sought to be supported by the provisions 
of S. 30 of the Prisons Act (for short 
‘tke Act’); Charles Sobraj, a French na- 
tional and then an under-trial prisoner 
challenges the action of the Superinten< 
dent of Jail putting him into bar fetters 
for an unusually long period commenc- 
ing from the date of incarceration on 
6th July 1976 till this Court intervened 
by an interim order on 24th Feb., 1978. 
Such a gruesome and hair-raising. picture 
was pointed at-some stage of hearing 
that Chief Justice M. H. Beg, V. R. 
Krishna Iyer, J. and P. S. Kailasam J. 
who were then seized of the -petitions 
visited the Tihar Central Jail on 23rd 
Jan., 1978, Their notes of inspection form 
part.of the record. l 


212. There are certain broad submis- 
sions common to both the petitions and 
they may first be dealt with before turn: 
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ing to specific contentions in each peti- 
tion. It is no more open to debate that 
convicts are nof- wholly denuded of 
their fundamental rights. No iron cur“ 
tain can be drawn between the prismer 
and the Constitution. Prisoners are en 
titled to all constitutional rights unless 
their liberty has been constitutionally 
curtailed (see Procunier v. Martineg, 
(1974) 40 L Ed 2d 224 at p, 248), However, 
a prisoner’s liberty is in the very nature 
of things circumscribed by the very fact 
of his confinement, His interest in the 
limited liberty left to him is. then all 
the more substantial. Conviction for a 
crime does not reduce the person into a 
non person whose rights are subject to 
the whim of the prison administration 
and, therefore, the imposition of any ma~ 
jor ‘punishment within the prison system 
is conditional upon the observance of 
procedural safeguards (see Charles Wolff 
v. McDonnell, (1974) 41 L ed 2d 935 at 
p. 973). By the very fact of the incar- 
ceration prisoners are not in a position 
to enjoy the full panoply of fundamen- 
tal rights because these very rights are 
subject to restrictions imposed by the 
nature of the regime to which they have 
been lawfully committed. In D. Bhuyan 


Mohan Patnaik v, State of Andhra Pra-. 


desh (1975) 2 SCR 24: (AIR 1974 SC 
2092) one of us, Chandrachiud J., observ 
ed (at p, 2094 of ATR): 


“Convicts are not, by mere reason of 
the conviction, denuded of all the funda- 
mental rights which they otherwise. pos- 
sess. A compulsion under the authority 
of law, following upon a conviction, to 
live in a prison-house entails by its own 
force the deprivation of fundamental 
freedoms like.the right to move freely 
throughout the. territory of India or the 
right to “practice” a profession. A man 
of profession would thus stand stripped 
of his right to hold consultations while 
serving out.his sentence. But the Con- 
stitution guarantees other freedoms like 
the right to acquire, hold and dispose of 
property for the exercise of which in~ 
carceration can be no impediment, Like~ 
wise, even a convict is entitled to the 
precious right guaranteed by Art. 21 of 
the Constitution that he shall not be de~ 
prived of his life or personal liberty ex- 
cept according to procedure established 
by law.” 

Undoubtedly, lawful incarceration brings 
about necessary withdrawal or limitation 
of some of these fundamental rights, the 
retraction being justified by the conside- 
rations underlying the penal system (see 
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Eve Pell v. Procunier (1974) 41 L Ed| 
2d 495 at p, 501). , 


213. Consciously and deliberately we 
must focus our attention, while examin- 
ing the challenge, to one fundamental 
fact that we are required to examine the 
validity of a pre-constitution statute in 
the context of the modern reformist 
theory of punishment, jail being treated 
as a correctional institution. But the ne- 
cessary concomitants of the fact of in- 
carceration, the security of the prison 
and safety of the prisoner, are to be 
kept in the forefront, Not that the court 
would ever abdicate its constitutional 
responsibility to delineate and protect the 
fundamental rights but it must simulta- 
neously put in balance the twin objects 
underlying punitive or. preventive incar~ 
ceration. The Court need not adopt a 
"hands off’ attitude as has been occa- 
sionally done by Federal Courts in the 
United States in regard to the problem 
of prison administration, It is all the 
more so because a convict is in prison 
under the order and direction of the 
Court, The Court has, therefore, to 
strike a just balance between the de- 
humanising prison atmosphere and the 
preservation of internal order and disci- 
pline, the maintenance of institutional 
security against escape, and the rehabi- 
litation of the prisoners. 


214, Section 30 of the Frisons Act 
reads as under: 


"30. (1) Every prisoner daer sentence 
of death shall, immediately on his arri- 
val in the prison after- sentence, be 
searched..by, or by order of, the Jailor 
and ali articles shall be taken from 
which the Jailor deems it dangerous cr 
inexpedient to leave in his possession. 


(2) Every such prisoner shall be con- 
fined in a cell apart from all other pri- 
soners, and shall be placed by day and 
by night under the charge of a guard.” 


215. The gravamen of the argument 
is that sub-s, (2) of S. 30 of the Act does 
not authorise the prison authorities in 
the garb of securing a prisoner under 
sentence of death, to confine him in a 
cell apart from other prisoners by im- 
posing solitary confinement upon him. It 
is alleged that since the date of his con- 
viction by the Sessions Judge awarding 
him capital punishment, Batra is kept in 
solitary confinement, 


216. Mr. Chitale who gave us compe- 
tent assistance as an amicus curiae for 
Batra, after drawing our attention to the 
development of psycho-pathological syn- 
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drome in prisoners under solitary con- 
finement for an unlimited period, urged 
that S, 30 of the Act does not empower 
the prison authorities to place the pri- 
soner in solitary confinement, It was 
said that if S. 46 (8) and (10) empower 
prison authorities to impose separate or 
cellular confinement as a punishment 
for jail offences, solitary confinement. be- 
. ing more tormenting in effect, cannot be 
imposed on the prisoner, more so be- 
cause it is by itself a punishment that 
can be awarded under Ss, 73 and 74 of 
the Indian Penal Code and that too by a 
Court. The jail authority cannot arro- 
gate to itself the power to impose such a 
punishment under the garb of giving ef- 
fect to sub-section (2) of Section 30, In 
any event it was contended that if 
sub-section (2) of Section. 30 of the Act is 
to be construed to mean that it autho- 
rises prison authorities to impose solitary 
confinement it is violative of Arts, 14, 19, 
20 and 21 of the Constitution. 


217. It may be conceded that solitary 
confinement has a degrading and de- 
humanising effect on prisoners, Constant 
and unrelieved isolation of a prisoner is 
so unnatural that it may breed insanity. 
Social isolation represents the most de- 
structive abnormal environment. Results 
of long solitary confinement are disas- 
trous to the physical and mental health 
of those subjected to it. It is abolished 
in U, K. but it is still retained in U.S.A, 


218. If sub-sec, (2) of S, 30 enables 
the prison authority to impose solitary 
confinement on a prisoner under-sentence 
of death not as a consequence of viola- 
tion of prison discipline but on the sole 
and solitary ground that the prisoner is 
a prisoner under sentence of death, the 
provision contained in sub-sec, (2) would 
offend Art, 20 in the first place as also 
Arts. 14 and 19. If by imposing solitary 
confinement there is total deprivation of 
camaraderie amongst co-prisoners, co- 
mingling and talking and being talked 
to, it would offend Art. 21, The learned 
Additional Solicitor General while not 
adopting any dogmatic position, urged 
that it is not the contention of the res~ 
pondents that sub-sec. (2) empowers the 
authority to impose solitary confinement, 
but it merely permits statutory segrega- 
tion for safety of the prisoner in pri- 
soners’ own interest and instead of strik- 
ing down the provision we should adopt 
the course of so reading down the sec- 
tion as to denude it of its ugly inhuman 
featur es, ods . : Poa y 


‘medical officer certifies: on 


A. 1. R. 


219. It must at once be made clear 
that sub-sec. (2) of S, 30 does not em- 
power .the prison authority to impose 
solitary confinemenz, in the sense in 
which that word is understood in para- 
graph 510 of Jail LIanual, upon a pri- 
soner under sentence of death. Sections 
73 and 74 of the Indian Penal Code leave 
nə room for doubt that solitary confine- 
ment is by itself a substantive punish- 
ment which can be imposed by a Court 
o: law. It cannot b2 left to the whim 
and caprice of prisan authorities, The 
limit of solitary confinement that can be 
imposed under Court’s order is strictly 
prescribed and that provides internal 
evidence of its abnormal effect on the 
subject. Solitary confinement as substan- 
tive punishment cannot in any case ex- 
ceed 14 days at a time. with intervals of 
not less duration than such period and 
further, it cannot be imposed until the 
the history 
ticket that the priscner is fit to undergo] . 
it. Every prisoner while undergoing so- 
litary confinement has to be visited daily 
by the medical officer, and when such 
confinement is for a period of three 
months it cannot exceed seven days in 
any one month of the whole imprison- 
ment awarded, witk intervals between 
the periods of solitary confinement of not 
Jess duration than such periods (see Sec- 
tion 74, LP.C.), The Court cannot award 
more than three months’ solitary con- 
firement even if the total term of impri- 
sonment exceeds one year (see S, 73, 
LP.C.), This is internal evidence, if any 
is necessary, showing the gruesome cha- 
racter of solitary confinement, It is so 
revolting to the modern sociologist and 
law reformist that the Law Commission 
in its 42nd Report, page 78, recommend- 
ed that the punishment of solitary con- 
finement is out of tune with modern 
thinking and should not find a place in 
the Penal Code as < punishment to be 
oriered by any criminal court, even 
though! it may be necessary as a mea- 
sure of jail discipline, Sub-sec. (2) of 
S. 30 does not purport to provide a 
punishment for a breach of jail discip- 
line, Prison offences are set out in S. 45. 


*Section 46 confers power on the Super- 


infendent to question any person alleged 
to have committed a jail offence and 
punish him for suck offence, The rele- 
vant sub-clauses for the present pur- 
pose are sub-clauses (8) and (10) which 
read as under: 


"46. The Superintendent may examine 
any person touching. any such offence, 
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and determine thereupon, 

such offence by— 

X x x x x 
(8) separate confinement for any pe- 

riod not exceeding three months; 


Explanation. Separate confinement 
means such confinement with or with- 
out labour as secludes a prisoner frem 
communication with, but not from sight 
of, other prisoners, and allows him not 
less than one hour’s exercise per diem 
and to have his meals in association with 
one or more other prisoners; 

x x ‘xX x x 

(10) cellular confinement for any pe- 
riod not exceeding fourteen days: 


Provided that such restriction of diet 
shall in no case be applied interval of 
not less duration than such period must 
elapse before the prisoner is again sen- 
tenced to cellular or solitary confine- 
ment; 


Explanation— Cellular confinement 
means such confinement with or with- 
out labour as entirely secludes a pri- 
soner from communication with, but not 
from sight of, other prisoners.” 


and punish 


220. The explanation to sub-clause (8) 
makes it clear that he is not wholly se- 
gregated from other prisoners in that he 
is not removed from the sight of other 
prisoners and he is entitled to have his 
meals in association with one or more 
other prisoners, Even such separate con- 
finement cannot exceed three months. 
Cellular confinement secludes a prisoner 
from communication’ with other prison- 
ers but not from the sight of other pri- 
soners. However, para 847 of the Punjab 
Jail Manual and the provisions which 
follow, which prescribe detailed instruc- 
tions as to how a condemned prisoner is 
to be kept, if literally enforced, would 
keep such prisoner totally out of bounds, 
ie. beyond sight and sound. Neither se- 
parate confinement nor cellular confine- 
ment would be as tortuous or horrend- 
ous as confinement of a condemned pri- 
soner, Sub-sec, (2) of S. 30 merely pro- 
vides for confinement of a prisoner un- 
der sentence of death in a cell apart 
from other prisoners and he is to be 
placed by day and night under the charge 
of a guard. Such confinement can neither 
be cellular confinement nor separate 
confinement and in any event it cannot 
Ibe solitary confinement. In our opinion, 
sub-sec. (2) of S. 30 does not: empower 
the jail authorities in the garb of con- 
fining a prisoner under sentence of 
death, in a cell apart from all other 
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prisoners, to impose solitary confinement 
on him, Even jail discipline inhibits soli- 
tary confinement as a measure of jail 
punishment. It completely negatives any 
suggestion that because a prisoner is 
under sentence of death therefore, and 
by reason of that consideration alone, 
the jail authorities can impose upon him 
additional and separate punishment of 
solitary confinement, They have no power 
to add to the punishment imposed by 
the Court which additional punishment 
could have been imposed by the Court 
itself but has in fact been not so im- 
posed. Upon a true construction, sub- 
sec, (2) of S. 30 does not empower a pri- 
son authority to impose solitary confine- 


ment upon a prisoner under sentence of 
death, 


221. If S. 30 (2) does not empower. 
the jail authority to keep a condemned 
prisoner in solitary confinement, the ex- 
pression ‘such prisoner shall be confined 
in a cell apart from all other prisoners’ 
will have to be given some rational 
meaning to effectuate the purpose be- 
hind the provision so as not to attract 
the vice of solitary confinement, We 
will presently point out the nature of 
detention in prison since the time capital 
sentence is awarded to an accused and 
until it is executed, simultaneously de- 
lineating the steps while enforcing the . 
impugned provision, 


222. The next question is: who is a 
prisoner under sentence of death and 
how is he to be dealt with! when confin- 
ed in prison before execution of sen- 
tence? If solitary confinement or cellular 
or separate confinement cannot be im- 
posed for a period beyond three months 
in any case, would it be fair to impose 
confinement in terms of S. 30 (2) on a 
prisoner under sentence of death right 
from the time the Sessions Judge awards 
capital punishment till the sentence is 
finally executed? The sentence of death 
imposed by a Sessions Judge cannot be 
executed unless it is confirmed by the 
High Court (see S. 366 (1), Cr. P. C.). 
However, we are not left in any doubt 
that the prison authorities treat such a 
convict as being governed by S, 30 (2) 
despite the mandate of the warrant un- 
der which he is detained that the sen- 
tence shiall not be executed till further 
orders are received from the Court, It is 
undoubtedly obligatory upon the Sessions 
Judge while imposing the sentence of 
death on a person to commit him to jail. 
custody under a warrant, Now, after the 
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‘convicted person is so committed to jail 
custody the Sessions Judge submits the 
case to the High Court as required by 
S. 366, Cr. P. C. The High Court. may 
either confirm the sentence or pass any 
other sentence warranted by. law or may 
even acquit such a person. Thereafter, 
upon a certificate granted by the High 
Court under Article 134 (c) of the Con- 
stitution or by special leave under Arti- 
cle 136, an appeal can be preferred to 


the Supreme Court. Section 415, Cr, P. C.. 


provides for postponement of execution of 
sentence of death in case of appeal to Su- 
preme Court either upon a certificate by 
the High Court or as a matter of right 
under Supreme Court (Enlargement of 
Criminal Appellate Jurisdiction) Act, 
1971, or by special leave under Art. 136.. 
Further, under Articles 72 and 161 of 
the Constitution, the President and the 
Governor in the case of sentence of death 
has power to grant pardon, reprieve or 
remittance. or commutation of the sen- 
tence. No one is unaware of . the long 
time lag in protracted litigation in our 
system between the sentence of death 
as imposed by the Sessions Court and the 
final rejection of an ‘application for 
mercy, Cases are not unknown where 
merely on account of a long lapse of 
time the Courts have commuted the 


sentence of death to one of life impri-- 


sonment on the sole ground that the 
prisoner was for a long time hovering 
under the tormenting effect of the sha- 
dow of death, Could it then be said that 
under sub-sec, (2) of S. 30 such prisoner 
from the time the death sentence is 
awarded by the Sessions Judge has to be 
confined in a cell- apart from other prix 
soners? The prisoner in such separate 
confinement would be under a trauma 
for unusually long time, and that could 


never be the intention of the legislature — 


while enacting the provision, Such ‘spe- 
cial precautionary measures heaping 
untold misery on a condemned prisoner 
cannot spread over a long period giving 
him no respite to escape from the bore- 
dom by physical and mental contact with 
other prisoners. What then must be the 
underlying meaning of the expression "a 
prisoner under sentence of death” in 
Section 30 so as to reduce and consider- 
ably minimise the period during which 
the prisoner suffers this extreme or ad- 
ditional torture? i 


223. The expression “prisoner under 
sentence of death” in the context of 
sub-sec. (2) of Section 30 can only mean 
the prisoner whose sentence of death has 
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become final, conclusive and indefeasible 
which cannot be annulled or voided by 
any judicial or constitutional procedure. 
2n other words, it must be a sentence 
which the authority charged with the 
duty to execute and carry out must pro- 
ceed to carry out without intervention 
“rom any outside euthority, In a slightly 
different context in State of Maharashtra 
v, Sindhi, (1975) 3 SCR 574: (AIR 1975 
SC 1665) it was.said that the trial of an 
accused person under sentence of death 
does not conclude with the termination 
of the proceedings in the Court of Ses< . 
sion because of, the reason that the sen- 
tence of death passed by-the Sessions 
Court is subject tc confirmation by the 
High Court, A trial cannot be deemed to 
have concluded till an executable sen- 
tence is passed by a competent court, In 
the context of S. 303 of the Indian 
Penal Code it was said in Abdul Azeez 
w. State of Karnataka, (1977) 3 SCR 393: 
(AIR 1977 SC 1485) that an accused can- 
not be under sentence of imprisonment 
for life at the time of commission of the 
second murder wuniess he is actually 
undergoing such a sentence or there “is 
legally extant a judicially final sentence 
which he is bound to serve without the 
requirement of a separate order to 
breathe life into the sentence which was 
otherwise dead on account of remission 
under S. 401, Cr. P. C. Therefore, the 
prisoner can be said to be under the sen- 
tence of death only when the death sen- 
tence is beyond judicial scrutiny and 
would: be operative. without any inter- 
vention from any other authority, Till 
then the person who is awarded capital 
punishment cannot be said to be a pri- 
soner under sentence of death in the 
context of S. 30, sub-sec, (2). This inter- 
pretative process would, we hope, to a 
great extent relieve the torment and 
torture implicit in sub-sec. (2) of S. 30, 
reducing the perioc of such confinement 
tə a short duration, 


224. ‘What then is the nature of con« 
finement of a prisoner who is awarded 
capital sentence by the Sessions Judge 
and no other punishment from the time 
af sentence till the sentence: becomes 
automatically executable? Section 366 (2) 
of the Cr. P. C. enables the- Court to 
commit the convicted person who is 
awarded capital punishment to jail cus- 
tody under a warrant, It is implicit im 
the warrant that the prisoner is neither 
awarded simple nor rigorous imprison- 
ment, The purpose behind enacting sub- 
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sec, (2) of S. 366 is to make available 
the prisoner when the sentence is re- 
quired to be executed, He is to be kept 
in jail custody. But this custody is some- 
thing different from custody of a con- 
vict suffering simple or rigorous impri- 
sonment. He is being kept in jail custody 
for making him available for execution 
of the sentence as and when that situa- 
tion arises. After the sentence becomes 
executable he may be kept in a cell 
apart from other prisoners with a cay 
and night watch. But even here, unless 
special circumstances exist, he must be 
within the sight and sound of other pri- 
soners and be able to take food in thair 
company. 


225. If the prisoner under sentence 
of death is held in jail custody, punitive 
detention cannot be imposed upon him 
by jail authorities except for prison of- 
fences. When a prisoner is committed 
under a warrant for jail custody under 
S. 366 (2) Cr. P. C. and if he is detained 
in solitary confinement which is a pun- 
ishment prescribed by S. 73, LP.C., it will 
amount to imposing punishment for the 
same offence more than once which 
would be violative of Art. 20 (2). But as 
the prisoner is not to be kept in solitary 
confinement and the custody in which he 
is to be kept under S. 30 (2) as interpret- 
ed by us would preclude detention in 
solitary confinement, there is no chance 
of imposing second punishment upon him 
and therefore, S, 30 (2) is not violative 
of Art, 20, 


226. Article 21 guarantees protection 
of life and personal liberty. Though 
couched in negative language it confers 
the fundamental right to life and per- 
sonal liberty. To the extent, assuming 
sub-sec. (2) of S. 30 permits solitary con- 
finement, the limited personal liberty of 
prisoner under sentence of death is 
rudely curtailed and the life in solitary 
confinement is even worse than in im- 
prisonment for life. The scope of the 
words ‘life and liberty’ both of which 
occur in Vth and XIVth Amendments of 
the U. S. Constitution, which to some 
extent are the precurser of Art, 21, have 
been vividly explained by Field,- J. in 
Munn v. Ilinois, (1877) 94 US 118 at 
p. 142. To quote: 


“By the term ‘life’ as here used sorme- 
thing more is meant than mere animal 
existence, The inhibition against its de- 
privation extends to all these limits and 
faculties by which life is enjoyed. “he 
provision equally prohibits the mutila- 
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tion of the body or amputation of an 
arm or leg or the putting out of an eye 
or the destruction of any other organ 
of the body through which the soul com- 


‘municates with the outer world......... by 


the term liberty, as used in the provi- 
sion something more is meant than mere 
freedom from physical restraint or the 
bonds of a prison.” 


This statement of law was approved by 
a Constitution Bench of this Court in 
Kharak Singh v. State of U, P., (1964) 1 
SCR 332 at p. 347: (AIR 1963 SC 1295 
at p. 1302) as also in D. B. Patnaik (AIR 
1974 SC 2092) (supra). Personal liberty 
as used in Art, 21 has been held to be 
a compendious term to include within 
itself all the varieties of rights which 
go to make personal liberties of the man 
other than those dealt with in clause (d) 
of Art, 19 (1). The burden to justify the 


curtailment thereof mas, squarely rest 
on the State, j 
227. There is no more controversy 


which ranged over a long period about 
the view expressed in A. K. Gopalaņ v. 
State of Madras, 1950 SCR 88: (AIR 1950 
SC 27) that certain articles of the Con- 
stitution exclusively deal with specific 
matters and where the requirements of 
an article dealing with a particular mat- 
ter in question are satisfied and there is 
no infringement of the fundamental right 
guaranteed by the article, no recourse 
can be had to fundamental right confer- 
red by another article. This doctrine of 
exclusivity was seriously questioned in 
R. C. Cooper v, Union of India, (1971) 1 
SCR 512: (AIR 1970 SC 1318) and it was 
overruled by a majority of Judges of 
this Court, Ray, J. dissenting. In fact, 
in Maneka Gandhi v. Union of India, 
(1978) 1 SCC 248: (AIR 1978 SC 597) 
Bhagwati, J. observed as under (at p. 623 
of AIR): 


“The law must, therefore, now be 
taken to be well settled that Art. 21 does 
not exclude ‘Art, 19 and that even if 
there is a law prescribing: a procedure 
for depriving a person of personal liberty 
and there is consequentiy no infringe- 
ment of the fundamental right conferred 


-by Art. 21, such law, in so far as it ab- 


ridges or takes away any fundamental 
right under-Art, 19 would have to meet 
the challenge of that article...... if a law 
depriving a person of personal liberty 
and prescribing a procedure for that 
purpose within the meaning of Art. 21 
has to stand the test of one or more 
of the fundamental.rights conferred un- 


\ 
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der Art. 19 which may be applicable in 
a given situation, ex hypothesi it must 
also be liable to be tested with reference 
to Article 14.” 

228. The challenge under Article 21 
must fail on our interpretation of sub- 
sec, (2) of S. 30, Personal liberty of the 
person who is incarcerated is to a great 
extent curtailed by punitive detention. 
It is even curtailed in preventive deten- 
tion, The liberty to move, mix, mingle, 
talk, share company with co-~-prisoners, 
if substantially curtailed, would be vio- 
lative of Article 21 unless the curtail- 
ment has the backing of law. Sub-sec, (2) 
of S, 30 establishes the procedure by 
which it can be curtailed but it must be 
read subject to our interpretation. The 
word ‘law’ in the expression ‘procedure 
prescribed by law’ in Article 21 has been 
interpreted to mean in Maneka Gandhi's 
case (1978) 1 SCC 248: (AIR 1978 
SC 597) (supra) that the law must 
be right, just and fair, and not 
arbitrary, fanciful or oppressive, Other- 
wise it would be no procedure at 
all and the requirement of Art. 21 would 
not be satisfied, If it is arbitrary it would 
be violative of Art. 14, Once S. 30 (2) is 
read down in the manner in which we 
have done, its abnoxious element is eras- 
ed and it cannot be said that it is arbi- 
trary or that there is deprivation of per- 
sonal liberty without the authority of 
law. 


229. Incidentally it was 
that the classification envisaged by S. 30 
of prisoner under sentence of death is 
irrational and it is not based upon any 
intelligible differentia which would dis- 
tinguish persons of one class from others 
left out and the basis of differentiation 
has no nexus with the avowed policy 
and object of the Act, There is no war- 
rant for an implicit belief that every 
prisoner under sentence of death is ne- 
cessarily violent or dangerous which re- 
quires his segregation. Experience shows 
that they become morose and docile and 
are inclined to spend their last few days 
on earth in communion with their Crea- 
tor. It was, therefore, said that to pro- 
ceed on the assumption that every pri- 
soner under’ sentence of death is neces- 
sarily of violent propensities and danger- 
ous to the community of co-prisoners is 
unwarranted and the classification on 
the basis of sentence does not provide 
any intelligible differentia. The rationale 
underlying the provision is that the 
very nature of the position and predica- 

ment of prisoner under sentence of death 


also urged 


A. L R. 


as construed by us, lead to a certain 
situation and present problems peculiar 
to such persons and warrants their se- 
parate classification and treatment as 
a measure of jai administration and 
prison discipline, Ic can hardly be ques- 
tioned that prisoners under sentence of 
death form a separate class and their 
separate classification has to be recog- 
nised, In England 2 prisoner under sen- 
tence of death is separately classified as 
would appear from para 1151, Vol. 30, 
Halsbury’s Laws of England, 3rd Edition. 
He is searched on reception and every. 
érticle removed which the Governor 
thinks it dangerous or inexpedient to 
leave with him. He is confined in a.sepa- 
rate cell, kept apart from all other pri- 
soners and is not required to work, 
Visits are allowed by relatives, friends 
end legal advisers whom the prisoner 
wishes to see etc. It is true that there 
is no warrant for the inference that a 
prisoner under sentence of death! is ne- 
cessarily of violent propensities or dan- 
gerous to co-prisoners, Approaching the 
matter from that angle we interpreted 
sub-sec, (2) of S. €0 to mean that he is 
rot to be completely segregated except 
in extreme cases of necessity which must 
ke specifically made out and that too 
after he in the true sense of the ex- 
gression becomes a prisoner under sen- 
tence of death, Classification according 
to sentence for the security purposes is 
certainly valid anc. ‘therefore, S. 30 (2) 
coes not violate Art. 14. Similarly, in 
the view which w2 have taken of the 
requirements of S, 30 (2), the restriction 
coes not appear to be unreasonable. It is 
imposed keeping in view the safety of 
the prisoner and the prison security and 
it is not violative of Art. 19. The chal- 
lenge in either case must fail. 


230. Charles Sabhraj, a foreigner, 
was arrested on 6th July 1976 and on 
15th July 1976 he was served with an 
crder of detention under S. 3 of the 
Maintenance of Security Act, 1971. His 
allegation is that ever since he was lodg- 
ed in Tihar Central Jail he was put in 
kar fetters and the fetters were retained 
continuously for 24 hours a day and the 
tncontroverted fact is that since his de- 
tantion he was put in bar fetters till this 
Court made an order on 24th February 
1978 recording an assurance on behalf 
af the respondents given by the learned 
Additional Solicitor General that the bar- 
fetter shall be removed forthwith for a 
period of 14 days except when the pri- 
soner- was taken from the prison to the 
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Court and back and also when the peti- 
tioner was taken for the purpose of .an 
interview but if the interview is in the 
cell no such bar fetters shiall be put. By 
subsequent orders this order dated 24th 
Feb, 1978 was continued. Thus from July 
1976 to February 1978 the petitioner was 
kept in bar fetters. In the affidavit in 
reply on behalf of respondent No, 3, the 
Superintendent of Tihar Central Jail 
dated 5th September 1977, gory details 
of the criminal activities of the petis 
tioner are set out simultaneously saying 
that the petitioner is of extremely des- 
parate and dangerous nature whose pre~ 
sence is needed by Interpol and, there- 
fore, it has been considered necessary 
to keep him under fetters while in Jail. 
While examining the constitutional vali~ 
dity of S. 56 we have not allowed our 
vision to be coloured, biased or abridged 
by these averments as in our opinion for 
the main contention raised by the peti- 
tioner they may not be relevant, 


231. The petitioner contends that Sec 
tion 56 of the Prisons Act so far as if 
confers unguided, uncanalised ‘and arbi- 
trary powers on the Superintendent to 
confine a prisoner in irons is ultra vires 
Arts. 14 and 21, the challenge under 
Art. 19 being not open to him, Section 36 
reads as under: 


“56. Whenever the Superintendent con= 
siders it necessary (with reference 
either to the state of the prison or the 
character of the prisoners) for the safe 
custody of any prisoners that they 
should be confined in irons, he may, sub- 
ject to such rules and instructions as 
may be laid down by the Inspector Ge~ 
neral with the sanction of the State 
Government so confine them,” 


232. Sub-para, (3) of para, 399 of the 
Punjab Jail Manual provides that spe- 
cial precautions should be taken for the 
safe custody of dangerous prisoners 
which inter alia includes putting him 
under fetters, if necessary. The safe- 
guard that it provides is that if the Su- 
perintendent decides to put him in fet- 
ters he must record special reasons for 
putting fetters in the Journal and _ it 
must also be noted in the history ticket 
of the prisoner. Warders are under a 
duty to satisfy themselves that the fet- 
ters are intact, Para 435 provides that 
fetters imposed for security shall be re- 
moved by the Superintendent as soon as 
he is of opinion that this can be done 
with safety. Para 69 in Chapter VI pro- 
vides that the Superintendent shall d.s- 
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charge his duties subject to the control 
of, and all orders passed by him shall 
be subject to revision by the Inspector 
General. 


233. Undoubtedly, the limited loco-. 
motion that a prisoner may enjoy while 
being incarcerated is seriously curtailed 
by being put in bar fetters, In order to 
enable us to know what a bar fetter is 
and how, when a prisoner is subjected 
thereto, his locomotion is severely cur- 
tailed, a bar fetter was shown to us and 
its use was demonstrated in the Court. 
It may be mentioned that the iron rings 
which! are put on the ankles are welded. 
‘Therefore, when the fetter is to be re- 
moved, the rings have to be broken open. 
Then there is a horizontal bar which 
keeps the two legs apart and there are 
two verticle bars which are hooked to 
the waist-belt which makes even a slow 
motion walking highly inconvenient. If 
along with this, handcuffs are put on the 
prisoner, his life to put it mildly, would 
be intolerable, The bar fetters are kept 
day and night even when the prisoner is 
kept in cellular confinement, It needs 
not much of an elaboration to come to 
the conclusian that bar fetters to a very 
considerable extent curtail, if not wholly 
deprive locomotion which is one of the 
facets of personal liberty, And this is 
being done as a safety measure withi a 
view to preventing the prisoner from 
walking as freely as others or from run- 
ning away, It was tartly said that the 
prisoners have no fundamental freedom 
to escape from lawful custody and, 
therefore, they cannot complain against 
precautionary measures which’ impede 
escape from the prison. 


234. Article 21 forbids deprivation of 
personal liberty except in accordance 
with the procedure established by law 
and curtailment of personal liberty to 
such an extent as to be a negation of it 
would constitute deprivation. Bar fetters 
make .a serious inroad on the limited 
personal liberty which a prisoner is left 
with and, therefore, before such erosion 
can be justified it must have the autho- 
rity of law. At one stage it was felt 
that the provision’ contained in para- 
graph 399 (3) would provide the sanction © 
of law for the purpose of Art. 21. Sec, 56 
confers power for issuing instructions by 
the Inspector General of Prison with the 
sanction of the State Government and 
S. 59 confers power on the State Gov- 
ernment to make rules which would in- 
clude the rule regulating confinement in 
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fetters. A deeper probe into the sanc~ 
tion behind enactment of paragraph 
399 - ultimately led the learned Addi- 
tional Solicitor General to make 
the statement on behalf of the respon- 
dents that para. 399 of the Punjab Jail 
Manual is not a statutory rule referable 
either to S., 59 or 60 of the Prisons Act, 
1894. Learned counsel stated that de- 
spite all efforts, respondents were unable 
to obtain the original or even a copy of 
the sanction of the local Government re- 
ferred to in S. 56, We must, therefore, 


conclude that the provision contained in. 


para. 399 is not statutory and has not 
the authority of law, . 


235. ‘The question, therefore, is, whe- . 


ther the power conferred on the Super- 
intendent by S, 56 is unguided and un- 
canalised in the sense that the Superin- 
tendent can pick and choose a prisoner 
arbitrarily for being subjected to bar 
fetters for such length of time as he 
thinks fit, and for any purpose he con- 
siders desirable, punitive or otherwise, 


236. A bare perusal of S: 56 would 
show that the Superintendent may put a 
prisoner in bar fetters (i) when he con- 
siders it necessary; (ii) with reference 
either to the state of the prison or cha- 
racter of the prisoner; and (iii) for the 
safe custody of the prisoner, Now, we 
would exclude from consideration the 
state of prison requirement because there 
is no material placed on record to show 
that the petitioner was put in bar fet- 
ters in view of the physical state of the 
Tikar Central’ Jail, But the Superinten- 
dent has first to be satisfied about the 
necessity of putting a prisoner in _bar 
fetters and “necessity” is certainly oppos- 
ed to mere expediency. The necessity 
for putting the prisoner in bar fetters 
would have to be examined in the con- 
text of the character of the prisoner and 
the safe custody of the prisoner. The 
safe custody of the prisoner may com- 
prehend both the safe custody of the pri- 
soner who is being put in bar fetters and 
of his companions in the prison, We 
must here bear in mind that the Super- 
intendent is required to fully record in 
his Journal and in the prisoner's history 
ticket the reasons for putting the pri- 
soner in bar fetters, When it is said 
that the power conferred by S. 56 is un- 
canalised and unguided it is to be borne 
in mind that the challenge has to be 
examined in the context of the subject- 
matter of the legislation, viz., prisons, 
and the subject-matter itself in some 
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cases provides the guidelines, In this con- 
text we may profitably refer to Procu- 
nier’s case (1974) 40 L Ed 2d 224 (at page 
239) (supra), It says: 


“The case at hand arises in the con- 
text of prisons, One of the primary 
functions of government is the preserva~ 
tion of societal order through enforce- 
ment of the criminal law, and the main- 
tenance of penal institutions is an essen- 
tial part of that task. The identifiable 
governmental interests at stake in this 
task are the preservation of internal 
order and discipline, the maintenance of 
institutional security against escape or 
unauthorised entry, and the rehabilitation 
of the prisoners”, 


Two basic considerations in the context 
of prison discipline are the security of 
the prison and sarety of the prisoner. 
These being the relevant considerations, 
the necessity of putting any particular 
prisoner in bar fetters must be relatable 
to them, We are, therefore, of the opin- 
ion that the power under S. 56 can be 
exercised only for reasons and considera- 
tions which are germane to the objec- 
tive of the statute, viz., safe custody of 
the prisoner, which takes in considera- 
tions regarding the character and propen- 
sities of the prisoner, These and simi 
lar considerations bear direct nexus 
with the- safe custody of prisoners as 
they are aimed primarily at preventing 
their escape, The determination of the 
necessity to put a prisoner in bar fetters 
has to be made after application of mind 
to the peculiar and special characteris- 
tics of each individual prisoner, The na- 
ture and length of sentence or the mag- 
nitude of the crime committed by the 
prisoner are not relevant for the pur- 
pose of determining that question. 







237. Again, the power under $S. 56 is 
not unbridled because in the context of 
para, 399 special precautions as required 
by sub-para. 3 have to be taken for the 
safe custody of dangerous prisoners, ir- 
respective of the fact whether they are 
awaiting trial or kave been convicted. It 
is difficult to define with precision what 
attributes of a prisoner can justify his 
classification as ‘dangerous’, But, these 
are practical problems which have to be 
sorted out on practical and pragmatic 
considerations by those charged with the 
duty of administering jails, 


238. Let us look at the conspectus of 
safeguards that are adumbrated in S. 56 
itself and in para. 399 which though not 
statutory are binding on the Superinten- 
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dent. Determination of necessity to put 
a prisoner in bar fetters must be relat- 
able to the character of the prisoner, 
and the safe: custody of the prisoner, 
That can only be done after taking into 
consideration the peculiar and special 
characteristics of each individual priso- 
ner. No ordinary routine reasons can be 
sufficient. The reasons hiave to be fully 
recorded in the Superintendent’s Journal 
and the prisoner’s history ticket. Duty 
to give reasons, which have, at least to 
be plausible, will narrow the discretion- 
ary power conferred on the Superinten- 
dent, It may be made clear that as far 
as possible, these reasons must be: re- 
corded in the prisoner’s history ticket in 


the language intelligible and understand- 


able by the prisoner so as to make the 
next safeguard effective, viz., revision pe- 
tition under para, 69 to the Inspector 
General of Prisons.. A further obligation 
on the Superintendent is that the fetters 
imposed for the security. shall be remov~ 
ed by the Superintendent as soon as he 
is of the opinion that this can be done 
with safety as required by para. 435, In 
order to give full effect to the require- 
ment of para. 435, the Superintendent 
will have himself to- review the case of 
the prisoner at regular and frequent in- 
tervals for ascertaining whether the fet- 
ters can be removed, consistently with 
the ‘requirement of safety. It thus be- 
comes clear that there are sufficient 
guidelines in S. 56 which contain a num- 
ber of safeguards against misuse of bar 
fetters by the Superintendent. Such cir- 
cumscribed peripheral discretion with 
duty to give reasons which are revisable 
by the higher authority cannot be des- 
cribed as arbitrary so as to be violative 
of Art. 14. 


239. It was submitted that in view of 
the provision contained in paras. 426 and 
427 a prisoner may be put in bar fet- 
ters, irrespective of the requirement of 
prison safety and uninfluenced by the 
prisoner’s character, on irrelevant and 
extraneous considerations such as length 
of sentence or the number of convictions, 
The only relevant considerations for put- 
ting a prisoner in bar fetters or for con- 

g him in irons are the _ character, 
antecedents and propensities of the pri- 
soner, ‘The nature or length of sentence 
or the number of convictions or the 
gruesome character of the crime the pri- 
soner is alleged to have committed are 
not by themselves relevant and cannot 
enter the determination of the Superin- 
tendent except to the extent to which 
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they bear on the question of the safety 
and safe custody of the prisoner. 


240. The legislative policy behind en- 
acting S, 56 as interpreted by us is clear 
and discernible and the guidelines pre- 
scribed by the section have the effect of 
limiting the application of the provision 


. to a particular category of persons, In 


such a situation the discretion circum- 
scribed by the requirement vested in the 
prison authority charged with the duty 
to manage the internal affairs of the 
prison for the selective application of 
S. 56 would aa not infringe Arti- 
cle 14, 


241. It was said that continuously 
keeping a prisoner in fetters day and 
night reduces the prisoner from a hu- ` 
man being to an animal, and that this 
treatment is ‘so cruel and unusual that 
the use of bar fetters is anathema to the 
spirit of the Constitution. Now, we do 
not have in cur Constitution any provi- 
sion like the VIIIth Amendment of the 
U. S. Constitution forbidding the State 
from imposing cruel and unusual punish 
ment as was pointed out by a Constitu- 
tion Bench of this Court in Jagmohan 
Singh v., State of U, P., (1973) 2 SCR 
541 : (AIR 1973 SC 947), But we cannot 
be oblivious to the fact that the treat- 
ment of.a human being which offends 
human dignity, imposes avoidable torture 
and reduces the man to the level of a 
beast would certainly be arbitrary and 
can be questioned under Art, 14, Now, 
putting bar fetters for an unusually long: 
period without due regard for the safety 
of the prisoner and the security of the 
prison would certainly be not justified 
under S. 56. All the more so when it 
was found in this case that the medical] 
opinion suggested removal of bar fetters, 
and yet it is alleged that they were re- 
tained thereafter. One cannot subscribe 
to the view canvassed with some vigour 
that escape from jail cannot be prevent- 
ed except by- putting the prisoner conti< 
nuously in bar fetters. That will be a 
sad commentary on the prison admin- 
istration and the. administrators, There- 
fore, S. 56 does. not permit the use of 
bar fetters for an unusually long period, 
day and night, and that too when the 
prisoner is confined in. secure cells from 
where escape is somewhat inconceivable. 
Now that bar fetters of the petitioner 
have been removed in Feb., 1978, the 
question of re-imposing them would not 
arise until and unless the requirement 
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herein delineated and the 
herein provided are observed, 


242. In the result, on the interpreta- 
tion put by us, S. 56 is not violative of 
Art. 14 or 21, The challenge must, there- 
fore, fail, 

243. Both the petitions are according- 
ly disposed of in the light of the obser- 
vations made in the judgment, 


244, We share the concern and an- 
xiety of our learned brother Krishna 
Iyer, J. for reorientation of the outlook 
towards prisoners and the need to take 
early and effective steps for prison re- 
forms. Jail Manuals are largely a hang- 
over of the past, still retaining anachro~ 
nistic provisions like whipping and the 
ban on the use of the Gandhi cap. Bar- 
baric treatment of a prisoner from the 
point of view of his rehabilitation and 
acceptance and retention in the main- 
stream of social life, becomes counte 
productive in the long run. 


245. Justice Krishna Iyer has deliver- 
ed an elaborate judgment which deals 
with the important issues raised before 
us at great length and with great care 
and concern, We have given a separate 
opinion, not because we differ with} him 
on fundamentals, but because we thought 
it necessary to express our views on cer- 
tain aspects of the questions canvassed 
before’ us, 


safeguards 





Order accordingly, 
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Mussalman Wakf Validating Act, 1913. 
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Mahant, Emar Math, Puri v, Agrl. L-T, Officer 


A.I. R. 


S. 3 of the Valicating Act refers only 
to Muslim trusts which are in the na- 
ture of wakf-alal-aulad. The exemption 
in S. 9 of the Act, therefore, clearly ap- 
plies only to Muslim trusts which are 
in the nature of wakf-alal-aulad, This is 
also clear from the marginal note to 
S. 9 as well as the proviso to the sec- 
tion, If that be so then all other wakfs 
would squarely fall under Sec, 8 (1) 
and to all such wakfs the limited 
exemption contemplated therein would 
apply. Even if the instrument of 
wakf is a composite one partly incorpo- 
rating a public wakf and partly a pri- 
vate wakf that part which deals with 
public wakf will fall under S, 8 (1) and 
the other part will be covered by S. 9, 
for, the languag of S. 8 (1) is wide 
enough to include such a deed to the ex~ 
tent that it incorporates a public wakf, 
In other words, Muslim trusts ie, wakfs 
other than wakf-alal-aulad would be 
covered by S. 8 (1) and to such wakfs 
the limited exemption contemplated by 
S. 8 (1) would apply. If that be so, the 
gravamen of complaint that all wakfs 
(Muslim trusts) cther than -wakf-alal-au- 
lad are receiving favourable treatment 
as against non-muslim public charitable 
trusts must fall to the ground, 

(Para 6) 


As regards Muslim trusts which are in 
the nature of wakf-alal-aulad which 
alone are covered by S. 9, the proviso 
clearly shows that the share of the bene- 
ficiary under such a trust far from be- 
ing exempted is brought to tax and the 
tax is made realisable from the muta- 
wali and read with thie proviso the main 
provision really confines the benefit of 
exemption only to ultimate illusory or 
remote public charitable or religious pur- 
pose and is thu: completely consistent 
with the object and scheme of the Act. 
Hence §S. 8 (1) of the Act is free from 
the vice of discrimination under Art, 14 
of the Constitution and the said provision 
is perfectly valid and constitutional, 1972 
Tax LR 2101 (Orissa), Affirmed. 

| : (Paras 7, 8) 

‘Anno: AIR Comm, Const. 
(2nd Edn.); Art. 14, N. 17 (C). 
Cases Referred: Chronological Paras 
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TULZAPURKAR, J.:— The short ques- 
tion raised in this appeal by ‘special 
leave is whether S, 8 (1) of the Orissa 
Agricultural Income-tax Act, 1947 suf- 
fers from the vice of discrimination and. 
as such is hit by Art, 14 of the Constitu- 
tion? 


2. The petitioner is the Mahant of 
Emar Math at Puri, which is an ancient 
public Hindu Religious Trust, The trust 
owns considerable endowed properties 
both agricultural and non-agricultural, 
After the passing of the Orissa Agricul- 
tural Income-tax Act, 1947 (hereinafter 
called ‘the Act), the petitioner as a 
trustee has been assessed in the status 
of an ‘individual’ under the Act for the 
assessment years 1948-49 to 1967-68 in 
respect of the income derived from agri-« 
cultural lands owned by the trust, It ap- 
pears thiat these assessments have been 
made after granting the exemption under 
S. 8 (1) of the Act which provides that 
tany sum derived from land held under 
such trust and actually spent for the 
Said purposes (charitable or religious 
purposes) shall not be included in the 
total agricultural income of such asses- 
see”, By a Writ Petn, No, 48 of 19638, 
filed under Arts, 226 and 227- of the 
Constitution, the petitioner challenged 


the constitutional validity of S, 8 (1) of - 


the Act under which the assessments 
were made principally on the ground 
that S, 8 (1) was discriminatory and hit 
_ by Art, 14 of the Constitution inasmuch 
as under the said provision in respect of 
non-Muslim public trusts created for re- 
ligious or charitable purposes the exemp- 
tion contemplated therein was confined 
to such agricultural income as was ac- 
tually spent for the public purposes of 
charitable or religious nature while in 
the case of Muslim trusts (wakfs) the en~ 
tire agricultural income, whether spent 
for charitable or religious purposes or 
not, was exempt from thie operation of 
the Act under S. 9 of the Act, The con- 
tention. was refuted on behalf of the res- 
pondents. On an examination of the pro- 
visions of Ss, 8 and 9 in the context of 
the scheme of the Act the Orissa High 
Court negatived the said contention and 
dismissed the writ petition on Nov, 39, 
1971, The petitioner has come up in ap- 
peal to this Court, 


3. Since counsel for the appellant 
ipar the self-same contention-before us 
in support of the. appeal it will be desir- 
abie to set out the provisions of- Ss. 8 
and 9 ot the Act in order to appreciate 
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Section 8 


_{Prs, -1-3] 
his submissions on the point, 


runs thus: 


"8, Exemption of charitable or religi- 
ous trusts:—- (1) Where the assessee is a 
trustee and the trust under which he 
holds the property is a trust, created for 
public purposes of a charitable or religi- 
ous nature, any sum derived from land 
held under such trust and actually spent 
for the said purposes, shall not be in- 
cluded in the total agricultural income 
of such assessee, 

(2) In this section purposes of a chari~ 
table nature include relief of the poor, 
education, medical relief and 
ment of any other object of general pub- 
lic utility.” 

Section 9 runs thuss 


“9, Exemption of Wakf-alal~aulad.— 
All agricultural income of Muslim trusts 
referred to in S. 3 of the Musalman 
Wakf Validating Act, 1913, created be- 
fore the commencement of this Act, shall 
be excluded from the operation of this 
Acts 


_ Provided that the share of a benefi- 
ciary under a trust under the aforesaid 
Act, commonly known as Wakf-alal-au- 
lad, shall not be exempted and the tax 
may be realised from the mutawali and 
the basis of taxation shall be the share 
of each beneficiary, 


Explanation,— For the purposes of this 
section, a beneficiary means the settler, 
his family, children and descendants.” 
Since S, 9 refers to Muslim trusts ‘refer- 
red to in 8, 3 of the Musalman Wakf 
Validating Act, 1913’, it would be proper 
to set out the provisions of $S, 3 of the 
Musalman Wakf Validating Act, 1913. 
Section 3 of that Act runs as follows :— 

“3. Power of Mussalmans to create 
certain wakfs.— It shall be lawful for 
any person professing. the Mussalman 
faith to create a wakf which in all other 
respects is in accordance with the pro- 
visions of Mussalman law, for the fol- 
lowing among other purposes :— 


(a) for the maintenance and support 
wholly or partially of his family, child- 
ren or descendants, and 


(b) where the person creating a wakf 
is a Hanafi Musalman, also for his own 
maintenance and support during his life~ 
time or for the payment of his debts out 
of the rents and profits of the property 
dedicated: 


Provided that the ultimate benefit is 
in such cases expressly: or impliedly re- 
served for the poor or. for any other pur- 


advance=- - 
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pose recognised by the Mussalman law 
as a religious, pious or charitable. pur< 
pose of a permanent character.” 


4. Mr. Mukherjee for ‘the appellant 
' contended that the exemption contem- 
' plated by S. 8 (1) of the Act is confined 
only to such part of the income derived 
from agricultural lands held under a 
public charitable or religious trust as is 
actually spent for the charitable or reli- 
gious purposes while under Sec, 9° all 
agricultural income of Musalman trusts 
(wakfs). irrespective of whether the same 
is spent on public purposes of charitable 
or religious nature or not is exempt from 
the operation of the Act; in other words 
in the matter of granting exemption, be- 
tween the agricultural income of two 
types of public trust created for charit- 
able or religious purposes, the Act . has 
practised hostile discrimination against 
agricultural income of non-Muslim pub- 
lic trusts, the classification having no 
reasonable -nexus with the object sought 
to be achieved by the statute which is to 
tax agricultural income derived from 
lands and to exempt the income so de- 
rived by a public charitable or religious 
trust, ‘According to him though S. 9 re- 
fers to all agricultural income of Muslim 
trusts “referred to in S. 3 of the Musal- 


man Wakf Validating Act, 1913, (Act VI. 


of 1913), the wakfs contemplated by S. 3 
of ‘the said Act (Act VI of 1913) includes 
not merely wakf-alal-aulad but © also 
other wakfs where property has~ been 
permanently dedicated for any purposes 
recognised by the Musalman Law as re- 
ligious, pious or charitable and this, he 
argued, becomes clear from sub-cl, (a) of 
S..3 which speaks of wakf created by a 
Muslim: for the maintenance and support 
wholly or partially. of his family, child- 
ren or descendants; in other words, ac- 
cording to. Mr. Mukherjee, S. 9 of the 
Act is not confined to Muslim . trusts 
known as wakf-alal-aulad but is applic- 
able to all wakfs and, therefore, in cass 
of wakfs other than wakf-alal-aulad the 
exemption granted by §.,9 of. the Act 
which is in respect of all agricultural in- 
come must be regarded as discriminatory 
as against the exemption — granted by 
S. 8 (1) of the Act, He, therefore, urg- 
ed that S. 8 (1) which grants a limited 
. exemption would be -violative of Art. 14 
of the Constitution, On the other hand, 
the learned Attorney-General appearing 
for the respondents contended that S. 9 
is confined to Muslim trusts commonly 
known as wakf-alal-aulad and all other 
Muslim trusts are covered by S. 8 (1) of 


A.L RB. 


the Act with the result that to all such 
Muslim irusts,. other than wakf-alal-au- 
lad, the limited exemption is applicable. 
He urged that wakfs-alal-aulad do stand 
in a class by themselves and as such 
have been dealt with by S. 9.in keeping 
with the objective of the Act, He further 
urged that Ss, 8 (1), 9 and 16 showed 
the scheme of the Act and if these pro- 
visions were considered in light of the 
main objective of the enactment it was 
clear that S. 8 (1) could not be held to 
be discriminatory or violative of Art. 14. 


5. Before considering the rival con- _ 
tentions touching the constitutional vali- 
dity of S, 8 (1) of the Act it would be 
proper to keep in mind the main objec- 
tive as well as the scheme of the. Act, 
particularly in regard to the charging 
provision and the provisions dealing with 
exemptions contained there. The Act, as 
its preamble would indicate, has been’ put 
on the Statute Book with! the object of 
imposing a tax on agricultural income 
derived from lands situated in the State 
of Orissa, Section -2 (a) defines the ex- 
pression “agricultural income” | compre- 
hensively,, The charging provision is 
contained in S, 3 which provides that 
agricultural income tax at the rate or 
rates specified in the Schedule shall be 
charged for each financial year in accord- 


. ance with and subject to the provisions 


of. this Act on the total agricultural in- 
come of the previous year of every per- 
son; the proviso, however, states that no 
agricultural income tax shall be charged 
on the agricultural income of the Central 


Govt, or any State Govt, or -any ` local 


body. Section 5: prescribe limits of tax- 
able income while S, 6 prescribes the 
method and manner of determining the 
agricultural income of every assessee: 
Then :come the two material provisions 
dealing with exemptions, namely, Ss. 8 
and 9 which have been reproduced above. . 
The other material section which deals 
with exemption is S, 16 which provides 
that agricultural income tax shall not be - 
payable by an assessee in respect of any 
amount actually spent by him out of his | 
total agricultural income for the benefit - 
of the people of the State or for charit- 
able purposes, but this exemption is sub- 
ject to the proviso that- agricultural in- 
come tax shall be payable on the remain- 
‘der of the total agricultural income of 
such. assessee at the rate which would 
have been applicable if such deduction 
had not been mace. It is unnecessary tc 
refer to other provisions as- they are not 
material for. our purposes, The scheme 
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of the Act, as disclosed by the aforesaid 
provisions, is that under the charging 
provision agricultural iricome tax is levi- 
ed on the total agricultural income of 
the previous year of every assessee sub- 
ject to the exemptions which have been 
provided for under Ss, 8, 9 and 16, It is 
also clear that whereas the exemption in 
regard to the amount actually spent for. 
charitable purposes under S, 8 (1) is in 
relation to the agricultural income of a 
public charitable trust, the exemption of 
similar nature and extent contemplated 
by S. 16 is in regard to the agricultural 
income of any assessee who may not be 
a trustee owning lands under a public 
charitable trust; in other words, in either 
case the exemption is confined to such 
part of the agricultural income which is 
actually spent by the assessee for cha~- 
ritable purposes, The legislative intent 
of granting such a limited exemption 
having been thus clearly brought out by 
Ss. 8 (1) and 16 of the Act, the question 
would be whether by enacting S. 9 the 
Legislature really intended to accord or 
has actually accorded favourable treat- 
ment to Muslim trusts in the matter of 
granting exemption in the manner sug- 
gested by counsel for the appellant? 


6. Having regard to the submissions 
made by counsel for the appellant the 
question raised for determination may 


be formulated thus: Whether Ss, 8 and - 


9 while providing for exemption to cha- 
ritable or religious trusts discriminate 
between agricultural income derived 
from lands held under non-Muslim pub- 
lic trusts and those held under Muslim 
trusts and accord to the latter a favour- 
able treatment as against the former by 
confining the exemption in the former 
case to such income as has been actually 
spent for public purposes of charitable 
or religious nature? In other words is 
S. 8 (1) which confers a limited exemp- 
tion as: compared to S. 9 hit by Art. 14? 
It has not been disputed before us that 
Muslim trusts known as wakf-alal-aulad 
constitute a distinct class 
types of wakis but the discrimination 
complained of is founded upon plea that 
S. 9 of the Act covers all -Musalman 
wakfs and not merely wakfs known as 
the wakf-alal-aulad and, therefore, it 
will be necessary to examine the provi- 
sions of $. 9 in order to ascertain whe- 
ther the plea that it covers all Musal- 
man wakfs is warranted or not. Sec. 9 
in terms says that the exemption there- 
under is confined to Muslim trusts re- 
ferred to in S, 3 of the Musalman Wakf 


‘from other. 


N 
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Validating Acf, 1913 and the question is 
what wakfs are referred in S, 3 of the 
Musalman Wakf Validating Act, 1913 
(hereinafter called ‘the Validating Act’), 
The Validating Act, as we shall indicate 
presently, was enacted only for the pur- 
pose of validating wakfs in the nature 
of wakf-alal-aulad, As has been point- 
ed out by this Court in Fazlul Rabbi v, 
State of West Bengal, AIR 1965 SC 1722 
wakfs (which were primarily family 
settlements) in which the benefits to 
charity or religion were either illusory 
or postponed indefinitely while the pro- 
perty so dedicated was being enjoyed 
from generation to generation by the 
family of the wakif were regarded as op< 
posed to the rule against perpetuity as 
contained in the Indian Succession Act 
and the Transfer of Property Act, The 
leading decision of the Privy Council in 
that behalf rendered in Abul Fata 
Mahomed Ishak v, Russomoy Dhur Chow= 
dry (1895) 22 Ind App 76 caused consi« 
derable dissatisfaction “in the Muslim 
community in India resulting in a repre- 
sentation being made to the Government 
of India and consequently the Validating 
Act came to be enacted with the pri~ 
mary object of removing the difficulties 
created by that decision. The preamble 
of the Act makes this very clear. Sec. 3 
declares the right of a person professing 
Musalman faith to create a wakf (which 
in all other respects is in accordance 
with the provisions of Musalman law) 
for the maintenance and support wholly 
or- partially of his family, children or 
descendants and in the case of a Hanafi 
Mussalman also for his own maintenance 
and support during the lifetime or for 
payment of his debts ot of the rents of 
the property dedicated provided that the 
ultimate benefit is in such cases express- 
ly or impliedly reserved for the poor or . 
for any other purpose recognised by the 
Musalman law as a religious, pious or 
charitable purpose of a permanent cha- 
racter, Section 4 also declares that no 
such wakf as is referred to in S, 3 shall 
be deemed to be invalid merely because 
of remoteness of benefit to charity, In 
fact, S, 3 is declaratory of a right of a 
Muslim to create a valid wakf of the 
type described therein and the proviso 
makes it clear that but for the reserva- 
tion of ultimate benefit to charity that 
has to be made, such family settlement 
(private wakfs) would be invalid. It is 
conceivable that a deed or instrument of 
wakf may be a composite one, partly in- 


corporating public wakf and partly pri~- 
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vate wakf but S. 3 of the Validating 
Act unquestionably refers to that part 
of the instrument which incorporates a 
private wakf wakf-alal-aulad, the 
validity of which must depend upon whe- 
ther in that part of the instrument the 
ultimate benefit is expressly or implied- 
ly reserved for charitable or religious 
purposes or not, It is thus clear that 
S. 3 of thle Validating Act refers only to 
Muslim trusts which are in the nature 
lof wakf-alal-aulad. The exemption in 
S. 9 of the Act, therefore, clearly applies 
only to Muslim trusts which are in the 
nature of wakf-alal-aulad, This is also 
clear from the marginal note to S. 9 as 
well as the proviso te the section, If 
that be so then all other wakfs would 
squarely fall under S, 8 (1) and to all 
such wakfs the limited exemption con- 
templated therein would apply. Even if 
the instrument of wakf is a composite 
one partly incorporating a public wakf 
and partly a private .wakf. that part 
which deals with public wakf will fall 
under S. 8 {1) and the other part will be 
covered by S..9, for, the language of Sec- 
tion 8 (1) is wide enough to include such 
a deed to the extent that it incorporates 
a public wakf. In other words, Muslim 
trusts ie. wakfs other than wakf-alal- 


aulad would be covered by S. 8 (1) and 
to such wakfs the limited exemption 
contemplated by S, 8 (1) would apply. 
If that be’ so, the. gravamen of complaint 
that all wakfs (Muslim trusts) other 
than wakf-alal-aulad are receiving . fav- 

ourable treatment as against non-Muslim 
| publie charitable trusts must fall to the 
ground. 


7. As regards Muslim trusts which are 
in the nature of wakf-alal~aulad which 
alone are covered by S. 9, the proviso 
clearly shows that the share of the bene- 
ficiary under such a trust far from be- 
ing exempted is brought to tax and the 
tax is made realisable from the muta- 
wali and read with the proviso the main 
provision really confines the benefit of 
exemption only to ultimate illusory oF 
remote public charitable or religious pur- 
pose and is:thus completely consistent 
with the object and scheme of the Act. 


8. In the result, we are clearly . of 
the view that S, 8 (1) of the Act is free 
from the vice of discrimination under 
Art. 14 of the Constitution and the said 
provision is perfectly valid and constitu- 
tional. The appeal is, therefore, dismiss- 
ed with costs, 
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(From: AIR 1967 Madh Pra 201) 
N, L. UNTWALIA, S. MURTAZA 
FAZAL ALI AND P. N, SHINGHAL, JJ. 


Maulana Shamsuddin, Appellant v. 
Khushilal and others, Respondents, 

Civil Appeal No. 2295 of 1968, D/- 8-9- 
1978. 7 

(A) Bhopal State Land Revenue Act (4 
of 1932}, S. 2 (15) — Occupant — Defini- 
tion of — Jagirdar and Muafidar are oc- 
cupants — Payment of land revenue or 
rent is not a sine qua non for making 
holder of land an occupant, 


If pursuant to the grant made by His 
Highness the Ruler of Bhopal, Govern~< 
ment’s right to receive land revenue was 
assigned to the grantee then he was 
called a Jagirdar and if it was relin- 
quished then the person in whose favour 
such relinquishment was made was call- 
ed Muafidar. Under the first part of the 
definition of “occupant” given in sub- 
sec, (15) a person who holds land direct 
from Government would be an occupant 
and being not a person in whose favour 
the right to receive land revenue has 
either been assigned or relinquished will 
be required to pay to the Government 
land revenue or rent, Under the second 
part of the definition a Jagirdar or. a 
Muafidar would also be holding land 


- direct from Government but because the 


right of collecting. land revenue has 
either been assigned or relinquished, 
strictly speaking, he does not hold land 
direct from the Gcvernment in the sense 
of paying any land revenue or rent to it 
because the Government has parted 
with the right to collect land revenue 
from him, Even 4 Jagirdar or a Muafi-~ 


dar is an occupant within the meaning 


of S. 2 (15). He holds land under the 
Government; on the resumption of the 
Jagir or the Muafi rights by the Gov- 
ernment the land reverts back to it. 
Payment of land revenue or rent for 
holding land under the Government was 


not a sine~qua-non for making the hol- 


der of the land an occupant, AIR 1967 
Madh Pra 201, Affirmed, (Para 5) 


(B) Bhopal State Land Revenue Act (4 
of 1932), Sec. 2 (15) and Chap. VI, Sec- 
tions 51, 52 (2), 54 — Muafidar is ‘“oc- 
cupant” within meaning of S, 2 (15) but 
does not become ‘occupant’ under Sec. 52 
(2) — ‘Occupant’ carries different mean- 
ing under Chap. VI than as defined un- 
der S.°2 (15) — AIR 1967 Madh Pra 201, 
AND ESE SE TP EERIE EES, 
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Reversed. (Interpretation of Statutes . —- 
Definition — Interpretation of). 

The rights of “occupant” within the 
meaning of S, 52 were, in. view of Sec- 
tion 54, to be permanent, transferable 
and heritable, Ordinarily and generally 
the rights of a Jagirdar or a Muafidar 
being occupants within the meaning of 
S. 2 (15) read with S., 167 were neither 
transferable nor heritable and in that 
sense the rights were not permanent. 
Therefore, the type of occupant who is 
dealt with in Chap. VI is not the type of 
occupant having the same kind of inci- 
dence as defined in S. 2 (15), It is a well- 
established principle of law that a par- 
ticular term defined in the definition sec- 
tion is subject to anything repugnant in 
the context of the other provisions of 
the Statute. The provisions of Chap, VI 
being at variance with the definition 
clause cannot make the occupant des- 
cribed in the Chapter the same occupant 
as defined in S. 2 (15), AIR 1967 Madh 
Pra 201, Reversed. ‘(Paras 10, 11) 


(©) M. P. Land Revenue Code (20 of 
1959), Ss. 190, 185 (1) (iv) (b) — Muafi- 
dar inducting Shikmi (Sub-tenant) on 
land — M., P. Land Revenue Code com- 
ing into force — Effect — Muafidar be- 
ing “occupant” under the Bhopal Act 4 
. of 1932 became a Bhumiswami — His 
Bhumiswami rights were liable to be 
conferred, under certain conditions, on 
occupancy tenant (Shikmi), (Bhopal State 
Land Revenue Act (4 0f 1932), Ss. 2 (15)). 
AIR 1967 Madh Pra 201, Affirmed; 1971 
MPLJ 352, Disting. (Para 12) 


(D) Bhopal State Sub-Tenants (Of Oc- 
eupants) Protection Act (2 of 1955), Sec- 
tions 2 (b), 3 — “Occupant” — Defini- 
tion includes Muafidar by way of abun- 
dant caution — Muafidar is “occupant” 
within the meaning of S, 2 (15) of Bho- 
pal Act of 1932 — A Shikmi (Sub-ten- 
ant) is protected under Act 2 of 1955 
against ejectment, ' (Para : 13) 
Cases Referred: Chronological Paras 
1971 MPLJ 352 14 

Mr. Harbans Singh, Advocate, for Ap- 
peliant; M/s, Raghunath Singh and 
Manojswarup, Advocates (for No 1.) Mr. 
S. K. Gambhir, Advocate (for Nos. 3-5 
and 7); Mr. U. P. Lalit, Sr.. Advocate, 
(M/s. B. P. Maheswari and Suresh Sethi 
Advocates with him) (for No. 6), for Res- 
pondents. . . ; 

UNTWALIA, J.:— In this appeal by 
certificate granted by the Madhya Pra- 
desh High Court the question of law 
which falls . for our determination is 
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whether conferral of Bhumiswami rights 
on Shri Khushi Lal, respondent No. 1 in 
respect of the lands in question in ac« 
cordance with Section 190 of the Madhya 
Pradesh Land Revenue Code, 1959, here 
inafter referred to as the M., P, Code of 
1959, by the Revenue Authorities is cor- 
rect and sustainable, 


2. Maulana Shamsuddin, the sole ap» 
pellant in this appeal, was a Muafidar in 
the erstwhile State of Bhopal of the dis- 
puted lands in accordance with the Bho- 
pal State Land Revenue Act, 1932 (for 
brevity, the Bhopal Act of 1932). The 
first respondent claimed to be a Shikmi 
of the appellant in respect of the lands 
in question. His case was that the appel- 
lant was the occupant of the lands with- 
in the meaning of the Bhopal Act of 
1932. On the coming into force of the 
M, P. Code of 1959, the appellant þe- 
came a Bhumiswami under clause (c) of 
Section 158 and the respondent became 
an. occupancy tenant under S, 185 (1) 
(iv) (b). Thus he became ‘entitled to con- 
ferral of Bhumiswami rights under Sec- 
tion 190. He applied before the Tahsil- 
dar, Huzur, respondent No, 5 for muta- 
tion of his name as a Bhumiswamj in 
the Revenue records. The Tahsildar by 
his order dated the 24th June, 1963 di- 
rected Khushi Lal to deposit compensa- 
tion equivalent to 15 times of the land 
revenue on the payment of which he 
was to be recorded as a Bhumiswami of 
the holdings. It appears he was so record- 
ed on the deposit of the compensation 
money. The appellant filed an appeal be- 
fore the Sub-Divisional Officer, Huzur, 
respondent No, 4 from the order of the 
Tahsildar, His appeal was dismissed by 
the Sub-Divisional Officer on the 12th 
of December, 1963, The. appellant failed 
before the Additional Commissioner, 
Bhopal, respondent No, 3 on the dis- 
missal of his second appeal on the 25th 
August, 1964. He went in revision before 
the Board of Revenue, (respondent No, 2). 
The revision was allowed on the 6th of 
July, 1965. The Board held that the ap- 
pellant was not an occupant within the 
meaning of S. 2 (15) of the Bhopal Act 
of 1932 and consequently the first res- ` 
pondent was not a Shikmi under the 
said Act. He did not become an occu- 
pancy tenant under the M, P. Code of 
1959 and, therefore, conferral of Bhumi- 
swami rights on him was erroneous in 
law, The first respondent filed a Writ 
Petition in the High Court and succeed- 
ed there. The High Court held that the 
Board was not right in its view of the 
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- law, The appellant was an occupant and 
the respondent No. 1 was a sub-tenant 
(Shikmi) under the Bhopal Act of 1932. 
Consequently he became an occupancy 
tenant entitled to conferral of Bhumi- 
swami rights under the M. P. Code of 
1959, The appellant has preferred this 
appeal in this Court to challenge the 
the decision of the High Court and for 
restoration of the order of the Board of 
Revenue. | 


3. Mr. Harbans Singh, appearing for 
the appellant, advanced a very fair and 
able argument to advocate his cause. He 
could not and did not dispute that if the 
appellant was an occupant, the first. res- 
pondent was a Shikmi under the Bhopal 
Act of 1932 and if that be so then the 
order of the High Court is unassailable. 
But he vehemently contended that the 
appellant was not an occupant. Learned 
counsel for the respondents controverted 
his argument, Prima facie the argument, 
as presented, for the appellant appeared 
to have substance and force but on a 
close scrutiny we had no difficulty in re« 
fecting it. 


4. Section 2 of the Bhopal Act of 1932 
is the definition section and as usual at 
the outset it uses the phrase “In this 
Act, unless there is anything repugnant 
in the subject or context”, Sub-sec, (5) 
defines ‘Alienated land’ to mean “land in 
respect of which, pursuant to a grant 
made by His Highness the Ruler, Gov- 
ernment has, in whole or in part, as~ 
signed or relinquished its right to rex 
ceive land revenue, and includes such 
village waste and forest as are mention- 
ed in the sanad of the grant.” Thereafter 
the sub-section says:— “If the land re~- 
venue is assigned the person to whom 
such assignment is made is called a 
‘Jagirdar’, If the land revenue is relin- 
quished the person in whose favour such 
relinquishment is made is called ‘Muafi~ 
dar’;”, Sub-section (15) provides:— 


" ‘Occupant’ means a person who holds 
land direct from the Government or 
would do so but for the right of collect~ 


ing land revenue having been assigned: 


or relinquished.” 


5. It would thus be seen that if pur- 
suant to the grant made by His High- 
ness the Ruler of Bhopal, Government’s 
right to receive land revenue was assign- 
ed to the grantee then he was called a 
Jagirdar and if it was relinquished then 
the person in whose favour such relin- 
quishment ‘was made was called Muafi- 
dar. Under the first part of the defini- 


A. R, 


tion of ‘occupant’ given in sub-sec, (15) 
a person who holds land direct from 
Government would be an occupant and 
being not a person in whose favour the 
right to receive land revenue has either 
been assigned or relinquished will be re- 
quired to pay to the Government land 
revenue or rent, We are using both the 
words ‘revenue’ and ‘rent’ on the ass 
sumption that sucn an occtipant being 
neither a Jagirdar nor a Muafidar would 
be required to pay some money to the 
Government for teing in occupation of 
the land. Under the second part of the 
definition a Jagirdar or a Muafidar 
would also be holding land direct from 
Government but because the right of 
collecting land revenue has either been 
assigned or relinquished, strictly. speak- 
ing, he does not hold land direct from 
the Government ir the sense of paying 
any land revenue or rent to it because 
the Government has parted with thie 
right to collect land revenue from ‘him, 
We are of the opinion, in agreement 
with the High Court, that on a careful 
analysis of the definition of the term 
‘occupant’? in Section 2 (15), it is legiti« 
mate to conclude ihat even a Jagirdar 
or a Muafidar is an occupant, He holds 
land under the Gcvernment; on the re« 
sumption of the Jagir or the Muafi rights 
by the Government the land reverts 
back to it. Payment of land revenue or 
rent for holding land under the Govern- 
ment was not a sine-qua-non for making 
the holder of the land an occupant, 


6. “Rent” is defined in sub-sec. (19) 
of Section 2 of the Bhopal Act of 1932 
to mean “whatever is payable to an oc~ 
cupant is money, kind or service by a 
shikmi for the right to use land”. This 
would show that strictly speaking a per~- 
son ‘holding the land direct from the 
Government within the meaning of the 
first part of the definition in sub-sec, (15) 
is not to pay any money to the Govern- 
ment in the shape of rent but what he 
will be required tc pay would be the 
land revenue, But a Jagirdar or a Muafi-« 
dar holding the lard under the Govern- 
ment is not required to pay any land 
revenue. Sub-sec, (21) defines’ ‘Shikmi’ 
to mean ‘a person who holds land from 
an occupant and is, or but for a contract, 
would be liable to pay rent for such 
land to that occupant, but does not ins 
clude a mortgagee or a person holding 
land directly from Government’. Res-" 
pondent No. '1 was inducted upon the 
land by the appellant in the year 1958. 
Since then he had been cultivating the 
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land. He could not but be a Shikmi 
within the meaning of sub-sec, (21), Mr. 
Harbans Singh was not right in saying 
that he was a- mere cultiva- 
tor and was cultivating the land not 
as a sub-tenant or a Shikmi but must be 
doing so under some special arrangement 
of cultivating thle land as a servant of 
the appellant or the like. There is no 
warrant for such a contention. 


7. Section 46 of the Bhopal Act of 
1932 runs thus: 

“(1) All land to utes purpose ap 
plied and wherever situate, is liable ta 
the payment of revenue to the Govern< 
ment, except such land as has been 
wholly exempted from such liability by 
a special grant of His Highness tha 
Ruler or by a contract with the Govern~ 
ment, or under the provisions of any 
law or rule for the time being in ‘force. 


(2) Such revenue is called ‘Land -Re- 
venue’; and that term includes moneys 
payable to the Government for land, not~ 
withstanding that such moneys may ba 
described as premium, rent, quit-rent, 
or in any other manner in any enact- 
ment, rule, contract or deed,” 


8. This section lends support to tha 
view which we have expressed abova 
that a person holding land directly un- 
der the Government and not being a 
Jagirdar or a Muafidar will be liable ta 
pay land revenue to the Government in 
whatever name the payment of money 
may be described such) as premium, rent, 
quit-rent etc, ` 


9. The High Court in its judgment 
has adverted to some sections contained 
in Chapter VI of the Bhopal Act of 1932, 
Section 51 provided for disposal of un- 
occupied land, Sub-section (1) of Sec. 52 
says that a person acquiring the right 
to occupy land under Section 51 will be 
called an occupant of .such land and 
under sub-sec. (2) all persons who, prior 
to the commencement of this Act, had 
been entered in settlement records as res- 
ponsible for the payment of land reyes 
nue to the Government, or who, but for 
a special arrangement, would have been 
so responsible, would be deemed to ba 
occupants within the meaning of S. 52. 
In our opinion this special arrangement 
mentioned in’ sub-sec,- (2) cannot bea 


squarely equated with the assignment. 


-or relinquishment of the right to receive 
land revenue envisaged by the Bhopal 
Act of 1932. l 

10. We do not feel inclined to agree 
}with the High Court that the appellant 
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became occupant under S, 52 (2) of the 
Bhopal Act of 1932 because he was a 
person whio was entered into settlement 
records prior to the coming into force of 
that Act. Firstly it is not clear whether 
the facts so stated in the judgment of 
the High Court are quite correct, and, 


secondly, it is admitted on all hands that 


the appellant was a Muafidar and, there- 
fore, in our opinion he was an occupant 
within the meaning of S, 2 (15). 


11. Section 54 provided that the 
rights of an occupant, meaning thereby 
the occupant as mentioned in S, 52, were 
to be permanent, transferable and heri- | 
table, Ordinarily and generally the 
rights of a Jagirdar or a Muafidar being 
occupants within the meaning of Sec- 
tion 2 (15) read with S. 167 were neither 
transferable nor heritable and in that 
sense the rights were not permanent, In 
our opinion, therefore, the type of occu- 
pant who is dealt with in Chapter VI of 
the Bhopal Act of 1932 is not the type 
of occupant having the same kind of in- 
cidence as defined in S. 2 (15). As we 
have already indicated it is a well-estab- 
lished principle of law that a particular 
term defined in the definition section is 
subject to anything repugnant in the 
context of the other provisions of the 
Statute, The provisions of Chapter VI 
being at variance with the definition 
clause cannot make the occupant de- 
scribed in that Chapter the same occu- 
pant as defined in Section 2 (15). 


12. Our attention was drawn by the 
learned counsel for the appellant to 
Section 167 of the Bhopal Act of 1932 
dealing with the restriction on the rights 
of the Jagirdars and Muafidars to trans- 
fer such rights or create encumbrances 
on them, According to the said section 
no Jagirdar or Muafidar could ‘transfer 
his rights as Jagirdar or Muafidar, or, 
except for'such period as he is in pos- 
session of his jagir` or muafi create ‘an 
encumbrance on the income thereof. 
But inducting a person as Shikmji on 
the land was not prohibited under Sec- 
tion 167, On the other hand, Section 194 
provided that an occupant could make a 
lease of his holding and under certain 
circumstances it could not be for a term 


of more than 12 years. It was then argu- 


ed that the right of a Muafidar being in 
the nature of a life grant was valid only 
for the lifetime of the Muafidar. So the 
Muafidar could not induct a person as 
Shikmi who ultimately could become an 


f 
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occupancy tenant entitled to conferral 
of Bhumiswami rights later on. This 
argument has to be stated merely to be 
rejected. It may well be that the right 
of a Shikmi would not have lasted be- 
yond the duration of the right of the 
Muafidar. But then, his rights were en-~ 
Jarged by operation of the welfare legis- 
lation enacted by the State Legislatura 
for the benefit of the cultivators of the 
soil in the year 1959, Section 185 (1) (iv) 
(b) of the M. P, Code of 1959 says:— 

*(1) Every person who at the coming 
into force of this Code holds— 


epoce eserten 
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(b) any land as a shikmi from an occu- 
pant as defined in the Bhopal State Land 
Revenue Act, 1932 (IV of 1932); 


meeses seen Ee 


to all the liabilities conferred or impos- 
ed upon an occupancy tenant by or un- 
der this Code.” l 


As held by us above the appellant was 
an occupant as defined in the Bhopal Act 
of 1932 and thus under clause (c) of 
Section 158 on the coming into force of 
the Code he became a Bhumiswami. But 
his Bhumiswami rights were liable to ba 
conferred, under certain conditions, on 
the occupancy tenant under S, 190. As 
a matter of fact in accordance withi the 
said provision the Bhumiswami rights 
were conferred on respondent No. 1 on 
payment of compensation being in the 
amount of 15 times of the land revenue 
for payment to the appellant, Our atten- 
tion was drawn to a recital of facts in 
the statement cf the case of some of the 
respondents that the appellant has with 
drawn the said amount of compensation, 
But we are not resting our judgment on 
that ground as in our opinion, whether 
he has withdrawn the amount of com- 
pensation or not, he cannot challenge 
the conferral of his Bhumiswami rights 
on respondent No. 1, which have been 
validly and legally conferred. 


13. We may now briefly deal with 3 
few more short submissions of the ap- 
pellant. In S. 185 (1) (iv) (a) of the M. P. 
Code of 1959 it is provided that if a per- 
son who at the time of coming inta 
force of the said Code was holding any 
land as a sub-tenant as defined in the 
Bhopal State Sub-tenants Protection 
Act, 1952 shall also be called an occu- 
pancy tenant, A copy of this Act could 
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not be made available for our perusal, 
But what we get from the order of the 
Board of Revenue is that a sub-tenant 
as defined in the Bhopal Act of 1952 
means a person who holds a parcel of 
khud kasta land from a Jagirdar. Along 
with this our attention was also drawn 
to the Bhopal State Sub-Tenants (of Oc- 
cupants) Protection Act, 1954. In this 
Act, Section 2 (b) runs thus:— 


“The expression ‘occupant’ shall have 
the seme meaning as in the Bhopal 
State Land Revenue Act, 1932 (IV of 
1932) and, for the purposes of this Act, 
it should also include a muafidar, as de- 
fined in Bhopal State Land Revenue Act, 
1932 (IV of 1932).” 


In other sections cf the said Act protec- 
tion against ejectment was given to tha 
Shikmis. The argument was that protec- 
tion to the sub-tenants of Jagirdars was 
given in'the Bhopal Act of 1952 and 
protection to such persons was given in 
case of sub-tenants of Muafidar under 
the Bhopal Act of 1954 by including 
Muafidar in the expression ‘occupant’ oc« 
curring in the said Act, Counsel theres 
fore, submitted that if the term ‘occu« 
pant’ in the Bhopal Act of 1932 had inx 
cluded a Muafidar then there was no 
necessity of expressly and separately 
including a Muafidar in the definition of 
the said expression in the Act of 1954, 
In our opinion this argument has no 
substance, It may be by way of abun- 
dant precaution or for putting the mat- 
ter beyond any shadow of doubt that tha 


- expression ‘occupant’ was defined in a 


comprehensive manner in the Bhopal 
Act of 1954, Section 3 of the said Act 
shows that even a Muafidar could sub- 
let a land ‘to a person and induct him as 
a Shikmi prior to the coming into forca 
of this Act. Such a Shikmi got the pro- 
tection against ejectment by operation of 
law engrafted in the Bhopal Act of 1954, 
After the passing >f this Act, he no 
longer could be said to be a Shikmi only 
during the lifetime of the Muafidar but 
was so even beyond it, 


14. The counsel for the appellant call- 
ed our attention to a decision of this 
Court in Begum Suriya Rashid v. State 
of Madhya Pradesh, 1971 MPLJ 352. In 
this case it was held that the muafi 
grants to the predecessor-in-interest of 
the appellants before the Supreme Court 
were not hereditary or perpetual and the 
appellants could nc: claim title as Muafi~ 
dars even though some contradictory 
arabic expressions had been used in the 
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document of grant, This decision „does 
not advance the case of the appellant 
any the farther. o> 


15. For the reasons stated above, we 
dismiss this appeal but make no order 


as to costs, Pees 
Appeal dismissed, 


; a 
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Parmanand Dass, Appellant v. State of 
‘Andhra Pradesh, Respondent, 


Criminal Appeal No. 482 of 
D/-- 15-9-1978, 


Prevention of Corruption Act (2 of 
1947), S. 6 (1) (c) — Sanction to prose- 
cute — Validity of — Special officer ap- 
pointed under Hyd. Act 11 of 1970 enii- 
tled to give sanction —- Standing Com- 
mittee of Municipality, according sanc- 
tion and authorising the special officer to 
sign the order — Special officer accord- 
ingly issuing sanction order — Sanction 
held not valid. Criminal Revn. Case No. 
18 of 1976 D/- 20-1-1976 (Andh Pra), 
Reversed. (Hyderabad Municipal Cor- 
porations (Amendment) Act (11 of 1970), 
S. 2). 


Where the special officer. appointed 
under S. 2 of the Hyderabad Municipal 
Corporations (Amendment) Act 11 of 1970 
was empowered to exercise the powers 
and perform the duties and discharge the 
functions of the Standing Committee of 


1976, 


the Municipality but by a resolution the 


Standing Committee accorded sanction 
under Section 6 (1) (c) of the Prevention 
of Corruption Act and authorised the 
Special Officer to sign the order accord- 
ing sanction and accordingly the Special 
Officer issued the sanction order; 


Held: that the sanction order was not 
valid as the Special Officer who was en- 
titled under the Act -has not given the 
sanction as a Special Officer or by him~< 
self exercising the powers of the Stand- 
ing Committee but issued the sanction 
order in pursuance of the sanction given 
by the Standing Committee. The plea that 
the Standing Committee and the Special 
Officer are one and the same cannot be 


*(Criminal Revn. Case No. 18 of 1976 
D/- 20-1-1976 (Andh. Pra.).) 
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accepted in the circumstances. Criminal 
Revn. Case No. 18 of 1976, Dt,/- 20-1-1976 
(Andh. Pra.), Reversed. : 

(Para 5) 


Anno : AIR Manual, (3rd Edm), Prev. 
of Corruption Act, S. 6,.N. 7. 

M/s. R. V. Pillai and H. K, Puri Advo- 
cates for Appellant; Mr, P. Parmeshwara 
Rao, Sr. Advocate (Mr. G.: N. Rao, Advo- 
cate with him), for Respondenf,. . 

KAILASAM. Ju— This appeal is by 
special leave against -the judgment of 
Andhra Pradesh High Court, in criminal 
revision No. 18 of 1976 holding that the 
sanction order given for prosecuting the 
appellant is valid and dismissing his 
Revision Petition. 

2. The petitioner, Parmanand Dass was 
appointed as a clerk in Hyderabad Muni 
cipal Corporation on 15-1-1951 in the 
scale of Rs, 40-50 and was promoted to tha - 
scale of Rs, 50-105 on 1-9-1956. A charge 
of having received an illegal gratification 
of Rs, 15/- was brought against him and 
he was suspended on 22-9-1966, On 27-5- 
1967, the Commissioner of the Municipal 
Corporation gave sanction for prosecution 
under S. 6 of the Prevention of Corrup- 
tion Act, The appellant questioned the 
validity of the sanction on the ground 
that the Commissioner was not the com=« 
petent authority to grant the sanction, 
The Special Judge accepted the conten- 
tion and found that the Standing Com- 
mittee of the Municipality alone can give 
sanction and as the Commissioner had no 
powers, the sanction was not valid, Soon 
after on 4-5-1970, the appellant prayed 
for his reinstatement, and on 12-6-1970, 
the appellant was reinstated, The Come 
missioner on 17-6-1970 again wrote to the 
Standing Committee seeking for a fresh 
sanction, On 27-6-1970, the Standing Com~ 
mittee resolved to drop the case on the 
ground that it was an old case and that 
the accused had already been reinstated 
in service, 

3. On 27-6-1970, Act 11 of 1970 came 
into force. The Act provided that the 
special officer appointed under the Act 
will exercise the powers of the Standing 
Committee of the Municipal Corporation. 
After the Act came into force on 29-7- 
1972 a memorandum in the nature of a 
note to the Standing Committee was pre- 
pared requesting the Standing Committee 
to take fresh decision on the issue of pro- 
secution of the appellant, and for grant- 
ing sanction to prosecute the appellant. 
On 15-5-1973, the Standing Committee by 
its resolution authorised the Special Offi- 
cer to sign the sanction order and to send 
it to the Anti-corruption Bureau, Hydera~ 
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bad. In pursuance of. the resolution, a 
sanction order was passed on 16-6-1973, 
On 29-11-1973, the appellant was placed 
under suspension. On 11-12-1975, the 
Special Judge dismissed the petitioner's 
objection to the validity of the sanction. 
The appellant filed `. Criminal Revision 
No. 18 of 1976 before the High Court 
against the order of Special. Judge and the 
High Court dismissed the Revision - Peti- 
tion on 20-1-1976, and this appeal by 
special leave is against that order. 

4. It was submitted that having once 
declined to grant sanction, a subsequent 
Standing Committee cannot grant sanc- 
tion, on the same facts. It was contended 
that the grant of sanction by the Special 
Officer was not bona fide and was due to 
ulterior motive.. We do not see any. merit 
in any of these submissions. Sanction 
given by the Cammissioner was rightly 
rejected by the Special Judge on the 
ground that the Commissioner was not 
competent to grant the sanction.. This 
could not prevent a subsequent sanction 
being given by the Competent Au- 
thority, but the- plea of the learned 
counsel was that the Standing Com- 
‘mittee again considered the question 
-but decided to drop the proceedings 
on the ground that it was an old 
case and the accused had already 
been reinstated in service. There could 
be no objecticn to the Standing Com- 
mittee again: reconsidering its decision. 
The validity of the sanction can only. be 
considered at the time . when it is filed 
before the Special Judge. : We find that 
there could be no legal bar to the 
sanctioning authority revising its own 
opinion before the sanction esa ig 
placed before the Court, 


- 5. On a consideration of the record 
which ultimately resulted in the order of 
the sanction, we however find that the 
sanction order cannot be held to hein ac- 
cordance with the law. It was on 27-6-1970 
the Standing Committee resolved to drop 
further proceedings. On the same day, 
Act 11 of 1970 came into force. Under 
section 2 of the . Hyderabad Municipal 
Corporations - (Amendment) Act, 1970, 
which came into force on 27th June 1970, 
it was provided that notwithstanding 
anything contained in the Hyderabad 
Municipal Corporation’ Act, 1955, . there 
shall be appointed by the. State Govern- 
ment, by notification in the Andhra Pra~ 
desh Gazette, a Special Officer to exer- 
cise the powers, to perform the duties 
and discharge the functions of —_ 
(a) the Corporation; l 


(b) the Standing Committee, and 
(c) the Commissioner, 


This provision was to be-in force for a 
period of two years with effect from 3rd 
August, 1970, with a provision that it 
shall not be extended beyond 31st 
October, 1975. It- is not disputed before us 
that the Amendment Act was not ex- 
tended to cover the period in question. 
After the introduction of the amending 
Act, a special Officer was appointed by 
the State Government by notification in 
the Andhra Pradezh Gazette, The Special 
Officer was to exercise the powers andi. 
perform the duties and discharge the 
functions of the Standing Committee] . 
After the date of coming into force of 
the Amending Act, the the Special Off-| 
cer can himself give sanction as he is 
empowered to discharge the functions of 
the Standing Committee, What happened 
in this case was that on 29-7-1972, a note 
was prepared to the Standing Committee 
which is signed by one Mr. Narsing Rao, 
for Special Officer, . The note req uested 
the Standing Committee to take a fresh 
decision on the issue for prosecuting Shri 
Parmanand Dass for accepting illegal 
gratification under S. 6 (1) (c) of the Pre- 
vention of Corruption Act 1947, The 
Standing Committee on 15-5-1973, after 
stating that the Standing Committee of 
the Municipal Corporation of Hyderabad 
is the authority to remove Parmanand 
Dass from his office and that after fully 
considering and examining the materials 
placed before it, it was of the view that 
the appellant should be -prosecuted in a 
court of law for the said offence, accord- 
ed sanction under S. 6 (1) (c) of the Pre- 
vention of Corruption Act 1947. A draft 
sanction order was signed by the Special 


: Officer, Municipal Corporation of Hydera~ 


bad with a note that he is the officer 
authorised by the Standing Committee of 
the Municipal Ccrporation of Hyderabad 
to sizn ‘the sanction order. After the 
coming into force of Act 11 of 1970, the 
Special Officer is entitled to exercise po- 
wers, perform the duties and discharga 
the functions of the Standing Committee, 
If the Special Officer acting as the Stand- 
ing Committee- nad given the sanction 
there would have been no flaw in the 
procedure but in this case what we find 
is, that a note is prepared for the Stand- 
ing Committee by one Narsing Rao sign- 
ing on behalf of the Special Officer and 
the Standing Committee purporting to 
act as the Standing Committee, granted 
sanction on 16-6-1973. When asked to 
explain as to wnat was the procedura, 
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that was adopted by the Special Officer 
and the Standing Committee, and whe- 
ther the Standing Committee was func- 
tioning apart from the Special Officer, 
Mr. Parmeshwar Rao, learned counsel 
appearing for the State of Ardhra Pra 
desh, submitted that the Special Officer 
fs himself the Standing Committee and 
that the note was sent to the Standing 
Committee that was Special Officer him~ 
self and that he, as the Standing Com- 
mittee, gave the sanction. We find it 
dificult to accept this explaration, . for, 
the High Court proceeded on the basis 
that by the resolution dated 15-5-1973, 
the Standing Committee accorded sanc~ 
tion under S. 6 (1) (c) of the Prevention 
of Corruption Act and authorised the 
Special Officer to sign the order acs 
cording sanction and accordingly the 
Special Officer issued the sanction order 
D/- 16-6-1973. It appears, before the High 
Court, the parties proceeded on the basis 


that the Standing Committee accorded. 


sanction on 15-5-1973 and authorised the 
Special Officer to sign the order and ac- 
cordingly the Special Officer issued the 
sanction order... The draft order of the 
Standing Committee which is signed by 
the Special Officer states that he is the 
officer authorised by the Standing Com- 
mittee. The plea of the learned counsel 
for the State that the Standing Commit- 
tee and the Special Officer are one and 
the same is difficult to accept in the cir- 
cumstances. As the Special Officer who 
is entitled under the Act has not given 
the sanction as a Special Officer or by 
himself exercising the powers of the 
Standing Committee but issued the sanc- 
tion order. in pursuance of the sanction 
given by the Standing Committee, we 
are unable to uphold the validity of the 
sanction, On this ground we accept the 
appeal, set aside the order of the High 
Court and hold that the sanction granted 
rd order dated 16-6-1973 is not valid in 
aw,. 


Appeal allowed. | 
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P. N. BHAGWATI AND | 
V. D. TULZAPURKAR, JJ, 
Sentinel Rolling Shutters & Engineer- 
ing Co. Pvt. Ltd., Appellant v. The Com- 
missioner of Sales Tax, Respondent. 
_ Civil Appeal No. 1001 of .1977, D/- 
12-9-1978. l l X 
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S. R. S. & Engineering Co. v, Sales Tax Commr, 


S.C. 1747 


Bombay Sales Tax Act (51 of 1959), 
S. 2 (28) — Sale or contract of work and 
labour — Distinction between -— Tests to 
determine — Contract for fabrication, 
supply and erection of rolling shutters —~ 
Special terms showing it as single and in- 
divisible contract — Held contract was 
one for work and labour and not a con- 
tract for sale — (1977) 39 STC 504 (Bom) 
Reversed. 5 
Whether a- particular contract is one 
for sale of goods or for work and labour 
depends upon the main object of the par- 
ties gathered from the terms of the con- 
tract, the circumstances of the transac- 
tion and the custom of the trade. 
(Para 3) 
The assessee Company carrying on 
the business as engineers, contractors, 
manufacturers and fabricators entered in- 
to business contract in 1972 with B Com- 
pany for fabrication, supply, erection 
and installation of Rolling shutters in 
the sugar factory of B Company. Detail- 
ed specification of the Rolling shutters 


- and their prices inclusive of erection at. 


the site were given in the contract. Terms 
and conditions were set out in the con- 
tract. The special terms and conditions 
provided that the actual transportation 
charges would be in addition to the price 
stipulated in the contract and the deli- 
very would be 6/8 weeks ex-works from 
the date of receipt of the final confirma« 
tion of the order. The terms of payment 
also formed part of the. special terms 
and conditions and they provided. “25% 
advance, 65% against delivery and re- 
maining 10% after completion of erec< 
tion and handing over of shutters to the 
satisfaction” of the Company. The as- 
seessee having carried out his part of 
the contract, question arose as to whe- 
ther the contract was a contract of sale 
or a contract for work and Labour, 


Held: The erection and installation of 
the rolling shutter cannot, be said to be 
incidental to its manufacture and supply. 
It is a fundamental and integral part 
of the contract because without it the 
rolling shutter does not come into being. 
The rolling shutters come into existence 
as a unit when the component parts are 
fixed in position on the premises and it 
becomes the property of the customer 
as soon as it comes into being. There 
is no transfer of property in the rolling 
shutter by the manufacturer to the 
customer as a chattel. It is essentially a 
transaction for fabricating component 
parts and fixing them on the premises so 
as to constitute a rolling shutter, The 
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contract is thus clearly and indisputably 
a contract for work and labour and not a 
contract for sale. (Para 6) 


Further the last portion of the special 
term in regard to payment of the amount 
due under the contract also made it clear 
that it is only when the component parts 
are fitted into position in the premises 
that a rolling shutter would be complete 
and this rolling shutter has to be to the 
satisfaction of the company and it is then 
- to be handed over by the assessee to the 
company and then, and then alone, would 
the remaining 10% be payable by the 
company to the assessee. It is, therefore, 
clear that the contract is one single and 
indivisible contract and the erection and 
fnstallation of the rolling shutter is. as 
much a fundamental part of the contract 
as the fabrication and supply. Hence 
the contract was a contract for work and 
labour and not a contract for sale. AIR 
41977 SC 1505 Foll. (1977) 39 STC 504 
(Bom) Reversed, (Paras 7, 9) 


Cases Referred: Chronological “Paras 


AIR 1977 SC 1505: (1976) 39 STC 372: 
1977 Tax LR 1951 

(1970) 26 STC 38 (SC) 

(1970). 26 STC 268 (SC) 

AIR 1969 SC 1245: (1968) 24 STC 349 

(1968) 21 STC 245 (SC) 


M/s Hemendra K. Shah, M. H. Gami, 
P. H. Parekh, C. B. Singh & M. Mudgal, 
Advocates, for Appellant; Mr. S. T. Desai, 
Sr. Advocate (Mr. M. N. Shroff, Advocate 
with him), for Respondent. 


BHAGWATI, J.:— This appeal - by 
special leave raises the vexed question 
whether a particular contract is:‘a con= 
tract of sale cr a contract of work and 
labour. This has‘ always been a difficult 
question, because most of the cases which 
come before the courts are border-line 
cases and the decisions given by courts 
are by no means uniform. But so far as 
the present case is concerned, it does not 
present any serious difficulty and is com- 
paratively free from complexity or doubt, 
for there is a decision of this Court which 
îs directly applicable and is determina- 
tive of the controversy between the par= 
ties, 


2. The assessee who is the appellant 
before us is a private limited company 
carrying on business as engineers, con» 
tractors, manufacturers and fabricators 
and in the course of its business, it enter- 
ed into a contract dated 28th June, 1972 
with M/s C.-M. Shah & Co. (P) Ltd: 
(hereinafter referred to as the Company) 


P 
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for fabrication, supply, erection and |in- 
stallation of Sertinel’s Pull and Push 
type and reduction Gear Type Rolling 
Shutters in sheds Nos. 3 and 4 of the 
Sidheshwar Sahekari Sakar Karkhana 
belonging to the Company. The detailed 
specifications of the Rolling Shutters 
were given in the contract and the price 
was stipulated to be Rs. 7/- per sq. ft, 
and rft. for Pull and Push Type Rolling 
Shutters and Rs. 9/~ per sq. ft. and rft, 
for the Reduction Gear Type Rolling 
Shutters, the price in both cases being 
inclusive of “erection at site’, The con< 
tract was expressed to be subject to the 
terms and conditions set out in a printed 
form and there were also certain special 
terms. and -conditions which were speci= | 
fically written out in the contract, . Since 
considerable reliance was placed on be- 
half.of the Revente on some of the print- 
ed terms and conditions of the contract, 
we shall set them out in.extenso: . 

“2. Once the delivery of the goods is 
effected, rejection claims cannot be en= 
tertained, 


4. All erection work shall be carried 
out at Customer’s own risk and no claim 
for incidental structural breakages, dama= 
ges to the property of the customers or 
others shall be ertertained. All masonry 
works required before and or after erecs 
tion shall be carrizd out by customers at 
own cost. 

10. All payment shall be on overall 
measurements only, Customer desiring 
to check the correctness of the overall 
measurements shall notify their intention 
in advance and shall get the measure- 
ments checked before installation. No dis- 
pute on this ground shall be entertained 
once the erection is completed. l 

12. Terms of Eusiness: 50% advance 
with the order and the balance against 
delivery of the goods ex-work prior to 
erection, or against through Banks,” 

The special terms and conditions pro- 
vided that the actual transportation char- 
ves would be in addition to the price stie 
pulated in the contract and the delivery 
would be 6/8 weeks ex-works from the 
date of receipt of -he final confirmation of 
the order. The terms of payment also for- 
med part of the special terms and condi- 
tions and they provided “25% advance, 
65% against delivery and remaining 10% 
after completion of erection and handing 
over of shutters to the satisfaction” of 
the Company. Tne assessee carried out 
its part of the contract and manufac- 
tured the two tyves. of Rolling Shutters 


. according to. the specifications. provided 
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in the contract and erected and installed 
them in sheds Nos. 3 and 4 of the Sides- 
war Sahakari Sakar Karkhana, It does 
not appear from the record as to when 


the bill relating to the contract was sub< 


mitted by the assessee to the Company, 
but it was dated 19th August, 1972 and 
presumably it was sent by the assessee 
after the fabrication of the two types of 
Rolling Shutters was completed, but be- 
fore they were erected and installed at 
the premises of the Company. Since the 
assessee entertained doubt as to whether 
the contract was a contract for sale or 
a contract for work and labour, the asses= 
see made an application dated 16th Sept. 
1972 to the Commissioner. of Sales Tax 
for determining this question, for on the 
answer to it, depended the taxability of 
the amount to be received by the asses- 
see against fulfilment of the contract. 
The Deputy Commissioner of Sales Tax, 
who heard the application, took the view 
that the contract was a contract for sale 
of the two types of Rolling Shutters and 
the work of erection and installation was 
merely incidental to the sale and the 
assessee was, therefore, liable to pay 
sales tax on 95% of the amount receiv« 
able by it under the contract, Since 
that represented the sale price of the 
Rolling Shutters, the remaining 5% being 


attributable to the work and labour in« - 


volved in erection and installation. The 
assessee, being aggrieved by the order 
passed by the Deputy Commsisioner of 
Sales Tax, preferred an appeal to tha 
Sales Tax Tribunal, but the Sales Tax 
Tribunal also took the same view and 
held that the transaction of supply of the 
two types of Rolling Shutters embodied 
in the contract amounted to a sale but 
so far as the price was concerned, tha 
Sales Tax Tribunal observed that sinca 
90% of the amount under the contract 
was payable. at the stage of delivery, that 
should be taken to be the sale price and 
the balance of 10% should be held to be 
“the charges for the work.” ‘The con- 
tract was thus held ‘by the Sales Tax 
Tribunal to be a composite contract con- 
sisting of two parts, one for sale of the 
two types of Rolling Shutters and the 
other for execution of the work of erec« 
tion and installation. This led to an ap- 
plication for a reference by the assessee 
and on the application, the following 
question of law was referred for the 
opinion of the High Court: 


“Whether having regard to the facts- 


and circumstances of the case the Tribu- 
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nal was justified in law in coming to the 
conclusion that the contract in question 
essentially consisted of two contracts, 
one for supply of materials for money 
consideration and the other for service 
and labour done?” 
The High Court made a detailed and ex~ 
haustive review of the decided cases and 
held, agreeing with the Sales Tax Tribu- 
nal, that the contract between the asses- 
sée and the Company “was a divisible 
contract which essentially consisted of 
two contracts, one for the supply of 
shutters of the aforesaid two types for 
money and the other for service and 
labour”, and accordingly answered the 
question in favour of the Revenue and 
against the assessee. The assessee there- 
upon brought the present appeal with 
special leave obtained from this Court. 
3. Now.the question whether a parti- 
cular contract is a contract for sale or 
for work and labour is always a difficult 
question and it is not surprising to find 
the taxing authorities divided on it. The 
difficulty, however, lies not in the for- 
mulation of the tests for determining 
when a contract can be said to be a' con- 
tract for sale or a contract for work and 


‘labour, but in the application of the tests 


to the facts of the case before the Court. 
The distinction between a contract for 
sale. and a contract for work and labour 
has been pointed out by this Court in a 


‘number of decisions and some tests have 


also been indicated by this Court, but it 
is necessary to point out that these tests 
are not exhaustive and do not lay down 
any rigid or inflexible rule applicable 
alike to all transactions., They do not 
give any magic formula by the application 
of which we can say in every case whe- 
ther a contract is a contract for sale or a 
contract for -work and labour. They 
merely focus on one or the other aspect 
of the transaction and afford some guid- 
ance in determining the question, but 
basically and primarily, whether a parti- 
cular contract is one for sale of goods or 
for work and labour depends upon th 
main object of the parties gathered from 
the terms of the contract, the circum- 
stances of the transaction and the custom 
of the trade. 


4. It may be pointed out that a con- 
tract where not only work is to be done but 
the execution of such work requires goods 
to be used may take one of three forms. 
The contract may be for work to be done 
for remuneration and for supply of mate- 
rials used in the execution of the work for 
a price: it- may be- a contract for work in 
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which the use of materials is accessory or 
incidental te the execution of the work; 
or it may be a contract for supply of 
goods where some work is required to be 
done as incidental to the sale. Where a 
contract is of the first type, it is a com- 
posite contract consisting essentially of 
two contracts, one for the sale of goods 
and the other for work and labour. The 
second type of contract is clearly a con- 
tract for work and labour not involving 


sale of goods, while the third type is a 


contract for sale where the goods are sold 
as chattels and some work is undoubtedly 
done, but it is done only as incidental to 
the sale. No difficulty arises where a 
contract is of the first type because it is 
divisible and the contract for sale can be 
separated from the contract for work and 
labour and the amount payable under the 
composite contract can be apportioned be- 
tween the two. The real difficulty arises 


where the contract is of the second or. 


third type, because in such a case it ‘is 
always a difficult and intriguing problem 
to decide in which category the contract 
falls. The dividing line. between. the two 
types of contracts is somewhat hazy and 
‘thin partitions do their bounds divide”. 
But even. so the distinction is there and 
it is very much real and the Court has to 
perform at times the ingenious exercise 
of distinguishing one from the other, 

5. The distinction between a contracf 
for sale and a contract for work: and 
labour has beən pointed out in Halsbury’s 
Laws of England, Third Edition, Vol. 34, 
Art. 3 at page 6 in the following words: 

“A contract of sale is a contract whose 
main object is the transfer of the pro- 
perty in, and the delivery of the posses- 
sion of, a chattel as a chattel to the buyer. 
Where the main object of work under- 
taken by the payee of the price is not the 
transfer of a chattel qua chattel, the con- 
tract is one for work and labour. The 
test is whether or not the work and lab- 
eur bestowed end in anything that can 
properly become the subject of sale; 
neither the ownership of the materials, 
nor the value of the skill and labour as 
compared with the value of the materials 
is conclusive, although such matters may 
be taken into consideration in determin<« 
ing, in the circumstances of a particular 
case, whether the contract is in substance 
one for work and labour or one for the 
sale of a chattal.” 

The primary test is whether the contract 
is one whose main object is transfer of 
property in a chattel as a chattel to the 
buyer, though some work may be requir- 


i 
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ed. to be done under the contract as 
ancillary or incidental to the sale or it is 
carrying out of work by bestowal of lab- 
our and service and materials are used in 
execution of such work. A clear case of 
the former category would be a contract 
for supply of sirconditioner where the 
contract may provide that the supplyer 
will fix up the airconditioner in the pre- 
mises. Ordinarily a separate charge is 
provided in suc contract for the work 
of fixing up but in a given case it may be 
included in the total price. Such a con- 
tract would plainly be a contract for sale 
because the work of fixing up the air- 
conditioner would be incidental to the 
sale. Then take a contract for construct= 
ing a building. where considerable 
quantity of materials is required to be 
used in the execution of the work. This 
would clearly be a contract for work and 
labour and fall within the latter category, 
But, as we pointed out earlier, there may 
be, and indeed as the decided cases show, 
there are a large number of cases which 
are on the border-line and ft is here thaf 
difficulty is often experienced in the ap- 


.plication of this >rimary test. To resolva 


this difficulty, the courts have evolved 
some subsidiary tests. One such test is 
that formulated by this Court in Commis- 
sioner of Madhya Pradesh v. Purshottam 
Premji, (1870) 26 STC 38 (SC) where if 
has been said: 


- “The primary difference between a.con< 


‘tract for work o-z service and a contract 


for sale of goods is that in the former 
there is in the verson performing work 
or rendering service no property in the 
thing produced as a whole... ... ... In the 
case of a contract for sale, the thing pro- 
duced as a whole has individual existenca 
as the sole property of the party who pro- 
duced it, at some time before ‘delivery, 
and the property therein passes only 
under the contract relating thereto to the 
other party for price.” 


This was the test applied by this Court in 
the State of Rajasthan v. Man Industrial 
Corporation, 24 STC 349 : (AIR 1969 SC 
1245) for holding that a contract for pro- 
viding and fixing four different types of 
windows of certain sizes according to 
“specifications, designs, drawings and in- 


structions” set out in the contract was a 


contract for work and labour and not a 
contract for sale. This Court, speaking 
through Shah, J., analysed the nature of 
the contract and pointed out: “The con- 
tract undertaken by the respondent was 
to prepare the window-leaves according 
to the specifications and to fix them to the 
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building, There were not two contracts- 
one of sale and another of service, “Fix~ 
ing” the windows to the building was 
also not incidental or subsidiary to the 
sale, but was an essential term of the con~ 
tract. The window-leaves did not pass to 
the Union of India under the terms of the 
contract as window-leaves. Only on the 
fixing of the windows as stipulated, the 


contract could be fully executed and the 


property in the windows passed on the 
completion of the work and not before.” 
The contract was not for transfer of pro- 
perty in the window leaves as window 
leaves. It was a contract for providing 
and fixing windows and windows could 
come into existence only when the win- 
dow-leaves were fixed to the building by 
bestowing labour and skill, It was, there- 
fore, held to be a works contract. The 
same reasoning was applied by this Court 
in State of Rajasthan v. Nenu Ram, (1970) 
26 STC 268 (SC) for holding that a contract 
for supply and fixing of wooden doors 
and windows with sashes and frames and 
wooden chawkhats in the Police Lines 
building was a contract for work and 
labour. Let us, therefore, apply this test 
in order to determine what is the natura 
of the contract in the present case: is # 
a contract for sale or. a contract for wors 
and labour ? 


6. Now, it Is clear that the contract is 
for fabrication, supply, erection and im- 
stallation of two types of Rolling Shutters 
and not only are the Rolling Shutters 
be manufactured according to the specifi- 
cations, designs, drawings and instruc« 
tions provided in- the contract, but they 
are also to be erected and installed at tha 
premises of the Company. The prica 
stipulated in the contract is inclusive c£ 
erection and installation charges and tha 
contract does not recognise any dichc~ 
tomy between fabrication and supply ci 
the Rolling Shutters and their erection 
and installation so far as the price is con- 
cerned. The erection and installation cf 
the Rolling Shutters is as much an esser~ 
tial part of the contract as the fabrication 
and supply and it is only on the erection 
and installation of the Rolling Shutters 
that the contract would be fully executed, 
It is necessary, in order to understand 
the true nature of the contract, to know 
what is a Rolling Shutter and how it is 
erected and installed in the premises, -£ 
is clear from the statement Ex. Q to tke 
petition for special leave, which state- 
ment was submitted before the Sales Tax 
Tribunal and the correctness of which 
was at no time disputed before us, that a 
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Rolling Shutter consists of five com- 
ponent parts, . namely, two brackets 
welded with ‘U’ type clamps, one pipe 
shafting with high tension springs, Shut< 
ter screen made out of 20G/18G thickness 
of metal as required by the customer, 
side guides or guide: channels welded 
with iron clamps to the bottom with pro- 
vision of locking arrangements with 
welded handles and top cover, These. 
component parts are fabricated by the 
manufacturer and taken to the site and 
fixed on the premises and then comes into 
existence a. Rolling Shutter as an identi- 
fiable commercial article. The method of 
fixing the component parts in position in 
the premises so as to bring into existence 
the commercial article known as a Rolling 
Shutter is fully described. in the statement 
Ext. C. First of all, certain: masonry 
work is required to be done by the cus- 
tomer and that has to be carried out. by 
the customer at his own cost. Then the 
brackets are fixed on either side on the 
top portion of the opening by grouting 
holes on the masonary walls and inserting 
the bolts. Thereafter the holes are filled 
with cement and the pipe shafting with 
high tension springs is. inserted into: the 
‘U’ clamps of the brackets. Then the iron 
curtain of the Rolling Shutter is hoisted 
over the high tension springs and tighten~ 
ed by means of nut bolts and guide chan= 
nels are then fixed by grouting masonary 
walls where side-guide clamps are to be 
fixed. After fixing the clamps to the 
grouted portion of the wall, the same is 
plastered and then the iron curtain of the 
shutter is lowered through the guide 
channels to operate the shutter manually 
up and down, The Rolling Shutter is 
then ‘born’ and it becomes. a permanent. 
fixture to the premises. The Indian 
Standards. Specification Book for Metal 
Rolling -Shutters and Rolling Grills also 
gives a similar procedure for fixing the 
component parts of the Rolling Shutter 
on the premises. It clearly shows that a 
rolling shutter consists. of curtain, lock 
plates, guide channels, bracket plates, 
rollers, hood covers, gears, worms, fixing 
bolts, safety devices, anchoring rods, cen- 
tral hasp and staple. Each guide channel 
has to be provided with a minimum of 
three fixing cleats or supports for attach~ 
ment to the walls or column by means of 
bolts or screws. The guide channels are 
further attached to the jambs, plumb 
either in the overlapping fashion, pro 
jecting fashion or embedded in grooves, 
depending on the method of fixing. All 
these operations take place at the site 
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after despatch of the component parts of 
the rolling shutter. Hood cover is fixed 
fin a neat manner and supported at the 
top at suitable intervals, This also has 
‘tg be done at the site. Item i1.1 of the 
specification shows that the rolling shut- 
ter curtain and bottom lock plate are 
interlocked together and rolled in one 
piece, but the other parts like guide chan- 
nels, bracket plates, rollers, etc, are 
despatched separately. Item 12.1 shows 
that “all the rolling shutters are erected 
by the manufacturer or his authorised re~ 
presentative in a sound manner, so as to 
afford trouble-free and easy operation, 
long life and neat appearance”, It will, 
thus, be seen that the component parts 
do not constitute a rolling shutter until 
they are fixed and erected on the pre- 
mises. It is only when the component 
parts are fixed on the premises and fitted 
fnto one another that they constitute a 
rolling shutter as a commercial article 
and till then they are merely component 
parts and cannot be said to constitute a 
rolling shutter. The erection and installa~ 
tion of the rolling shutter cannot, there~ 
fore, be said to be incidental to its manu- 
facture and supply. It is a fundamental 
and integral part of the contract because 
without it the rolling shutter does not 
come into being. The 
would undoubtedly be the owner of the 
component parts when he fabricates them, 
but at no stage does he become the owner 
of the rolling shutter as a unit so as to 
transfer the property in It to the custo- 
mer. The rolling shutter comes into 
existence as a unit when the component 
parts are fixed in position on the premises 
and it, becomes the property of the cus- 
tomer as soon as it comes into being. 
There is no transfer of property in the 
rolling shutter by the manufacturer to the 
customer as a chattel, It is essentially a 
transaction for fabricating component 
parts and fixing them on the premises -so 
as to constitute a rolling shutter. The 
contract is thus clearly and indisputably 
a contract for work and Jabour and not a 
contract for sale, 


7. The Revenue leaned heavily on the 
provision in the contract that the delivery 
of the goods shali be ex-works and once 
the delivery of the goods is effected, no 
claim for rejection shall be entertained 
and relying on this provision, the Revenue 
contended that under the ‘contract the 
rolling shutters were to be delivered by 
the assessee to the company ex-works, 
that is, at the works of the assessee and 
the property in the rolling shutters passed 


manufacturer - 


pany, 
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to the company as soon as they were de- 
livered and henc= it was a contract for 
sale. We do not think this contention of 
the Revenue has any force and it must 
be rejected. It is clear from the above 
discussion that a rolling shutter as a com- 
plete unit is not fabricated by the manua 
facturer in his fzctory but he manufac- 
tures only the ccmpenent parts and it is 


only when the component parts are fitted 


into position and fixed on the premises 


that a rolling shutter comes into being as 


a commercial article and, therefore, when 
the contract provides that the delivery of 
the goods shall bə ex-works, what is ob- 
viously meant is that the component 
parts shall be delivered to the company 
at the works of the assessee and once they 
are celivered, they shall not be liable to 
be rejected by the company, But that 
does not mean that as soon as the com< 
ponent parts are delivered to the coms 
pany, the contract is fully executed. The 
component parts do not constitute a roll- 
ing shutter and it is the obligation of tha 
assessee under the contract to fix the com- 
ponent parts in position on the premises 
and erect and instal a rolling shutter, 
The execution of the contract is not com- 
pleted until the assessee carries out this 
obligation imposed upon it under the con= 
tract and a rolling shutter is erected and 
installed at the premises, It fis true that 
Cl. (12) of the printed terms and condi- 
tions provides that 50% of the amounf 
under the contract shall be paid as ad- 
vance and the balance against delivery of 
the goods ex-works but this clause is 
clearly overridden by ‘the special term 
specifically written out in the contract 
that 25% of the amount shall be paid by 
way of advance, 65% against delivery and 
the remaining 10% after completion of 
erection and handing over of the rolling 
shutters to the satisfaction of the com- 
_ This provision undoubtedly stipu« 
lates that 90% of the amount due under 
contract would be paid before erection 
and installation of the rolling shutters 
has commenced, but that would not maka 
it a contract for sale of rolling shutters, 
The true nature of the contract cannot 


‘depend on the made of payment of the 


amount provided in the contract. The 
parties may provide by mutual agreement 
that the amount stipulated in the contract 
may be paid at different stages of the eg- 


.@cution of the contract, but that cannot 


make the contract one for sale of goods if 
it is otherwise a contract for work and 
labour. It may be noted that the contract 


. in State of Madras v. Richardson & Crud« 
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das Ltd., ((1968) 21 STC 245) (SC) contain- 
ed a provision that the full amount dua 
under the contract shall be paid in 
advance even before the execution of tke 
work has started and yet the Madres 
High Court held, and that view was at 
firmed by this Court, that the contract 
was a works contract, The payment of 
the amount due under contract may te 
spread over the entire period of the ez- 
ecution of the contract with a view either 
to put the manufacturer or contractor En 
possession of funds for the execution of 
the contract or to secure him against ary 
risk of non-payment by the customer 
That cannot have any bearing on the dz- 
termination of the question whether the 
contract is ona for sale or for work ard 
labour, 


8. Here the last portion of the sp 
cial term in regard to payment of the 
amount due under the contract also mak2s 
ut clear that if is only when the component 
parts are fitted into position In the præ- 
mises that a rolling shutter would >e 
complete and this rolling shutter has lo 
be to the satisfaction of the company ard 
it is then to be handed over by the assess2e 
to the company and then, and then alors, 
would the remaining 10% be payable by 
the company to the assessee. It is, ther2< 
fore, clear that the contract is one single 


and indivisible contract and the erection. 


and installation of the rolling ’shutter is 
as much a fundamental part:of the con 
tract as the fabrication and supply. Wea 
must, in the circumstances, hold, driven 
by the compulsion of this logic, that the 
contract was a contract for work and 
labour and not a contract for sale. THis 
view which we are taking is completely 
supported by the decision of this Court 
in Vanguard Rolling Shutters & Steel 
Works v. Commissioner of Sales Tex, 
U. P., (1977) 39 STC 372 : (AIR 1977 SC 
1505) to which one of us (Bhagwati, J.) 
was a party. | 


P 

9. We accordingly allow the appeal, 
set aside the judgment of the High Court 
and hold that the contract In the present 
case was a contract for work and labour 
and not a contract for sale and con- 
formably with this view, we answer the 
question referred by the Sales Tax Tri- 
bunal in favour of the assessee and agairst 
the Revenue, The State will pay the 
costs of the assessee throughout. 


Appeal allowed, 
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JASWANT: SINGH, P, S. KATLASAM 
AND A, D. KOSHAL, JJ, 


Dr. S. P. Kohli, Appellant v. The High 
Court of Punjab and Haryana, Respon- 


Criminal Appeal No. 3 of 1977, Df- 12-9- 


1978. 

(A) Penal Code (45 of 1860), S. 376 — 
Offence of rape — Delay in examination 
of smegma — Effect. : 

It is well known in the medical world 
that the examination of smegma loses all 
importance after 24 hours of the perform- 
ance of the sexual intercourse, (Para 12) 

Anno: AIR Comm., Penal Code’ (2nd 
Edn.), Ss. 375 and 376, N. 11, 


(B) Penal Code (45 of 1860), Ss. 193 and 
191 — Offence of perjury — Initiation of 
proceedings — Matter to be considered. 
Cri, Misc. Petn, No. 1755-M of 1975, D/- 
29-9-1975 (Punj & Har), Reversed. 

It is true that what the courts have to 
see before issuing the process against the 
accused is whether there is evidence in 
support of the allegations ‘made by the 
complainant to justify the initiation of 
proceedings against the accused and not 
whether the evidence is sufficient fo 
warrant his conviction, but this does not 
mean that the courts should not prima 
facie be of the opinion that there are suffi- 
cient and reasonable grounds for setting 
the machinery of criminal law in motion 
against the accused. The moment this 
guiding principle is overlooked, the pro- 
secution degenerates itself into persecu-= 
tion which often is fraught with evil con- 
sequences, (Para 15) 

Held, that the High Court was in error 
in adopting a negative approach to the 
question which it was called upon to de- 
termine. Instead of trying to find out 
whether there was a prima facie case 
justifying the issue of notice to the ap- 
pellant, it adopted a negative approach 
and tried to find out whether there was 
no prima facie case against the appellant, 
Cri. Mise. Petn. No. 1755-M of 1975, D/- 
29-9-1975 (Punj & Har), Reversed. 

(Para 14 

Further, it is now well settled that pro- 
secution for perjury should be sanctioned 
by courts only in those cases where ft ap- 
pears to be deliberate and conscious and 


"(Criminal Mise. Petn. No. 1755-M of 1975, 
D/- 29-9-1975). 
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the conviction is reasonably probable or 
likely. It is also well recognised that 
there must be a prima facie case of de- 
liberate falsehood on a matter of sub=- 
stance and the Court should be satisfied 
that there is reasonable foundation for 
the charge, : (Para 16) 
. Anno: AIR Comm., Penal .Code (2nd 
Edn.), S. 191, N. 17; S. 193, N. 5, 


(C) Penal Code (45 of 1860), S. 193 —= 


Perjury — Show cause notice — Contents | 


of. 


It is highly desirable and indeed yery 
necessary that the portions of the wit- 
ness’s statement in regard to which the 
accused has, in the opinion of the Court, 
` perjured himself, should be specifically 
set out in or form annexure to the notice 
issued to the accused so that he is in a 
position to furnish an adequate and pro- 
per reply in regard thereto and be able 
to meet the charge. (Para 19) 

Anno: AIR Comm., Penal Code (2nd 
Edn.), S. 193, N. 5, 


Cases Referred ; - Chronological Paras 


AIR 1971 SC 1367 + (1971) 1 SCC 774 3 
1971 Cri LJ 1096 “16 


Mr. R. L. Kohli Sr. Advocate (Mrs, ` 


Urmila Sirur, Advocate with him), for 
Appellant; Mr. Hardey Singh and R. S. 
Sodhi, Advocates, for Respondent. ` 


JASWANT SINGH,.J.— This appeal by 
special leave is directed against an order 
dated the 29th September, 1975 of the 
Punjab and Haryana High Court at 
Chandigarh. directing prosecution of the 
appellant for an offence under S. 193 of 
the I. P. C. and asking the Registrar of 
the Court to lodge a complaint in respect 
of ‘the aforesaid offence in the court of 
competent jurisdiction. 

2. The circumstances giving rise to this 
appeal are: On the basis of recovery of 
the dead body of a minor girl of fourteen 
or fifteen years of age named Kaushalaya 
Devi from the residential house of one 
Bhajan Lal aged 35 years, resident of 
Abohar (hereinafter referred to as ‘the 
accused’) on the night between the 14th 
and 15th of. March, 1973 when his wife 
and children were away, the accused was 
tried for the murder of and rape on the 

said girl. ' To start ‘with, the police did 
` not effect the arrest of the accused who 
from the evidence recorded in the case 
appeared to be a big landlord.’ Later on, 
however, on the statement of the father 
of the deceased girl, a case was registered 
against the accused and he was taken into 
custody at 1.00°P, M. on the 15th March, 
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1973. Dr. C. D. Ohri who conducted the 
post-mortem . examination of the dead 
body of Kaushalaya Devi, deceased opin- 
ed on the basis of the observations made 
by him that the death of the deceased 
had occurred as a result of asphyxia due 
to constriction of the neck which was 
ante mortem and sufficient in the ordinary 
course of nature to cause death. Tha 
doctor further opined that the deceased 
had been raped and the person. commit-= 
ting the rape on her was bound to receive 
some scratches on his glans penis. Ac« _ 
cordingly at about 5.50 P. M. on the 15th 
of March, 1973, the police produced the 
accused before Dr. P, K., Mittal, Medical 
Officer, Nehru Municipal Hospital, Abo- 
har, and requested him to opine as to: (1) 
the nature of injuries on the person of the 
accused, (2) the accused’s potency to per- 
form the sexual intercourse and (3) whe- 
ther the accused had performed sexual 
intercourse during the last 24-28 hours, 
As according to the Government instruc- 
tions in force at the relevant time, the 
medico-legal cases were to be examined 
by two doctors, Dr P, K. Mittal examined 
the accused in the presence of Dr. Mrs, 
L. K. Grewal, who was also attached to 
his hospital, and found the following ins 
juries on his person :— — 


"1, Circular bruse 24 cm. in diameter 
present on the back of right arm 3 cm.. 
lateral to the axilary fold and 14 cm 
below the top of right shoulder joint, the 
circle being of upver lower arches with 
healthy central area, . In each arch there 
are separate specks of reddish violet. 
bruises suggestive of teeth marks, 

2. 2 cm. in diameter rounded bluish red 
bruise which is comparatively much fain= 
ter, present laterally. to bruise No. M. Iš 
is uniform in appearance all over.” 


3. In the opinion of both the doctors, 
injury. No. 1 was the result of teeth bite 
but as regards injury No. 2, the doctors 
expressed their inebility to give any de 
finite opinion. Or examination of the 
private parts of the accused, the doctors 
found that he was potent and capable of 
performing sexual intercourse. During 
the course of the said examination, the 
doctors also observed the whole of the 
glans penis and corona of the accused 
covered with a thick layer of yellowish 
material which’ smelt like smegma. 
therefore, advised a thorough chemical 
and mniscroscopic examination of the 
yellow:sh material to find out if it was a 
layer of smegma or not to enable them 
to answer the third query made by the 
police and vide their letter No, 426 dated . 


1978. 


the 15th March, 1973 referred the accused 
to the appellant who was posted as Chief 
. Medical Officer, Ferozepur. In _ their 
aforesaid forwarding. letter, the doctors 
stated that they had not at all disturbed 
the layer of smegma.and had tried to take 
no sample so that the Chief Medical Om- 
cer “would examine the case in its ori= 
ginal condition and order the sample of 
smegma to be taken and sent for chemical 
examination if he felt like doing so.” The 
police was not, however able to take the 
accused to Ferozepur before the. morning 
of the 17th of March, 1973. Even on that 
day, it was only at six in the evening that 
the police could contact the appellant as 
he was stated to be away on an official 
errand. On the aforesaid docket and the 
connected papers being put up before 
him, the appellant wrote back to Dr. P. K, 
Mittal saying that no special opinion by 
him was necessary and that he (Dr. Mittal) 
might sent without any further. delay the 
scrapping of the yellowish. material men~ 
tioned by him from the genitals to the 
Chemical Examiner, Punjab for opinion. 
The communication addressed by the ap- 
pellant to Dr, P, K. Mittal ran as under i= 


“From . 
Dr. S. P. Kohi, 
Chief Medical Officer, Ferozepur, _ 


= 


Dr. P. K. Mittal PCMs-II, | 
Medical Officer Incharge, 

Nehru Memorial Hospital, — 
Abohar, 


Memo No. NL/Special-1 Dated 17-3-73 

Subject: Medical legal examination of 
Bhajan Lal Accused in rape and murder 
case, 


Reference your letter No. 426 dated 
15-3-1973 on the subject noted above, 


Regarding point No. 3 no special opin= 
fon by the undersigned is necessary. You 
may send the scrapping of the yellowish 
material from the genitals mentioned by 
you to the Chemical Examiner, Punjab 
for opinion. 


You have already been telephonically 
instructed through the S. H. O. Police 
Station Abohar City on 15-3-1973 at 6.00 
P. M. to do the needful. Further delay, 
in case must be avoided. 
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Report per return after compliance of 

order., The full case of me accused is re- 

turned herewith, 

E Sal- S, P, Kohli, 


Chief Medical Officer, 
Ferozepur, 


Detail attached 
(3) three only, | 
Received copy. 


Sd/- Seen at 6.00 P. M. 
H. C. No. 1122 _Sd/- S, P, Kohli, 
17~3~73,” 


dated 17-3-73 


4 On receipt of the aforesaid come- 
munication from the appellant, Dr, Mittal 
carried out the instructions contained 
therein but not without a certain amount 
of resentment as appears from the letter 
Exhibit C. W, 1/3 which runs as follows :— 


“From 


The Incharge, Nehru Memorial Hospital, 
Abohar, 


The Chief Medical Officer, Ferozepur 

No. 6 Dated 18-3-73 

Subject: Medical Examination of Bhajan 
Lal accused, 


Dear Sir, 
Reference your No. 
dated 17-3-1973, 


The accused Shri Bhajan Lal was pre- 
sented to me on 18-3-1973 at 9.50 A. M, 
and I have done the needful as per in- 
structions given by you. — 


ML-~SPL-/1973 


I had referred the case to your. good- 
self for final opinion as the Lady Doctor 
refused to give any opinion on the plea. 
that she was not familiar with the ap- 
pearance and smell or smegma and as per 
Govt. instructions where two Doctors are 
unable to agree. on one point the case is 
to be referred to Chief Medical Officer of 
the Distt. for final opinion. Your good- 
self verified the same on phone from the 
Lady Doctor. I did not remember any 
instructions for taking the smear through 
the SHO Police and neither your goodself 
remember the same on your «sit to this 
Hospital on 16-3-1973 and 13-1973 in 
connection with the same case, 


Today again Lady Doctor is on leave 
and I am alone in the Hospita but still 
I am doing the needful under your in- 
structions and to avoid any delay on my 
part, This is for your information please. 


Sd/- 
P. K. Mittal, 
18-3-1973.” 
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5. The Chemical Examiner, Punjab as 
well as the Professor of Pathology, Medi- 
cal College, Patiala, whose opinion was 
sought by Dr. P. K. Mittal expressed their 
inability to carry out any test for smegma 
as they had no arrangement for the same, 
The Additional Sessions Judge, Feroze< 
pur who tried the accused sentenced him 
to death under S. 302 of the I. P. C. for 
the murder of Kaushalaya Devi subject 
to confirmation by the High Court and 
to imprisonment for life under S. 376 of 
the I. P. C for committing rape on her 
but acquitted the other four persons who 
stood their trial jointly with the accused, 
The murder reference and the appeal pre~ 
ferred by the accused against his convic- 
tions and sentences were heard by a Divi- 
sion Bench of the High Court. During 
the arguments before the High Court, 
counsel appearing for dhe accused vehe< 
mently contended that the appellant: had 


failed to examine the glans penis of the- 


accused regarding the presence or other- 
wise of smegma'‘and alco if both the doc- 
tors failed to examine the glans penis of 
the accused with a view to find out whe- 
ther there were any injuries thereon or 
not, the accused was entitled to the benefit 
of doubt. On this argument being raised, 
the learned Judges constituting the Divi- 
sion Bench felt that it was necessary in 
the interest of justice to examine the ap- 
pellant who. was working as Civil Sur- 
geon, Ferozepur, as ir their view, the 
presence or absence of smegma on the 
glans penis of the accused was quite vital 
from the view point of the defence as 
well as from that of the prosecution. 
. They, therefore, summoned the appellant 
as a court witness and recorded his state- 
ment. At the conclusion of the exami~ 
nation of the appellant, the learned Judges 
constituting the Bench felt that the ap= 
pellant had intentionally made a false 
statement with a view to shield. his own 
guilt and to help the accused. They ac» 
cordingly ordered the prosecution. of the 
appellant under S, 193 of the I. P, C. as 
stated above, | 


6. Upon hearing counsel on both sides 
and examining the record.as well as tha 
law bearing on the qu2stion in issue, we 
are satisfied that the impugned order 
cannot be sustained. The only three 
matters regarding which the High Court 
appears to have thought that the appel- 
lant made a false statement are as 
follows :~« 


'-°(1) that the accused was never refere 
red to or produced before him; 


‘at Ferozepur. 


A. I. R. 


(2) that he did not pressurise Dr. Mrs, — 
L. K. Grewal ‘to make the endorsement 
I agree” on the copy of the medico-legal 
report Exhibit C. W. 1/1: and 


(3) that Dr. P. K. Mittal did not tell 
him on telephone cn the 15th March, 1973 
that .Dr. Mrs. L. K. Grewal had shown 
her inability to give her opinion regard~ 
ing the presence of the smegma on the 
glans penis of the accused.” 


7. We shall deal seriatim with each 
one of the aforesaid portions of the ap- 
pellant’s statement which in the opinion 
: the High Court are the offending pore 
ions, ' 


8 He. Matter No. 1: Though ft cannot 
be gainsaid that the appellant was not 
quite accurate in szating before the High 
Court that the case of the accused was 
not referred to him. it cannot be said that 
he intentionally or ‘deliberately made a 
false statement in that behalf with a view 
to shield his own guilt or to help the aca 
cused as observed by the High Court, 
The words used by the appellant in 
answer to the question put to him by the 
High Court taken as a whole make it 
manifest that what the appellant meant 
to convey was that the accused was never 
physically produced before him. We are 
fortified in this view by the material on 
the record which unmistakably reveals 
that the police never caused the appear- 
ance of the accused before the appellant 
In nis affidavit dated the 
27th August, 1975, Harjit Singh, Head 
Constable, has catezorically stated that it 
was he who along with Milkhi Ram and 
Bahadur Singh, Constables, took the ac- 
cused on the morning of the 17th March, 
1973 from Abhor tc -Ferozepur as he had 
been referred to the appellant by Dr. P. K, 
Mittal. He has further affirmed that on 
reaching Ferozepur at about 10.00 A. M., 
he learnt that the appellant was away on 
tour; that he waited for the appellant and 
it was on his return from tour that ha 
met him in his office at 6.00 P. M. with the - 
aforesaid letter of reference given to him 
by Dr. P. K. Mittel; that at the time of 
his meeting the appellant, the accused 
was in the custody of the aforesaid two 
constables in the compound and he did 
not take him inside the office of the ap- 
pellant and that S. H.' O. Darshan Singh 
was not with him at the aforesaid time 
of his interview with the appellant. The 
statement of Hart Singh, Head Con« 
stable is fully corrcborated by the followe 


1978 


ing entries in the Roznamcha of the Police 
Station, City Abohar s- 
"20, Sh, parn Pie on Arrival/Departure 
17.38.73 accused 


C. City Abohar 
H. C. Hasel C. Bahadur Singh 589, Milkhi 
Ram 378 P. S. ay Abohar proceeded at 7.30 
A.M. for Medical Examination by C. M. 0. 
pore ur of Sh, Bhajan Lal accused ufs. 302) 
376 . C. Case No. 49/73 under the super- 
fhe of Sh. Milkhi Ram, 


6S. Darshan Departure At 620 AM Pro 


SinghSI 17-83-78 ceeded to Ferozepur 

S, H. 0. with a Lorry Vr, 
No. 126208-60 for 
enquiry by { 
Ferozepur. 


TEN Reported baek 3,40 
P.M, after enquiry 
done by SDM Feroze« 
pur.” 

9. In face of this strong documentary 
evidence, it is difficult for us to agree with 
the High Court that the appellant had 
intentionally made a false statement, 

10. Re: Matter No, 2; There is also no 
material worth the name to justify the 
observations made by the High Court that 
the appellant had pressurised Dr.. Mrs, 
L. K. Grewal ‘to add the words “I agree” 
in the copy of Medico-legal Report Exhi- 
bit CŒ. W. 1/1 after the issue of notice to 
him.’ There was, in our opinion, ab- 
solutely no reason for the appellant to 
feel apprehensive so as to impel him to 
pressurise Dr, Mrs. L. K. Grewal to make 
any addition in Exhibit C. W. 1/1 in face 
of the aforesaid communication No. 426 
dated the 15th March, 1973 which was 


17, Darshan 
SinghSI 18-3- 


jointly addressed to the appellant by 


Dr. P. K. Mittal and Dr. Mrs. L. K. Gre- 
wal. In the said letter, there is not the 
slightest indication of any. disagreement 
‘or conflict of opinion between Dr. P. K, 
Mittal and Dr. Mrs. L. K. Grewal. The 
fact that there was no disagreement be« 
tween the two doctors is further borne 
out from the absence of the words “I 
agree” (purporting to have been added b 
Dr. Mrs. L. K. Grewal) in Exhibit C. W. 1/2 
as also from the. absence of the following 
words in Exhibits C. W. 1/2 and C. W. 
+ 1 which are copies of Exhibit C W. 
1/5 m 


“Since I have no experience of con- 
ducting the examination of males in rape 
cases, I am not familiar either with the 
appearance or the smell of smegma, 
Therefore, I cannot give any opinion 
whether the layer present on the glans 
penis is smegma or not. 


Sd/- L. K. Grewal _ 
15-3-1973.” 


€11. In view of the foregoing; it is not- 


understandable how the question of dis- 
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agreement between Dr. P. K. Mittal and 
Dr. Mrs. L. K. Grewal or of refusal on 
the part of Dr. Mrs. L. K. Grewal to 
give any opinion about smegma cropped 
up subsequently when there was not 
the slightest whisper about it either 
in the aforesaid letter dated the 15th 
March, 1973 jointly addressed by the said 
two doctors to the appellant or in Exhi- 
bits C. W. 1/1 and C. W, 1/2. It seems 
that the question of disagreement be- 
tween the aforesaid two doctors and of 
refusal on the part of Dr. Mrs, L, K, Grewal 
to give. opinion about smegma were pur- 
posely introduced subsequently by some 
one other than the appellant with some 
oblique motive. 

12. The remark in the above quoted 
letter dated the 17th March, 1973-address-~ 
ed by the appellant to Dr. P, K. Mittal 
that the examination of smegma was 
unnecessary was also not without signi- 
ficance. It is well known in the medical 


world that the examination of smegma 


loses all importance after 24 hours of 


‘the sexual intercourse. The following 


passage occurring at page 341 in Modi’s 
Medical Jurisprudence and Toxicology 
is apposite in this connection :— 

“Presence of Smegma as Negativing 
Rape.— 1. In July 1921, Mt. Ramdevi 
aged 15 years, made a report that three 
young men, viz, Panchu, Debi and Jodha 
had committed rape on her. They were 
arrested and sent immediately to Modi 
for examination, None of them had any 
mark of injury on their genitals or any- 
where else on their bodies. The first two 
had smegma on the glans penis covered 
by the foreskin; this proved that they 
could not have had sexual intercourse at 
least during the last twenty-four hours. 
The girl was also examined and found to 
have been used to sexual intercourse, in- 
asmuch as her hymen had old lacera- 
tions. She had no mark of injury to her 
private parts or to any other part of her 
body. The men were released. 


2. On the 23rd February 1923, a man 
complained at the police-station that one 
Dhani had committed rape on his 
daughter. He was immediately arrested 
and sent to Modi for medical examina- 
tion. He found a uniform layer of 
smegma covering the glans penis, gave 
an opinion that he could not have had 
sexual intercourse during the last twenty- 
four hours.. The man was -released.” 

12-A. It seems that the attention of 
the learned Judges of the High Court 
was not drawn to. the above quoted 
passage for if it had been so, they would 


1758 S.C. [Prs. 12A-18] S. P. Kohli v. High Court of Purj. & Har, 


have been spared of trouble of dwelling 
on the matter relating to examination of 
smegma after two or three days of the 
occurrence. 


13.. Re. Matter No. 3: The observas 
tions made and the conclusions arrived 
at by the High Court in regard to this 
matter are. also not warranted by the 
material on the record. As already 
shown, there was no question of inabi- 
lity on the part of Dr. Mrs. L. K. Grewal 
to give her opinion regarding the pre- 
sence or absence of smegma on the glans 
penis of the accused on the 15th March, 
1973 when the aforesaid letter of the 
even date was written by her to the ap- 
pellant jointly with Dr. P. K. Mittal. 
Accordingly there was hardly any occa~ 
sion for Dr. P, K. Mittal to tell the 
appellant on telephone on the 15th 
March, 1973 that Dr. Mrs. L. K. Grewal 
had shown ter inability to give her 
opinion regarding the presence of smegma 
on the glans penis of the accused, or for 
the appellant to verify the matter from 
“Dr. Mrs. L. K. Grewal on telephone as 
suggested by Dr. P. K. Mittal in his 
above-quoted letter dated the 18th March, 
1973. As observed earlier, the so-called 
refusal: on the part of Dr. Mrs. L K 
Grewal has been introduced by same in- 
terested party with an ulterior motive,- 


14, The High Court was also in error 
in adopting a negative approach to the 
question which it was called upon: to de- 
terminate. Instead of trying to find. out 
whether there was a prima facie case 
justifying the issue of notice to the ap- 
pellant, it adopted a negative approach 
and tried to find out whether there was 
no prima facie case against the appel- 
lant. This would be clear from the fol- 
lowing observations made by the High 
Court at pages 40 of the Paper Book :— 


“At this stage, from the material which 
has been referred to above, it is difficult 
to hold that there is no prima facie case 


for coming te the conclusion that Dr.. 


Kohli pressurised Dr. Mrs. Grewal to 
make the endorsement “I agree” on the 
copy of the medico-legal report Exhibit 
C. W. 1/1.” 


15. It is trve that what the courts 
have to see before issuing the process 
against the accused is whether there is 
evidence in support of the allegations 
made by the complainant to justify the 
initiation of proceedings against the ac- 
cused and not whether the evidence is 
sufficient to warrant his conviction, but 
this does not mean that the courts should 


ALR. 
not prima facie be of the opinion that 
there are suffcient and reasonable 


grounds for setting the machinery of 
criminal law in motion against the ac- 
cused, The moment this guiding prin- 
ciple is overlooked, the prosecution 
degenerates itself into persecution which 
often is fraught with evil consequences. 
The language in which the above-quoted 
observations of the High Court about ` 
the exercise of pressure by the appel- 
lant on Dr. Mrs. =, K. Grewal are couch- 
ed shows that the High Court was itself 
not prima facie satisfied about the vali« 
dity of the action that it was taking. 
i6. All this apart, the impugned order 
cannot be sustained for another reason. It 
Es now well settled that prosecution for 


, perjury should be sanctioned by courts 


only in those cases where it appears to be 
deliberate and conscious and the convic~ 
tion is reasonably probable or likely. It 
is also well recognised that there must be 
a prima fecie case of deliberate falsehood 
on a matter of substance and the Court 


' should be satisfied that there is reason- 


able foundation for the charge. (See 
Chajoo Ram v. Radhey Shyam. (1971) 1 
SCC 774 : (AIR 1971 SC 1367). In the pre- 
sent case, as the examination of smegma 
lost all importance after the lapse of 24 
hours of the performance of the alleged 
sexual intercourse as shown above, the 
aforesaid statement of the appellant was, 
in our judgment, not on-a matter of sub= 
stance and the appellant does not app2ar 
to have made any false statement with a 
mala fide intention. In the circumstances, 
we dc not think that any useful purpose 
will be served by subjecting the appellant 
to a lengthy, vexatious and expensive trial 
which is not likely to end in his convic« 
tion. l 


17. For the foregoing reasons, we 
allow the appeal and set aside the afores 
said order of the High Court. 


‘18. Before parting with the case, wa 
would like to make a few observations 
with regard to show cause notice issued to 
the appellant. The said notice runs as 
follows :— - 

“IN THE PUNJAB AND HARYANA 
HIGH COURT AT CHANDIGARH 
Court on fs own motion 
Criminal Mise. No. 1755-M of 1975 

Court on its own motion, Petitioner v, 
Dr. S. P. Kohli, Civil Surgeon, Ferozepur, 
Respondent. 

Proceedings to show cause notice taken 
up by the Court on its own motion, vide 
order dated 30-4-1975, passed by Hon’ble 
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Mr. Justice B. S. Dhillon and Hon’ble 
Mr. Justice R. N. Mittal in Criminal 
Appeal No. 911 of 1974/M. ‘Ret, No, 45 
of 1974. 

Notice to: Dr. S, P, Kohli, Civil Sur- 
geon, Ferozepur. ; 
- While disposing Criminal Appeal No, 
911/74 and M. Ref. No. 46 of 1974, tha 
above proceedings have been taken up by 
this Court on its own motion against you 
for making a false statement in this 
Court. Notice is hereby given to you that 
the case will be laid before this Court on 
4-7-1975 (Actual date), 


You are hereby directed to take tha 


necessary steps to show cause in person 
or through counsel as to why proceedings 
under S. 193 I. P, C., shall not be initiat- 
ed against you: 
Given under my hand and the seal cf 
the Court, this 16th day of May, 1975. 
By order of the High Court, 


y l ‘Sd/- 
Deputy Supdt, Criminal.” 


19. The notice. besides being not 
happily worded is laconic. It does not 
satisfy the essential requirements of law, 
Nor does it specify the offending portions 
In the appellant's lengthy statement 
which in the opinion of the High Court 
were false, 
highly desirable and indeed very neces- 
sary that the portions of the witness's 
statement in regard to which he has, in 
the opinion of the Court, perjured him- 
self, should be specifically set out in or 
form annexure to the notice issued to 
the accused so that he is in a position to 
furnish an adequate and proper reply in 
regard thereto and be able to meet, tka 


charge, 
Appeal allowed. 
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In cases of this nature, it is . 


S.C. 1759 


(28 of 1971), S. 2 (a) — Appeal under — 
Powers of Supreme Court. 

In an appeal under S. 2 (a), the Supreme 
Court as a court of appeal has got to go 
into all the questions of fact and law 
and decide the case on its merit. After 
a right of appeal has been provided under 
the said section, the question, whether 
the High Court interfered on sufficient 
grounds or not, will not. be material, as 
the Supreme Court has to decide the case 
on its own merits, The decisions, re- 
garding the scope of appeal against an 
acquittal, the powers of the High Court 
to interfere in an appeal against acquit- 
tal by the State, which may be relevant. 
when the Supreme Court is acting under 
Art. 136 of the Constitution, are not mate- 
rial in deciding an appeal by. a person, 
whose acquittal has been set aside by 
the High Court, and who is entitled to 
prefer an appeal to the Supreme Court 
under S. 2 (a). (Para 13) 


Anno: AIR Manual (8rd Edn.), Supreme 
Court (Enlargement of Criminal Appel- 
late Jurisdiction) Act, S. 2 (a), N. 1, 

(B) Penal Code (45 of 1860), Ss. 148, 
325 read with S. 149 — Unlawful 
assembly armed with dangerous weapons 
=». Common object to cause grievous. hurt 
— None charged with murder — One. of 
grievous injuries sufficient to cause death 
in ordinary course of nature — Convic- 
tion. 


The deceased: and his wife were in pos- 
session of the disputed field and had 
sown wheat crop. The accused persons 
armed with dangerous weapons trespass- 
ed into the field to harvest it with the 
common object to cause grievous injury 
with dangerous weapons to repel any 
protest by the deceased. When the de- 
ceased protested the accused attacked the 
deceased and his wife causing them seve- 
ral injuries and resulting in death of the 
deceased. One of the grievous injury 
inflicted on the deceased was sufficient 
in the ordinary course of nature to cause 
death. The High Court in appeal against 
acquittal of all the five accused reversed 
the order of acquittal and convicted them 
under S. 302/149 and 325/149; 323/149 and 
148, I.. P. C. On further appeal to the 
Supreme Court under S. 2 (a) of the 
Supreme Court (Enlargement of J urisdic- 
tion) Act, 1970. 

Held that as none of the accused ap- 
pellants had been specifically charged 
under S. 302 IL P. C., it was not possible 
to hold any. one of them guilty of causing 
the injury which was sufficient in the 
oreinary, course to cause death; since the 
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injury. was not caused in prosecution of 
common object of the assembly or tha 


2 2 z. the members knew it likely to be caused 
“icin prosecution of the common object their 


` conviction under S. 302/149 had to be set 
aside and their conviction under S. 325/149 
and S, 148, I. P., C, are confirmed. 
(Para 12) 

Anno: AIR Comm. Penal Code, (2nd 
(1974) Edn.), S. 148, N, 1; S. 149, Notes 6, 
8, 9: S. 302, Notes 4, 5-A; S. 325, Notes 2 
and 6, 


Mr. N. C Talukdar, Sr. Advocate (for 
Nos. 1-4), Anil Kumar Gupta, Advocata 
(for No. 5) and Uma Datta, Advocate, for 
Appellants; Mr. Hardey Singh and Mr, 
R. S. Sodhi, Advocates, for Respondent, 


KAILASAM, J.:— The five appellants 
have preferred this appeal under Section 
2 (a) of the Supreme Court (Enlarge- 
ment of Criminat Appellate Jurisdiction) 
Act, 1970, from the judgment and order 
of the High Court of Punjab and Haryana 
in Criminal Appeal No. 636 of 1971, 


2. The five appellants and three others 
were charged for various offences, pun= 
ishable under the Indian Penal Code for 
rioting armed with deadly weapons and 
for causing the death of one Pakhar 
Singh, inflicting grievous and . simple 
burt to Pritam Kaur, wife of Pakhar 
Singh on 17-4-1970 at about 7.30 A. M, 
in the village Bassi of Nurpur Bedi Police 
Station. The Additional Sessions Judge, 
Patiala, found the accused not guilty of 
the various offences with which they 
were charged and acquitted them. | 


3. The State of Punjab preferred an 
appeal to the High Court of Punjab and 
Haryana against the order of acquittal. 
The High Court maintained the acquittal 
of three accused, Nikha Singh, Binder 
Singh and Jit Singh but reversed the 
order of acquittal of the appellants and 
convicted them under Ss, 302/149, 325/149 
_ and 323/149 and 148 I. P. C. and senten- 
ced them to imprisonment for life and a 
fine of Rs, 1000/~ each for an offence 
under S. 302/149. They were also sen- 
tenced to rigorous imprisonment for 
2 years, T year and 6 months for the 
offences under Ss. 325/149, 148 and 323/149 
L P. C. respectively, 


4. The case for the prosecution is that 
there was enmity between the deceased 
Pakhar Singh and Nand Singh and his 
family due to the land in dispute. One 
Bhagtu, father of Pakhar Singh, was the 
owner of the land in dispute in the village 
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of Bassi, After his death, a dispute arose 
over the property between the deceased 
Pakhar Singh and his step sister Jaggir 
Kaur who is married to Nand Singh, 
Nand Singh and Bhajan Singh, appellants 
Nos. 1 and 2, are the sons of Dharam 
Singh the third appellant. Dharam 
Singh’s nephew, Jhaggar Singh, is tha 
fourth appellant. It is the admitted case 
of the parties that there was a litigation 
between Pakhar Singh on the one sida 
and Jaggir Kaur on the other relating to 
the title and possession of the land in 
dispute, Proceedings were taken by the 
parties before the authorities for registra~. 
tion in the revenue records. On 28-10- 
1965, Pakhar Singh ‘instituted a suit 
in the court of Sub-Judge, ist Class, 
Ropar for a declaration that he is the 
sole owner of the land and that the de- 
fendant had no right or interest in tha 
land or in the alternative for possession 
of the land as owner. On 27~12-1969, 
the Court passed an interim order on an 
agreement between the parties in tha 
following terms: 


“It is agreed in respect of the question 
of possession thet status quo will ba 
maintained, Therefore ex parte injunc~ 
tion issued in favour of the plaintiff 
stands modified to the extent that the ~ 
parties will maintain status quo’ in Tes= 
pect of possession.” 


5. The prosecution also filed Ex. PF 
an extract from Ehasra Girdawri, relate 
ing to village Bassi which showed that 
the deceased Pakhar Singh was tha 
owner of the land and was cultivating it 
with wheat and gram crop during tha 
rabi crop for the year 1970. According 
to the prosécution, Pakhar Singh had 
sown wheat crop and he and his wife 
went to the field at 7.30 A.M. on 17th 
April, 1970 to harvest the crop where 
they found all the accused cutting and 
gathering the crop. The deceased pro~« 
tested and tried to stop the accused from 
removing the crop, but they did not 
listen. Pakhar Singh reminded them 
that the court decision is in his favour 
but the accused took up the weapons 
which they had concealed in the wheat 
crop and started ‘beating the deceased. 
According to the prosecution, the fiva 
appellants were armed with Kulharas, 
Bhajan Singh with a barchha and the 
three acquitted accused with lathies. The 
accused attacked the deceased and during 
the melee, Pritam Kaur, wife of the de~ 
ceased, who is examined as P. W. 3 in 
the case also sustained injuries. Hearing 


. the noise, Arjun Singh, P. W. 4 and Tota 
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Ram, P. W. 5 who were harvesting their 
crops in a nearby field belonging to them, 
came to the scene and saw the beating 
of the ‘deceased by the accused. Soon 
after the occurrence, the accused ran 
away. Pakhar: Singh was taken to tha 
road-side from where he was put in a bus 
and carried at Nurpur Bedi. Pritam 
Kaur went to the Police Station and 
lodged a report at 11. A.M. As no doctor 
was available at Nurpur Bedi, the in- 
jured was carried in a taxi to Ropar 
hospital but before medical aid could be 
rendered to him, Pakhar Singh died, 


6. The prosecution relied on the evid- 
ence of the injured eye-witness, P. W. 3, 
and two other eye-witnesses who came 
to the scene at the time of occurrence, 
ie, P. Ws. 4 and 5, Arjan Singh and 
Tota Ram. The trial court rejected the 
testimony of the eye-witnesses and ac- 
quitted the accused. The High Court 
found that the evidence of P. Ws. 3, 4 
and 5 is trustworthy and the trial court 
was in error in rejecting their testimony. 
It found, the prosecution has established 
its case beyond all reasonable doubt 
so far as the appellants are concerned 
and convicted them for various offences. 

7. The question that arises for con- 
sideration in this appeal before us is, 
whether the prosecution has succeeded 
in proving the case against the appellan‘s 
beyond all reasonable doubt. 


8 P. W. 3 is the widow of the deceas< 
ed, Pakhar Singh. The doctor, Shrimati 
B. Kalra, Medical Officer, Civil Hospital, 
Ropar, who examined Pritam Kaur, gave 
her the wound certificate which is mark- 
ed as Ex. PB. She had 10 injuries an 
her person. The first injury is a fracture 
in the middle of the right index finger 
which is a grievous injury. Injuries 2 
to 10 are simple and were caused due to 
blunt weapon. The injuries clearly show 
that P. W, 3 was present at the scene. 
The fact, that Smmediately after the 
occurrence, she, along with P. Ws. 4 and 
5, took the injured to the Police Station 
and lodged the First Information Report, 
establishes that the prosecution version 
was made available at the earliest. pos- 
sible time. The First Information. Report 
was fiven at 11.20 A.M. at the Police 
Station which is four and a half miles 
from the village. According to the First 
Information Report, when P. W. 3 and 
her husband, Pakhar Singh, were going 
to harvest wheat crop, the appellants and 
three others were already harvesting the 
wheat crop from the same field. P. W. 3 
asked them as to why they were harvest- 
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ing the wheat crop when a dispute Te- 
garding the joint Khata was going on 


between them, and they had obtained a- : 2 i 
stay order from the court and the wheat- i.” 


crop belonged to them as they were ttie 
owners, the appellants started attacking 
Pakhar Singh. The First Information 
Report mentions that Gurnaib Singh 
dealt a kulhara blow to her on her right 
index finger and the appellants, Nand 
Singh, Bhajna, Dharam Singh and Jhagar 
Singh dealt Kulharas, Lathis and barchha 
blows on the head, eyes and both the 
legs of Pakhar Singh. The First Infor- 
mation Report also mentions the pre- 
sence of Tota Ram, P. W. 5 and Arjan 
Singh, P, W. 4 as having come there on 
hearing the noise and rescued the wit~ 
ness and Pakhar Singh, The evidence of 
these witnesses was sought to be dis- 
credited by the trial court mainly on the 
ground that her statement before the 
investigating officer belies the prosecution 
version, According to the A.S.I, Bhagat 
Singh, who was examined as P. W. 10, 
he recorded a statement from Pritam 
Kaur on the 18th April 1970. According 
only four persons, 
Nand Singh, Dharam Singh, Bhajan 
Singh and Jhagar Singh were named as 
the assailants. The story given in the 
Statement is different from the prosecu- 
tion case that was set up in the First 
Information Report and at the trial. 
P. W. 3 vehemently denied having made 
any statement on the 18th April 1970. 
It may be noted that after P. W. 3 gave 
the First Information Report, she was 
examined at the inquest, There is no 
material on record to show that the state- 
ment, recorded from P. W. 3 at the in- 
quest, is at variance with the First In- 
formation Report.. The contention of the 
State is that P. W, 10, Bhagat Singh, 
A.S.I. had falsely introduced a statement 
with a view to help the culprits and 
spoil the prosecution case. The High 
Court accepted the plea and found con- 
siderable merit in the contention of the 
learned counsel for the State, The High 
Court pointed out that Pritam Kaur, 
having named all the accused as assail- 
ants in the First Information Report and 
having reiterated this position in her 
Statement in the inquest proceedings, 
would not have given a different version 
to the Police Officer in a supplementary 
statement recorded on the 18th. The evi- 
dence of P. W. 10 discloses that on the 
evening of the 17th, he prepared the in- 
quest report during which proceedings 
he examined P. W. 3. and recorded her 


statement,- Later, he left for the scene 
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which he reached at 5.30 P.M. In cross- 
examination, the witness stated that he 
had recorded the statement of Pritam 
Kaur on 18th April which is marked as 
Ex. DD. The version given by P. W. 3 
in this supplementary statement is totally 
at variance with the prosecution case, It 
is difficult to perceive, under what cir- 
cumstances the police officer came to 
record a supplementary statement. 
Though the statement of the‘case by the 


A.S.I.. is appended to the inquest report,’ 


the statement of Pritam Kaur recorded 
at the inquest is not made available. 
There is no difficulty therefore, in coming 
to the conclusion that, the statement of 
Pritam Kaur during the inquest was in 
accordance with the First Information 
Report. We agree with the High Court 
that the supplementary statement, record- 
ed by P. W. 10, is not entitled to any 
weight and that it cannot be used for dis- 
crediting the testimony of Pritam Kaur. 
The trial court was clearly in error in 
rejecting Pritam Kaur’s evidence on the 
basis of the supplementary statement 
alleged to haye been recorded from her 
by P. W. 10, 


9. Another reason given ror’ rejecting 
the testimony of P. W. 3 by the trial 
court is that though P, W. 3’s daughter, 
Ranjit Kaur, was present and sustained 
injuries, that fact was concealed in the 
First Information Report.. In the. Report 
appended by the P. W. 10 to the Inquest 
Report, he mentioned that Pritam Kaur 
had got entered: the report at the police 
Station to the effect that when she and 
her daughter Ranjit went to their field 
for harvesting the wheat crop. four accus- 
ed inflicted injuries on her, her daughter 
and her husbend. It is not disputed that 
the First Information Report not only 
mentions the four accused but all the 
others. It is again clear that in the First 
Information Report, there is no mention 
of the presence of her daughter, Ranjit 
Kaur or her sustaining any injuries. The 
High Court rightly observed that Pritam 
Kaur had denied having made a state- 
ment to the Police that Ranjit Kaur ac- 
companied them and received injuries 
and that there was no reason for. her 
_ concealing it when she gave the First 
Information Report. As the High Court 
rightly points out that if Ranjit Kaur was 
present and sustained injuries, she would 
have been a very valuable eye-witness 
and her presence would not have been 
omitted. We agree with the conclusion 
of the High Court that the presence of 
Ranjit. Kaur and her sustaining injuries 
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was introduced by the Police with a 
view to damage the prosecution case. On 
a consideration of the evidence of Pri- 
fam Kaur, we find that she isa 
thoroughly dependable witness, It is 
only natural that. she accompanied ` her 
husband to the field where wheat crop 
had been raised. She had sustained 
several injuries and there could be no 
difficulty in coming to the conclusion that 
she was present and witnessed the oc- 
currence during which she sustained the 
injuries. Taking into account the fact 
that the First Information Report was . 
given with the utmost expedition and that 

all the relevant particulars such as the 
names of the accused, the weapons which. 
were used and the part they played have 
all been mentioned, we see no reason for 
rejecting her testimony. The fact that 
she had not mentioned the details such 
as which accused caused which injuries 
does not affect the credibility of her 
version. Her husband was in a critical 
condition and it is too. much to expect 
that. the report she gave at that time 
should contain all details about weapons 
and the injuries that were caused by the 
several accused, 


10. The evidence of the two other eyes 
witnesses, P, W. 4 and 5, Arjan Singh and 
Tota Ram, was rejected by the trial court 
on the ground that their evidence. was 
materially different from the statement 
made to the Police as, in their statement 
to the Police, they had only named four 
accused while in their evidence they 
would include three more persons. We. 
find that the statement, alleged to have 
been recorded by P. W. 10, is not entitled 
to much weight. The evidence of these 
two witnesses was attacked on the ground 
that the field, in which the two witnesses 
were supposed to be harvesting their 
wheat crops, was far away and that they 
could not have witnessed the occurrence, 
It was also submitted that there was a 
Gurdwara between their field and the 
field in which the occurrence took placa 


-but the High Court considered the points 


raised, and found that there was no obs 
struction between the field in which they 
were working and the scene of occurrenca 
and that when the noise was heard they 
left their field and moved towards the 
scene and that there could be no difficulty 
in accepting the testimony of P. Ws. 4 
and 5. According to P. W. 4, he and Tota 
Ram reached the place of occurrence on 
hearing the accused and Pakhar Singh 
quarrelling. On the way they observed 
the accused, injuring Pakhar Singh and 


k 


t. 
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Pritam Kaur. It is also clear that both 
the witnesses accompanied Pritam Kaur 
and the injured as the First Information 
Report discloses that the informant, Pri- 
tam Kaur came along with Arjan Singh 
and Tota Ram ‘and appeared at the Police 
station and got recorded the First Infor- 
mation Report. On a consideration of the 
evidence of P, Ws, 3, 4, and 5, the eye- 
witnesses, we are satisfied that they are 
natural witnesses and that their testimony 
is acceptable. Agreeing with the High 
Court we have no hesitation in finding 
that the prosecution has proved its case 
‘beyond all reasonable doubt. 


11. 
in this appeal is about the possession of 
the wheat field at the time of the occur= 
rence. If the accused were in possession 
of the field and the deceased came to dis- 
turb that possession, the case would take 
an entirely different complexion. It is 
common ground that there were disputes 
regarding the land. Both parties were 
trying to get the ‘patta’ registered in their 
name. The Commissioner of Patiala Divi- 
sion in. the proceedings. under the Punjab 
‘Land Revenue Act found that, Jaggir 
Kaur and her mother Ram Kaur were in 
possession for 20 years. but, whether the 
suit land was under consideration befora 
the Commissioner is not very clear. A 
suit was filed by Pakhar Singh, deceased, 
on 28-10-1969. -On the date of the inci- 
dent, the suit was pending and an interim 
order was passed.to the effect that the 
parties had agreed in respect of the ques- 


tion of possession that status quo will be . 


maintained and therefore ex- parte în- 
junction, issued in favour of the plaintiff, 
stands modified to the extent that, parties 
will maintain status quo in respect of pos- 
session. This would indicate that, there 
was an agreement between the parties as 
a result. of which the order of injunction 
was modified but from this order it is not 
clear as to who was in possession. Two 
material: documents, that very much sup- 
port the prosecution case regarding pos- 
session, are Exs. P-E and P-F. Ex. P-E is 
an extract from Khasra Girdwari papers 
relating to the land in question, Khasra 
.23/11/2, in the village of Bassi: Pakhar 


Singh is entitled as co-sharer: and it is © 


stated that he has raised kharif crop for 
the year 1963 and rabi crop for the year 
1964. In Ex. P-F; an extract from Khasra 
Girdavri relating to the land, it is enter- 
ed that Khasra No. 23/11/2, the owner. is 
Pakhar Singh and that he is the:cultivator 
and co-sharer and that he has -raised 
wheat and gram in the rabi crop for tha 
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The only question. that troubles us- 
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year 1970. The occurrence was on 17th 
April 1970 and the evidence of P. W. 3 on 
this point is that her husband and she had 
raised the wheat crop. In fact she ad- 
mitted that there was a dispute between 
Pakhar Singh and Nand Singh about the 
land which Pakhar Singh’s father left. 
While she admitted that there was dis- 
pute about the land, she stated that her 
husband had filed a suit against Jaggir 
Kaur and stay order had been granted by 
the court in favour of Pakhar Singh. She 
denied that the stay order was vacated 
before the occurrence or that the court 
had ordered that the party in possession 
of the land should harvest the crops. We 


- find that. the evidence of P. W. 3 that the 


Civil Court had granted stay in favour of 
the plaintiff and that they had raised the 
crop and went to the field in question for 
agricultural operations stands unrebutted 
by the defence. Though the court would 
be entitled, on the material on record, to - 
decide whether, the question of right of 
private defence has been established or 
not, it is the duty of the defence to make 
the necessary material available. They 
have failed to produce any order vacating 
the stay or any record to show that they 
had raised the wheat crop. The circum- 
stances also probabilise the prosecution 
case, There were 8 persons on the field 
harvesting the crop and having necessary 


‘weapons to repel any protest by the de- 


ceased. If the accused were in possession, 
it is most unlikely that the deceased and 
his wife alone would come-into the field 
to disturb the possession. On a close 
scrutiny of the material on record, we are 


Satisfied that there are no grounds for not 


accepting the conclusion of the High 
Court that the possession of the deceased 
and his wife were disturbed by the ac- 
cused. In‘the result, the plea of right of 
private defence of property” has to be 
negatived. 


12. The question now remains as to. 
what are the offences for which the ac- 
‘cused could be convicted. The parties 


“are closely related and the dispute was 


actually between the brother and the 
sister, the brother, claiming the property 
as his own, while the sister, supported .by 
her husband and his brothers claiming. 
that it belonged to the.sister, There was 


‘litigation in various courts -and there 


were disputes. about the actual possession. 
Obviously, the accused, by. strength of 
members, wanted to conclude the litiga- 
tion by taking forcible possession. There 
could be no doubt. therefore that, they 
trespassed into the land and caused in- 
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juries to Pakhar Singh which uliimately 
resulted in his death. Pritam Kaur was 
also injured, In determining what offences 
the accused are guilty of, it is necessary 
to consider the injuries that were inflict- 
ed on the deceased. The doctor, who was 
examined before the Committing Magis- 
trate and whose evidence was marked in 
the Sessions Court, found that the de- 
ceased had eight injuries. Injury No. 1 
was an incised wound 3” X 1/2” X 3/4” on 
the right side of the scalp 4” above the 
left ear, almost vertical bone underneath 
cut and fractured; Comminuted fracture 
of left parietal left temporal bone extend- 
ing to frontal and occipital. Front parie- 
tal suture opened. This injury, according 
to the doctor, was sufficient in the ordi-~ 
nary course of nature to cause death. The 
other injuries 2 to 6 are contusions and 
7 and 8 are abrasions. Injuries 2, 3, 4 
and 5 are below the knee on the right 
knee cap. Injuries 2 to 5 are contused 
wounds below the right knee injuring the 
bone. The bone was fractured to pieces, 
Injuries 2 and 3 are on the right leg below 
the knee, Injuries Nos. 4, 5 and 6 are 
contusions on the left leg below the knee, 
The bones below the left knee and the 
right knee are fractured into pieces. In- 
jury No. 7 is an abrasion horizontal 2” left 
side of back at the crest of the left iliac 
bone. The doctor was of the view that 
injuries 2 to 8 could not collectively nor- 
mally cause the death of Pakhar Singh: 
We agree with the doctor that the injury 
No. 1 is sufficient in the ordinary course 
of nature to cause death and . whoever 
caused the injuries would be guilty of an 
offence punishable under S. 302. The 
other injuries are mainly below the knee 
on the right and the left legs resulting in 
the fracture of the bones. In the back- 
ground of the incident; it is clear that due 
to the anxiety of the accused to harvest 
the wheat crop the occurrence took place, 
Taking into account all the circumstances 
we find the common object of the unlaw~ 
ful assembly was to cause a grievous hurt, 
It has to be considered whether all the 
accused should be found guilty of an 
offence under S. 302/149, for the injury 
caused by one of the members of the un~ 
lawful assembly which is found to be 
sufficient in the ordinary course of 
nature to cause death. None of the ap- 
pellants has been specifically charged 
under S. 302 and it is therefore not pos- 
sible to hold any one of the appellants 
guilty of causing, the injury which is suffi- 
cient, in the ordinary course of nature, 
to cause death. We are also not satisfied 
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from the circumstances that the injury 
was caused in prosecution of common 
object of the assembly or'that the mem- 
bers of the assembly knew it likely to be 
caused in prosecution of the common ob- 
ject. On a consideration of all thè cir- 
cumstances we are satisfied that the com- 
mon object of the unlawful assembly was 
to cause grievous injury with dangerous 
weapons, an offence punishable under 
S. 326. We, therefore, set aside the 
conviction and sentence, imposed on the 
appellants, under S. 302/149 but instead 
find them guilty under S. 326/149 and 
sentence them to seven years rigorous im-} 
prisonment and. a fine of Rs. 1,000/- each, 
and in default tc undergo a simple im-j 
prisonment for six months. The convic-} 
tions under S. 325/149, regarding the in-} 
juries caused to Pritam Kaur, P. W, 3, is 
confirmed. The sentence of 2 years 
rigorous imprisonment,’ imposed on the 
appellants, for an offence under S. 325/149, 
for causing injuries to P. W. 3, is con- 
firmed but, as the prosecution has not 
established the presence of the daughter, 
Ranjito, the conviction, under S. 323/149 
regarding the causing of injury to her, 
and the sentence imposed for the offence, 
is set aside. The conviction of the acs 
cused under S. 148 is confirmed. 


13. Before concluding the judgment 


“we would refer to the plea of the accused 


that she High Court was in error in allow- 
ing the appeal against acquittal without 
substantial and compelling reasons. We 
do not think, the decision of this Court, 
relating to the grounds on which an ap- 
peal against the acquittal could be allow- 
ed by the High Court, is relevant, for, 
this appeal is under S. 2 (a) of the 
Supreme Court (Enlargement of Criminal 
Appellate Jurisdiction) Act, 1970. By this 
section the accused, who has been acquit~ 
ted by the trial court, but, on appeal by 
the State, convicted and sentenced by the 
High Court, as specified in the section, is 
entitled, as of right, to appeal to this 
Court. As a court of appeal this court 
has got to go into all the questions of fact 
and law and decide the case on its merits, 
After a right of appeal has been provid- 
ed under the said section, the question,} 
whether the. High Court interfered on 
sufficient grounds or not, - will. not be 
material, as this court has to decide the 
case on its own merits. The decisions, 
regarding the scape of appeal against an 
acquittal, the powers of the High Court 
to interfere in an appeal against acquittal 
by the State, which may be relevant 


when the Supreme Court is acting under 
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Art. 136, are not material in deciding ar 
appeal by a person, whose acquittal has 
been set aside by the High Court, and 
who is entitled to prefer an appeal to this 
Court, 

Order accordingly. 
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State Financial Corparsons Act (63 € oO: 
1951), Ss. 31 and 32 — Proceedings under 
— Nature of — Application under S. 31 (1 
~- Court-fee payable is a fixed fee undez 
Sch. Il, Art. 1 (c) and not ad valorem 
either under Sch. I Art. 1 or Art. 7 
Bombay Court-fees Act. (1978) 19 Guj 
LR 294, Reversed. (Bombay Court-fees 
Act (36 of 1959), Sch. I, Arts. | and 7 and 
Sch. I, Art. 1 (c)). 


Section 31 (1) prescribes a special pro- 
cedure for enforcement of claims by tha 
Financial Corporation. Section 31 (1) 
enables the Corporation in the event af 
breach of agreement or default in pay- 
ment of loan or advance or an instalmens: 
thereof to make an application not merely 
for sale of mortgaged property but even 
for transferring the management of tha 
industrial concern to the Financial Cor- 
poration or merely injunct the industriel 
concern from transferring or removin3 
its machinery or plant or equipment from 
the premises of the concern without tha 
permission of the Board. An application 
for transfer of management of the indus. 
trial concern could, by no stretch of im. 
agination, be said to be an application fer 
repayment of the loan. Further, if an ap- 
plication under S. 31 (1) is merely for an 
injunction restraining the industrial cor= 
cern from transferring or removing its 
machinery or plant. or equipment without 
the permission of the Board, it coui 
hardly, or even remotely, be said that 
such a relief substantively provides fcr 
repayment of the loan or it is a-relief to 
prevent an anticipatory loss. The prov-- 


sion contained in sub-sec. (6) does not e¥-: 


_ pand the contest in the application mace 
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under S. 31 (1) as to render the applica- 
tion to be a suit between a mortgagee and 
the mortgagor for sale of mortgaged pro- 
perty. It may be, that in the ultimate 
analysis the result would be that the pro- 
perty will be sold for repayment of the 


‘loan or advance taken by the industrial 


concern from the Corporation but it 
could not be said that it is a substantive 
relief claimed by the Corporation which 
can be valued in terms of monetary gain 
or prevention of monetary loss as envisag~ 
ed by Art. 7 of the Sch. 1 of Court-fees 
Act. The substantive relief in an appli- 
cation under S. 31 (1) is something akin 
to an application for attachment of pro- 
perty in execution of a decree at a stage 
posterior to the passing of the decree. 
(Paras 9 to 13) 
Looking at the whole conspectus_ of 
provisions in S. 32 coupled with the nature 
of relief sought’ under S. 31 (1) it becomes 
clear that special provision is made for 
certain types of Reliefs that can be ob- 
tained by a Corporation by an applica- 
tion under S. 31 (1) which could not be 
styled as substantive relief for repayment 
of mortgage money by sale of mortgaged 
property. Nor can it be said to be a pro- 
ceeding to obtain substantive relief cap- 
able of being valued in terms of monetary 
gain or prevention of monetary loss. The 
form of the application, the nature of the 
relief, the compulsion to make interim 
order, the limited enquiry contemplated 
by sub-sec. (6) of S. 32 and the nature of 
relief that can be granted and the manner 
of execution clearly show that the appli- 
cation under S. 31 (1) is neither a plaint 
as contemplated by Art. 1 of Sch. I nor 
an application in the nature of a plaint 
as contemplated by Art. 7 of Sch. I of 
Bombay Court-fees Act. (Para 13) 


Hence an application under S. 31 (1) of 
the Act would be covered by the residuary 
Art. T {c} of Sch. II of the Bombay Court- 
fees Act and it should bear a fixed court- 
fee in the sum of 0.65 paise. There- 
fore, the High Court was clearly in error 
in holding that the application should 
bear ad valorem court-fee, (1978) 18 Guj 
LR 294, Reversed.. (Para 14) 

Anno: AIR Manual (3rd Edn.), St. Fin, 
Corpns. Act, S. 31, N. I and S. 32, N. 1; 


- Bombay Court-fees Act, Sch. I Art. 1, 


N. 1; Sch. 1, Art. 7, N. 1 and Sch. II, Art. 1, 
N. 1. ` 


Cases Referred: Chronological Paras 
AIR -1970 SC 1212 : (1970) 3 SCR 680 12 
AIR 1964 SC 457 : (1964) 5 SCR 230 11 

Mr. Soli, J. Sorabjee, Addl. Sol. Gene- 


H, ‚Parekh Advocate, with 
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him), for Appellant; Mr. D. V. Patel Sr. 
Advocate (Mr. Badri Das Sharma and 
M. N. Shroff, Advocates with him), for 
Respondent No. 5. 


DESAI, J.:— This appeal by special 
leave raises a narrow but interesting 
question on the nature of proceedings 
under Ss. 31 and 82 of the State Finan- 
cial Corporations Act, 1951 (‘Act for 
short) which has a direct impact on the 
question of court-fees to be paid on an ap- 
plication that may be made under S. 31 
of the Act. The question arose in the con- 
text of the fcllowing facts: 


2. The State of Gujarat set up the 
Gujarat State Financial Corporation 
(‘Corporation’ for short), the appellant 
herein, under S. 3 of the Act. The Cor- 
poration was set up inter alia for grant- 
ing or guaranteeing the loans to be raised 
by industrial concerns either from sche- 
duled banks or State Co-operative banks 
or those floated in the public market. The 
Corporation guaranteed numerous such 
loans, advanced to the industrial concerns 
in the State of Gujarat on certain terms 
and conditions agreed between the par- 
ties. When the industrial concern de- 
faults in repayment of loan or fails to 
comply with the terms of the agreement 
the Corporation is entitled to make an ap- 
plication to the District Judge within the 
limits of whose jurisdiction the industrial 
concern carries on the whole or substan- 
' tial part of its business for one or more 
of the reliefs set out in S. 31 (1) of the 
Act. The Corporation appears to have 
made applications purporting to be under 
S. 31 (1) of the Act in. various District 
Courts: in the State of Gujarat against 
different industrial concerns. A question 
was raised in the District Courts about 
the proper court-fee payable on such ap- 
plications. The Corporation contended 
that the application would be governed 
by Art. 1 (c) of Sch. II of the Bombay 
Court-fees Act, 1959, and a fixed court- 
fee in the amount of 65 paise would be 
payable in respect of the application. On 
the other hand, the State contendéd that 
the application would be governed either 
by Art. I of Sch. I or at any rate by Arti- 
cle 7 of Sch. I and the court-fee payable 
would be ad valorem on the amount of 
value of the subject-matter in dispute or 
on the amount of the monetary gain or 
loss to be prevented according to the scale 
prescribed under Art. I of Sch. I. It ap- 
pears that except for the Distt. Judge, 
Broach, all other District Judges accepted 
the contention on behalf of the State, The 
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Distt. Judge, Broach was of the opinion 
that the application under S. 31 (1) was in 
the nature of an execution application and 
it would be governed by Art. 1 (c) of 
Sch. II. The Corporation preferred revi- 
sion applications to the High Court ques- 
tioning the correctness of the decisions 
directing levy of ad valorem court-fee. 
The State of Gujarat also preferred a re- 
vision application against the decision of 
the Distt. Judge, Broach holding that the 
application under S. 31 (1) of the Act was 
in the nature of an execution application. 
The High Court by a common judgment 
held that the application under S. 31 (1) 
should bear ad valorem court-fee. In 
reaching this conclusion the High Court 
treated the application under S. 31 (1) of 
the Act on par with a suit by a mort- 
gagee to enforce the mortgage debt by 
sale of the mortgaged property which is 
being treated as a money suit falling 
within the purview of Art. I of Sch. I. 
Alternatively, it was held that even if the 
application under S. 31 (1) is not a plaint 
within the meaning of Art. 1 of the Sch. I, 
it would fall within the purview of Art. 7 
of Sch. I which provides an ad valorem 
court-fee on an application made for ob- 
taining substantive relief which is capable 
of being valued in terms of monetary 
gain or prevention of monetary loss be- 
cause to all intents and purposes the ap~ 
plication is one for recovery of the out- 


~ standing claim of the Corporation. In 


accordance with these findings the revi- 
sion applications preferred. by the Corpo~« 
ration were dismissed and the one prefer- 
red by the State was allowed. 


3. Mr. Sorabji, learned counsel who 
appeared for the appellant Corporation 


-contended that the view taken by the 


learned Judge of the High Court that on 
an analogy the application under S. 31 (1) 
by the Corporation is akin to a suit by a 
mortgagee to enforce his mortgage debt 
by sale of mortgaged property and, there« 
fore, money suit, falling within the pur- 
view of Art. 1 of Sch. I of the Bombay 
Court-fees Act, 1959, or the observation 
that the substantive relief claimed in the 
application is one.which is capable of 
being valued in terms of monetary gain 
or prevention of monetary loss and would 
attract Art. 7 of Sch I, is not correct. 


4. The State Financial Corporations 
Act, 1951, was enacted by the Parliamenf 
with a view to enabling the State Gov- 
ernments to establish a Financial Corpo« 
ration for enhancing the pace of indus- 
trialisation by providing credit on easy 
terms for setting up industrial concerns 
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and/or for expanding the activities of the 
existing industrial concerns. Section 25 
enables the Financial Corporation to carry 
on and transact any of: the businesses 
set out therein which includes guaran-< 


teeing on such terms and conditions as ` 


may be agreed upon {i) loans raised by 
industrial concerns which are repayable 
within a period not exceeding 20 years 


and are floated in the public market; o? -` 
(ii) loans raised -by industrial. concerns 


from scheduled banks or State Co-opera~ 
tive Banks. It can also underwrite the 
issue of stock, shares, bonds or debentures 
by an industrial concern, The Corpora- 
tion can either guarantee the loan raised 


by the industrial concern or may even.. 


grant itself a loan on such terms and con- 
ditions as may be agreed upon between 
the Corporation and the industrial con- 


5. Sec. 29 confers upon the Financial 
Corporation, in case of default by indus- 
trial concern, the right to take over tha 
management or possession or both of tha 
industrial concern as well as the right to 
transfer by way of lease or sale and rea~ 
lise the property pledged, mortgaged, 
hypothecated or assigned to the Financial 
Corporation, and any transfer of property 
made by the Corporation in exercise cf 
the power. conferred by S. 29 shall vest 
in it all rights in or to the property trans~< 
ferred .as if the transfer had been mada 
by the owner of the property, 


6. The relevant two sections with 
which we are concerned in this appeal 
are Ss. 31 and ss Section 31 provides es 
under s 


31. (1) Where an industrial concern, in 
breach of any, agreement, makes any de- 
fault in repayment of any loan or advance 
or any instalment thereof or in meeting 
its obligations in relation to any Zuaran< 


tee given by the Corporation or otherwise: 


fails to comply with the terms of its agree« 
ment with the Financial Corporation or 
where the Financial Corporation requires 
an industrial concern to make immediate 
repayment of any loan or advance under 


S. 30 and the industrial concern fails to. 


make such repayment, then, without pre- 
judice to the provisions of S. 29 of this 
Act and of S. 69 of the T. P. Act, 1882, any 
officer of the Financial Corporation, gene~ 
rally or specially authorised: by the Board 
in this behalf, may apply to the district 
Judge within the limits of whose jurisdic- 
tion the industrial concern carries on the 
whole or a substantial part of its business 
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for one or more of the following reliefs, 


‘namely :— 


(a) for an order for the sale of the pro- 
perty pledged, mortgaged, ‘+hypothecated 
or assigned to the Financial Corporation 
as security for the loan or advance; or 

(b) for transferring the management of 


the industrial concern to, the Financial 


Corporation; or 

(c) for an ad interim injunction re- 
Straining the industrial concern from 
transferring or removing its machinery 
or plant or equipment from the premises 
of the industrial concern without the per- 
mission of the Board, where such removal 

is apprehended, 


(2) An application under sub-sec. (1) 
shall state the nature and extent of the 
liability of the industrial concern to the 
Financial Corporation the ground on 
which it is made and such other parti- 
culars ag may be prescribed,” 


7. Section 32 (1) provides that when 
an application is made seeking reliefs 
mentioned in Cls. (a) and (c) of sub-sec- 
tion (1) of S. 31, % is obligatory upon the 
District Judge to pass an ad interim order 
attaching the security or so much of the 
property of the ‘industrial concern as 
would on being sold realise an amount 
equivalent in value to the outstanding 
liability of the industrial concern to the 
Financial Corporation together with the 
costs of the proceedings with or without 
an ad interim injunction restraining the 
industrial concern from transferring or 
removing its machinery, plant or equip- 
ment. If the applicant seeks relief men- 
tioned in Cl. (b) of sub-sec. (1) of S. 31, 
the District Judge. shall pass an order of 
ad interim injunction restraining the in- 
dustrial concern from transferring or re- 
moving its machinery, plant or equip- 
ment, A notice accompanied by copies 
of the interim order and the application | 
is required to be served upon the indus~ 
trial concern calling upon it to show 
cause why ad interim order of attachment 
should not be made absolute or the in- 
junction confirmed or the management 
transferred to the Corporation. If no 
cause is shown on or before the specified 
date, the order is to be made absolute. 
Sub-section (6) of S. 32 provides that if 
the industrial concern shows cause, the 
Distt, Judge is required to investigate the 
claim of the Financial Corporation in ac- 
cordance with the provisions contained 
in the Civil P, C., 1908, in so far as such 
provisions. may be applied thereto. On 
completing the investigation the District 
Judge may either confirm the order or 
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vary the order or release the property 
from attachment. An order of attach- 
ment or sale of property has to be 
carried into effect as far as practicable in 
the manner provided in the Civil P. C. 
1908, for the attachment or sale of pro- 
perty in execution of a decree as if the 
Financial Corporation were the decree 
holder. 


8. Art. 1 of Sch. I of the Court-fees 
Act provides for ad valorem court-fee on 
a plaint or memorandum of appeal (not 
otherwise provided for in the Act) or of 
cross-objections presented to any civil 
or revenue court, to be levied according 
to the scale set out in the Schedule on the 
value of the subject-matter in dispute. 
Art. 7 provides for court-fees on a plaint 
or application or petition other than those 
- provided in the earlier Articles to obtain 
substantive relief capable of being valued 
in terms of monetary gain or prevention 
of monetary loss including cases where 
an application or petition is treated either 
as a plaint or is described as the mode of 
obtaining the relief as aforesaid, the fee 
to be calculated on the amount-of the 
monetary gain. or monetary loss to be 
prevented according to the scale pre- 
scribed under Art. 1, 


§. Section 31 (1) prescribes a special 
procedure for enforcement of claims by 
the Financial Corporation. The Corpora- 
tion is to make an application for the re- 
liefs set out in S. 3r (1). The reliefs that 
a Court can grant under S. 31 (1) are the 
sale of the property mortgaged, etc. to a 
Financial Corporation as security for the 
loan or advance; transfer of the manage~ 
ment of the industrial concern to the 
Financial Corporation or restraining the 
industrial concern from transferring or 
removing its machinery or plant or equip- 
ment from the premises of the industrial 
_jeoncern without the permission of the 
Board of the Financial Corporation. An 
application for such a relief is certainly 
not a plaint in a suit for recovery of mort- 
gage money by sale of mortgaged pro- 
perty. On a breach of an agreement by 
an industrial concern the Corporation can 
seek one or more of the three reliefs set 
out in S. 31 (1). If the Corporation seeks 
the relief of transferring the management 
of the industrial concern to the Financial 
Corporation it could hardly be said that 
the application purports to be a plaint for 
recovering the mortgage money by sale 
{of mortgaged property. It would be in- 
appropriate to say that on an analogy ań 
application under S5. 31 (D) is something 


akin to a suit by a:mortgagee to recover. 
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mortgage money by sale of mortgaged 

property.. At any rate, in an application! 
under S. 31 (1) the Corporation does not'. 
and cannot pray for a decree for its out- 

Standing dues. It can make an applica- 

tion for one of the three reliefs, none of 
which, if granted, results in a money de- 

cree, or decree for recovery of outstanding 
loan or advance. Sec. 31 (1) of the Act, in 
the circumstances therein set out, permits 
the Corporation to seek one or more of 
the three reliefs therein stated. It is 
difficult to comprehend that merely the 
form of relief would attract one or the 
other article of Court-fees Act. If relief 
of sale of mortgaged property is sought 
which permits an argument that the ap- 
plication is nothing but a suit for-realising 
mortgage money by sale of mortgaged 
property and, therefore, ad valorem 
court-fees is payable, then what would be 
the nature of the application when instead 
of sale of mortgaged property the relief 
asked for is transfer of the management 
of the industrial concern or an interim 
injunction restraining the industrial con- 

cern from transferring or removing its 

machinery, plant or equipment from th 

premises of the industrial concern with- 

out the permission of the Board? In the 
last mentioned two cases the relief is in- 
capable of any monetary evaluation, The 
High Court got over this difficult ques- 
tion by merely observing that this need 
not be answered in the petitions before 
the High Court. Frankly speaking, they 
shed some light or the nature of the pro- 
ceedings contemplated by S, 31 and S. 32 
of the Act clearly points to the conclu- 
sion that the proceedings are not in the 
nature of a money recovery proceedings. 


_Article 1 of Sch. I would, therefore, not 


be attracted and we must say in fairness 
to Mr. D. V. Patel, learned counsel for 
the respondent State of Gajarat who 
specifically stated that the application 
would not fall under Art: 1 of Sch. I but 
it would be governed by Art. 7 of Sch. I, 


10. Developing the contention, Mr. 
Patel urged that the substance of the 
matter is that even if the Corporation ap- 
plies for an order of sale of mortgaged 
property, the substantive relief is one of 
sale of mortgaged property so that the 
Corporation may reimburse itself of the 
loan advanced to the industrial concern 
thereby acquiring monetary gain or at 
any rate preventing monetary. loss. The 
outward form, it was said, may be dif- 
ferent but the substance of the matter is 
that the Corporation seeks to recover its 
loan by sale of mortgaged property. It. 
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was said that at any rate either the Cor- 
poration by the substantive relief seeks 
to make a monetary gain of reimbursing 
itself in respect of the loan advanced by 
lt or prevents the loss that it may suffer 
if the loan is not repaid, by bringing the 
mortgaged property to court auction and 
appropriate the sale price towards Hs 
loan. 


11. Section 31 (1) enables the Corpo- 
ration in the event of breach of agree- 
ment or default in payment of loan or 
advance or an instalment thereof to 
make an application. not merely for 
sale of mortgaged property but even 
for transferring the management of thea 
industrial concern to the Financial Cor- 
poration or merely injunct the indus- 
trial concern from transferring or re- 
moving its machinery or plant or equiv- 
ment from the premises of the concern 
without the permission of the Board, An 
application for transfer of management 
of the industrial concern could, by no 
stretch of imagination, be said to be an 
application for repayment of the loan 
though Mr, Patel did say that the manage- 
ment can only be retained till such time 
_las the Corporation reimburses itself. Fur- 
ther, if an application under S. 31 (1) is 
merely for an injunction restraining the 
industrial concern from transferring or 
removing its machinery or plant or equip- 
ment without the permission of the Board, 
it could hardly, or even remotely, be said 
that. such a relief substantively provides 
for repayment of the loan or it is a relief 
to prevent an anticipatory loss. Let it 
be recalled at this stage that if the Court- 
fees Act is a taxing statute its-provisions 
have to be construed strictly in favour 
of the subject litigant (vide State of 
Maharashtra v, Mishrilal, (1964) 5 SCR 
230 at p. 234: (ATR 1964 SC 457 at p. 459), 
In a taxing statute the strict legal posi- 
tion as disclosed by the form and not the 
substance of the transaction is determi- 


native of its taxability (vide Joint Com- ` 


mercial Tax Officer, Harbour Div, II, 
Madras v. Young Men’s Indian Association 
(Regd.), Madras, (1970) 3 SCR 680 at 
p. 688 : (AIR 1970 SC 1212 at p. 1217). If 
it is a fee, the enormity of the exaction 
will be more difficult to sustain. While 
we do not pronounce, we indicate the im- 
plication of the High Court's untenable 
view. | | 

12. What then is the nature of pro- 
ceedings contemplated by S. 31 (1) if it is 
not a suit by the mortgagee for recovery 
of mortgage money by sale of mortgaged 
property, Section 31. would to some ex- 
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tent provide a clue to this question. On 
an application under S. 31 (1) being made 
it is obligatory upon the Court to make 
an interim order attaching the security 
with or without interim injunction re- 
straining the industrial concern from 
transferring or removing its plant, machi- 
nery or equipment without the permis- 
sion of the Board of the Corporation. If 
the relief claimed in the application is! . 
transfer of the management of the indus- 
trial concern to the Corporation it is ob- 
ligatory upon the Distt. Judge to grant 
an ad interim injunction restraining the 
industrial concern from transferring or 
removing its machinery, plant or equip- 
ment. In either event a notice notifying 
the industrial concern to show cause why 
the order should not be made absolute 
is required to be served upon the indus-. 
trial concern. 

13. It was said that if cause is shown 
by the industrial concern it is obligatory 
upon the Distt, Judge to investigate the 
claim of the Financial Corporation in ac- 
cordance with the provision contained in 
the Civil P. C. 1908, in so far as such pro- 
visions may be applied thereto. The con- 
tention is that once an industrial concern 
shows cause and contests the application 
of the Corporation there arises a lis be- 
tween the parties which would include 
the investigation of the monetary claim 
of the Corporation and per se it would be 
a suit between the mortgagee and the 
mortgagor in which the ultimate relief is 
sale of mortgaged property for repay- 
ment of the mortgage money. Sub-sec- 
tion (6) of S. 32 of the Act has to be read 
in the context in which it is placed. The 
claim of the Corporation is not the mone- 
tary claim to be investigated though it 
may become necessary to specify the 
figure for the purpose of determining how 
much of the security should be sold. But 
the investigation of the claim does not in- 
volve all the contentions that can be 
raised in a suit. The claim of the Corpo- 
ration is that there is a breach of agree- 
ment or default in making repayment of 
loan or advance or instalment thereof 
and, therefore, the mortgaged property 
Should be sold. It is not a money claim 
The contest can be that the jurisdictional 
fact which enables the Corporation to 
seek the relief of sale of property is not 
available to it or no case is made out for 
transfer of management of the industrial 
concern. Sub-sec. (7) of S. 32 prescribes 
what reliefs can be given after investiga- 
tion under sub-sec. (6) is made, and it 
clearly gives a clue to the nature of con- 
test under sub-sec, (6). Sub-sec. (8) of 
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S. 32 only prescribes the mode and 
method for executing the order of attach- 
ment or sale of property as provided in 
the Civil P. C. Sub-secs. (6), (7) and (8) 
of S. 32 read together would give an op- 
portunity to the industrial concern to ap- 
pear and satiszy the District Judge that 
the situation invisaged by S. 31 (1) has 
not arisen and the relief should not be 
. granted. In the absence of a provision 
giving such an opportunity to the indus- 
trial -concern to whose detriment the 
_order is required to be made a serious 
“question may arise about the constitu- 
tional validity of the procedure : pre- 
scribed under S. 31 (1) inasmuch as it 
‘would be violative of principles of natu- 
ral justice and that too in a proceeding 
in a Court of Law. The provision con- 
tained in sub-sec. (6) does not expand the 
contest in the application made under 
S. 31 (1) as to render the application to 
be a suit between a mortgagee and the 
mortgagor for sale of mortgaged pro- 
perty. It may be, as contended by Mr. 
Patel,. that in the ultimate analysis the 
result would be that the property will be 
sold for repayment of the loan or advance 
taken by the industrial concern from the 
Corporation but it could not be said that 
it is a substantive relief claimed by the 
Corporation which can be valued in 
terms of monetary gain or prevention of 
monetary loss as envisaged by Art. 7 of 
Sch. I of Court-fees Act. The substantive 
relief in an application under S. 31 (1) is 
something akin to an application for at- 
tachment of property in execution of a 
decree at a stage posterior to the passing 
of the decree. We are unable to appre- 
ciate the view taken by the High Court 
that the proceeding is not in the nature 
of execution of a decree because the 
question of enforcement of the order of 
attachment or sale would only arise after 
the same is made absolute under sub-sec« 
tion (7). One has to look at the whole 
conspectus of provisions in S. 32 coupled 
with the nature of relief sought under 
S. 31 (1) and it becomes clear that special 
provision is made for certain types of re- 
liefs that can be obtained by a Corpora- 
tion by an application under S. 31 (1) 
which could not be styled as substantive 
relief for repayment of mortgage money 
by sale of mortgaged property. Nor can 
it be said to be a proceeding to obtain 
substantive relief capable of being valued 
in terms of monetary gain or prevention 


of monetary loss. The form of the ap- 


plication, the nature of the relief, the 


compulsion to make interim order, the 
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limited enquiry cantemplated by sub-sec- 
tion (6) of S. 32 end the nature of relief 
that can be granted and the manner of 
execuzion clearly.show that the applica- 
tion under S. 31 (1) is neither a plaint as 
contemplated by Art. 1 of Sch. I nor an 
application in the nature of a plaint as 
contemplated by Art. 7 of Sch. I of Court- 
fees Act. i 


14. Once Art. 7 of Schedule I of the 
Court-fees Act is excluded there was 
(and could be) no dispute that an appli- 
cation under S. 31 (1) of the Act would be 
covered by the residuary Art. 1 (c) of 
Sch. If of the Court-fees Act and it should 
bear a fixed court-fee in the sum of 
65 paise. Therefore, the High Court was 
clearly in error in holding that the ap- 
plication should. bear ad valorem court~ 
fee, 


15. When dealing with a question of 
court-iee, the perspective should be in- 
formed by the spirit of the magna carta 
and of equal access to justice which sug- 
gests that a heavy price tag on relief in 
Court should be regarded as impalatable, 

16. In this view of the matter this ap- 
peal is allowed and the order made by 
the High Court as well as the orders 
made by the various District Judges except 
the District Judge, Broach, are set aside, 


. On the question of costs, we looked at the 


specimen applicatians filed by the Corpo- 
ration disclosing a clear lack of wisdom 
on the part of the Corporation in asking 
for a decree for certain amount which 
could not .be granted under S. 31 (1), 
Therefore, there was a misconception on 
either side and th: .proper order should 
be s the parties shall bear their own 
Cos ri = 


Appeal allowed, 
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1978 : State of U. P. v. 


When the confession is a retracted ore 
it can be acted upon only if substantially 
corroborated by independent circurm~ 
stances, It is not necessary that a re- 
tracted confession should be corrobora-- 
ed in each! material particular, but it-.s 
sufficient that there is a general corre- 
boration of the important incidents mez- 
tioned in the confession. (Para L1) 

Anno: AIR Manual (8rd Edn.) Evi, Ast, 


S. 24 N. 20 (B). 
(B) Evidence Act (1 of 1872), S. 9 — 
Identification evidence — Value of — 


Criminal Appeal No, 1511 of 1969, D- 
29-9-1970 (All), Reversed. 

Budh Sen v, State of U. P. (AIR 1970 
SC 1321) does not lay down a rule bf 
universal application: that the identifia~ 
tion evidence is a very weak type f 
evidence. Where the witness correcty 
identifies the accused at a T. I, parade 
held by a Magistrate after observing ll 
the essential formalities and taking tae 
necessary precautions and then ideni- 
fies the accused also in court the évi- 
dence of identification can be believed 
unless the evidence of witness suffers 
from some other infirmity. Moreov-r, 
the evidence of identification becorres 
stronger if the witness has an opporti- 
nity of seeing the accused not for a few 
minutes but for some length of time, in 
broad day light, when he would be able 
to note the features of the accused mare 
carefully than on seeing the accused in 
a dark night for a few minutes, Criminal 
Appeal No, 1511 of 1969, D/- 29-9-1970 
(All), Reversed. (Para =6) 

Anno: AIR Manual (3rd Edn.) Eni, 
Act, S. 9 N. 5 GO). 


(C) Criminal P. C, (5 of 1898), 
Specimen handwriting, if a 
within S. 162, 
Art, 20 (3)). 


Merely taking a specimen handwrithg 
does not amount to be giving a statement 
so as to be hit by 5, 162 Cr. P. C. Sy 
giving specimen handwriting, the accts- 
ed person does not furnish evider-re 
against himself, So when an accucd 
person is compelled to give a specinen 
handwriting it may be said that he bas 
been compelled to be a witness; it can- 
not, however, be said that he has ben 
compelled to be a witness. ‘against himn- 
self, AIR 1961 SC 1808, Foll. (Para -1) 

Anno: (i) AIR Comm. Cr. P. C. (Eth 
Edn.) S, 162 N. 3; (ii) AIR Comm. Consm 
of India (2nd Edn.),. Art, 20 N. 5 (C) a 
and (D). 

(D) Constitution of India, Art, 136 — 
Appeal against acquittal — Interfererce 


S. 162 —! 
statement 


(Constitution of. Inda, _ 
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by Supreme Court — When open — Cr. 
A. No, 1511 of 1969, D/- 29-9-1970 (All), 
Reversed, 


In appeal by accused akant his con- 
viction in a murder case the High Court 
committed errors of record and overlook- 
ed important circumstances and had 
drawn inferences more on imagination 
than on the proved evidence in the case. 
On the question -of identification it laid 
down a wrong law on the basis of which 
it failed to consider that evidence, The 
confession of the accused was discarded 
by the High Court on irrelevant grounds 
based on pure speculation. The High 
Court misread the evidence and revers- 
ed the judgment of the Sessions Judge 
without displacing important conclusions 
arrived at by the Sessions Judge, The 
High Court overlooked important cir- 
cumstances which fully proved the case. 
Even regarding the confession it had not 
made a correct approach which was first 
to take the confession and then to find 
out how much of it was corroborated by 
other independent evidence, On State’s 
appeal by special leave: 


Held that the High Court committed 
errors of law and fact on most vital 
points, There were substantial and com- 
pelling reasons for setting aside the 
order of acquittal passed by the High 
Court in favour of the accused, Hence, 
the judgment of acquittal as passed by 
the High Court was not sustainable, Cri- 
minal Appeal No. 1511 of 1969, D/- 29-9- 
1970 (All), Reversed. (Paras 50, 51) 

Anno: AIR Comm, Const. of India, 
Art, 136 N, 11, i 
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FAZAL ALI, J.:— This appeal by spe- 
cial leave is directed against the order 
of the Allahabad High Court dated 29th 
September, 1970 by which the High 
Court acquitted the respondents of the 
charges framed against them by the 
Sessions Judge, Dehra Dun, 


2. The Sessions Judge, Dehra Dun by 
his order dated 16th July, 1969 convict- 
ed the respondents Boota Singh, Asa 
Singh, Trilok Singh and Raghubir Singh 
under Section 302 read with Section 34 
LP.C, and also under Sec, 120-B IP.C, 
Boota Singh, Trilok Singh and Asa Singh 
were sentenced to death under Sec, 302 
read with Section 34 and Section 120-B 
LP.C. while Raghubir Singh was sen- 
tenced to imprisonment for life for the 
offence under Section 302 read with Sec- 
tion 34 and Section 120-B LP.C, The four 
respondents mentioned above were alsa 
convicted under Section 364 read with 
section 34 and Section 120-B I,P.C, and 
Section 394 read with Section 34 and 
Section 120-B I.P.C, and each of them 
were sentenced to rigorous imprisonment 
for seven years under each count, Boota 
Singh was further convicted of the of- 
fence under Section 419, I.P.C, and Sec- 
tion.471 read with Section 465 I.P.C, and 
Section 471 read with Section 466 I.P.C, 
and sentenced to rigorous imprisonment 
for two years, one year and four years 
respectively. As three of the respon- 
. dents, viz., Boota Singh, Trilok Singh 
and Asa Singh were sentenced to death, 
the Sessions Judge made a reference to 
the High Court of Allahabad for confir- 
mation of the sentence of death, The 
respondents who have been convicted by 
the Sessions Judge also filed appeals 
against their convictions and sentences, 
The appeal was heard by a Division 
Bench of the Allahabad High Court 
which reversed the judgment of the 
learned Sessions Judge and acquitted all 
the respondents of the charges framed 
against them. 


3. Thereafter, the State of U, P. pre« 
ferred an appeal to this Court and after 
special leave was granted by this Court, 
the appeal has been placed before us for 
hearing. At the time when the special 
leave was granted, the court issued non- 
bailable warrants against the four res- 
pondents in pursuance of which Boota 
Singh, Trilok Singh and Raghubir Singh 
surrendered but Asa Singh remained 
absconding, During the pendency of the 
appeal the respondent Trilok Singh died 
and it is, therefore, manifest that the 
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appeal so far as this respondent is con- 
cerned has abated, Before we took up 
the appeal for hearing we segregated 
the appeal of Asa Singh as he was ab- 
sconding and directed that the appeal 
against other respondents will be heard 
but the appeal of Asa Singh will be 
kept pending, 


4. Briefly the prosecution case may 
be summarised as follows:: Respondent 
Asa Singh and his brother Bal Singh had 
entered into an agreement with Ram 
Lal P.W. 16 and his father Kaka Ram 
for purchasing 68 bighas of land at the 
rate of Rs, 225 per bigha and an earnest 
money of Rs. 3,200 had been paid by 
Asa Singh and Bal Singh at the time of 
the agreement and the balance of the 
amount was agreed to be paid on the 
25th December, 1953, The respondent 
Trilok Singh had accompanied Asa Singh 
and the latter went to Ram Lal for ne- 
gotiating the aforesaid purchase, The 
prosecution alleged that Asa Singh and 
Boota Singh respondents were first 
cousins and were residents of Chhidar- 
wala, Boota Singh was also related to 
Trilok Singh inasmuch as Trilok Singh’s 
sister is wedded to the cousin of Boota 
Singh. After the agreement, Asa Singh 
appears to have found some difficulties 
in arranging for the money to be paid 
to the vendee P.W. 16 Ram Lal and un- 
der the terms of the agreement if the 
money was not paid by the due date the 
entire’ amount of earnest money of Ru- 
pees 3,200 was liable to be forfeited. In 
such a situation the four respondents 
entered into a conspiracy to obtain 
money by means fair or foul. They ac- 
cordingly hit upon a plan to obtain a 
taxi on hire and after taking possession 


‘of it to do away with the driver and 


sell the taxi at some other place and 
utilise ‘the consideration of the sale for 
payment to Ram Lal towards the 
balance .of the purchase money, In exe- 
cution of this common plan Asa. Singh 
remained at’ Doiwala while Boota Singh, 
Trilok Singh and Raghubir Singh went 
to Dehra Dun and contacted Inder Singh 
P.W. 2 at Punjab Taxi Service, Dehra 
Dun. Trilok Singh and Raghubir Singh 
remained standing at the petrol pump 
a few paces away from the office of the 
Punjab Taxi Service. Boota Singh respon- 
dent went in and approached Inder 
Singh P.W, 2 and introduced himself as 
K. Sharma of the Indian Army and gave 
out that he was on a round for recruit< 
ing girls for the military and for this 
purpose he needed the taxi on ‘hire, The 
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bargain was finally struck and Inder 
Singh P.W, 2 agreed to provide Boota 
Singh with his taxi at the rate of Rs. 30 
per day. Boota Singh thereafter execut~ 
ed a document Ex, Ka-4 in proof of the 
receipt of the car and paid Rs, 50 as ad- 
vance, Lal Singh, the deceased son of 
Inder Singh was the driver of the taxi 
and in fact the virtual owner of the taxi. 
The taxi given to Boota Singh bore 
number UPS-6679, Inder Singh directed 
Lal Singh to take the taxi with Boota 
Singh and his companions, Raghuhbir 
Singh and’ Trilok Singh boarded the taxi 
when it reached the petrol pump. From 
Dehra Dun the taxi came to Doiwala 
where the party of Boota Singh was 
joined by Asa Singh. Thereafter all the 
members of the party took their meals 
at the hotel of Khem Singh P, W., 5 and 
Boota Singh had purchased a cake of 
soap from the shop of Jaidev Singh 
P.W.7. Thus all the four respondents 
were last seen together at Doiwala by 
P.Ws. 5 and 7. From there the respon~ 
dents proceeded to Chhidarwala by fo- 
rest road and after crossing some forest 
barriers ultimately reached Chhiddar-~ 
wala where it was decided to murder 
Lal Singh and take complete possession 
of the taxi, In pursuance of this conspi« 
racy Lal Singh was taken to the forest 
and killed by the respondents, According 
to the’ prosecution, as disclosed in the 
confession of respondent Boota Singh 
Ex, Ka-81, Trilok Singh first fired two 
shots at the deceased and then Asa Singh 
dealt a gandasa blow on the neck of tne 
deceased, 


5. After having accomplished this ne- 
farious feat the respondents took tné 
precaution of removing the number plete 
of the car and substituted a new plate 
bearing number, UPM-3236. Thereafter, 
the respondents Boota Singh and Raghu~ 
bir Singh went to Ambala where they 
tried to get the car with the new num- 
ber insured, and finally landed at Bom= 
bay and negotiated for the sale of the 
car through a broker and in this con- 
nection contacted P.W, 62 Raja Ram 
Narain Rane who offered to sell the car 
at Rs. 16,000 out of which a sum of Ru- 
pees 500 was to be given to Raja Ram 
Narain Rane P.W. 62, This happened on 
16th December, 1963. At the time of ne- 
gotiations with Raja Ram Narain Rane 
Boota Singh gave out his name as J. P, 
Singh and represented that he was the 
son of S. P, Bareilly, It appears how- 
ever that some discrepancy in the chas- 


sis number and the number of the engine 


was found out which raised a serious 
suspicion regarding the genuineness of 
the car and the matter was reported to 
the C.D. by P.W. 62. On the 18th 
February 1963 respondent Boota Singh 
along with Anand Singh P.W. 9 went to 
-the office -of the R.T.O, at Bombay and 
contacted P.W, 35 Rati Lal Chhotu Bhai 
Desai who was a Motor Vehicles Inspec~ 
tor and who was shown various papers 
by Boota Singh, Desai then saw the car 
and discovered some tampering with the 
chassis number. The papers were, there~ 
fore, placed before the Police Officer and 
Boota Singh sensing some trouble made 
good his escape, 


6. Meanwhile as Lal Singh did not 
return for quite a number of days, his 
brother Harcharan Singh got- worried 
and filed a missing report before tbe 
Police Station Dalanwala, district Dehra 
Dun on 3ist December, 1963 wherein he 
expressed his apprehension that the per- 
son who had hired the taxi may have 
killed Lal Singh and driven away the 
car. This report was treated by the Po- 
lice as F.LR. and investigation was start- 
ed in the course of which the blanket 
of deceased Lal Singh was recovered 
from the forest and the respondent 
Boota Singh soon after his arrest made 
the confession Ex, Ka-81 before a Ma- 
gistrate making a clean breast of the 
whole affair. Subsequently, the respon- 
dents were identified by some of the wit- 
nesses at T.I, parades held at Nainital 
and Dehra Dun. After the usual investi- 
gation, the Police submitted a charge 
against all the four respondents on the 
basis of which they were committed to 
the Court of Session and convicted and 
sentenced as indicated above, 


7. The central evidence against the 
respondents .consists of the confessional 
statement made by Boota Singh on 16th 
March, 1964 before Mr, M. L, Sharma, 
Magistrate First Class who has been exa- 
mined as P.W. 23 and in the confession 
Boota Singh appears to have made a 
clean breast of the entire story detailing 
the various parts played by him and his 
other companions. The confession was 
sought to be corroborated by a large 
number of circumstances proved by the 
prosecution at the trial and which will 
be discussed hereafter, In fact, the mo- 
tive for the murder of the deceased has 
been clearly indicated in the confession 
and was also corroborated by the oral 
evidence led by the prosecution as also 
the statement of respondent Asa Singh 
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recorded under Section 342 of the Code 
of Criminal Procedure, 


8. The High Court does not appear 
to have made a correct approach to the 
present case inasmuch as it first tried to 
deal with the various circumstances 
which went to corroborate the confes- 
sion and dealt with the confession in the 
last and held that as the confession was 
not voluntary no reliance could be plac- 
ed on the same. We should have expect- 
ed the High Court to have dealt with 
the confession first because that was the 
sheet anchor of the prosecution case. 
The other circumstantial evidence ad- 
duced by the prosecution went to cor- 
roborate the important facts and inci- 
dents mentioned in the confession. We 
have carefully perused the judgments of 
the trial Judge and the High Court and 
we are constrained to observe that the 
High Court has neither marshalled the 
evidence correctly nor has it considered 
the effect of some of the most important 
and vital circumstances which clinched 
some of the basic issues arising in the 
case, A major part of the judgment of 
the High Court is based on pure specu- 
lations and some of the reasons given 
by the High Court for rejecting the pro- 
secution evidence are based on conjec- 
tures and surmises. 


9. We would, therefore, like to start 
with the confession of respondent Boota 
Singh which is the pivot of the prosecu~ 
tion case. It would appear that before 
recording the confessional statement of 
the respondent Boota Singh the Magis- 
trate had put a number of questions to 
-satisfy himseli that the confession was 
being made valuntarily and without any 
coercion or undue influence, The respon- 
dent Boota Singh on being asked as to 
why he was - making the confession, 
-= clearly stated that he was doing so be- 
cause he wanted to speak the truth. 
Boota Singh further testified that he was 
in police custody ‘only for two days be- 
fore making the confession and where 
his treatment was good, The Magistrate 
also took care to see that there was no 
police officer present in the: court when 
the confession was recorded. In his de~- 
position, the Magistrate stated that Boota 
Singh was produced before him at 1-30 
p.m. on the 16th March and thereafter 
having warned him he sent the respon~ 
dent back in court custody and recorded 
the statement at about 4-45 p.m, Thus, 
_ the respondent Boota Singh was given 
more than three hours for reflection. 


The High Court conjectures that the > 
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respondent Boota Singh must have been 
sent to police custody after being pro- 
duced before the Magistrate on ‘16th 
March at 1-30 p.m. This finding of the 
High Court is contrary to the evidence 
. the Magistrate who clearly deposed 
thus:-—— 

“At the time when the statement was 
recorded, the accused was produced by 
the Court Moharrir, No Sub-Inspector 
was present there. There was no con» 
stable as well. When the Court Moharrir 
came with the accused the accused was 


- already in handcuffs, I got the same re« 


moved when he came inside. The Mo- 
harrir went outside with the handcuffs.” 
This statement clearly shows that after 
1-30 p.m, respondent Boota Singh was 
in the custody of the Court Moharrir 
and it was from his custody that the res- 
pondent Boota Singh was produced be- 
fore the Magistrate at 4-45 p.m. for re- 
cording the confession. For these reasons, ` 
therefore, the High Court was not justi- 
fied in rejecting the confession or doubt~ 
ing its veracity on the supposed belief 
that the respondent Boota Singh was in | 
Police custody from the time he was 
produced before the Magistrate to the 
time when the statement was recorded, 


10. Another grcund on which the 
High Court rejected the confession was 
that the respondent Boota Singh . was 
taken by K. N, Sharma, S. I. in police 
custody from 10-38-64 to 12-38-64 and 
the High Court thought that this period 
must have been utilised for coercing 
the respondent Bosta Singh to- make a 
confession which he -ultimately made 
four days later, 


11. The High Court further found 
that Vikram Singh P.W, 59 interrogated 
the respondent Boota Singh as far back 
as 9-1-1964 and. it is not explained by 
the prosecution as to why there was a 
delay of two months on the part of the 
respondent Boota Singh for making the 
confessional statement. The High Court 
further found that immediately after the 
S.I, sent the respondent Boota‘* Singh to 
jail custody on 12-3-64, he submitted a 
report for the confession of the respon- 
dent being recorded which throws doubt 
on the voluntary nature of the confes= 
sion, The High Court further conjectur~ 
ed that from these circumstances a‘ rea= 
sonable inference can be drawn that 
third degrees methods must have been 
used by the police. With very great res- 
pect -we are constrained to say that the 
High Court indulged in pure speculation 
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on this aspect of the matter, There is 
absolutely nothing on record ‘to show 
that the respondent Boota Singh was tor~ 
tured or beaten while in police custody. 
In fact, D.W, 1 N.S. David, Assistant Jaix 
lor, District Jail, Dehra Dun who was 
examined on behalf of the defence cate- 
gorically stated that on 12-3-1964 K.. IN. 
Sharma, S. I, admitted the respondent 
Boota Singh in jail. The witness testified 
that at the time when he was admitted 
to jail he had no injury on his person at 
that time, The witness further states 
that there was an entry in the relevant 
registers to show that Boota Singh was 
sent to the Court on 16-3-1964 and there 
was no injury on the person of Boota 
Singh when he was sent to Court. Fur- 
thermore, on his return from - court to 
jail, there was also no entry with. respect 
to any injury on his person, This circum- 
stance, therefore, completely rules out 
the possibility of Boota Singh having 
been assaulted, beaten or tortured by the 
police while in their custody, Moreover, 
the High Court completely overlooked a 
very important fact which went to show 
that the confessional statement was trua 
and voluntary, The respondent. ‘Boo7a 
Singh in his statement under Sec. 342, 
Cr.P.C. before the committing Magistraie 
which is Exhibit Ka. 113 in answer 30 
question No, 22 stated thus :— 


“Bikram Singh, Sub-Inspector and 
Kundan Lal Sharma, C.I.D. Inspector, 
took us to P. S.’Dalanwala and locked 
up as separately from each other., They 
beat me severely and pressed’ and threa- 
tened me that if I did not make a state~ 
ment as desired by them, they would 
kill me.” . 

“There they beat me to unconscious- 
ness and then brought me and then 
pressed me to make a statement, I was 
not at all in my senses, when they 
brought me back to the lock-up, 
court had departed (sic).” 


This statement was completely falsified 
by the circumstances indicated above yet 
Boota Singh gave a complete go by to 
this plea taken by him before the com- 
mitting Magistrate and in his statement 
before the Sessions Judge he categorical- 
ly stated that he made no statement be« 
fore the Magistrate, but his signature 
was taken on a blank paper which was 
converted into a confession, In answer 
to question No, 21 regarding the confes- 
sion. having been read out to the respon~ 
dent Boota Singh, he stated thus :— 


“No I did not make any statement. He 
obtained my signature on a blank paper”. 
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‘that the statement of the 


the 


Thus, the two statements were wholly 
‘Inconsistent with each other and con- 


clusively show that the stand taken by 
the respondent which. differed from 
court to court was absolutely false and 
incredible, This circumstance goes a 
long way. to demolish the case of the 
respondent Boota Singh that the confes- 
sion was extorted. We are sure that if 
the High Court had noticed this glaring 
inconsistency in the statement of the res- 
pondent regarding the mannner in which 
the confession was made it would not 
have thrown out the confession as it did. 
On the other hand, we have carefully 
perused the confession of the respondent 
which seems to have a ring of truth in 
it and in which the respondent has in a 
very straightforward manner narrated 
the various incidents in their logical se- 
quence. The Magistrate has also testi- 
fied on oath that he was fully satisfied 
respondent 
Boota Singh was true and voluntary. The - 
learned’ Sessions Judge after considering 
the circumstances gave a clear finding 
that the confession was true and volun- 
tary and there was no reason to distrust ` 
it. The High Court was, therefore, not 
justified in brushing aside the well rea- 
soned finding of the Sessions Judge on 
this point merely on the basis of specu- 
lation and the circumstances which were 
in fact not proved. As however the con- 
fession was: a retracted one it could be 
acted upon only if substantially corrobo- 
rated by independent circumstances, It). 
is not necessary that a retracted confes- 
sion should be corroborated in each mate- 
rial particular, but it is sufficient that 
there is a general corroboration of the 
important incidents mentioned in the 
confession. In the instant case, we find 
that- the circumstances proved by the 
prosecution not only amount to a com- 


‘plete corroboration of the confession but 


provide additional circumstantial evi- 
dence against the respondent which are 
of a conclusive nature. We would now 
deal with the confession in the light of 
the observations made above, 


12. To begin with, Boota Singh states 
in his confession that he was a resident 
of Churkana in the District of Sheikhu- 
pur and at the relevant time he was re- 
siding at Kichha in the District of Naini- 
tal, Asa Singh and Trilok Singh were 
cousins, the sons of Chacha and Tau of 
each other and live together at Chhid- 


derwala, The sister of Trilok Singh was 


married to. Fiara Singh, the respondent’s 
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father’s sister’s son at village Moonak, as 
a result of which Asa Singh and Trilok 
Singh used to visit the respondent at 
Kichha off and on. The respondent then 
goes on to state that Trilok Singh want- 
ed to purchase land at Chidderwala and 
had paid Rs. 1200/- as earnest money to 
Hans Raj. The whole transaction was 
for Rs. 16000/- or Rs, 17000/-, but as the 
purchaser was short of money, Asa Singh, 
Trilok Singh, Raghubir Singh and Gopi 
Goojar along with Boota Singh conspir~ 
ed together to bring some taxi from 
Dehru Dun and sell the same, so that 
the balance of the consideration money 
for the land might be paid and the sale- 
deed got registered. This really consti- 
tuted the motive for the incident leading 
to the murder of the deceased, Lal Singh. 
The gist of the motive mentioned in the 
confession is clearly corroborated by the 
evidence of P, W. 16 Ram Lal who has 
deposed that during the time of the oc- 
currence Asa Singh and his brother Bal 
Singh wanted to purchase his land and 
the transaction was settled at the rate of 
Rs, 225 per bigha, and 68 bighas of land 
were to be sold. The purchasers had 
given an advance of Rs. 3200/~ which 
was to be forfeited if the balance of the 
amount was not paid. The witness fur- 
ther stated that as the balance of the 
amount was eventually not paid, the ven- 
dor did not deliver possession of = the 
land. Thus, shorn of the details Ram Lal 
corroborates the statement of the respon« 
dent Boota Singh in the confession re- 
garding the transaction, whether the 
earnest money was Rs, 1600/- or the còn- 
sideration was more than Rs. 16000 is a 
matter of detail on which even if there 
is some discrepancy that will not put the 
prosecution case out of court, so far as 
the motive is concerned, It may be men« 
tioned here that the Respondent Asa 
Singh in his statement before the Ses- 
sions Court admitted the purchase of 
the land from Ram Lal and merely de~- 
nied the knowledge as to whether Rupees 
3200/~ had been paid as earnest money. 
The respondent Asa Singh’s statement 
that the land was to be purchased by 
Bal Singh and not by him really makes 
no difference as Ram Lal who was ad- 
mittedly the purchaser (sic) was an in- 
dependent witness and he testified on 
oath to the transaction relating to the 
sale-deed which. provided the immediate 


motive for the murder, The High Court 
seems to have brushed aside the evi- 
- dence of Ram Lal merely on the ground 
. that there was no documentary evidence 
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to show that there was any negotiation 
between the parties before the sale-deed 
was executed and held that the evi~. 
dence of Ram Lal was not suffici- 
ent proof of the fact that Asa Singh 
was in any manner concerned with the 
land purchased by Bal Singh, In coming 
to this finding the High Court complete- 
ly overlooked the fact that the nature 
of the transaction was clearly mention- 
ed in the confession which has been held 
by us to be true and voluntary. Once the 
motive mentioned in the confession was 
corroborated by an independent witness 
like P.W. 16 Ram Lal whose evidence was 
and could not be disbelieved by the High 
Court, that was sufficient to corroborate 
the part of the confession which related 
to motive. The finding of the High 
Court on the question of motive appears 
to be against the weight of the evidence 
on the record, The trial court rightly 
pointed out that the prosecution had 
proved the motive for the offence by 
clear’ evidence. 


13. The next circumstance mentioned 
in the confession was that on 8th Dec. 
1963 Asa Singh, Trilok Singh, Raghubir 
Singh, Gopi Goojar and respondent Boota 
Singh started in the tractor of Asa Singh 
and on reaching Doiwala Asa Singh and 
Gopi stopped there but the other three, 
namely, Trilok Singh, Raghubir Singh 
and Boota Singh proceeded to Dehra Dun 
by bus. Boota Singh went to the Punjab 
Taxi Stand and had a talk with Inder 
Singh for hiring a taxi and was ultimate- 
ly successful in persuading Inder Singh 
to give the taxi to him on hire at the 
rate of Rs, 30/- per day. The respondent 
further mentioned in the confession that 
he paid an advance of Rs. 50/- and gave 
a receipt to Inder Singh. Thereafter, 
three of them proceeded to Doiwala in 
the taxi hired by Boota Singh which 
was driven by the deceased Lal Singh 
who was the son of Inder Singh, This 
part of the confessional statement is 
fully corroborated not only by oral but 
also by documentary evidence, In the 
first place, there is Exhibit Ka-4 which- 
is a receipt granted by the respondent 
Boota Singh to Inder Singh for the ad- 
vance of Rs, 50/- which he had paid to 
Inder Singh for hiring the taxi. The re- 
ceipt appears to have been signed by 
the respondent as K. Sharma, The signa~ 
ture of the Respcndent was sent to the 
expert: along with his admitted specimen 
signatures and the expert P. W, 32 Shiv 
Ram Singh found that it completely tal- 
lied with the signature of the respondent 
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Boota Singh, The expert had marked 
thè signature of the respondent Boota 
Singh at Exhibit Ka-4 as S-3894, Thus, 
the facts mentioned in the receipt fully 
corroborate the statement of the respon- 
dent Boota Singh mentioned above and 
the fact that the signature of the res~ 
pondent Boota Singh tallied with the 
singnature which he had made on 
this document is an intrinsic prooi 
of the genuineness of Exhibit Ka-4. 
The High Court seems to have rejected 
this important document mainly on the 
ground that it was not mentioned in the 
report filed by P, W. 1 Harcharan Singh, 
brother of the deceased who had lodged 
a written report at the Police Station 
Dalanwala, Dehra Dun stating therein 
that the respondent had hired the taxi 
at the rate of Rs, 30/-.per day on the 
ground that he had to visit several pla~ 
ces like Hardwar, Roorkee, Saharanpur, 
Meerut, Moradabad, Mathura, Brindaban, 
Aligarh, Agra etc. The description of 
the car is given in the report and the 
witness has expressed the apprehension 
that the respondent may have killed the 
driver and driven away the car, By tke 
time the report was lodged Harcharan 
Singh was not in possession of full facts, 
and therefore, he gave a very brief re- 
port. If he did not mention the receipt 
given by the respondent in this report 
that by itself would not throw any sus- 
picion on the authenticity of the receipt 
more particularly when the conclusive 
circumstance that the receipt contained 
the signature of the respondent as found 
by the expert had been’ established, 
Moreover, the report was not really the 
report of murder containing a detailed 
narration of the facts, The brother of 
the deceased was naturally upset be- 
cause the taxi having been taken on the 
8th December had not returned for 23 
days but he did not know what had hap- 
pened. In these circumstances, there 
was no occasion for Harcharan Singh to 
mention every possible detail in this re- 
port. Furthermore, what the High Court 
completely overlooked was that the res- 
pondent Boota Singh himself clearly 
mentioned in his confession that he had 
paid an advance of Rs, 50/- and execut- 
ed a receipt. 


14. Apart from this, there is the oral 
evidence of P. W. 2 Inder Singh, P.W. 8. 
Pritam Singh and .P..W. 14 Jagir. Singh 
that the respondent had approached 
them for hiring the taxi and he himself 
executed the receipt. Exhibit Ka-4 and 
affixed his signature in their presence. 
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The respondent had given out his name 
as one K, Sharma. Apart from the ques- 
tion as to whether these witnesses cor- 
rectly identified the respondent or not, 
there was sufficient proof of the execu- 
tion of Exhibit. Ka-4, For these reasons, 
therefore, we are not in a position to 
support the finding of the High Court that 
Exhibit Ka-4 was not a genuine docu- 
ment, Thus, Exhibit Ka-4 being proved 
must be held to be the strongest possi- 
ble circumstance to corroborate the 
confession of Boota Singh regarding the 
first stage of the prosecution case, name- 
ly, the hiring of the taxi, 


15. Apart from Exhibit Ka-4 there is 
independent and reliable evidence to 
show that Boota Singh and others had 
approached P, W, 2 Inder Singh for giv- 
ing the taxi on hire to respondent Boota 
Singh and the deal was struck as a re- 
sult of which Rs. 50/- was paid in ‘ad- 
vance, In this connection, the witnesses 
examined by the prosecution are P. W.2 
Inder Singh, P. W. 8 Pritam Singh and 
P. W, 14 Jagir Singh. At a T. I. parade 
held on 9-3-1964 at Dehra Dun Boota 
Singh was identified by P, W. 2 Inder 
Singh and P. W, 14 Jagir Singh as the 
person who had approached him for tak- 
-ing the taxi on hire, At the same parade 
the respondent Trilok Singh was identi- 
fied by P. W, 8 Pritam Singh and P. W. 
14 Jagir Singh, All these witnesses were 
undoubtedly independent witnesses and 
were not known to Boota Singh at all, 
nor they bore any animus against him. 
There was thus no reason for them to 
depose falsely against the respondents, 


16. P. W, 2 Inder Singh deposes that 
on 9-12-63 while he was in his office 
along with Pritam Singh and Jagir Singh 
an unbearded gentleman came to him at 
about 4 to 4.30 p.m, and represented 
that he wanted to have a taxi car. on 
hire, The witness goes on to say that 
the driver of the car was his son Lal 
Singh the deceased and the number of 
the car was UPS-6679 and it was of Fiat 
make. The respondent Boota Singh whom 
the witness identified later at a T I. 
parade settled the hiring charges at Rs. 


380 per day and paid an advance of 


Rupees 50/-, The respondent further 
gave his name as K. Sharma and want- 
ed the taxi for 20 days, The witness fur- 
ther stated that apart from the respon- 
dent Boota Singh who masqueraded. as 
one K. Sharma there were ‘two ` more 
Sardars near the petrol pump where the 
car was standing. To the same effect is 
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the evidence of P. W, 14 Jagir Singh and 
P. W. 8, Pritam Singh. The learned Ses- 
sions Judge has carefully considered the 
evidence of these witnesses and has ac- 
cepted the same. ai 
17. The High Court appears to have 
brushed aside the evidence of these in- 
dependent witnesses on trivial and spe~- 
culative grounds. In the first place, the 
High Court found that there were tell- 
tale circumstances in the case which did 


not exclude the possibility of the res~ - 


pondent Boota Singh and others having 
been shown to the witnesses at police 
station Moonak: and Dalanwala before 
the T, I.. parade was held at Dehra Dun. 
The circumstances relied upon . by the 
High Court may be summarised thus: 
P. W, 20 Sri Ram Bajaj admits that ha 
had-arrested Boota Singh and Trilok 
Singh at Moonak and kept both of them 
locked up at Police Station Moonak, 


18. P. W. 59 Vikram Singh deposes as 


follows :— 


“I found Boota Singh and Trilok Singh 
at P. S. Moonak, They had ‘been under 


custody of the Punjab Police and they 
were Baparda.” (Emphasis supplied), 


-~ On the basis of the evidence of these 
witnesses the High Court suspected that 
the respondents must have been shown 
to the witnesses at Police Station 
Moonak. In coming to this finding, how- 
ever, the High Court completely over~ 
looked the evidence of these very wit- 
nesses which completely excluded the 
possibility of the respondent having been 
shown to the witnesses. P, W, 20 who 
had arrested Boota Singh and Trilok 
Singh categorically stated thus :— 

“I arrested Boota Singh and- Trilok 
Singh accused at Moonak in connection 
with that case, I made them Bapurdah 
and told them that they were to be 
identified. I shut both of them at P, S. 
Moonak in a Bapurdah. state,” (Emphasis 
ours), ` 
The evidence of these two witnesses 
clearly shows that every possible pre 
caution was taken to keep the respon- 
dent Bapurdah throughout and even af 
the Police Station Moonak so that tha 
respondent may not be able to see the 
witnesses. Similarly, P. W. 59 ‘Vikram 
Singh clearly stated that although he 
found Boota Singh and Trilok Singh at 
P. S. Moonak they were in police cuss 
tody and they were Bapurdah. In the 
face of this clear and specific evidence 
where was the question for the High 
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Court to conjecture or speculate that the 
witness must have been shown to the 
respondent at the police station Moonak. 
The High Court ought to have decided 
this question on the direct evidence of 
the witnesses concerned rather than on 
pure surmises and conjectures, 

19. The High Court particularly - re- 
lied on the evidence of D.W. 3 Amir Ah- 


mad who had stated that he had arrest< - 


ed the respondert Asa Singh on 6-1-1964 > 
and taken him to police station Dalan- 
wala, The witness goes on to state that 
on 8-1-1964 the Station Officer took him 
to Moonak and ke went along with him. 
The witness further stated that there 
were three Sardars with them and one 
of them was known as Gyani and there 
were two drivers, one of them was Ja- 
gir Singh and the other was Pritam 
Singh. Thus, the inference the High 
Court draws from this evidence is that 
the respondent Asa Singh was shown to 
the witnesses Pritam Singh and Jagir 
Singh who were brought together from 
Dalanwala to Mconak. 


20. The trial court discussed the evi- 
dence of this witness and gave cogent 


reasons for rejecting the testimony of 


the witness particularly when the wit- 
ness was a disgruntled one having been 


suspended on a criminal charge and, 


therefore, would be ready to oblige the 
defence, Moreover, the Sessions Judge 
while criticising the evidence of this wit- 
ness observed as follows :— 


“The defence examined Amir Ahmad 
(P.W. 3} who was posted as a Head Con- 
stable, Karanpur Outpost, Dehra Dun. 
He stated that Asa Singh was arrested 
by him on 6-1-64 near Roadways Stand, _ 
Dehradun and that he took him to P. S 
Dalanwala. In cross-examination he ad- 
mitted that he did not make any entry 
as to the arrest of Asa Singh on 6-1-64 
in the General Diary, that he left the 
accused at the Folice Station without 
getting any entry made because it, was 
the work of the Officers, He admitted 
that he used to get entries of arrival 
and departure of accused made at the 
Police Station ‘and he signed the same. 
He was unable to explain why he did 
not adopt the same procedure in this in- 
stance. ‘The alleged explanation that he 
did not get an entry made because he 
had no warrant does not appeal to rea- 
SOU oases: levies wines ce ... He also admitted 
that he was being prosecuted for mur- 
der by Meerut CID. and that Meerut 
CLD, was responsible for his arrest, He- 
has, therfore, a grudge with the Meerut 
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C.I.D, He did not know Asa Singh be- 
fore he arrested him. He had no warrant 
for his arrest, He was not given any 
direction for the arrest of the accused. 
He merely knew that the Station Officer 
had left for his arrest, In the circum- 
stances it was not expected of him to 
have arrested accused Asa Singh, The 
entire statement of the witness is un- 
trustworthy and unconvincing.” 


None of the reasons given by the learn- 
ed Sessions Judge appear to have been 
displaced by the High Court and were 
not even noticed by it. In view of the 
admission made by this witness it is ex~ 
tremely doubtful if the witness in fact 
had arrested Asa Singh and his entire 
story appears to be a pure fabrication. 
For these reasons, therefore, the High 
Court was not at all justified in relying 
on the evidence of D, W, 3 at its face 
value, 


21. Reliance was also placed on the 
evidence of P; W, 27 Mahedra Singh who 
States thus: 


"On 6-1-64 S, O. Vikram Singh, Head 
Constable: Amir Ahmad, Constables Raja 
Ram, Pritam Singh, Tej Ram, Mathma 
Singh and I reached Manak, There was 
none from the public with us. We start- 
ed from Dehradun on 8-1-64. Ido notre- 
member the time when we started from 
there. We reached Mannak in the night 
of 8th and 9th, We did not go to Police 
Station Mannak, We stayed at Mannak in 
the night of 8th and 9th. We had gone 
there to arrest Boota Singh and others.” 


The High Court appears to have made 
much of the alleged admission of the 
witness in the case that P, W. 8 Pritam 
Singh had accompanied the police party 
to Moonak where Boota Singh was ar- 
rested, and, therefore, there is a possi- 
bility that Pritam Singh might have been 
shewn to Boota Singh, In the first place, 
the witness says nothing of the sort an 
the High Court appears to have misread 
the evidence of this witness. The words 
used by the witness are “Constables 
Raja Ram, Pritam Singh, Tej Ram, 
Mathma Singh and I reached Mannak” 


which clearly indicate that he refers to 
Pritam Singh Constable and not to Pri- 
tam Singh witness, The witness has fur- 
ther clarified this fact by making a cate- 


gorical statement “that there’ was none 
from the public with us.” Merely be- 


cause there was a constable by the name 


of Pritam Singh it could not be inferred 


that P. W. 27 had referred to the witness 
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and not to the constable. Even so, the 
evidence discussed above clearly shows 
that the respondents were kept Bapur- 
dah and concealed from the view of the 
witnesses. We are, therefore, unable to 
agree with. the. finding of the High Court 
on this point which is not based on pro- 
per appreciation of the evidence of P.W. 
27. 


22. Apart from this in a recent judg- 
ment in Ramanathan v, State of Tamil 
Nadu (Criminal Appeal No. 483 of 1976 
decided on 18-4-1978 : (AIR 1978 SC 
1204)) this Court approving the decision 
of the Full Bench of the Rajasthan High 
Court in State of Rajasthan v. Ranjita, 
AIR 1962 Raj 78 and disapproving an 
earlier decision of the same High Court 
in Dhokal Singh v. The State, ILR (1953) 
3 Raj 762 observed as follows (at p. 1210 
of AIR SC): -~ 

“It appears however that the learned 
counsel was not aware of a later deci- 
sion of the Full Bench of the Rajasthan 
High Court in State of Rajasthan v., 
Ranjita in which Dhokal Singh’s case 
was referred for the purpose of - laying 
down the correct law on the following 
matters :— 


(1) Whether it is necessary that en- 
tries should be made in the various Po- 
lice records of the precautions that were 
to be taken for keeping the accused per- 
sons ba~parada while under Police cus- 
tody. 


(2) Whether it should be ‘specified in 
the warrant of commitment of the accus- 
ed, when he is sent to the judicial cus- 
tody that he is to be kept ba-parda till 
the identification parade takes place, and 
what precautions should the jail autho- 
rities take for keeping res accused ` ba- 
parda. 


(3) Whether necessarily entries should 
be made in the jail records for keeping 


d - the accused ba-parda while he is in the 


judicial lock up.” 


The Full Bench: of the High Court exa- 
mined the matter and held that the pro- 
positions laid down in Dhokal Singh’s case 
could not be regarded as a rule of law 
and had been far too broadly laid down 
to merit acceptance even as practical 
propositions and could only lead to the 
accentuation of the difficulties of honest - 
investigating officers and truthful wit- 
nesses. The Full Bench answered the 
questions as follows :— 

(1) It is not necessary that aie 
should be made in the various police re- 
cords of the precautions that were taken 
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for keeping the accused persons ba-parda 
while under police custody. 

(2) It is also not necessary to specify 
in the warrant of commitment of the ac- 
_ cused when he is sent to judicial custody 
that he is to be kept ba-parda till .the 
identification parade takes place, nor it 
is necessary to specify the precautions 
that the jail authorities are to take for 
keeping the accused ba-parda. 


(3): It is also not necessary that entries 

should be made in the jail records for 
keeping the accused ba-parda while he 
is in the judicial lock up.” 
In the instant case we have already point- 
ed out that-there'is positive and definite 
evidence that the respondent was kept 
ba-parda wherever. he was, 


23. Finally, the High Court relied on 
the circumstance that Boota Singh was 
taken from Moonak to Sangrur and 
thence to Delhi for a T., I, parade but 
the T. I. parade ultimately never took 
place. In this connection, the High 
Court relies an the affidavit of Vikram 
Singh where the deponent. states in para 
2 as follows :— 


‘In the present case, I took the wit- 

nesses to Delhi Jail on 24-2-64 for the 
purpose of identification of the accused 
Boota Singh end Trilok Singh, On 26-2- 
64 at about 8 A.M, I came back to Deh- 
radun along with the witnesses.” 
The High Court infers that as the res- 
pondents Boota Singh and Trilok Singh™ 
were brought for identification at Delhi 
and the witnesses were also there, there 
is a possibility of the witnesses having 
been shown to the respondents at Delhi 
on the 25th or 26th Feb., 1964. The High 
Court however completely overlooked 
para 4 of the affidavit of this very wit- 
ness where he stated thus:— 


“I and the witnesses remained together 
and during that period the accused Trilok 
singh and Boota Singh did not meet me 
and the witnesses nor did they see us 
anywhere”, l 
Thus from the affidavit of this witness it 
is clear that although the respondents 
were brought to Delhi they were not at 
all allowed to meet or see the witnesses. 
‘ In view of this clear statement there was 
absolutely no reason for the High Court- 
to have conjectured that the respondents 
must have been shown to the witnesses 
at Delhi, This finding of the High Court 
is based on no evidence, 

24. Apart from this there is another 
intrinsic circumstance which shows that 
the: respondents were never shown to 
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the witnesses, Even though, according to 
the High Court, Pritam Singh was one 
of the witnesses who had an opportunity 
to see respondent Boota Singh yet it ap- 
pears that when the T. I. parade took 
place at Dehra Dun on 9th March, 1964 
Pritam Singh was not able to identify 
Boota Singh who was identified only by 
P. W. 2 Inder Singh and P, W, 14 Jagir 
Singh, This completely negatives the 
suggestion that Pritam Singh could have 
seen the respondents either at Moonak 
or Delhi in which case he would have 
felt no difficulty in identifying the res- 
pondent Boota Singh, In view of this 
circumstance, thereforé, we are unable 
to sustain the finding of the High Court 
on this point and we are of the opinion 
that the High Court appears to have re- 
versed the well considered finding of the 
sessions Judge without any legal justifi- 
cation. 


293. Another ground on which the 
High Court rejected the identification of 
P. Ws. 2, 8 and 14 was by laying down 
an extraordinary principle of law, vizZ., 
that ‘the evidence of identification is a 
very weak type 2f evidence and should 
be closely scrutinised before reliance is 
placed on it. The High Court observed 
as follows :— 

“There can be no two opinions about 
the fact that the evidence of identifica- 
tion is a very weak type of evidence and 
should be closely scrutinised before re- 
liance is placed on it, Reference can in 
this connection be also made to the re- 
cent decision of the Supreme Court in 
Budh Sen v. State of U. P, AIR 1970 
SC 1321.” 


26. In support of its view the High 
Court relied on a decision of this Court 
in Budh Sen v. State of U. P. (supra), We 
feel that the Hign Court has completely 
misdirected itself on this point. In the 
first place the decision of this Court re- 
lied upon by the High Court does not at 
all apply to the facts of the present case. 
In Budh Sen v. State of. U, P. (supra) 
what was held by this Court was that 
where.an accused is not known to the 
witness from befcre and there is no T.I 
parade, but the witness identifies the ac- 
cused for the first time in court such an 
identification is valueless.: In: this con- 


- nection, this Court has observed as fol- 


lows :— (at p. 1624)  - 

“As a general rule, the substantive evi- 
dence of a witness is a statement made 
in court, The evidence of mere identifi- 
cation. of the accused person at the trial 
for the first time is from its very nature 
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inherently of a weak character, The evi- 
dence in order to carry conviction should 
ordinarily clarify as to how and under 
what circumstances he came to pick out 
the particular accused person and the 
details of the part which the accused 
played in the crime in question with 
reasonable particularity, The purpose of 
a prior test identification, therefore, 
seems to be to test and strengthen the 
trustworthiness of that evidence. It is 
accordingly considered a safe rule of 
prudence to generally look for corrobo-~ 
ration of the sworn testimony of witnes- 
ses in court as to the identity of the ac- 
cused who are strangers to them, in the 
form of earlier identification proceed- 
ing.” 


When this Court held that evidence of 
identification for the first time at the 
trial was of a weak character, it merely 
meant that where the evidence of a wit- 
ness in court is not tested by prior 
identification parade held in jail not 
much reliance can be placed on such an 
evidence, This is however not the case 
here, nor can we take the aforesaid de- 
cision to lay down a rule of universal 
application that the identification evi- 
dence is a very weak type of evidence. 
Where the witness correctly identifies 
the accused at a T. I. parade held by a 
Magistrate after observing all the essen- 
tial formalities and taking the necessary 
precautions and then identifies the aec- 
cused also in court the evidence of iden- 
tification can be believed unless the evi- 
dence of witness suffers from some 
other infirmity. Moreover, the evidence 


of identification becomes stronger if the. 


witness has an opportunity of seeing the 
accused not for a few minutes but for 
some length of time, in broad day light, 
when he would be able to note the fea~ 
tures of the accused more carefully than 
on seeing the accused in a dark night 
for a few minutes, In the present case, 
it is mentioned in the confession of 
Boota Singh and is proved by the evi- 
dence of P, Ws. 2, 8 and 14 that the res- 
pondent had a talk with P, W. 2 Inder 
Singh in the presence of other witnes- 
ses for quite some time and struck a 
deal regarding the taxi and gave a re- 
ceipt to Inder Singh. These witnesses, 
therefore, were in a position to notice 
the features of the respondent Boota 
Singh as closely as possible. In the cir- 
cumstances, therefore, we are unable to 
agree with the High Court that the evi- 
dence of identification of these witnesses 
is a weak type of evidence. We also dis- 


approve the universal rule of application 
laid down by the High Court that the 
evidence of identification is a weak type 
of evidence, For the reasons given above, 
we see no reasons to distrust the evi- 
dence of P. Ws, 2, 8 and 14 and we hold 
that the prosecution has proved beyond 
reasonable doubt that the respondent 
Boota Singh had approached Inder Singh 
for hiring the taxi and Inder Singh al- 
lowed Boota Singh to take the taxi along 
with his son Lal Singh, deceased. In 
view of the fact that Inder Singh and 
Jagir Singh identified Boota Singh at T.L. 
parade which has been proved by Magis- 
trate M. L. Sharma, P, W. 23 there was 
ho reason to distrust the evidence of 
identification of these two witnesses as 
‘against Boota Singh. For the same rea- 
sons there was no reason to distrust the 
evidence of P. W. 8 Pritam Singh and 
P. W. 14 Jagir Singh when they had 
identified the respondent Trilok Singh at 
a T. I. parade and also in court, The 
finding of the High Court on this point 
is, therefore, wholly incorrect both in 
Jaw and on facts. 


27. Thus, the evidence of the afore- 
said witnesses fully corroborates the 
confessional statement of Boota Singh in 
regard to the first stage of the prosecu- 
tion case, namely, the circumstances re- 
lating to the hiring of the taxi. 


28. The next circumstance mentioned 
in the confession is that after hiring the 
taxi the party ‘of the respondent went 
to-Doiwala where they were found by 
Asa Singh and Gopi, All of them took 
tea in a hotel, This fact is also corro- 


‘borated by the evidence of P. W. 5 


Khem Singh and P, W. 7 Jaideo Singh 
which appears to have been rejected by 
the High Court on grounds which are 
not legally sound. To begin with, the 
respondent Boota Singh made a clear ad- 
mission that he, Asa Singh and Lal 
Singh and others had tea at the hotel in 
Doiwala, P. W. 5 Khem Singh deposed 
in court that he knew Lal Singh, Two 
years ago Lal Singh had taken food in 
his hotel along’ with 4 or 5 persons who 
were not known to him. He further says 
that he knew Asa Singh and he does not 
remember whether Asa Singh was 
among the persons who had taken food 
at his hotel, Although the witness had 
made quite a different statement before 
the committing’ court even in his state- 
ment before the Sessions Court he does 
not disprove the prosecution case be- 
cause he admits that Lal Singh and 4 or 
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5 others had taken food in the hotel and 
he does not-know whether Asa Singh 
had taken the food there or not. Before 
the committing Court, the witness . had 
stated that Lal Singh and others had 
taken food in his hotel in the beginning 
of the month of December and the pay~ 
ment was made by all of them collec- 


tively. He had also stated that these’ 


persons who had taken food at the hotel 
had come out of the taxi of Lal Singh 
and stayed there for about 10 to 15 mi- 
nutes, He has also stated that Asa Singh 
and Trilok Singh had also come to take 
food, The witness, was, however, de- 
clared hostile because he resiled from 
the_statement made before the commit~ 
ting court and after his attention was 
drawn to the statement, the aforesaid 
statement was transferred under S, 288 
and in law became substantive evidence. 
‘His statement before the committing 
court. is Exhibit Ka-72, In this statement 
he deposed es follows :-— 


“My hotel is at the Chaurrah Bazar 
in Doiwala, In the beginning of the 
month of Dec., 1963 it was the time of 
6 p.m. I was at my hotel, On the even- 
ing of that day these men came by a 
car to take food, The shop of Jaideo 
Singh is in front of my shop, These men 
took food at my shop. Dola Singh is 
called Jaideo Singh as Well, He is pre 


- Sent in the Court. He came to take his 


tea when these men were eating their 
food, Then he went back to his shop. 
Out. of these men Trilok Singh and Asa 
singh accused present in Court were 
known to me from before. The car be- 
longed to Lal Singh, He too was known 
to me from before, After taking their 
food these four men along with Lal 
Singh went away by the car towards 
Rishikesh, Out of those four men, two 
men were not known to me.” 


In his statement in court the witness 
categorically stated that the statement 
he had made before the committing 
court was correct. But in cross-exami- 
nation he made out a new case that the 
statement before the committing court 
was made at the instance of the police. 
Indeed, if it was so, he would have at 
once complained to the committing 
Magistrate, Similarly, P. W. 7 Jaideo 
singh completely resiled from his state- 
ment which he made before the commit- 
ting court which was also transferred un- 
der S, 288, Cr.P.C. Before- the Commit- 


ting Court the witness had stated that 


he had gone to take tea in-the hotel of 
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Khem Singh and found Asa Singh, Tri- 
lok Singh and Lal Singh taking food to- 
gether. He. knew these persons from be~ 
fore except respondent Boota Singh 
whom he identified at a validly held T.I, 
parade and ther2after in the court of the 
committing Magistrate. The witness tried 
to explain in court that counsel’ for the 
respondent dictated the report to the 
reader who took down the same and 
thereafter he affixed his signature. He 
further admitted that he did not tell the 
Magistrate that he would like to read 
the statement made by him, He further 
admitted that he did not say anything to 
the Magistrate in regard to pressure, It 
is, therefore, clear that the statement 
of the witness before the committing 
court was true and he is falsely resiling 
from the same in order to protect the 
respondent, It passes one’s comprehension 
that the committing Magistrate would al~ 
low counsel for the plaintiff to. dictate 
the statement to the reader when in law 
the Magistrate has to record the state~ 
mens himself, The witness further ad- 
mits that whatever he said before the 
Committing Magistrate was not due to 
police pressure.' In these circumtsances, 
therefore, there are intrinsic circumstan- 
ces which clearly go to show that the 
statements the two witnesses had made 
before the Committing Magistrate were 
true. The law cn this legal aspect of 
the matter has been laid down by this 
Court in the case of Sharnappa v. State 
of Maharashtra, £1964) 4 SCR 589 : (AIR 
1964 SC 1357) where this Court observed 
as follows (at p. 1359 of AIR SC) :— 


“The question how far evidence in the 
Committing Court given by a witness 
who resiles from it at the Trial in Ses- 
sions and which is brought in as evi~ 
dence at the Trial under S. 288 of the 
Code of Criminal Procedure requires cor- 
roboration or not, has engaged the at- 
tention of most of the High Courts in 
India in numerous cases,” 


“Where a person has made two con- 


, tradictory statements on oath it is plain- 


ly unsafe to rely implicitly on his evi~ 
dence, In other words, before one de- 
cides to accept the evidence brought in 
under S, 288 of zhe Code of. Criminal 
Procedure as true and reliable one has 
to be satisfied thet this is really so. How 
can that satisfaction be reached? In most 
cases this satisfaction can come only if 
there is such support in extrinsic evi- 
dence as to give a reasonable indication 
that not only what is said about the oc- 
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currence in general but also what is said 
against the particular accused sought to 
be implicated in the crime is true. If 
there be a case — and there is such in- 
finite variety in facts and circumstances of 
the cases coming before the courts that 
it cannot be dogmatically said that there 
' can never be such a case — where even 
without such extrinsic support the Judge 
of facts after bearing in mind the intrin- 
sic weakness of the evidence, in that 
two different statements on oath have 
been made, is satisfied that the evidence 
is: true and can be safely relied upon, 


the Judge will be failing in his duty not 


to do so.” 


29. This case was followed in a later 
decision of this Court in Har Prasad v- 
State of Madhya Pradesh (1971) 3 SCC 
455 : (AIR 1971 SC 1450). Applying the 
dictum laid down by this Court to the 
facts of the present case we find that 
the following facts are established: 


1, P. W. 5 Khem Singh and P. W. 27% 
Jaideo Singh fully supported the prose- 
cution case regarding the presence of 
Boota Singh and others at the hotel of 
Khem Singh, P. W, 3. 


2, P. W. 5 Khem Singh has categorical- 
ly stated that what he had stated before 
the committing court was true and has 
thus certified that what he stated in the 
court was not the correct version, but 
the correct version was what he stated 
before the committing Magistrate, 


‘ 3. The fact that respondent Boota 
Singh along with Asa Singh, Trilok 
Singh and Lal Singh and others 
taken food at Doiwala at the hotel af 
Khem Singh is-clearly mentioned in the 
confession of Boota Singh, 

4, So far as P, W. T Jaideo Singh is 
concerned, the reason given by him for 
deposing before the committing court is 
wholly unacceptable, viz., that the state- 
ment of the witnesses before the com- 
mitting court was not recorded by the 
Magistrate but was dictated by the 


plaintiff's lawyer to the reader of the: 


Magistrate.” 


This statement is palpably absurd and 
has been made for the first time in 
Court for the purpose ofhelping the res- 
pondent, Thus, there are cogent reasons 
and intrinsic circumstances to lend sup- 
port to the inference that the statements 
given by these witnesses before the com- 
mitting court were in fact true and cor- 
rect, and the Sessions Judge, therefore, 
was right in relying on those statements 
namely Ka-72 and 73, The High Court 
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appears to have brushed aside the evi- 
dence of P, W. l5 Khem Singh and P. W. 
7 Jaideo Singh only on the ground that 
these witnesses ‘had made two inconsis- 


tent staternents ‘on. oath and made no ef- 


fort to find out as to whether the prior 
statement made by them before the com- 
mitting court was in fact true having 
regard to the facts and circumstances 
mentioned above. In our opinion, the 
High Court was clearly in error reject- 
ing the evidence of the witness on the 
grounds that it did. In doing so the High 
Court has not followed the dictum laid 
down by this Court in the case of Sharn- 
appa v. State of Maharashtra (supra). 

Thus, the fact that after hiring the taxi 
belonging to Inder Singh, Boota Singh 
and others along with Lal Singh reached 
Doiwala is clearly established and is ful- 
ly corroborated by the evidence of P.W, 
5 Khem Singh and P. W, 7 Jaideo Singh: 
as discussed above. Thus, this part of 
the confession of the respondent Boota 
Singh appears to be fully corroborated 
and it has been established that after 
taking the Fiat Car No. UPS-~6679 Boota 
Singh and party including Lal Singh who 
was driving the car left for Doiwala 
where they stayed for some time, 


30. The next statement in the confes- 


_sion is that from Doiwala the respondent 


Boota Singh and his party proceeded to 
Chidderwala in the same car (UPS-6679). 
The respondent also mentioned that at 


- the forest outpost Gopi affixed his signa- 


ture. This fact is corroborated by the 
evidence of P, W. 11 Digambar Dutt 
Bandola and P. W. 13 Bacchu Ram and 
Exhibit Ka-74, P, W, 11 Digambar Dutt 
Bandola states in his evidence that in 
Dec., 1963 he was a clerk at the Song 
Bridge, Doiwala and was in charge of the | 
register of the Toll Barrier, The wit- 
ness proves the entry at page 6 of the 
register about the passing of a Fiat car 
bearing No, UPS-6679 going from Dehra 
Dun to Rishikesh at 6.00 in the evening, 
This entry is marked as Exhibit Ka-74. 
This evidence, therefore, fully corrobo~ 
rates the statement of Boota Singh in 
his confession that from Doiwala the 
party proceeded to Chidderwala (which 
is on way of Rishikesh) and that Gopi 
had signed the register at one of the 
forest outposts which is proved by Exhi- 
bit Ka-74, It would thus be clear that 
up to this spot original number of the 
Fiat car, viz., UPS-6679 was retained, be~ 
cause the evidence shows that the num= 
ber was changed after the murder of 
Lal Singh, The High Court has not at 
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all considered the effect of this document 
hor has it referred to the evidence of 
P. W. 11 Digambar Dutt Bandola who is 
an independent witness, In fact, as point- 
ed out by us, the High Court has made a 
wrong approach to the whole case by 
not taking the confessional statement 
first and then finding out whether there 
are other circumstances corroborating 
the various parts of the statement made 
in the. confession. Perhaps, this may be 
due to the fact that the High Court 
found that the confession was not volun- 
tary and therefore should be excluded 
from -consideration, We have already in- 
dicated the reason why this conclusion of 
the High Court was manifestly wrong 
and. not legally supportable, 


31. According to Exhibit Ka-74 the 
war driven by Lal Singh passed the forest 
barrier at about 6 p.m. It appears that 
there was another barrier at a small dis- 
tance from Song Bridge which is called 
the Bhamiawala outpost, The evidence 
of P, W. 13 Bacchu Ram is to the effect 
_ that he was posted in Dec., 1963 at this 
outpost and he made entries in the regis- 
ter of vehicles passing through the forest 
road, According to the witness, the car 
bearing No, UPS-6679 crossed this bar- 
rier on 8-12-1963 at 6.15 pm. and the 
concerned entry in the register is Exhi- 
bit Ka-10. According to the witness, one 
Lt, K. S. Chimni had signed the register 
and he gave out the number of car as 
UPS-6620 but the witness checked from 
the number plate and found that the 
correct number was UPS-6679. The pro- 
secution alleged that the signature made 
by Lt. K. S5. Chimni was actually made 
by the respondent Boota Singh himself, 
but as his signatures were not sent to 
- the expert, there was no proof of the 
fact that it was the respondent Boota 
Singh who had signed the entry. Having 
regard to the identity of the car there 
could be no doubt that somebody else 


signed as Lt, K, S, Chimni, but the oc- — 


cupants of the car were the respondents 
Boota Singh and his party including Lal 
- Singh and it may be possible that Gopi 
who according to Boota Singh in his 
statement may have affixed his signature 
at the outpost as Lt, K. S. Chimni., 


32. The respondent Boota Singh then 
goes on to state that all of them drank 
- wine at the house of Asa Singh and 
chalked out a programme of committing 
the murder of Lal Singh for the purpose 


of taking exclusive possession of the car - 
and in pursuance of this conspiracy ex- . 
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cept respondent Raghubir Singh all ‘the 
four, namely, Bcota Singh, Asa Singh, 
Trilok Singh and Gopi took Lal Singh 
to the forest. Trilok Singh fired two 
shots at Lal Singh and Asa Singh 
dealt a Gandasa blow on the neck 
of the deceased, Thereafter the respon= 
dents took off the clothes of the deceas- 
ed and set fire to them and left the dead 
bedy in the same condition, Although 
there is no direct corroboration of tha 
actual assault on Lal Singh, the circum- 
stantial evidence admitted in the confes-~ 
sion and corroborated is a clear pointer 
to the fact that Lal Singh had accom=< 
panied the respondent right from Dehra 
Dun up to Chidderwala forest where he 
was murdered, Thus, the respondents . 
were last seen wth Lal Singh before the 
murder, Therefcre, taking the circum- 
stances before and after the murder of 
Lal Singh, the murder of Lal Singh cana 
not be explained by any other reason~ 
able hypothesis except the guilt of the 
respondent. Even the fact that the dead 
body was left in the (same) condition in 
the forest itself is corroborated by the 
discovery of the skeleton ofthe deceased 
Lal Singh from the forest, his clothes 
which have been clearly found by tha 
Sessions Judge as belonging to the des 
ceased Lal Singh and this finding has not 
been displaced by the High Court, 


‘33. We shall ceal with this aspect in 
greater detail when we take up the ques~ 
tion of corpus delecti which has been 
argued with greet vehemence by Mr, 
Mulla, At the moment we are confining 
ourselves to the rature of the corrobo- 
ration of the confessional statement of 
Boota Singh, The respondent Boota Singh 
then says that he along with Trilok Singh 
and Faghubir Sinzh went to sell the car 
at Eombay anc all the three of 


them drove the car by turns, The 
respondent Boota Singh further says 
that having come out of the for- 
est he signed the register at the 


forest outpost and changed the number 


plate of the car ta UPM~-3236, This por- 
tion of his statement is corroborated by 
the evidence of P, W. 12 Mangali wha 
was the chowkidar at Gola Thappar Out+ 
post in 1963. He deposes that. Exhibit 
Ka-11 is the register of the outpost and 
as he is illiterate the entries used to ba 
made by the owne2rs of the cars, It is 
manifestly clear that when the car pass- 
ed this outpost it must have been after 
the murder of Lal Singh had already 
been committed and the ‘number plate 
of car had. been changed, as admitted by” 
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respondent Boota Singh in his confes- 
sional statement. ‘The relevant entry is 
Exhibit Ka-27 and is dated 8-12-1963 and 
shows that a car bearing No. UPM-3236 
passed the check post on 8-12-1963, This 
entry is signed by respondent Boota 
Singh-as K. Sharma at two places which 
are marked by the expert as -Q-2040 and 
Q-2039. The signatures made by the res- 
pondent Boota, Singh were sent to the 
expert along with the specimen signa- 
tures Exhibits Ka-53 and 53A and which 
were numbered by the expert as Q-3885 
and 3886 and the expert has opined that 
the signatures K. Sharma made on this 
entry namely Q.2040 and 2039 (Exhibits 
Ka-27-28) have been made by the same@ 
person whose specimen signatures have 
been taken and which are marked by 
the expert as Q.3885 and 3886 vide evi- 
dence of P. W, 3 Shiv Ram and his re- 
ports Exhibit Ka-64 and 65 wherein he 
has given the detailed reasons for his 
opinion, Learned counsel for the res- 
pondent was not able to repel the opin« 
ion of the expert, This, therefore, clear~ 
ly shows that the respondent Boota 
Singh had deliberately changed the num- 
ber plate from UPS 6679 to UPM 3236 
to conceal the identity of the car and 
this was done after Lal Singh had been 
put to death, This, therefore, fully cor- 
roborates the statement made by Boota 
Singh in his confession. This important 
document which demonstrates the incri- 
minating conduct of the respondent Boota 
Singh apart from corroborating the state- 
ment made in the confessional statement 
has been completely overlooked by the 
High Court. It may also be mentioned 
here that not only did the specimen sig- 
nature of respondent Boota Singh on 
Exhibit Ka-53 tally with his sagnature in 
the register Exhibit Ka-11, but even the 
words ‘UPM-3236’ written by: him have 
been found by the expert to be in the 
writing of respondent Boota Singh. Thus, 
it is established by unimpeachable evi- 
dence that the respondent Boota Singh 
not, only made the entry in the register 
Exh, Ka-11 but also changed the num- 
ber plate of the car to UPM-3236 with a 
view to conceal the identity of the car. 


34. The scene then shifts to Ambala 
where, according to the prosecution, 
Boota Singh accompanied by Raghubir 
Singh and others went to Ambala and 
got the car insured, P. W, 27 Balwant 
Singh Bhalla deposes that .on 11-12-63 a 
man filled up the insurance form Exhi- 
bit Ka-29 and affixed the signatures as 
J. P. Singh, and.-handed over the .same 
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to the witness who was the agent of 
North India General Insurance Company. 
A bare look at the form Exhibit Ka-29 
clearly shows that the insurance form 
was filled for a period of one year ie. 
from 11-12-63 to 10-12-64, Unfortunate~ 
ly, however, the learned Sessions Judge 
has rightly pointed out that the prosecu- 
tion did not get the respondent Boota 
Singh identified by the-witness P, W, 29- 
Balwant Singh nor did he get the signa- 
tures made by the respondent Boota 
Singh as J. P. Singh sent to the expert 
for examination with his other specimen 
signatures. Even excluding these facts 
from consideration what has been prov- 
ed by the evidence of this witness is 
that a car bearing No, UPM-3236 had 
been insured for one year with the com- 
pany of the witness at Ambala. It has 
already been established, as indicated 
above, that it was the respondent Boota 
Singh alone who had changed the num- 
ber plate of the car in question, namely, 
UPS-6679 into UPM-3236 and that this is 
the car which was taken on hire by 
Boota Singh and others and was carrying 
them right from Dehra Dun to Doiwala, 
Rishikesh and further, The car also un- 
doubtedly reached Ambala when one’ of 
the occupants of the car, whoever he 
may have been, contacted P, W. 29 Bal- 
want Singh and got the car insured for 
one year, To this extent, this is an im- 
portant link in the chain of circumstan- 
tial evidence which if considered cumu- 
latively corroborates the confession and 
also serves as a circumstance against the 
respondent Boota Singh, 


35. Needless to repeat that Boota 
Singh had already made a clear state- 
ment in the confession that after leaving 
the dead body he along with Trilok 
Singh and Raghubir Singh proceeded to 
Bombay to sell the car and that the num- 
ber of the car was changed to UPM-3236. 
The evidence of P, W. 29 Balwant Singh 


and the insurance form clearly establish 


that the car which had carried these 
three persons reached Ambala on the 
13th Dec., 1963 as stated by Balwant 
Singh, P. W. 29. The respondent Boota 
Singh then goes on to state that at Bom- 
bay he stayed for 3 or 4 days first in a 
Gurdwara' and then in Amrit Hotel and 
negotiated for the sale of the car 
through a broker and when the deal was 
settled the respondent received an ad- 
vance of Rs.: 200/- but the intending pur- 
chaser insisted that the registration of 


the car should be changed into that of 


Bombay, . Thereafter. the respondent 
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Boota Singh and Trilok Singh went to 
R. T. O's Office, Raghubir Singh having 
stayed back at the hotel, The respondents 
learnt there that the police was in their 
pursuit, so the party left the car and 
‘came back, Sa far as the present occur- 


rence is concerned, the confession ends . 


here but the respondent goes on to nar- 
rate another incident in which also the 
respondent tried to get another taxi. It 
is not necessary for us to dwell on this 
aspect of the matter, because that is the 
subject-matter of another case, The fact 
however that the respondent was pre- 
pared to make a clean breast not only 
of the facts of the present case but also 
~of the other incident clearly shows that 
» he -was speaking the truth exhibiting real 
sense of penitence -flowing from the 
pricking of his conscience. : = 


36. This part of the confessional state- 
ment is fully corroborated by the evi- 
dence led by the prosecution which we 
will discuss hereafter, The respondent 

- Boota Singh has clearly stated in his 
confession that after going to Bombay he 
contacted a broker for negotiating the 
sale of the car. P. W, 9 Anand Singh 
.states that he was plying a taxi at Bom- 
‘bay. On 17-12-63 he met the three per- 
sons. at National Petrol Pump, Bombay 
with a 1962 model Fiat car having num- 
ber plate bearing number UPM-3236, The 
witness paid an advance of Rs. 200/- and 
got a receipt in the name of Nirbhai Ram 
Narsic Das, The witness further states 
that of the three persons who met him 
two were Sardars and one was: without, a 
beard. The person who was without 
beard gave out his name as J. P, Singh 
and he affixed his signature on the re- 
ceipt. On 18-12-63 Boota Singh as J. P. 

' Singh took him to the office of the R.T._O. 
for getting the registration number chang- 
ed at Bombay, The witness also says that 
the total price settled between the par- 
ties was Rs. 16,200. Thereafter the so- 
called J, P. Singh went inside the office 
and the witness remained outside and 
waited right up to 6 in the evening but 
J. P. Singh did not return. The C.D. 
Police, Bombay thereafter took the car 
into custody along with all other papers. 
The witness gave the receipt given to 
him by the resvondent Boota Singh. The 
witness had identified the respondent 
Boota Singh at Dehra Dun and Raghu- 
bir Singh at Nainital at an identification 
parade held by a Magistrate, The witness 
also identified Boota Singh before the 


Sessions Court, The witness was subas 


genuinas one, 
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jected to a searching eross-examination, 
but nothing of importance appear to have 
been elicited. i 


37. P. W. 62 Raja Ram Narain states 
that he was a broker dealing with the 
motor cars. On 14-12-63 three persons 
came to sell a fiat car of 1962 model 
bearing No. UPM-3236, He had a talk 
with the person who named himself as 
J, P, Singh and'rəpresented himself to 
be son of S, P, Bareilly. He demanded 
Rs. 18,000 for the car and offered a ` com- 
mission of Rs, 500 to the witness: The 
witness accordingly searched for a cus- 
tomer, The customer after examining the 
chasis and the engine number of the car 
became a little suspicious and asked the 
witness to verify the same and was not 
wiling to purchase unless. the car was a 
The witness then reported 
the matter to Shri D. Silva and the mo- 
tor vehicles Inspector. P, W. 30 Gulzar 
Singh deposes that he was attached to 
the crime branch of the C.I.D., Bombay 
in Dec., 1963, On 9-12-63 his officer Shri 
Silva informed him that car bearing No. 
UPM-2236 seems to be a stolen property 
and an enquiry shculd be made from the 
R.T.O.’s office, The witness went to the 
R.T.O.’s office and took the car into his 
custody. After some time the man nam- 
ed Anand Singh came there and gave 
him a receipt.relating to an advance 
payment of Rs, 200/-. The witness then 
took the documents from the R.T.O.’s of- 
fice including the driving licence and the 
insurance certificate etc. Thus, it would 
appear that two independent witnesses 
from Bombay, viz., P.. W. 9 Anand Singh 
and P. W. 62 Raja Ram Narain Rane 
proved that the rezpondent Boota Singh 
contacted them for sale of the car and 
had shown the car to them, But as thera 
was some discrepancy in the chassis num= 
ber and the engine number P, W., 62 Raja 
Ram Narain Rane became a little suspi- 
cious. Both these witnesses identified 
the respondent Boota Singh at Dehra 
Dun at a T. I, parade held by P. W, 23 
M. L. Sharma as discussed above, ‘There= 
after they identified the respondent Boota 


- Singh both in the committing court and 


the Sessions Court, 


38, P. W, 62 Raja Ram Narain Rane 
had categorically stated that he had not 
seen the respondent Boota Singh any- 
where in the intervening period ie, be- 
tween the time when he visited him af 
Bombay and the T. I. parade held at 
Dehra Dun. Similarly, P. W. 9 Anand 
Singh has also identified the respondent 
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Boota Singh both in the identification 
parade and in court, In fact P. W. 


Anand Singh had identified Raghubir 
Singh also, The evidence of these wit- 
nesses fully corroborates the facts stated 
by the respondent Boota Singh in his 
confession which have been detailed 
above. The High Court has made no 
real attempt to consider the initrinsic evi- 
dence of these two independent wit- 
nesses which lends full and complete as- 


surance to and provide an independent ~ 


corroboration of the confession made by 
Boota Singh, All that the High Court 
says is that for the reasons it had given 
for rejecting the other witnesses on the 
question of identification these two wit- 
nesses cannot be relied upon. The High 
Court completely overlooked the fact 
that there was no question of these wit- 
nesses from Bombay having been shown 
to the respondent before the T. 1. pa- 
rade, There is not an iota of evidence to 
suggest this, Similarly, we have point- 
ed out that the view of the High Court 
on the nature of identification evidence 
was clearly wrong, In these circumstan- 
ces, therefore, as a matter of fact the 
High Court has not at all considered the 
evidence of these two witnesses which 
fully supports the prosecution case and 
the finding of the High Court, therefore, 
in rejecting the evidence of these two 
witnesses is vitiated by the circumstan- 
ces mentioned above, 


39. Apart from the facts mentioned 
above, there is an unimpeachable circum- 
stantial documentary evidence to "prove 
the Bombay incident. Exhibit Ka-34 is 
a declaration form dated 16-12-63 which 
was given by the respondent Boota Singh 
in connection with the registration of the 
car at Bombay, This is signed by him as 
J. P. Singh at two places; the signatures 
being Ka-34 and the number given hy 
the expert is 2045, Exhibit Ka-~66 which 
is the form for registration of vehicle in 
Bombay dated 18-12-63 which is also 
signed by the respondent Boota Singh as 
J. P. Singh and his . signature is Ka-36, 
the expert number being 2046, . 


49. There is another declaration form 
dated 18-12-63 which is signed by- thi 
respondent Boota Singh as J, P. Singk 
and the signature is Exhibit Ka-~-39. 
There is another signature which is Ka- 
40. These two signatures bear the ex- 
pert numbers 2048 and 2043A. Exhibit 
Ka-59 is dated 18-12-63 and contains two 
signatures of Boota Singh as J. P, Singh, 
viz., Exhibits Ka-59 and 60, The expert 
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numbers of the signatures are 3895 and 
3896. 

41. -Reference to the evidence of ex- 
pert P. W. 32 Shiv Ram Singh would 
show that all these signatures fully tal- 


-- lied with the specimen signatures of the 


respondent Boota Singh taken during the 
investigation, and the signatures J, P. 
Singh are Exhibits Ka-53 and 54, Thus, 
the prosecution has adduced conclusive 
evidence to prove that the car seized by 
the Police at Bombay was the same 
which was hired by the respondent 
Boota Singh and others from P. W. 2 In- 
der Singh at Dehra Dun. This fact is 
proved both by oral and documentary 
evidence discussed above and a- very 
well reasoned finding on this point has 
been given by the Sessions Judge which 
runs thus :— 


“In Ex. Ka-2 agreement entered into 
between Lal Singh and Jasbir Singh of 
Auto Linkers Financiers, the particulars 
of the car are given as Fiat 1100, 1962 
Model chassis No, 950261, These particu- 
lars are identical with those of UPM 
3236 seized by the Bombay Police, Thus 
the prosecution has been able to estab- 
lish that the car seized by the Bombay 
Police was the one which the accused 
Boota Singh along with his companions 
hired from M/s, Punjab Taxi Service.” 


The learned Sessions Judge has also 

pointed that the original plate Exhibit 
Ka~51 had been recovered by- P. W. 18 
Vikram Singh from the Car UPM 3236 
and sent to P. W, 26 Shariq Alvi who 
found that there was tampering with the 
number of the plate, Brij Kishore of 
R.T.O.’s office Bareilly stated that UPM 
3236 was a fake number inasmuch as it 
related to a station wagon belonging to 
a Junior Government High School, Pak- 
kwara, District Moradabad. Harcharan 
Singh, Inder Singh and Mahendra Kaur 
have also identified the car in question 
to be the same car which was hired by 
the respondent Boota Singh on 8th 
Dec., 1963. These facts have not been 
challenged by the defence, Even the High 
Court has not reversed the finding of 
the Sessions Judge on this point. Before 
closing this part of the case we might 
advert to an argument advanced before 
us-by Mr. Mulla regarding the specimen 
signature of the respondent Boota Singh 
taken by the police during investigation. 
Mr, Mulla submitted that the act of the 
investigating officer in taking the speci- 
men signature of the respondent Boota 
Singh was hit by S, 162 of the Criminal 
Procedure Code and also amounted to 
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testimonial compulsion so as to violate 
the guarantee contained in Article 20 (3) 
of the Constitution. The matter is no 
longer res integra and is concluded 
by. a decision of this Court in the 
case of State of Bombay v, Kathi 
Kalu Oghad (1962) 3 SCR 10: (AIR 1961 
oC 1808) where the court observed as 
follows (At p. 1820 of AIR SC) :— 


“That is why it must be held‘that by 


giving these impressions or specimen 
handwriting, the accused person does not 
furnish evidence against himself. Sa 
when an accused person is compelled to 
give a specimen handwriting or impres- 
sions of his finger, palm or foot, it may 
be said that he has been compelled ta 
be a witness; it cannot however be said 
that he has been compelled to be a wit- 
ness against himself” - . 
It was also held that merely taking a 
specimen handwriting does not amount 
to be giving a statement so as to be hit 
by S. 162, Cr. P. C. 

In view of this decision of the Court, 
‘Mr, Mulla did not pursue the point fur- 
ther, 


42. Another important comment made 
. by the High Court against the confession 
was that the manner in which the deceas- 
ed Lal Singh had been killed,. according 
to the statement of Boota Singh in his 
confession is completely disproved by 
the medical evidence inasmuch as there 
is no evidence of any gun shot injury 
having been received by Lal Singh nor 
is there anything to show that he receiv- 
ed any Gandasa injury. With due res- 
pects we are constrained to observe that 
the High Court has taken a very artifi- 
cial and incorrect view of the matter in 
this regard, The dead body was recover- 
ed three weeks after the death of the 
deceased: During this period the naked 
body was exposed to wind and weather. 
The skeleton was burnt and the flesh 
had peeled off, The 
' Judge has rightly explained that as only 
two shots were fired at the deceased ac- 
cording to the statement of Boota Singh 
in his confession, it may be that no shot 
hit the bone but remained in the flesh 
which having peeled -off, no trace of gun 
shot injury could ever be found, There- 
fore, it is not a circumstance to show 
that there is any real inconsistency be- 
tween the confessional statement of the 
respondent Boota Singh and the medical 
evidence. As regards the injury said to 
' haye been inflicted by a Gandasa, the 
same’ is proved by the 


evidence and the nature of the skeleton 


learned Sessions. 


circumstantial 


A. I, R. 


of Lal Singh found in the forest, Ac« 
cording to the post mortem report, the 
lower cervical vertebra was separated 
from the rest of the skeleton at the le- 
vel of the joint and the head was found 
at a distance from thie body. This wôuld 
mean that the head was severed from 
the body and this could have only been 
possible if the injury was inflicted by a 
gandasa as the entire flesh had peeled off 
and traces of the injury had obliterated 
by passage of time, The skeleton re~ 
mained in the forest exposed to rain and 
in these circumstances we could not ex- 
pect to find any mark of injury on the 
skeleton. The fact however is that the 
skeleton has been identified to be that of 
the deceased Lal Singh by good and cox 
gent evidence as found by the Sessions 
Judge which finding has not been dis- 
‘placed by the High Court, It is obvious 
that the statement of Boota Singh re- 
garding the death of the deceased was 
the only manner in which he was mur- 
dered. For these reasons, therefore, we 
are unable to agree with the High Court 
that the manner in which the deceased 
is said to have been assaulted according 
to the confessional statement has not 
been proved by the prosecution, 


43. This brings us to an argument put 
forward before us by Mr, Mulla learned 
counsel for the respondents that thera 
was no reliable evidence to prove the 
identity of the corpus delecti. We are, 
however, unable to accept this conten- 
tion. The learned Sessions Judge has 
given a very well reasoned finding on 
this point which has not been reversed 
by the High Court. 


44. To begin with, the body of the 
deceased was recovered at the instance of 
respondent Asa Singh and this fact was 
proved by P. W, 17 Sher Singh and 
P. W. 31 Jasmer Singh and the Investi- 
gating Officer P. W, 59 Gulzar Singh, 
This evidence is clearly admissible under 
S. 27 of the Evidence Act, The only 
comment made was that Sher Singh had 
some enmity with Asa Singh, The learn- 
ed Sessions Judge, however,. pointed out 
that there was no long-standing enmity 
between Asa Singh and Sher Singh. . 
There were some proceedings about 8 or 
9 years ago and there were some pro- 
ceedings under S. 127/117, Cr.P.C. after 
the occurrence which is wholly irrelev- 
ant. No comment has been made as ta 
why Jasmer Singh should not be believ~ 
ed. In this view of the matter the evi~ 
dence of the recovery of the dead body 
at the instance of Asa Singh has been 
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proved not only by the Investigating O= 
ficer Gulzar Singh but by two indeper 
dent witnesses Sher Singh and Jasmea 


Singh, This, therefore, clearly establishe . 


the identity of the corpus delecti as be 
ing that of Lal Singh, Apart from tha 
some clothes Exhibits 13, 14, 15 were re 
covered lying at a distance of 3 to 4 
yards from the body and this recovery 
has also been proved by Sher Singl, 
Jasmer Singh and Inder Singh. Portiors 
of these clothes were burnt which full2 
corroborates the confessional statemert 
of Boota Singh where he had stated thet 
after taking out the same from the dead 
body of Lal Singh they had set tha 
clothes on fire. It appears, howeve-, 
that for some reason or the: other only a 
very small portion of the clothes wer 
burnt. 


45. Another important evidence whica 
clinches the issue was the recovery Cc 
Exhibit Ka-8 a dry cleaning receipt from 
the pocket of the coat of Lal Singh whica 
is Exhibit Ka-13, This receipt bears the 
signature of Lal Singh, P. W. 3 who wa 
the salesman at Dehra Dyeing and Dr~ 
Cleaners deposed that on 9-11-63 LÆ 
Singh had given a pant for dry cleaning 
and had been given receipt Exhibit Ka-3 
the duplicate of which was with the dry 
cleaning shop and it has also been prc 
duced and is Exh, Ka-52, This, therefore, 
tompletely clinches the issue and shows 
that the. dead body could have. been œŒ 
none. else than that of Lal Singh, Mx 
Mulla suggested that this receipt maz 
have been introduced by the police in 
the pocket of the coat during investige- 
tion. There is however no evidence t3 
prove this fact, Nothing has been showa 
why the police. officers would have gon 
to the extent of fabricating the evidena 
against the respondents, For these ree 


sons, therefore, we find ourselves in con. 


plete agreement with the finding of ths 
learned Sessions Judge that the skeletoa 
recovered from the forest was that œŒ 
Lal Singh and we accordingly overruB 
the argument of Mr. Mulla on this poin. 


46. Lastly, . Mr. Mulla vehementl? 
contended that there is no legal evidene@ 
against Raghubir Singh, Admittedly, ac 
cording to the confessional statement cf 
Boota Singh, Raghubir Singh was nct 
present in the forest at the time whea 
Lal Singh was murdered, There is m 
evidence to show that Raghubir Sing 
was present at Ambala. It is true thd 
P. W, 2 Inder Singh and other witnessG 
had identified Raghubir Singh as having 


` 
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accompanied the respondent Boota Singh 
to Dehra Dun and he was also identified 
as accompanying Boota Singh by P. W. 
9 Anand Singh, but it was contended 
that as at the time when the respondent 
Raghubir Singh was identified at the 
parade he had shaved off his beard, it 
would be difñcult for the witness to 
identify when at the time they saw him 
he had a beard, There appears to be 
some force in this contention., There is 
clear evidence to show that when Raghu- 
bir Singh was identified he had no beard 
at ali. In these circumstances, there- 
fore, the possibility of mistake in identi- 
fication cannot be excluded. Even the 
trial Court has not accepted the evidence 
of identification against him, In all pro- 


‘bability Raghubir Singh was there and 


was a co-conspirator as stated by the 
respondent Boota Singh himself, but in 
view of the circumstances mentioned 
above, we find it unsafe to convict him 
when he has been acquitted by the High 
Court, We should not be taken as hold- 
ing that the, confession of the respondent 
Boota Singh so far as Raghubir Singh 
is concerned is false. ‘In fact we 
believe it to be true, but as a matter of 
extra caution we would like te give 
benefit of doubt to Raghubir Singh, 


47. Thus, in short the entire confes- 
sion of the respondent Boota Singh is 
not only corroborated by the evidence 
discussed above but is reinforced by the 
independent evidence plus 
which has been proved by the prosecti- 
tion and accepted by us. The offence of 
conspiracy is also proved, : 


48. The trial Court has rightly point- 
ed out that the charge under Sec, 465/ 
471, LP.C. has been proved, There is 
direct evidence of P.W. 35 Ratilal Chhoto 
Bhai Desai who has correctly identified 
Boota Singh that he signed as J. P. 
Singh in his presence on the papers re+ 
lating to the registration of the car at 
Bombay, The signatures made by him 
are Exhibits Ka-59 and 60 and the docu- 
ments concerned are Exhibits Ka-34, 36 
and 39. The expert P. W. 32 Shiv Ram 
Singh has clearly stated that Exhibits 
Ka-38 to 40 were in the handwriting of 
Boota Singh, It has also been proved as 
held by the. trial Court that these docu- 
ments were. presented by Boota Singh 
for the purpose of obtaining registration 
number from the R.T.O. Bombay in res- 
pect of the stolen car, Thus, we fully 
agree with the finding of the trial Court 
that the charge under S, 465/471 and 
466/471, 1.P.C, has been clearly proved. 


identification 
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Apart from this, it has also been prov~ 
ed beyond reasonable doubt that tha 
respondent Boota Singh impersonated as 


one K, Sharma to Inder Singh and false< 


ly represented to him that he was a 
military officer in search of recruitment 
of girls in the Army and on this belief 
he induced Inder Singh to deliver the 
taxi to him on hire whereas Boota Singh 
had no intention whatsoever of returning 
the car. The intention to. cheat Inder 
singh by Boota Singh was clearly prov- 
ed, In these circumstances, the charga 
under S. 419, LP.C, has also been prov-« 
ed beyond doubt. The High Court has 
neither referred to the evidence on thosa 
charges nor considered the same but has 
taken a short course of rejecting the en- 
tire prosecution case after finding that 
the confession was not worthy of cred- 
ence mainly on speculation as pointed 
out by us, Furthermore, it has also been 
proved that Boota Singh and others mur- 
dered the deceased Lal Singh witha 
view to take sole possession of the car, 
and, therefore, the charge under S. 394/ 
a4, LP.C, is also proved, 


49. Thus, on a full and complete con- 
sideration of the evidence and circum- 
stances of the case we find that the High 
Court has committed errors of record 
and has overlooked important circumstan- 
ces and has drawn more on imagination 
{than on the proved evidence in the case. 
On the question of identification it has 
laid down a wrong law on the basis of 
which it failed to consider that evidence, 
The confession of the respondent was 
discarded by the High Court on irrelev- 
ant grounds based on pure speculation. 
_Normally, this Court does not interfere 
with an order of acquittal passed by a 
High Court but in this case we find that 
the Highi Court has misread the evi- 
dence and has reversed the judgment of 
the Sessions Judge without displacing 
important conclusions arrived at by the 
Sessions Judge. The High Court has over- 
looked important circumstances which 
fully proved the case. Even regarding 
the confession it has not made a correct 
approach which is first to take the con- 
fession and then to find out how much 
of it is corroborated by other indepen- 
dent evidence. 


50. Thus with due deference to the 
view taken by the Judges of the High 
Court we find that the High Court com- 
mitted errors of law and fact on most 
vital points. It has refused to draw in- 


A. i, Re 
ferences from proved facts which are 
irresistible and has laid down legally 


erroneous principles on such vital and 


‚crucial evidence as that of identification 


which is a valuable piece- of evidence, 
The High Court has on one hand com- 
pletely overlooked some of the impor- 
tant circumstance: which amply proved 
the prosecution case and on the other 
while setting asid= the judgment of the 
Sessions Judge has failed to displace the 
important reasons given and circumstan- 
ces relied on by the Sessions Judge. 
Taking therefore an overall picture of 
the whole case we find that there are 
substantial and compelling reasons for 
setting aside the order of acquittal pass- 
ed by the High Court in favour of res- 
pondent Boota Singh. 


51. For these reasons, therefore, we 
are unable to sustain the judgment of 
the High Court, We accordingly allow 
the appeal of' the State against Boota 
Singh, set aside the judgment of the 
High Court and convict respondent 
Boota Singh of otfences under Sec. 302 
read with Sec. 34 and Sec, 120-B, I.P.C. 
and sentence him to undergo life impri- 
sonment for these: offences, The respon- 
dent Boota Singh: is also convicted under 
Sec, 364 read with Sec. 34 and S. 120-B 
LP.C. and Sec. 394 read with S. 34 and 
Sec. 120-B, I.P.C, and sentence him to 
undergo rigorous imprisonment for seven 
years under each count, Boota Singh is 
also convicted under S. 471 read with. 
S. 465 LP.C, and S. 471 read with Sec- 
tion 466 I.P.C. and is sentenced to under- 
go rigorous imprisonment for two years, 
one year and four years respectively. 
All the sentences are: to run concurrent- 
ly, The respondent Boota Singh who is 
on bail shall surrender and serve out 
the remaining portion of the sentence, 


52. The appeal against Trilok Singh 
abates as he is dead. The appeal against 
Asa Singh will b= taken on later after 
he surrenders. The. appeal against Raghu- 
bir Singh is dismissed and the order of 
the High Court ecquitting him is con- 
fir med, : 


Order accordingly. 
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_ AIR 1978 SUPREME COUET 1791 
(From:— AIR, 1976 Bom 190) 


V. R. KRISHNA IYER AND 
D, A, DESAI, JJ. 


Venkatesh Dhonddev Deshpande, A2- 
pellant v. Sou, Kusum Dattatraya Kul- 
karni and others, Respondents. 


Civil Appeals Nos, 2084-2085 of 1974, 
D/- 27-9-1978. l 

(A) Hindu Law — Debts — Legal n2- 
cessity — Loan contracted by father for 
improvement of joint family. lands — 
Partition while debt outstanding — Lia- 
bility of land in the hands of copar- 
ceners after partition for debt — Neces- 
sity of. making coparceners parties to 
suit for recovery: of. debt — Pious obli- 
gation, l 


Where father is the Karta of a joint 
Hindu family and the debts are con- 
tracted by the father in his capacity as 
manager and head of the family for 
family purposes, the sons as members 3f 
the joint family are bound to pay the 
debts to the extent of their interest m 
the coparcenery property. Further, 
where the sons are joint with their fi- 
ther and the debts have been contracted 
by the father for his own personal ben2~ 
fit, the sons are liable to pay the detts 
provided they were not incurred for 
illegal or immoral purposes, This liati- 
lity arises from an obligation of religien 
and piety which is placed upon the sons 
under the Mitakshara law ‘to discharge 
the father’s debts, where the debts are 
not tainted with immorality, This liaki~ 
lity of the sons to pay the father’s dekts 
exists whether the father be alive r 
dead. A further requirement is that fr 
an effective partition of a Mitakshaza 
joint Hindu family a provision for the 
joint family debts should be made. In 
order 'to determine what property is 
available for partition, provision must 
first be made for joint family detts 
which are payable out of the joint 
family property, personal debts of the 
father not tainted with immorality, 
maintenance of dependant female mer 
bers and of disqualified heirs, and far 
the marriage expenses of unmarried 
daughter, This must be so because parti- 
tion is of joint family property and i 
joint family debts are repaid before tne 
partition only the residue would 34 
available for partition. Therefore, if 
partition is effected before paying tne 


debts, provision to pay the debts should 


IV/JV/E417/78/SNV, 
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be made so as to determine the residue 
available for partition: (Para 7) 

Where the ‘tagai loan was borrowed) 
by the father (Karta) for the purpose of 
improving the joint family lands and 
the partition: amongst the members of 
the family was effected while the debt 
was outstanding without -making provi- 
sion for the repayment of the debt, the 
lands in the hands of the coparceners 
acquired on partition would also be 
liable for the debt despite partition, In 
such a case, the creditor (Govt, in this 
case) was not required to make the sons 
parties to the suit for recovery of the 
debt and could proceed against the pro- 
perties in the hands of the coparceners 
and put the auction purchaser of such 
properties in possession of the same, AS 
the loan was borrowed for the purpose 
of improving the joint family lands, the 
loan would ipso facto be for legal ne- 
cessity and it would be joint family debt 


“for which all the joint family property 


would be liable. In such a case the only 
effect of partition was that after the 
disruption of joint family status by par- 
tition the father had no right to deal 
with the property by sale or mortgage 
even to discharge an antecedent debt 
nor was the son under a legal obligation 
to discharge the post-partition debts of 
the father, (Case law discussed), 

i (Paras 9, 12, 13) 


Even assuming that the debt ‘was not 
for the benefit of the estate of the joint 
family and, therefore, a joint family 
debt, and assuming that it was the per- 
sonal debt of the father yet the doctrine 
of pious obligation of the son to pay the 
father’s debt would still permit the cre- 
ditor to bring the whole joint family 
property to auction for recovery of such 
debts. (Para 14) 


Where the sons are joint with their 
father and debts have been contracted 
by the father for his personal benefit, 
the sons are liable to pay the debts pro- 
vided they were not incurred for an 
illegal or immoral purpose, This liability 
to pay the debt has been described as 
pious obligation of the son to pay the 
father’s debt not tainted with illegality 
or immorality, Though it was once be- 
lieved that the liability of the son to 
pay the debts contracted by the father, 
though for his own benefit, arises from 
an obligation of religion and piety which 
is placed upon the sons under the Mita- 
kshara law to discharge the father’s 
debts, where the debts are not tainted 
with immorality, yet in course of time 


ræ 
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this liability has passed into the realm 
of law, AIR 1£70 SC 223 and (1882) 9 
‘Ind App 128 (PC), Foll, (Para 14) 


(B) Land Improvement Loans Act (19 
of 1883), Ss. 7, 9 —— Term ‘borrower’ in 
S. 7 — Scope of — Loan borrowed by 
karta under the Act — Liability of the 
family lands for repayment. (Hindu Law 
-~- Debts — Legal necessity), AIR 1976 
Bom 199, Reversed, 


There is nothing in the language of 
S. 7 which would show that the borro- 
wer must always and of necessity be an 
individual, Even if the Act applies to 
other communities which do not have 
the system of joint family, that by it- 
self would not exclude the manager af 
a joint Hindu family from becoming a 
borrower under S., 7. If the construction 
that the term ‘borrower’ does not admit 
of a person borrowing loan in his repre- 
sentative capacity as the Karta of -the 
joint family is accepted it would put 
joint Hindu family at a disadvantage in 
borrowing loans under the Act because 
the Karta of a joint Hindu family, if he 
has no separate property of his own, 
and if he cannot borrow the loan in his 
representative capacity, has no security 
to offer, nor could he take advantage of 
the beneficial provision of the Act for 
improving the land belonging to the 
joint Hindu family, There is no justifi- 
cation for restricting the word ‘borro- 
wer’ to an individual alone. In fact the 
Act itself contemplates joint borrowers. 
Section 9 provides for joint and several 
liability of joint borrowers, A Karta of 
a joint Hindu family therefore can be a 
borrower in his representative capacity. 
Thus a father who is the Karta of the 
joint family consisting of himself and 
his sons can become a borrower in his 
capacity as Karta and if the loan is for 
legal necessity or for the benefit of the 
joint family estate he would render the 
joint family property liable for such debt 
and if it is for his personal benefit the 
joint family property even in the hands 
of the sons would be liable if the debt 
is not tainted with illegality or immo- 
rality, It would be an error to hold that 
Dharmashastras of Hindus never con- 
templated improvement loans being 
given by the Governments of the day 
and, therefore, a debt of the kind which 
is contemplated under the Loans Act 


could never have been under the con- 
templation of the writers like Brihaspati 
and Narada in whose texts the pious 


A.L R. 
liability is imposed on the sons and 
others, AIR 1976 Bom 190, Reversed. 
' (Para 25) 
Anno: AIR Manual (8rd Edn.), Land 
Improvements Loans Act, S. 7 N. 2. 
Cases Referred: Chronological Paras 
AIR, 1970 SC 223: (1970) 2 SCR 648 
14A, 25 
AIR, 1964 SC 1425: (1964) 5 SCR 647 13 
ATR 1959 SC 282::1959 SCR 1384 17, 
18, 19, 20, 22, 25 
AIR 1952 SC 170: 1952 SCR 644 12, 
17, 20 
AIR 1950 Bom 278:52 Bom LR 154 
18, 19 
AIR 1338 Nag 24:ILR (1938) Nag 136 17 
AIR 1936 PC 277:63 Ind App 384 12 
AIR 1919 Mad 59C:ILR 41 Mad 691 25 


(1902) ILR 25 Mad 572 25 
(1889) 17 Ind App 11:ILR 17 Cal 584 
(PO; 22 
(1882) 9 Ind App 128 (PC) 14A 
Mr. U. R. Lalit, Sr. Advocate (Mr. 


V. N. Ganpule and Mrs. V, D. Khanna, 
Advocates with him), for Appellant; Mr. 
B. D, Bal, Sr. Advocate (M/s, P. H. Pa- 
rekh and M, Mudgal, Advocates with 
him), for Respondents, 


DESAI, J.— These two appeals by 
special leave arise from a suit filed by 
the respondents plaintiffs for recovering 
possession of land bearing survey Nos, 
487/1 to 487/6 situated at Shirwal Peta 
Khancala from the appellant defendant. 
During the péndency of this suit a por- 
tion of the land in dispute was acquired 
under the Land Acquisition Act and as 
both the plaintiffs and the defendant 
laid a claim to compensation, a reference 
was made under ‘3. 30 of the Land Ac- 
quisition Act for determining the eligi- 
bility for the amount of compensation. 
The trial Court decreed the plaintiffs’ 
suit and First Appeal No, 160 of 1966 
was preferred by the defendant to the 
High Court of Bembay. Following the 
decision of the trial Court, the referenca 
under S, 30 of the Land Acquisition Act 
was answered in favour of the plaintiffs- 
respondents and the defendant preferred 
First Appeal No. 173 of 1966 to the High 
Court. Both the appeals were heard to- 
gether and by its judgment dated 10/11 
October 1974 a Division Bench of the 
High Court dismissed both the appeals 
with costs, Thereupon the appellant pre- 
ferred the present two appeals. As both 
the appeals arise from a common judg- 
ment, they were heard together and ar@ 
being disposed of by- this common judg: 


ment; 7 
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2, Facts necessary for appreciating 
the point of law canvassed in these ap- 
peals lié within a narrow compass, One 
Dattatraya Govind Kulkarni, husband of 
plaintiff No, 1 and father of plaintiffs 2 
to 6 had borrowed a Tagai loan of Ru- 
pees 12,000 by making an application 
Exhibit 129 accompanied by prescribed 
form, Ext. 128 on 7th February 1949. .The 
loan was borrowed for constructing 
wells in Survey Nos, 167 and 170 and he 
offered as security the lands bearing 
Survey Nos. 165, 166, 167, 170 and 172. 
In the application Ext, 129 that ac- 
companied the prescribed form it was 
stated that wells have to be sunk | to 
bring barren land under cultivation, In 
other words, the loan was for improve~ 
ment of the land, The loan was advanced 
and the borrower failed to repay the 


loan as per the stipulations. A 
revenue recovery proceeding was 
commenced and as by the sale 
of the land offered as security the 


Government could not reimburse itself 
the total amount outstanding, a pro- 
clamation of sale was issued and ulti- 
mately. the suit land was auctioned and 
it was purchased by the defendant and 
the sale in his favour was confirmed and 
he was put in possession on 20th May 
1960. The plaintiffs stated that prior to 
the date of auction there was a partition 
between the father and his sons on 6th 
July 1956 evidenced by Ext, 53 and at 
this partition the suit land with its sub- 
divisions ‘came to the share of the 
plaintiffs and, therefore, the father had 
no saleable interest in the suit land and 
it could not have been sold, at a revenue 
auction for recovering the personal debt 
of the father. So contending, the plain- 
tiffs brought an action for a declaration 
that the sale is not binding upon them 
and possession may be restored to them, 


3. The trial Court held that the suit 
land was joint family property consist- 
ing of Dattatraya and his sons but as 
there was an effective partition prior to 
the revenue sale and the partition being 
a genuine one, the subsequent sale is 
not binding upon the plaintiffs to whose 
Share the suit land was allotted at the 
partition and, therefore, the sale. was 
void and the plaintiffs are entitled to be 
put back ‘in possession, 


4, The High Court in appeal by the 
present appellant examined the question 
of the validity of the revenue sale in the 
context of the provisions of the Land 
Improvement Loans Act, 1883 (‘Loans 
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Act’ for short) and held that the auction 
sale of the lands at the relevant time 
standing in the names of the plaintiffs, 
the land being not one in respect of 
which the Tagai loan was advanced, or 
which was offered as security for that 
loan, would not be binding upon the ` 
plaintiffs as the plaintiffs were not bor- 
rowers within the meaning of S. 7 (1) 
of the Loans Act and the plaintiffs’ suit 
on: this ground was rightly decreed. The 
submission on behalf of the defendant 
that Tagai loan was a debt and that it 
was incumbent on the sons of Datta- 
traya under the doctrine of pious obliga- 
tion of the sons of a Hindu father to 
pay their father’s debts which were not 
tainted with immorality or illegality, 
was not accepted and the High Court 
held that this doctrine of pious obliga- 
tion cannot be extended to the debts 
contracted under the Loans Act as the 
Act applies to all citizens of India irres- 
pective of their religion, With these find- 
ings the appeals were dismissed. 


5. Mr.. U, R. Lalit, learned counsel 
for the appellant urged that Tagai loan 
was borrowed by Dattatraya, the father, 
for improvement of lands bearing Sur- 
vey Nos. 167 and 170: which were joint 
family property and the debt re- 
presented by Tagai loan would be joint 
family debt incurred by the manager for 
the benefit of the joint family or for 


. the benefit of the estate of the joint 


family and, therefore, the joint family 
property, irrespective of the fact whe- 
ther it was offered as security for the 
loan or whether. it benefited by the loan, 
would be liable for the repayment of 
the loan notwithstanding the fact that 
a partition has taken place before the 
suit land, which again is a joint family 
property, was brought to revenue auc- 
tion, It was also urged that the partition 
is not genuine and that it is a sham and 
bogus one and in fact there was no par- 
tition in the eye of law, It was further 
urged that the pious obligation of the 
sons of a Hindu father to pay the debt 
incurred by the father not tainted with 
illegality or immorality to the extent of 
the joint family property in their hands 
would certainly apply to a loan borrow- 
ed under the Loans Act and the expres- 
sion ‘borrower’ under the Loans Act can 
as well include a joint Hindu family 
and thereby making the entire joint 
family property liable for repayment of 
the loan. y 

6. Mr. Bal, learned counsel for the 
plaintiffs-respondents contended that 


estate, it was said that the Loans 


_ 


` as members of the 
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Tagai loan was not a joint family -debt 
nor in borrowing the loan the father 
was acting as Karta but was acting in 
his personal capacity, nor the loan was 
for the benefit of the joint family 
Act 
being a complete Code in itself and only 
recognised borrower. in his individual 
capacity, one cannot import the concept 
of Karta of a joint family borrowing 
under the Loans Act in his representa- 
tive capacity so as to make the joint 
family property liable for such loans. 


7. The principal contention which 
goes to the root of the matter is whether 
the Tagai loan borrowed by Dattatraya, 
the father, was borrowed in his personal. 
capacity for his personal use or as Karta 
of the joint family for the benefit of the 
joint family or joint family estate If 


the. loan was borrowed by Dattatraya, - 


the father, as Karta of the joint Hindu 
family for the benefit of the family, 
certainly it would be a joint family 
debt and all the joint family property 
would be liable for this debt,: Even if 
there. is a subsequent partition before 
the debt is repaid, the creditor can pro- 
ceed against the joint family property 
in the hands of any of the coparceners 
because the joint family property is 
liable for the joint family debts. The 
Karta or the Manager of a joint Hindu 
family has implied authority to borrow 
money for family purposes and 
debts are binding on other coparceners 
and the liability of the coparceners in 
such a case does not cease by subsequent 
partition (see Para 240, Mulla’s Hindu 


- Law, 14th Edn., p. 298), Where father is 


the Karta of a joint Hindu family and 
the debts are contracted by the father 
in his capacity as manager and head of 
the family for family purposes, the sons 
joint family are 
bound to pay the debts to the extent of 
their interest in the coparcenery pro- 
perty. Further, where the sons are joint 
with their father and the debts have 
been contracted by the father for 
own personal benefit, the sons are liable 
to pay the debts provided they were not 
incurred for illegal or immoral purposes. 
This liability arises from an obligation 


of religion and piety which is placed -` 


upon the sons under the Mitakshara lav 
to discharge the father’s debts, where 
the debts are not tainted with immora- 
lity, This liability of the sons to pay 
the father’s debts exists whether the 
father be alive or dead (para 290, 
Mulla’s Hindu Law, 14th Edn, p, 354). 


such ~ 


- whether the Tagai loan was 


his 


A. I. R, 


A further requirement is that for an 
effective partition of a Mitakshara joint 
Hindu family a provision for the joint 
family debts should be made. In order 
to determine what property is available 


_ for partition, provision must first be 


made for joint family debts which are ` 
payable out of the joint family property, 
personal debts of the father not tainted 
with immorality, maintenance of depen- 
dent female members and of disqualified 
heirs, and for the marriage expenses of 
unmarried daughter, This must be so 
because partition is of joint family pro- 
perty. and if joint family debts are re~- 
paid before the partition only the resi- 
due would be available for partition. 
Therefore, if partition is effected before 
paying the debts, provision to pay the 
debts should be made so as to determine 
the residue available for partition. 


8. Having cleared the ground in law, 
let us look at facis which have been 
found by the Courts on appreciation of 
evidence and which unless found to be 
utterly unconscionable this Court 
would not interfere with. The trial Court 
found that the suit property was joint 
family property and the High Court has 
not departed: therefrom, In fact, in an 
earlier suit filed by these very plaintiffs 
being Special Suit No. 14 of 1958 it has 
been in terms stated that the lands de- 
scribed in para 1 of the plaint Ext. 37 
which include the suit land, were origi- 
nally owned by joint family of plaintiffs 
and Dattatraya, Therefore, on plaintiffs’ 
own admission the suit land was joint 
family property .of plaintiffs and Datta- 
traya, 


9$. The next important question is 
the per- 
sonal debt of Dattatraya or was debt in~ 
curred by him a: Karta of the joint . 
family for the benefit of the joint family. 


.We would only look at uncontroverted 


salient features of the evidence. Pre- 
scribed form of application, Ext, 128 
with application Ext. 129 would show 
that the loan was borrowed for con- 


structing wells for improvement in the 
potentiality of the lands bearing Survey 
Nos. 167 and 17¢, It was submitted that 
these lands, for the improvement of 
which the loan was borrowed, were not 
joint family property. There . again, a 
reference may be made to the admission 
of the plaintiffs in plaint Ext, 37 which 
also includes lands bearing Survey Nos. 
167 and 170 being described by the 
plaintiffs themselves as joint family pro= 
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perty. The High Court held that Datta- 
traya borrowed the loan for improve~ 
ment of the land. Therefore, Dattatraya, 
the father, borrowed loan in his capa- 
city as the father for improvement of 
joint family lands and for this purpose 
offered as security three other pieces of 
land which were joint family property. 
In the face of this unimpeachable evi- 
dence the statement in Ext, 128, the 
application for loan, that Dattatraya was 
the full owner of the lands therein men~ 
tioned would not convey the idea that 
it was his separate property. It is not ne- 
cessary that Karta acting in his capacity 
as Karta to describe himself as Karta 
to affirm his representative 
Whether he has acted in his personal 
capacity or representative capacity can 
be gathered from all the surrounding 
circumstances and in this case they are 
eloquent, in that he mortgaged or gave 
as collateral security joint family pro- 
perty, to wit land, and it extends to 
whole of the interest of the family and 
is not confined to Karta’s share, and 
therefore he must be. deemed to have 
acted in the transaction on behalf of the 
family (see Mulla’s Hindu Law, 14th 
Edn, page 313, Art. 251). It was, how- 
ever, stated that agriculture was not the 
avocation of the joint family and, there~ 
fore, the father as the Karta did not 
have the implied authority to borrow 
loan so as to be binding on the joint 
family property. One has merely to look 
at the content of the application for 
loan, Ext. 129 made by Dattatraya to 
the Mamlatdar, Taluka Vichitragad, for 


advancing loan to him, to dispel the con-- 


tention, The application recites that ap- 
plicant - Dattatraya, the father, had 
undertaken extensive work to bring bar- 
ren land under cultivation to raise suffi- 
cient crops as well as to improve _ the 
quality of land and for improving the 
quality of agriculture he had under- 
taken, loans should be advanced to him. 
Mr. Bal, however, pointed out that 
Dattatraya was carrying on some busi- 
ness which would be evident from Ext. 
23, a copy of execution application No. 
87/60 filed by Bhor State Bank Ltd. 


against one Pandurang Krishnaji Kamble - 


and Dattatraya Govind Kulkarni in 
which the occupation of Dattatraya is 
shown as business; and Ext. 22 being a 
copy of Execution Application No. 92/57 
in which his occupation is shown as ge~ 
neral agent, and Ext, 120 a copy of the 
decree in Special Civil Suit No, 2/49 
wherein the occupation of Dattatraya is 


` capacity. - 


shown as business and which further 
shows that Dattatraya had running ac- 
count with one Raghunath Shridhar 
Phadke in which Dattatraya had with- 
drawn Rs. 56,800 and had credited Ru- 
pees 41,000 and after adding interest 
leaving a debit balance of Rs, 19,23814- 

00. It was urged that if all these as- 
pects are taken into consideration, if 
would appear that agriculture was not 
the occupation of the joint family, Now, 
as against this,.one may also refer to 
Ext, 34 a copy of the BADR Execution 
Application No. 294/56 for executing an 
Award made under the Bombay Agricul- 
tural Debtors’ Relief Act against Datta- 
traya which would show that Dattatraya 
was an agriculturist by occupation and 
his debts were adjusted by the Courts 
set-up under the Bombay Agriculture 
Debtors’ Relief Act and this could have 
only been done if his principal occupa- 
tion was .agriculture, Therefore, mere 
description of Dattatraya’s avocation in 
Exts. 22, 23 and 120 is hardly determi- 
native of the occupation of Dattatraya or 
his family. It may be that over and 
above agriculture Dattatraya may have 
been carrying on some side business but 
if his application Ext. 129 shows that he 
had on his own showing 160 bighas of 
land most of which are admittedly 
shown to be joint family property, it 
cannot be denied that agriculture was 
one. of the occupations of Dattatraya 
and he was carrying on that avocation 
as Karta of the joint family consisting 
of himself and his minor sons, Now, 1 

agriculture was one of the occupations 
of the joint family and if loan was bor- 


‘rowed for the purpose of improving the 


joint family lands, the: loan would ipso 
facto be for legal necessity and it would 
be joint family debt for which all the 
joint family property would be liable. 


10. If thus the loan for the recovery 
of which the suit property was brought 
to auction was joint family debt and if ` 
the suit property was joint family pro- 
perty, certainly it would be liable to be 
sold for recovery of joint family debt. 


11. The question, however, is: does 
the subsequent partition make any dif- 
ference in respect of the. liability of 
the joint family property for the joint 
family debts? That would necessitate 
examination of the circumstances in 
which the partition was brought about 
though we are“not inclined to examine 
the question whether the partition was 
a sham or bogus transaction or was a’ 
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motivated one with a view to defeating 
the creditors of the joint zamily. 


12. The partition is evidenced by” a 
registered deed, Ext, 79 dated 6th July 
1956, Partition is between father and 
` his minor sons, There is no dispute that 
on that date the debt of Tagai loan was 
outstanding as well as there were cer- 
tain other debts. In the partition deed 
Ext, 79 there is no express or implied 
provision for the repayment of joint 
family debts or even outstanding debts 
of Dattatraya, the father, There was 
some suggestion that the property which 
was allotted to Dattatraya was sufficient 
for discharging the debts outstanding 
on the date of partition. That at least 
‘is not borne out by the partition deed 
nor has Dattatraya gone into the wit- 
ness box to say that such was the posi- 
tion. Therefore, taking into consideration 
the recitals in the partition deed as well 
as the’ relevant evidence on record 
time of partition for the joint family 
debts or alternatively outstending debts 
incurred by the father. It is not for a 
moment suggested that on this account 


the partition is bogus and sham, an argu- . 


ment which was put forward before ‘the 
High Court and negdtived, The © sub- 
stance of the matter is that if at a parti- 
tion amongst the members of the joint 
family no -provision is made for joint 
family debts, then despite the partition 
and allotment of shares to different co- 
parceners the joint family property in 
their hands which they acquired by par- 
tition would still be liable for the joint 
family debts, The Judicial Committee in 
Sat Narain v. Sri Kishen Das, 63 -Ind 
App 384: (AIR 1936 PC 277) pointed out 
that when the family estate is divided, 
it is necessary to take account. of both 
the assets and the debts for which the 
undivided estate is liable. After affirm- 
ing -this ratio, this Court in Pannalal v. 
Mst. Naraini, 1952 SCR 544 at p. 558: 
(AIR 1952 SC 170 at p, 179) observed 
as under. ; 

t... the right thing to do was , to 
make provision for discharge of ‘such 
liability when there was 
the joint estate. If there is no such pro- 
vision, “the debts are to be paid seve- 
rally by all the sons according to their 
shares of inheritance”, as enjained by 
Vishnu (Vishnu, Chap. 6, verse 36), In 
our opinion, this is the proper view to 
take regarding the liability of the sons 
under Hindu law. for the pre-partition 
debts of the father, The sons are liable 


remain, ` . 


partition of - 


' A. I. R, 


to pay these debts even after partition 
unless there was an' arrangement for 
payment of these debts at the time 
when partition tcok place. This is sub- 
stantially the view taken by the Allaha- 
bad. High Court in the’ Full Benchi case 
referred to above and it seems to us to 
be perfectly in accord with the princi-~ 
ples of equity and justice.” 

If thus the partition makes no provision 
for repayment of just debts payable 
out cf the joint family property, the 
joint family property in the hands of 
coparceneérs acquired on partition as well 
as the. pious obligation of the sons to 
pay the debts of the father will still 


13. This position of law was reaffirm< 
ed in Virdhachalem Pillai v, Chaldean 
Syrian Bank Ltd., (1964) 5 SCR 647: 
(AIR 1964 SC 1425). The only effect of 
partition is that after the disruption of 
joint family status by partition the 
father has no right to deal with the 
property by sale or mortgage even to 
discharge an antecedent debt nor is the 
son under a legal obligation to discharge 
the post-partition debts of the father. 


14. Assuming we are not right in 
holding thiat the debt was for the bene- 
fit of the estate c the joint family and, 
therefore, a joint family debt, and as- 
suming that Mr. Bal is right in contend- 
ing that it was the personal debt of the 
father, yet the doctrine of pious obliga- 
tion of the son to pay the father’s debt 
woulc still permi: the creditor to bring 
the whole joint family property to auc~ 
tion for recovery of such debts. Where 
the sons are joint with their father and 
debts have been contracted by the fa- 
ther for his personal benefit, the sons 
are liable to pay zhe debts provided they 
were. not incurred for an illegal or im- 
moral purpose, This liability to pay the 
debt has been described as pious obliga- 
tion of the son to pay the father’s debt 
not tainted with illegality or immora- 
lity, It was once believed that the liabi- 
lity cof the son ta pay.the debts con- 
tracted by the father, though for his 
own benefit, arises from an obligation 
of religion and piety which is placed 
upon the sons under the Mitakshara law 
to discharge the father’s debts, where 
the debts are not tainted with immoray 
lity, yet in course of time this liability 
has passed into the realm: of law. 

14-A. In Anthonyswamy v: M. R 


Chinraswamy Koundan, (1970) 2- SCR 
648: (AIR 1970 SC 223), following tha 
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decision in Muttayan v, Zamindar of 
Sivagiri, (1882) 9 Ind App 128 (PC), this 
Court held that this obligation of the 
son to pay the father’s debt not tainted 
with illegality or immorality was not 
religious but a legal obligation and the 
rule would operate not only after the 
father’s death but even in the father’s 
lifetime and the pertinent observation is 
as under (at p, 227 of AIR SC): 

“It is evident therefore that the doc~ 
trine of pious obligation is not merely 
a religious doctrine but has passed into 


the realm of law, The doctrine is a ne- 


cessary and logical corollary to the docx 
trine of the right of the son by birth to 
a share of the ancestral property and 
both these conceptions are correlated, 
The liability imposed on the son to- pay 


the debt of his father is not a gratuitous 


obligation thrust on him by Hindu law 
but is a salutary counterbalance to the 
principle that the son from the moment 
of his birth acquires along with his fa- 
ther an interest in joint family | pro~ 
petry,” 


15. It is not the case of the plaintiffs 
that the debt contracted. by the father 
for which the property was sold was 


tainted with illegality or immorality or. 


that it was avyavaharik in the sense 


opposed to good morals, Therefore, even. 


assuming that there was a partition, the 
debt being antecedent debt for which 
no provision was made in the partition 
and the debt having: not been shown to 
be tainted with. illegality or immorality, 
the sons were liable to pay this debt to 
tne extent the joint 
came in their hands, 


16. Viewed from eitrer angle, the pro- 
perty sold was liable for the discharge 
of the debt of Dattatraya, the father, 
and even if it came in the hands of the 
sons on partition, the debt admittedly 
being a prepartition debt not shown to 
be tainted with illegality or immorality, 
could be recovered from the joint fami- 
ly property: in the hands of the sons, 


17, Mr. Bal, however, raised an inter- 
esting contention that if the joint family 
property which came in the hands of the 
sons on partition was to be sold for re- 
covery of the debt of the father after 
partition a suit would have to be filed by 
the creditor and if the property in . the 
hands of the son was to be made liable 
for discharge of the debt, the sons ought 
to be joined as parties to the suit be~ 
cause only in such an event the sons 
could set up the defence of the debt be- 
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family property . 
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ing tainted with illegality or immorality. 
Where a revenue sale takes place, it was 
said, the sons would have no ‘opportunity 
to contest the character of the debt, and, 
therefore, any sale in such circumstan- 
ces, of the property that has fallen to 
the shares of the sons at a partition, sub- 
sequent to the partition would be void 
as against the sons, In support of the 


submission reliance was placed on an ob- 


servation in Pannalal’s case (AIR 1952 
SC 170) (supra) that a.decree against the 
father alone obtained after partition in 
respect of such debt cannot be executed - 
against the property that is allotted to 
the sons and that a separate and indepen- 
dent suit must be filed against the sons 
before their shares can be reached, After 
observing that a son is liable even after 
partition for the prepartition debts of 
his father. which are not immoral or il- 
legal, this Court proceeded to examine 
the question as to how this liability is 
to be enforced by the creditor, either 
during the lifetime of the. father or 
after his death. After taking note of a 
large number of decisions in which it 


‘was held that a decree against the father 


alone obtained after partition in respect 
of such debt cannot be executed against 
the property that is allotted to the sons 
on partition and a separate and indepen- 
dent suit must be instituted against the 
sons before their shares can be reached, 
it was held that the principle underlying 
these decisions is. sound. This Court ap- 
proved the decision in Jainarayan v. 
Sonaji, ILR (1938) Nag 136: (AIR 1938 
Nag 24), It may be noted that decree 
for the pre-partition. debt was made after 
partition when in the suit father after - 
partition could not represent the sons. 
This very question again came up before 
this Court in S. M., Jakati v, S. M. Bor- 
kar, 1959 SCR 1384 : (AIR 1959 SC 282). 
In that case the Deputy Registrar of Co- 
operative Societies had made an order 
against Mr. Jakati for realisation of the 
amount and an item of property belong- 
ing to the joint family of Jakati was 
attached by.‘ the Collector and duly 
brought to sale under S, 155 of the Bom- 
bay Land Revenue Code. The sale was 
held on 2nd Feb., 1943 and confirmed on 
23rd June 1943, In the meantime, on 
Jan, 15, 1943, one of the sons of Jakati 
instituted a suit for partition and sepa- 
rate possession of his share in the joint 
family property and contended inter 
alia that the sale in favour of the first 
respondent was not binding on.the joint 


family. If the order of the Deputy Re- 
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gistrar was to be treated as a decree, the 
sale under S, 155 of the Bombay Land 
Revenue Act being execution of that de- 
cree, was after the institution of the 
suit for partition and therefore it was 
contended that a partition after the de~ 
cree but before the auction sale limited 
the efficacy of the sale to the share of 
the father even though the sale was of a 
whole estate including the interest of 
the sons, because after the partition the 
father no longer possessed the power to 
sell the shares of sons to discharge his 
- debts, Negativing this contention it ‘was 
held as under (at p, 288 of AIR): ' 


“But this contention ignores the doc- 
trine of pious obligation-of the sons, The 
right of the pre-partition creditor to 
seize the property of the erstwhile joint 
family in execution of his decree is not 
dependent upon the father’s power to ali- 
enate the share of his sons Eut on the 
principle of pious obligation cn the part 
of the sons to discharge the debt of the 
father. 
exist even though the power of the 


father to alienate may come to an end as. 


a result of partition, The consequence 
is that as between the sons right to 
take a vested interest jointly with their 
father in their ancestral estate and the 
remedy of the father’s creditor to seiza 
the whole of the estate for payment of 
his debt not cantracted for immoral or 
illegal purpose, the latter will prevail 
and the sons are precluded from setting 
up their right and this will apply even 
to the divided property which. under the 
doctrine of pious obligation continues to 
be liable for the debts of the father, 
Therefore where the joint ancestral pro= 
perty including the share of the sons 
has passed out of the family in execution 
of the decree on the father’s debt the 
remedy of the sons would be to prove in 
appropriate proceedings taken by them 
the illegal or immoral purpose of the 
debt and in the absence of any such 
proof the sale will be screened from the 
sons’ attack, because even aftar the par- 
tition their share remains liable.” 


18. The High Court while examining 
the ratio in Jakati’s case observed that 
even though Ganpatrao Vishwanathappa 
v. Bhimrao Sahibrao, 52 Bom LR 154: 
(AIR 1950 Bom 278), was referred to 
therein it was not specifically overruled 
and, therefore, the trial Court was right 
in relying upon it and incidentally itself 
relied on it, In that case it was held 
that in order to make the share of sons 


The pious obligation continués ta 


A. LR, 


liable after partition they should be 
brought on record. This Court referring 
to Ganpatrao observed that the decision 
should be confined to the facts of that 
case and further observed as under (at 
p. 288 of AIR SC): 


“Therefore where after attachment and 
a prop2r notice of sale the whole estate 
including the sons’ share, which was at= 
tached, is sold and-the purchaser buys if 
intending it to be the whole’ coparce« 
nary estate, the presence of the sons eo 
nomine is not necessary because they 
still have the right to challenge the sale 
on shcwing the immoral or illegal pur- 
pose of the debt, In our opinion where 
the pious obligation exists and partition 
takes place after the decree and pending 
execution proceedings as in the present 
case, the sale-of the whole estate in exe- 
cution of the decree cannot be challeng~ 
ed except on proof by the sons of the 
immoral or illegal purpose. of the debt 
and partition cannot relieve the sons of 
their pious obligation or their shares of 
their liability to be sold or be a means 
of reducing the efficacy of the attachment 
or impair the rights of the creditor,” 


19. The binding ratio would be one 


laid down in Jakati’s case (AIR 1959 SC 


282) and it cannot be ignored by merely 
observing that a different approach in 
Ganpatrao case holds the field for the 
High Court as it was not overruled in 
Jakati’s case, It is: thus crystal clear 
that the. pious obligation of the sons 
continues to be effective even after par- 
tition and if the creditor in execution of 
a decree obtained prior to partition 
seizes the property in execution without 
making sons parties to the suit and the 
property is sold at an auction and the 
purchaser is put in possession and the 
proper:y thus passes out of the family in 
execution of the decree on the father’s 
debt, the remedy of the sons would be 
to challenge the character of the debt in 
an appropriate proceeding brought by 
them. The sale cannot be voided on tha 
only ground that the sale of the property 
took place after partition and the pro- 
perty sold was one which was allotted 
to the sons on partition once the pro- 
perty is liable to be sold for recovery 
of debt of the father incurred prior to 
partition and which is not tainted with 
illegality or immorality, Partition in such 
a situation merely provides a different 
mode of enjoyment of property . without 
affecting its liability for discharge of 
pre-partition debts, 
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20. In the present case the sons have 
filed the suit and in this suit issue No. 6 
framed by the learned trial Judge was 
whether the Tagai loan of Rs, 12,000/- 
Was incurred by Dattatraya as manager 
of the family, for legal necessity and 
the family has benefited by it, and this 
issue was answered in the affirmative, 
meaning the débt is not shown to be 
tainted with illegality or immorality. No 
submission was made to us by Mr. Bal 
on behalf of the respondents that the 
‘debt was tainted with illegality or im- 
morality. In such a situation unless in 
this suit the sons challenged the charac- 
ter of the debt and established to the 
satisfaction of the Court that the debt 
was tainted with illegality or immora- 
liy, they cannot obtain any relief against 
the purchaser who purchased the pro- 
perty at an auction held by the Civil 
Court or by the revenue authorities for 
recovering the debt of the father which 
the sons were under a pious obligation 
to pay, Therefore, even if the plaintiffs 
were not parties: to the proceedings held 
by revenue authorities for sale of the 
land involved in this dispute, once the 
sale took place and it was confirmed and 
purchaser was put in possession, the sons 
can successfully challenge the sale by 
establishing the character of the debt 
thereby showing that they were not 
bound to pay it and, therefore, their 
share in the property cannot be sold to 
discharge the debt. They cannot succeed 
merely by showing, as is sought to ba 
done in this case, that as the sale took 
place subsequent to partition and as they 
were not parties to the proceedings the 
sale is not binding on them. This clearly 
‘emerges by reading Pannalal (AIR 1952 
SC 170) and Jakati (AIR 1959 SC 282) 
cases together, 


21. The loan sought to be 
was a Tagai loan advanced under tha 
Loans Act. The amount can be recover- 
ed as arrears of land revenue, Chap. XI 
of the Bombay Land Revenue Code pro- 
vides procedure for realisation of land 
revenue, recovery to be made as if they 
are arrears of land revenue and other 
revenue demands, Section 150 provides 
that an arrear of land revenue may be 
recovered inter alia by sale of the de- 


faulter’s immovabie property under Sec- 


tion 155. Section 155 provides that the 
Collector may cause the right title or in- 
terest of the defaulter in any immovabie 
property other than the land on which 
the arrear is due to be sold. The sale 
is subject to sanction and confirmation. 


V. D. Deshpande v, Kusum Kulkarni (Desai J.) 


recovered 
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22. The first contention is that the 
Collector is authorised to cause the right 
title or interest of the defaulter in any 
immovable property which is sought to 
be sold in a revenue auction and in this 
case as the sale was after the partition 
the defaulter Dattatraya had no interest 
in the property brought to auction and, 
therefore, no title passed to the auction 
purchaser. This submission overlooks 
again the pious duty of the sons to pay 
the father’s debt as also the right of the 
creditor to recover debts from the joint 
family property in the hands of the 
coparceners, In Jakati’s case this was 
the exact contention and after compar- 
ing the parallel provision in the Code 
of Civil Procedure, viz., “the right, title 
or interest of the judgment debtor’, this 
Court held that it is a question of fact in 
each case as to what was sold in execu- 
tion of the decree, This Court affirmed 
the ratio in Raj Babu Mahabir Prasad 
v. Rat Markunda Nath Sahai (1889) 17 
Ind App 11 at p. 16 (PC), that itis a 
question of fact in each case as to what 
was sold, viz, whether the right, title 
or interest of the debtor or defaulter 
was sold or the whole of the property 
was put up for sale and was sold and 
purchased, It was concluded that where 
the right, title and interest of the judg- 
ment debtor are set up for sale, as to 
what passed to the auction purchaser is 
a question of fact in each case depen-' 
dent upon what was the estate put up 
for sale, what the Court intended to 
sell and what the purchaser intended 
to buy and did buy and. what he paid 
for. There is not the slightest doubt 
that the whole of the property was sold 
in the instant case and that was intend- 
ed to be sold and the purchaser purchas- 
ed the whole of the property and the 
certificate was issued in respect- of sale 
of the property and, therefore, it is fu- . 
tile to say that only the right, title and 
interest of Dattatraya was sold and that 
as he had no interest in the property 
sold on the date of auction sale, nothing 
passed to the purchaser, 


23. Assuming, for a moment that if 
the sale takes place after the partition, 
to such a proceeding the sons should be 
a party before the liability arising out 
of the doctrine of pious obligation to pay 
the father’s debt is enforced against the 
joint family property in the hands. of 
the sons, evidence reveals that the sons 
were fully aware of the intended sale 
and not only they knew of the intended 
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sale but possession was taken from them 
by the purchaser after notice to them. 
` Proceedings for the recovery of the 
amount of Tagai loan of Rs, 12,000 were 
commenced much prior to 25th April, 
1955 because the first proclamation of 
sale in respect of four pieces of land 
was issued on 25th April. 1955. Ext. 79 
would show that no bid was received 
whereupon the Kamgar Patil offered a 
nominal bid of Re, 1/- for four pieces of 
land. It may here be mentioned that 


this sale was challenged by none other. 


than Dattatraya and it was quashed and 
he had taken back the land included in 
the proclamation Ext, 79. Thus the re- 
covery of the loan started prior to par- 
‘tition which toak place on 6th July 1956. 
Where a loan is taken under the Loans 
Act and it is being recovered as arrears 
of land revenue, the order of the reve- 
nue authority to recover the amount 
would tantamount to a decree and when 
a proclamation of sale is issued it 
amounts to execution of the. decree, to 
borrow the phraseology of the Code of 
Civil Procedure. It is thus clear that 
‘execution started prior to the partition. 
Undoubtedly the proclamation for sale of 
suit land was issued on 22nd Jan., 1957 
as per Ext, 80 and that was subsequent 
to the partition but when different pro- 
perties are brought to auction by differ- 
ent sale proclamations it is nonetheless 
an execution proceeding. The sale pro- 
clamation was issued under the provi- 
sions of the land revenue Code, Amongst 
others the proclamation of sale is to be 
fixed on the property which is to be auc- 
tioned, After the sale was confirmed, the 
purchaser was required to be put in pos- 
. session, ‘The plaintiffs claimed to be in 
possession and yet the revenue officer 
on 20th May, 1960 as per Ex. 82 handed 
over possession of the land involved in 
the dispute to the purchaser, It would 
be advantageous to point out here that 


the plaintiffs served notice dated 2nd Feb 
1957 which would mean that the notice 
was served prior to the date of the‘ auc- 
tion. The plaintiffs therein referred to 


the proclamation of sale for the land in- - 


volved in dispute and they also referred 


‘to the attachment of the land, They 


also referred to:the date of intended auc- 
tion sale and they called upon the Col- 
lector not to proceed with the sale. The 
plaintiffs thereafter filed their first suit 
being Special Suit No. 14/58, certified 


copy of the plaint of which is Ext, 37, | 


- ment of loans. 


A.I. R. 


whcih would show that it was filed on 
6th April, 1957, In this plaint they sought 
a declaration that the sale held on 26th 
May 1955 and 6th April 1957 be declared 
illegal. It was alleged in the plaint that 
Dattatraya was a drunkard and was in 
bad company and had borrowed the 
Tagai loan for his own vices and in col- 
laboration with the concerned officers of 
the revenue department and the loan 
could never be said te be a Tagai loan. 
Amongst others, the State of Bombay 
was impleaded as party defendant. Sub- 
sequently this suit was withdrawn and 
the present suit was filed deleting State 


of Bombay as party, From this narra- 


tion of facts it clearly emerges that the 
plaintiffs had the snowledge of the pro- 
clamation of sale and yet no attempt 
was made by them either to appear be- 
fore the Collector who had issued the 
proclamation or aS was now sought to 
be urged, offered to repay the loan. If 
after this specific knowledge that pro- 
ceeding for recovery of Tagai loan had 
commenced and during its pendency the 
partition was brought about and yet on 
the subsequent sale the revenue autho- 
rity sold the whole of the property and 
the purchaser intended to buy. the whole 
of the property, the only way the sons 
can challenge this sale is by establishing 
the character of the debt as being taint- 
ed with illegality or immorality and the 
purchaser would be entitled to defend 
his purchase and possession on all the 
contentions which would negative the 
plaintiffs’ case including the one about 
the pious obligaticn of the sons to pay 
the father’s debt, Therefore, there is 
no force in the contention that as the 
plaintiffs were not parties to the re- 
covery proceedings the sale is not bind- 
ing on them. 


24, That brings us to the last conten- 
tion which has found favour with tha 
High Court. The contention is that a 
loan borrowed under the provisions of 
the Loans Act could always be in the in- 
dividual and personal capacity of the bor- 
rower and the Loans Act being applic- 
able to all the communities in this coun- | 
try, it does not admit of a person bor- 
rowing loan in his representative capa« 
city as Karta of the joint family and, 


thereby making joint family property li- 


able for the discharge of the debt. Sec- . 
tion 5 prescribes the mode of dealing 
with the applications for loans and Sec- 
tion 6 provides for the period for repay- 
Then comes S. 7 which 
is material, It provides for the mode of 
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recovery of the loans borrowed under 
the Act, Section 7 reads as under : 

“7, (1), Subject to such rules as may 
be made under S, 10, all loans gran:ed 
under this Act, all interest (if any) 
chargeable thereon, and costs (if any) 
incurred in making .the same, shall, when 
they become due, be recoverable by -he 
Collector in all or any of the follow-ng 
modes, namely : 

(a) from the borrower — as if they 
were arrears of land revenue due by hm; 

(by from his surety (if any) — as if 
they were arrears of land revenue du¢ 
by him; = > 

(c) out of the land for the benefit of 
which the loan has been granted — as 
if they were arrears of land revenue due 
in respect of that land; . 

(d) out of the property comprised in 
the collateral security (if any) — accocd< 
ing to the procedure for the realisation. 
of land revenue by the sale of immov- 
able property other than the land on 
which that revenue is due: 

Provided that no proceeding in respect 
‘ o£ any land under Cl. (c) shall affect 
any interest in that land which exis-ed 
before the date of the order granting ~he 
loan, other than the interest of the bor- 
rower, and of mortgages of, or persens 
having charges on, that interest, and, 
where the loan is granted under Sec 4 
with the consent of another person, the 
interest of that person, and of mortga- 
gees of, or persons having charges on, 
that interest, 


_ (2) When any sum due on account of 
‘any such loan, interest or costs is paid 
to the Collector by a surety or an owmer 
of property comprised in any collateral 
security, or is recovered under sub-s. (1) 
by the Collector from a surety or cut 
of any such property, the Collector shell, 
on the application of the surety or the 
owner of that property (as the case may 
be), recover that sum on his behalf frcm 
the borrower, or out of the land for the 
. benefit of which the loan has been grart- 
ed, in manner provided by sub-s. (1). 


(3) It shall be in the discretion of a 
Collector acting under this section to de= 
termine the order in which he will ra- 
sort to the various modes of recovery 
permitted by it.” 

25. The loan can be recovered fron 
the borrower as if it were. an arrear of 
land revenue due by him or from his 
surety by the same procedure or out of 
the land for the benefit of which tke 
loan has been granted by following the 


. person? 


. alone, 


‘same procedure or out of the property 


comprising as collateral security, if any, 
according to the procedure for realisation 
of land revenue by sale of immovable 
property or by the sale of immovable 
property other than the land on which 
the land revenue is due. Now the word 
‘borrower” is not defined, Could it be 
said that a borrower for the purpose of 
S. 7 can be an individual and no other 
The High Court observed that 
the Act is applicable to all communities 
in India and not merely to Hindus and 
there are many communities which do 
not have the system of joint family and 
if the legislature intended to include in 
the word ‘borrower’ manager of a fami- 
ly, it should have said so in express 
terms. There is nothing in the language! . 
of S. 7 which would show that the bor- 
rower must always and of necessity be 
an individual. Even if the Act applies 
-to other communities which do not- have 
the system of joint family, that by it- 
self would not exclude the manager of 
a joint Hindu family from becoming a 
borrower under S, 7, If the construction 
as suggested by the High Court is ac- 
cepted it would put joint Hindu family 
at a disadvantage in borrowing loans un- 
der the Loans Act because the Karta of 
a joint Hindu family, if he has no sepa- 
rate property of his own, and if he can- 
not borrow the loan in his representative 
capacity, has no security to offer, nor 
could he take advantage of the beneficial 
provision of the Act for improving the 
land belonging to the joint Hindu fami- 
ly. We see no justification for restrict- 
ing the word ‘borrower’ to an individual 
‘In fact the Act itself contem- 
plates joint borrowers. Sec. 9 provides 
for joint and several liability of joint 
borrowers, A Karta of a joint Hindu 
family therefore can be a borrower in 
his representative capacity. If the Karta 
of a joint Hindu family is considered 
eligible for becoming a borrower, would 
it run counter to the position of other . 
communities in which there is no con- 
cept of a joint family and joint family 
properties? In the absence of any such 
concept a borrower other than a Hindu 
can offer all the property at his disposal 
even if he has got sons, as security for 
the loan to be borrowed because in 
other communities governed by ‘their 
personal laws the son does not acquire 
interest in the ancestral properties in 


the hand of the father from the time of 
his birth, But in Hindu Law there are 
two seemingly contrary but really com- 
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plimentary principles, one the principle 
of independent coparcenary rights in the 
sons which is an incident of birth, giving 
to the sons vested right in the corparce- 
nary property, and the other the pious 
duty of the sons to discharge their 
father’s debts not tainted with immora- 
lity or illegality, which lays open the 
whole estate te be seized for the pay- 
ment of such debts (see Jakati’s case (AIR 
1959 SC 282)), Now, if the sons of a 
Hindu father take interest in the ances- 
tral property in the hands of the father 
by the incident of birth, they also in- 
cur the corresponding obligation of dis- 
charging the debts incurred by the father 
. either for his own benefit or for the 
benefit of the joint family from the pro- 
perty in which the sons take interest by 
birth. Such a concept being absent in 
communities not governed by Hindu law 
in this behalf, the father would be free 
to encumber the property and the sons 
in such communities would neither get 
interest by birth nor the liability to pay 
the father’s debt and would not be able 
to challenge the sale of property for dis- 
charge of the debt incurred by the 
father, Therefore, the expression ‘bor- 
rower’ in 5. 7 need not be given a res- 
tricted meaning merely because the Act 
applies to all communities, Hence a 
father who is the Karta of the joint fa- 
mily consisting of himself and his sons can 
become a borrower in his capacity as 
Karta and if the loan is for legal neces- 
sity or for the benefit of the joint fami- 
ly estate he would render the joint fami- 
ly property liable for such debt and if 
it is for his personal benefit the joint 
family property even in the hands of the 
sons would be liable if the debt is not 
tainted with illegality or immorality. 
The High Court said that such liability 
which arises from the obligation of reli- 
gion and piety cannot be extended to the 
loans borrowec under the Loans Act be- 
cause there is no such obligation in other 
communities to which the Act applies. 
In reaching this conclusion the High 
Court overlooked the principle that this 
doctrine of picus obligation is not mere- 
ly a religious duty but has passed into 
the realm of law (see Anthonyswamy 
(AIR 1970 SC 223)), On the facts of that 
case this principle was applied to parties 
belonging to Tamil Vannian Christians. 
Viewed from this angle, the High Court 
was: in error in holding that Dharma- 
shastras of Hindus never contemplated 
improvement loans being given by the 


Government of the day which were us- 


A. LR, 


ually monarchies and, therefore, a debt 
of the kind which is contemplated un- 
der the Loans Act could never have been 
under the contemplation of the writers 
like Brihaspati and Narada in whose 
texts the pious liebility is imposed 
the sons and others. It is not possible to 
subscribe to this view for the reasons 
hereinbefore mentioned, The decision in 
Sankaran Nambudripad v. Ramaswami 
Ayyar, ILR 41 Mad 691 : (AIR 1919 Mad 
990) and Chinnasami Mudali v, Tirum- 
alai Pillai, (1902) ILR. 25 Mad 572 do not 
touch the question herein raised and are 
of no assistance in the matter, 


26. It, therefore, clearly transpires 
that Dattatraya had borrowed a loan 
from the Government under the Loans 
Act for the benefit of joint family pro- 
perty, It was being recovered as arrears 
of land revenue. The property which is 
the subject-matter of dispute in this 
proceeding was joint family property. It 
was sold at a revenue auction and the 
whole of the property was sold and the 
whole of it was purchased by the pur- 
chaser, The debt of Tagai loan for which 
the property was sold is not shown to 
be tainted with illegality or immorality 
or avyavaharik. Therefore, the suit pro~ 
perty was liable ta be sold at court auc- 
tion for two reasons, one that the debt 
was jaint family cebt for the benefit of 
the joint family estate and, therefore, 
all segments of the joint family property 
were lable for the discharge of the debt, 
and secondly, under the doctrine of pious 
obligation of the scns to pay the father’s. 
debt, In the pres=nt proceedings no at- 
tempt was made to establish that the 
debt was tainted with illegality or im- 
morality, Therefore, the sale is valid 
and the purchaser acquired a full and 
complate title to che property, The sale 
is not void, 


27. Part of the property is acquired 
and the compensation is taken by the 
plaintiffs subject to the orders of the 
Court; 


28. Accordingly, both these appeals 
are allowed and the plaintiffs’ suit 1s 
dismissed but in the facts and circum~ 
stances of this case, with no order as 
to costs throughout, 


Appeals allowed. 
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(From: AIR 1970 Mys 37) 
Y. V. CHANDRACHUD, C, J., R. S 
SARKARIA, N, L. UNTWALIA, | 
O, CHINNAPPA REDDY AND 
'- A., P, SEN, JJ, l 
Union of India, Appellant v, The Ciry 
Municipal Council, Bellary, Respondent 
Civil Appeal No, 2635 ‘of 1969, D⁄- 
8-9-1978. 


(A) Constitution of India, Arts. 285 (I), 
(2) and 372 (1) — Merger of City of 
Bellary to Mysore State on 1-10-1953 — 
Right of Bellary. Municipal Council to 
claim taxes from ‘Railway if barred un- 
der Art, 285 — Railways (Local Autho- 
rities Taxation) Act 1941, if saved under 
Art. 372, AIR 1970 Mys 37, Reversed. 


The property of the Union is exempt 
from all taxes imposed by a State or by 
any authority within a State under Ch 
(1) of Art. 285 unless the claim can be 
supported and sustained within the four 
corners of Cl. (2), The local authority, 
however, can reap advantage of Cl, (2), 
only under two conditions namely, (1) 
that it is “that tax” which is being con- 
tinued to be levied and no other; (2) 
that the local authority in “that State’ 
is claiming to continue the levy of the 
tax. In other words, the nature, type 
and the property on which the tax was 
heing Jevied prior to the commencemen: 
of the Constitution must be the same a3 
also the local authority must be the lo- 
cal authority of the “same State” to 
which it belonged before the commence- 
ment of the Constitution. There does not 
seem to be any ambiguity in this matter 
and there is, therefore, no escape from 
the position that the Bellary Municipal 
Council in the city of Bellary which was 
a local authority within the State of 
Madras cannot take the advantage of 
Ci, (2) as at the time when it was mak- 
ing the claim for realization of the tax 
it was.a part of the Mysore State. 

s (Para 7) 


Held further that the Railways (Local 
Authorities Taxation) Act (1941) creating 
the liability of the Railway to pay the 
Municipal Tax could not be said to have 
been continued in force as an existing 
law under Art, 372 of the Constitution. 
The continuance in force of such an 
existing law is “subject to the other 
provisions of the Constitution.” In other 
words, if the said law contravenes or is 
repugnant to any other provision of the 
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Union of Indie v, Bellary Municipality 
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Constitution then it has to give way to 
such provision of the Constitution and 
its continuance in force after the com- 
mencement of the Constitution is affect-- 
ed to the extent it contravenes or is re- 
pugnant to the said provision, The Act 
of 1941 creating the liability of the Rail- 
ways to taxation by local authorities 
was passed by the then Central Legisla- 
ture which was a Federal Legislature of 
India, The present Central Legislature, 
namely, the Parliament has not enacted 
any law after coming into force of the 
Constitution making any provision af- 
fecting the exemption of the property of 
the Union from all taxes imposed by a 
State or by any authority within ‘a State. 
The 1941 Act is therefore repugnant to 
Cl. (1) of Art, 285. It is neither a law 
made by Parliament nor a law made by 
the Central Legislature after the advent 
of the Constitution. In either view of the 
matter it is not a law covered by the 
phrase “save in so far as Parliament 
may by law otherwise provide” occur- 
ring in clause (1) of Article 285. Thus 
the general bar of clause (1) of Art. 285 
applied and the property in question 
was exempt from ‘all taxes claimed by 
the Bellary Municipal Council. AIR 1970 
Mys 37 Reversed, (Para 8) 


Anno: AIR Comm, Const. of India 
(2nd Edn.), Art, 285, Notes 6, 9 and Arti- 
cle 372, Note 4. 


(B) Constitution of India, Art. 285 (2) 


- =< Expression: “that tax” — Meaning. 


Some variation in the amounts of the 
tax as payable by the Railway in the 
‘and  post-constitution 
periods will not rob the tax of being the 
Same tax within the meaning of the ex- 
pression “that tax” occurring in Cl, (2) 
of Art. 285, So also the mere fact that 
the tax .was being levied and claimed 
previously under the Madras Act of 1920 
and the claim is founded upon the My- 
sore Act of 1933 will not make it a tax 
different from “that tax” within the 
meaning of Cl, (2) of Art, 285. 

(Paras 9, 10) 
Anno: AIR Comm. Const. of India, 
(2nd Edn.), Art. 285, N. 9. i 

Cases Referred: Chronological Paras 
AIR 1964 SC 1166 : (1964) 6 SCR 947 9 
AIR 1957 All 452 : 1957 All LJ 531 9 
AIR 1948 Cal 116 (2) 9 

Mr. P. N., Lekhi, Sr. Advocate (Mr. 
Girish Chandra, Advocate with him), for 
Appellant; Mr, K. S. Ramamurthy, Sr. 
Advocate (Mr. S. Balakrishnan Advocate 
with him), for Respondent, 
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UNTWALI, J.:— A substantial ques- 
tion of law as to the interpretation of 
Art. 285 of the Constitution of India is 
involved in this appeal by certificate 
granted by the Mysore High Court (now 
the Karnataka High Court), 


2. The City Municipal Council, Bel- 
lary filed a suit against the Union of 
India as owner of the Southern Railway 
in the Court at Bellary for a decree for 
the arrears of all taxes etc, amounting 
to Rs. 38,988/-. The claim in the suit 
was on account of Municipal taxes due 
in respect of certain buildings and land 
owned by the said Railway within the 
Municipal limits of Bellary. It was for 
the period April 1, 1957 to March 31, 
1963. Since the Union of India denied 
its liability to pay any tax to the Muni~ 
cipal Council of Bellary in respect of the 
property, in question on the ground of 
Article 285 of the Constitution, the 
High Court withdrew the suit under 
Art. 228 from the Bellary Court and 
has itself disposed it of, It has passed a 
decree against the Union of India as 
owner of the Southern Railway in fav- 
our of the Municipal Council, Bellary. 
Hence the former has preferred this ap- 
peal to this Court. 


3. The District of Bellary was a part 
-of the erstwhile Madras State, Under 
S. 4 of the Andhra State Act, 1953, Cen- 
tral Act XXX of 1953 a good portion of 
the Bellary District was added to the 
State of Mysore (now Karnataka) on and 
from Oct. 1, 1953 whereupor. it ceased to 
be a part of the State of Madras. The 
Bellary Municipal Council was realizing 
certain municipal taxes in respect of tha 
_ Railway properties in accordance with 

S. 81 of the Madras District Municipa- 
lities Act, 1920, The property. belonged 
to the erstwhile Madras and Southern 


Mahratta Railway owned by a non-Gov-. 


ernment ‘company, Subsequently the said 
Railway was taken over by the Central 
Government. But even thereafter taxes 
were being realized by the Municipal 
Council in accordance with the Madras 
Act. 


4. Previously by a’ notification dated 
the 14th Feb., 1929 issued under S. 135 
of the Indian Railways Act, 1890 the lia- 
bility of the Madras and Southern 
Mahratta Railway to pay the taxes to 
Bellary Municipality was declared and 
thus the Municipal Council was realizing 
_taxes in accordance with the Madras 
District Municipalities Act and the noti- 
fication aforesaid. When the Railway 


came to be owned by the Central Gov- 
ernment, S, 154 of the Government of 
India Act, 1935 created a difficulty and 
especially in relation to the buildings 
constructed after coming into force of 
the said Act, In absence of a Federal 
Law creating the liability of the Gov- 
ernment Railway to, pay any Municipal 
tax, no such tax could be realized. Ac- 
cordingly the Railways (Local Authori- 
ties Taxation) Act, 1941 was passed. Un- 
der S, 4 of this 1941 Act, a notification 
dated the 18th June, 1946 was issued by 
the Central Government revoking the 
earlier notification of the Government of - 
India in the Railway Department issued 
on the 14th Feb., 1929 in respect of the 
Bellary Municipality and on the same 
date i. e. the 18th June, 1946 a fresh 
notification under S. 3 of the 1941 Act 
was issued by the same Government de- 
claring that the administration of the 
Madras and Southern Mahratta Railway 
shall be liable to pay in aid of the funds 
of the local authorities specified in col. 1 
of the Schedule annexed to the notifica- 
tion, which included Bellary , Municipa- 
lity. Thus the liability of the Railway 
to pay the Municipal tax was continued 
or created by the fresh notification issu- 
ed under S, 3 (1) of the 1941 Act, At the 
foot of this notification, an explanation 
was added specifying the amounts of the 
property tax, water and drainage tax as 
payable under the Madras District Muni- 
cipalities Act, 1£20. The Railway conti- 
nued to pay the tax to the Bellary Muni- 
cipality until 2-10-1953 when it was a 
part of the Madras State. Even there- 
after the Madras law continued to be 


‘applicable to the Bellary area which was 


transferred to the Mysore State till 
24-10-1955 as per S. 53, of the Andhra 
State Act. On 24-10-1955 the Mysore 
Laws (Extension to Bellary and Amend- 
ment) Act, 1955 extended the operation 
of the Mysore State Municipalities Act, 
1933 to the District of Bellary thereby 
entitling the Bellary Municipality to levy 
certain municipal taxes in accordance 


- with S. 64 of the 1933 Act. We may in 


passing just mention here that the My- 
sore Municipalities Act, 1964 replaced 
the Mysore Municipality -Act, 1933 on 
and from April 1, 1965. But it is of no 
consequence for the purpose of deciding 
this case which is concerned with the 
periods prior to 1-4-1965. 


5. It would thus be seen that the 
Sourthern Railway which was the suc: 
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cessor-in-interest of the Government 
owned Madras and Southera Mahratta 
Railway did not dispute its liability -to 
pay the municipal tax up to 24-10-1955 
when the Bellary district continued to 
be governed by the Madras Act, 1920. 
Even for sometime thereafter the. liabi- 
lity to pay the tax was not disputed. 
But that is neither here nor there as no 
question of estoppel could or did arise 
in this case, The claim in the present 
suit, however, was resisted on the ground 
that the Government 
property was not liable to pay any tax 
of the local authority in view of the con- 
stitutional bar created by clause (1) of 
Article 285 and it is not saved by cl. (2) 
thereof. The stand of the Municipal 
Council was that it was covered by the 
saving clause (2) of Article 285. 


6, The Civil Judge, Bellary had settled 
several issues for trial in the suit. and 
the first issue framed by him, in our 
opinion, had correctly highlighted the 
main dispute in this case. The said issue 
was in the following terms:— 


“Whether on merger of the City of 
Bellary to Mysore State, right to levy 
tax on property of the Union Territory 
is barred under Article 285 of the Con- 
stitution of India?” 


In the High Court, however, it seems 
the main burden of the argument ad- 
vanced for the Union of India was that 
the tax. which was levied before under 
the Madras Act of 1920 was. not the tax 
which was being claimed in the suit un- 
der the Mysore State Municipalities Act, 
1933 on the extension of the provisions 
of the said Act to Bellary Municipality 
on and from 24-10-1955, In further sup- 
port of the said plea, a stand was also 
taken on behalf of the Union that the 
amount of tax had been varied under 
the Mysore Act. No argument seems to 
have been pointedly advanced in the 
High Court nor was its attention focus- 
sed on the question whether the Bellary 
Municipality being a part of the Mysore 
State was entitled to continue to claim 


a tax which it was levying while it was: 


in the Madras State. The High Court 
repelled the contention of ‘the Union of 
India as advanced before it,.and in our 
opinion rightly, with reference to cl. (2) 


of Article 285, But the real difficulty of - 


the Municipal Council in seeking a sup- 
port of its claim under the said consti- 
tutional provision became highlighted 
during the course of the argument of the 
appeal in this Court, Apart from the 


owned Railway ' 


`. was exigible. to 


Union of India v, Bellary Municipality (Untwalia J.) [Prs. 5-7] S.C. 1805 


fact that this aspect of the matter was 
covered by issue No, 1 as settled by the 
Bellary Court, the point was allowed to 
be canvassed and received our’due con- 
sideration -as being a pure and simple 
point of law as to the interpretation of 
clause (2) of Article 285. Mr. K. §&. 
Ramamurthi appearing for the Municipal 
Council, perhaps, being conscious of the 
fact that he will have considerable dif- 
ficulty in bringing the case of the Muni- 
cipal Council under clause (2) of Art. 285 
endeavoured to bring it. under the main 
clause (1) by contending that the said 
clause was not a bar in the way of im- 


-posing and levying the tax in question 


because the previous law as enshrined 
in the Central. Act of 1941 was saved 
under Article 372 of the Constitution. 
He urged this point in the forefront. We 
allowed him to do so, In the alternative 
he endeavoured to bring his case even 
under clause (2) of Article 285. We ‘shail 


‘presently show that neither of the two 


contentions of Mr. Ramamurthi: is well 


founded and fit to be accepted, 
7. Article 285 reads as follows:— 


"(1) The property of the Union shall, 
save in so far as Parliament may by law 
otherwise provide, be exempt:from all ` 


taxes imposed by a State or by any au~ 


thority within a State. 


(2) Nothing in clause (1) shall, until 
Parliament by law otherwise provides, 
prevent any authority within a State 
from levying any tax on any property 
of the Union to.which such property 
was immediately before the commence- 
ment of this Constitution liable or treat- 
ed as liable, so long as that tax conti- 
nues to be levied in that State.” 

The property of the Union. is exempt 
from all taxes imposed by a State or by 
any authority within a State. But thej 
Parliament may by law provide other- 
wise and ‘then any tax on the property 
of the Union can be imposed and levied 
in accordance with the said law, But 
then an exception has been carved out 
in clause (2), The exception is not meant 
for levying any tax on such property by 
any State; but it is merely for the bene- 
fit of any authority including the local 
authority like the Municipal Council in 
question. Clause (1) cannot prevent such 
authority from levying any tax on any 
property of the Union if such property 
‘such tax immediately 
before the commencement of the Consti- 
tution. The local authority, however, can 
reap advantage of this exception only 
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under two conditions namely (1) that it 
is ‘that tax’ which is being continued to 
be levied and no other; (2) that the local 
authority in ‘that State’ is claiming to 
continue the levy of the tax. In other 
words, the nature, type and the property 
on which the tax was being levied prior 
to the commencement of the Constitution 
must be the same as also the local au- 
thority must be the local authority of 
the same State to which it belonged be- 
fore. the commencement of the Constitu- 


tion. On fulfilment of these two condi- ` 


tions it is authorised to levy the tax on 
the Union property under clause (2), As 


in the case of clause (1) it lies . within. 


the power of the Parliament to make a 
law withdrawing the exemption of the 
imposition of the tax on the property of 
the Union, so in the case of clause (2) it 
is open to the Parliament- to enact a law 
and finish the right of the local autho- 
rity within a State to claim any tax on 
any property of the Union, a right it de- 
rived under clause (2). That is to say, 


‘in both the cases the ultimate power lies 


with the Parliament, 


8. The argument of Mr. Ramamurthi 
with reference to Article 372 of the Con- 
stitution for taking out the case of the 
respondent from the general bar of 
clause (1) of Article 285 can be briefly 
disposed of first, The Railways (Local 
Authorities Taxation) Act, 1941 continu- 
ed in force as an existing law under 
Article 372, Clause (1) thereof provides: 


“372 (1) Notwithstanding the repeal by 
this Constitution of the enactments re- 
ferred to in Article 395 but subject to 
the other provisions of this Constitution, 
all the law in force in the territory of 
India immediately before the. commence- 
ment of this Constitution shall continue 
. in force therein until altered or repealed 
or amended by a competent Legislature 
or other competent authority.” 


But the continuance in force of such an 
existing law is ‘subject to the other pro- 
visions of this Constitution.’ In other 
words if the said law contravenes or is 
repugnant to any other provision of the 
Constitution then it has to give way to 
such provision of the Constitution and 
its continuance in force after the com- 
mencement of the Constitution is affect- 
ed to the extent it contravenes or is re- 
pugnant to the said provision. The Act 
of 1941 creating the liability of the 
Railways to taxation by local authorities 
was passed by the then Central Legisla- 
ture which was a Federal Legislature of 
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India, The present Central Legislature, 
namely, the Parliament has not enacted 
any law after coming into force of the 
Constitution making any provision affect- 
ing the exemption of the property of 
the Union from all taxes imposed by a 
State or by any. authority within a State. 
The 1941 Act is repugnant to clause (1) 
of Article 285, It is neither a law made 
by Parliament nor a law made by the 
Central Legislature after the advent of 
the Constitution, In either view of the 
matter it is not a law covered by the 
phrase ‘save in so far as Parliament may) 
by law otherwise provide’ occurring in 
clause (1) of Article 285, There is an 
additional reason for rejecting the argu- 
ment of Mr. Ramamurthi in this regard. 
If the contention as made were to hold 
good it will make clause (2). of Art, 285 
almost nugatory, We, therefore, hold 
that the property in question is- exempt 
from all taxes claimed by the Bellary 
Municipal Council under clause (1) of 
Article 285 unless the claim can be sup- 
ported and sustained within. the four 
corners of clause (2). 


9. We respectfully agree with the 
High Court that some variation in the 
amounts of the tax as-payable by the 
Railway in the pre-Constitution and 
post-Constitution periods will not rob 
the tax of being the same tax within the 
meaning of the.expression ‘that tax’ oc- 
curring in clause (2) of Article 285, In! 
support of this view, reliance was right- 
ly placed upon the decision of the Cal- 
cutta High Court in Governor-General 
of India in Council v. Corporation of 
Calcutta, AIR 1948 Cal 116 (2) and that 
of the Allahabad High Court in Union of 
India through General Manager E, I. 
Rly. v. Municipal Board, Lucknow, AIR 
1957 All 452. The decision of this Court 
in the Town Municipal Committee, Am- 
ravati v. Ramchandra Vasudeo Chimote, 
(1964) 6 SCR 947:(AIR 1964 SC 1166) 
was rightly distinguished, A question for 
consideration before this Court was with 


‘reference to Article 277 of the Constitu- 


tion, The Amravati Municipality claimed 


‘to’ impose and levy new terminal taxes 


on silver jewellery, gold and gold jewel- 
lery and precious stones which it wags 
not levying in the pre-Constitution days. , 
Article 277 is a saving provision em«< 
powering, besides others, any Municipa- 
lity in a State to continue to levy the 
tax in the post-Constitution era under 
certain circumstances until provision to 
the contrary was made by Parliament by 
law, It was held by this Court that Arti- 
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cle 277 was not intended to confer an 
unlimited legislative power to impose 
what in effect were new. taxes though of 
the same type or nature as existed be- 
fore the Constitution, 


10. .In our opinion the High Court is 
also right in saying that the mere fact 
that the tax was being levied and claim- 
ed previously under the Madras Act of 
1920 and now the claim is founded upon 
the Mysore Act of 1933 will not make 
it a tax different from ‘that tax’ within 
the meaning of clause (2) of Article 285. 
As rightly pointed out by Mr. Rama- 
murthi taking aid from S. 55 of the An- 
dhra State Act, 1953 or even without it 
the reference to the Madras District 
Municipalities Act, 1920 in the Explana- 
tion appended to the notification dated 
the 18th June, 1945 issued under sub- 
section (1) of Sec, 3 of the Central Act 
of 1941 can by a rule of construction be 
read as referring to the Mysore Act of 
1933 in the changed circumstances of the 
ease, - 


11. But that is not all. The real diffi- 
culty in the way of the Municipal Coun- 
cil is presented by the expression ‘that 
State’ occurring at the end of cl. (2) 
of Article 285. The plain and simpla 
meaning which must be culled out from 
the said expression in the context of tha 
other phraseology in clause (2) is that 
the local authority can claim protection 
under clause (2) if it is a local authority 
-in the same State in which it was 
fore the advent of the Constitution. 
There does not seem to be any ambiguity 


in this matter and there is, therefore, no ' 
escape from the position-that the Bel- 


lary Municipal Council in the city of 
Bellary which was a local authority 
within the State of Madras cannot take 
the advantage of clause (2) as at the 
time when it was making the claim for 
realization of the tax it was a part of 
the Mysore State, It is neither necessary 
nor advisable for us to speculate or 
hazard a surmise to find out a reason 
for making this distinction between the 
right of a local authority continuing to 
be a local authority in the same State 
and being part of the different States 
in the pre-Constitution and post-Consti- 
tution eras, As we have said above the 
ultimate authority lies with the Parlia- 
ment either under Cl. (1) or Cl. (2). If it 
thinks that the distinction so made was 
without a difference it can by enacting a 
- suitable law empower the Bellary Muni- 
cipal Council to claim the municipal 
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taxes retrospectively or prospectively 
from the Railway concerned in respect 
of its property situated within the limits 
of the Municipal Council. The amount of 
tax which the Municipal Council was 
getting from the Railway in respect of 
such property was quite considerable 
and was, perhaps, necessary for the 
funds of the Municipality. Such conside- 
rations are foreign and not germane for 
our purposes for deciding the constitu- 
tional point at issue, We are regretfully 
constrained to decide it against the Mu- 
nicipal Council on a plain reading of the 
constitutional provision engrafted in 
Art, 285 (2), We accordingly hold that 
the respondent’s suit cannot be decreed 
against the appellant, 


12. In the result, the appeal succeeds 
and the judgment and decree of the High 
Court are set aside. But in the special 
circumstances of the case, we direct the 
parties to pay and bear their own costs 
throughout, 


Veena Kaushal 


Appeal allowed. 


- 
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Captain Ramesh Chander Kaushal, 
Petitioner v. Mrs, Veena Kaushal and 
others, Respondents, © 


Special Leave Petition 
No. 1268 of 1977, D/~ 27-4-1978. 


(A) Criminal P. C. (2 of 1974), S. 125 — 
Amount of maintenance — In divorce. 
proceedings Civil Court passing interim 
order for maintenance. under S. 24 Hindu 
Marriage Act — Jurisdiction of Magis- 
trate to award higher maintenance, ` 


Broadly stated and.as an abstract pro~ 
position, it is valid to assert, that a final 
determination of a civil right by a civil 
court must prevail against a like. 
decision by a criminal court, But this 
principle’ has no application to a case 
wheré pending proceedings under S, 125 


(Criminal 


‘Criminal P..C., a Civil Court passed an 


interim order of maintenance of the wife 
in proceedings for divorce by the husband. 
The reasons are (1) the direction by the 
Civil Court is not a final determination 


.*Cri Revn No, 224 of 1977, D/-5-9-1977 


(Delhi) 
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under the Hindu Adoptions and Main- 
tenance Act but an order pendente lite 
under S. 24 Hindu Marriage Act and 
(2) the amount does not include the 
claim for maintenance of the children 
although the order does advert to the 

fact that the wife had their custody. The 
~ Magistrate was not in error in ignoring 
the Civil Court’s order and had jurisdic- 
tion to award a higher maintenance for 
the wife and children. (Paras 6, 7) 


Anno: AIR Comm. Cr. P. C. (7th (1974) 
Edn.), S. 125, Notes 18 and 26. 


(B) Criminal P. C. (2 of 1974), S. 125 — 
Measure of social justice enacted to pro- 
tect derelict women and children — Mode 
of interpretation -- Interpretation of 
Statutes. 


Section 125 Criminal P. C. is a measure 
of social justice and specially enacted to 
protect women and children and falls 
within the constitutional sweep of Art. 15 
(3) reinforced by Art. 39. There is no 
doubt that sections of statutes calling for 
construction by courts are not petrified 
print but vibrant words with social func- 
tions to fulfil The brooding presence 
of the constitutional empathy for the 
weaker sections like ‘women and child- 
ren must infcrm interpretation if it has 
to have social relevance. So viewed, it is 
possible to be selective in packing- out 
that-interpretation out of two alterna- 
tives which advance the cause—the cause 
of the derelicts. (Para 9) 


(C) Criminal P. C. {2 of 1974), S. 125 — 
Amount of maintenance — Not exceeding 
_ five hundred rupees in the whole — 
Interpretation of. 


The words ‘in the whole’ occurring in 
S. 125 cannot be interpreted to mean 
that the total award for wife, child, 
mother and father together cannot exceed 
Rs. 500/-. What the section plainly means 


is that the Court cannot grant more than. 
Rs. 500/- for each one of the claimants. 


‘In the whole’ in the context means taking 
all the items of maintenance together, not 
` all the memters of the family put to- 
gether. This interpretation accords with 
social justice and semantics and, more 
than all, is obvious. In the instant case 
the Magistrate, therefore, did not exceed 
his jurisdiction in awarding a monthly 
maintenance of Rs. 1000/- to the wife 
and her two children. AIR 1954 Bom 540 
and 1971 Cri LJ 547 (Cal), Approved, 
(Paras 10, 13, 15) 


Anno: AIR Comm. Cr. P, C, (7th (1974) 


Edn.), S. 125, N. 13. 


- poration. 


= 


A.I. R. 


(D} Criminal P. C, (2 of 1974), S. 125 
(1) Expln, (b) — Divorced wife’s right to 
maintenance — How long continues, 

A divorced wife’s claim for mainten- 
ance qua wife under the definition con- 
tained in the Explanation (b) to S. 125 of 
the Code continues unless parties make © 
adjustments and come to terms regard- 
ing the quantum or the right to mainten- 
ance, (Para 22) 

Anno: AIR Comm, Cr. P. C. (7th (1974) 
Edn.), S. 125, N. 8. 


Cases Referred: Chronological Paras 
1971 Cri LJ 547 (Cal) ‘12 
AIR 1954 Bom 546:1954 Cri LJ 1734 

(FB) 11 


Mr. S. T. Desai, Sr. Aacouats (Mr. R 


Bana, Adv. with him), for Petitioner; 
M/s V. M. Isser, S. Balakrishnan & 
M. K. D. Namboodri, Advocates, for 
Respondent. 


KRISHNA IYER, J.:— Social justice is 
not constitutional claptrap but fighting 
faith which enlivens legislative texts with 
militant meaning. The points pressed in 
the Special Leave Petition, which we 
negative, illustrate the functional rele- 
vance of social justice as an aid to statu- 
tory interpretation. 


2. The conjugal tribulations of Mrs. 
Veena, the respondent, who hopefully 
married Capt. Kaushal, the petitioner, 
and bore two young: children by him, 
form the tragic backdrop to this case. 
The wife claimed that although her hus-’ 


- band was affluent and once affectionate,’ 


his romantic tenderness turned into 


. flagallant tantrums after he took to the 


skies ‘as pilot in the Indian Airlines Cor- 
Desertion, cruelty and break- 
up of family followed, that sombre 
scenario which, in its traumatic frequens 
cy, flaring up even into macabre episodes, 
consternates our urban societies. The off- 
spring of the young wedlock were not 
only two vernal innocents but two dismal 


‘litigations—one for divorce, by the hus- 


band, hurling charges of adultery, and 
the other for maintenance, by the wife, 
flinging charges of affluent cruelty and 
diversion ‘of affection after the Airlines 
assignment, These are versions, not 
findings, 


3. We do not enter the distressing 


vicissitudes of this marital imbroglio 


since proceedings are pending and inci- 
dental moralizings, unwittingly injuring 
one or the other party, are far from our 
intent and outside the orbit of the pre~ - 
sent petition. Even so, we cannot help 
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but observe that the current Indian ethos 
rightly regards the family and its 
stability as basic to the strength of the 
social fabric and the erotic doctrine of 
‘sip every flower and change every hour’ 
and the philosophy of philandering self- 
fulfilment, unless combated on the mili- 
tant basis of gender justice and conditions 
of service, are fraught with catastrophic 
possibilities. All public sector (why, 
private sector too) institutions, including 
the Airlines, must manifest, in their 
codes of discipline, this consciousness of 
social justice and inner morality as essen- 
tial to its life style. Lascivious looseness 
of man or wife is an infectious disease 
and marks the beginning of the end of 
the material and spiritual meaning of col- 
lective life. The roots of the rule of law 
lie deep in the collective consciousness of 
a community and this sociological factor 
has a role to play in understanding pro- 
visions like S. 125 Cr. P. C. which seek to 
inhibit neglect of women and children, 
the old and the infirm. A facet of this 
benignancy of S. 125 falls for study in 
the present proceeding. 


4, The husband sought divorce through 
the civil court and the wife claimed 
maintenance through the criminal court. 
As an interim measure, the District Court 
awarded maintenance and the High 
Court fixed the rate at 400/- per mensem 
for the spouse as a provisional figure. 
Meanwhile, the magistrate, on the evi- 
dence before him, ordered ex parte, 
monthly maintenance at Rs. 1000/- for 
the mother and two children together. 


5. Sri S. T. Desai urged two points 
which merit reflection but meet with re- 
jection. They are that (i) a civil court’s 
determination of the quantum is entitled 
to serious weight and the criminal court, 
in its summary decision, fell into an 
error in ignoring the former: (ii) the 
awardable maximum for mother and 
children, as a whole under S. 125 of the 
Code was Rs. 500/-, having regard to: the 
text of the section. 


6. Broadly stated and as an abstract 
proposition, it is valid to assert, as Sri 
Desai did, that a final determination of 
a civil right by a civil court must prevail 
against a like decision by a criminal 
court. But here two factors make the 
principle inapplicable. Firstly, the di- 
rection by the civil court is not a final 
determination under the Hindu Adop- 
tions and Maintenance Act but an order 
pendente lite, under S. 24 of the Hindu 
Marriage Act to pay the expenses of the 
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proceeding, and monthly during the pro- 
ceeding such sum as, having regard to 
the petitioner’s own income and the in- 
come of the respondent, it may seem to 
the court to be reasonable. Secondly, 
this amount does not include the claim 
for maintenance of the children although 
the order does advert to the fact that the 
respondent has their custody. This inci- 


dental direction is no comprehensive 
adjudication. 
7. Therefore, barring marginal re- 


levance for the Magistrate it does noti 
bar his jurisdiction to award a higher 
maintenance. We cannot, therefore, fault 
the Magistrate for giving Rs. 1000/- on 
this score, 


8. The more important point turns on 
the construction of S. 125, Cr], Procedure 
Code which is a reincarnation of 5S. 488 
of the old Code except for the fact 
that parents also are brought into the 
category of persons eligible for mainten- 
ance and legislative cognizance is taken 
of the devaluation of the rupee and the 
escalation of living costs by raising the 
maximum allowance for maintenance 
from Rs. 100/- to Rs. 500/-. The relevant 
portion of the section reads: 

"795. (1) If any . person having suff- 
cient means neglects or refuses to main- 
tain— 

(a) his wife, unable to maintain her- 
- self, or | | 

(b) his legitimate or illegitimate minor 
child, whether married or not, unable to 
maintain itself, or 

a Magistrate of the first class may, 

upon proof of such neglect or re- 

fusal, order such person to make a 

monthly allowance for the mainten- 

ance of his wife or such child, father 
or mother, at such monthly rate not ex- 
ceeding five hundred rupees in the 
whole, as such Magistrate thinks fit and 
to pay the same to such person as the 

Magistrate may from time to time direct.” 

9. This provision is a measure of: 
social justice and specially enacted to 
protect women and children and falls 
within the constitutional sweep of Arti- 
cle 15 (3) reinforced by Art. 39. We have 
no doubt that sections of statutes calling 
for construction by courts are not 
petrified print but vibrant words with 
social functions to fulfil. The brooding 
presence of the constitutional empathy 
for the weaker sections like women and 
children must inform interpretation if it 
has to have social relevance. So viewed, 
it is possible to be selective in picking 
out that interpretation out of two 
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alternatives which advances the cause— 
the cause of the derelicts, 


10. Sri Desai contends that S. 125 of 
the Code has clearly fixed the ceiling of 
the monthly allowance “for the mainten- 
ance of wife or such child, father 
or mother, at such monthly rate not ex- 
ceeding five hundred rupees in the 
whole”. Assuming the Parliament not to 


be guilty of redundancy it is argued that 


the words “in the whole” mean that the - 


total award for wife, child, father or 

mother together cannot exceed Rs. 500/-. 
We do not agree. Both precedentially 
and interpretatively: the argument is 
specious. ~ 


11. The words which connote that the 
total, all together, cannot exceed Rs. (500/-, 
namely “in the whole’ have been 
inherited from the previous Code 
although some ambiguity in the sense of 
the clause is injected by these words. 
Clarity, unfortunately, has not beer a 
strong point of our draftsmanship, at 
least on occasions and litigation has been - 
engendered by such deficiency. Luckily, 
these words have been subject to deci- 
sions which we are inclined to adopt -as 
correct. A full Bench of the ‘Bombay 
High Court in Prabhavati v. Sumatilal 
AIR 1954 Bom 546: (1954 Cri LJ 1734 FB) - 
has held. that the sum specified is not 
compendious but separate. Chagla.Cv J. 
explained the position correctly, | if we 
may ‘Say So’ with respect: - 


"The suggestion that the jurisdiction of 
the Magistrate is limited to allowing one 
hundred rupees in respect of mainten- 
ance:-of the wife and the children jointly 
is, in our opinion, an impossible con- 
struction once it is accepted that. the 
right of the wife and of each child-is an 
independent right.:-Such a construction 
would lead to extremely anomalous re-~’ 
sults. If, for instance, a wife applies for 
maintenance for herself’ and for her 
children and the Magistrate allows: a 
maintenance of one hundred rupees, and 
if thereafter an illegitimate child -were 
to come forward and to make an applica- 
tion for maintenance, the Magistrate 
having allowed an allowance to her up to 
the maximum of his jurisdiction would 
be prevented from making any order in 
favour of the illegitimate child. Or, a 
man may have more than one wife and 
he may have children by each one of the 
wives. If the suggestion is that mainten~- 
ance can be allowed in a compendious ap- 
plication to be made and such mainten- 
ance cannot exceed one hundred rupees 


= Talukdar J. who quotes. Mr. 
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for all the persons applying for mainten- 
ance, then in a conceivable case a wife or 
a child may be deprived of maintenance 
altogether under the section. ` 


The intention o2 the Legislature was 
clear, and the intention was to cast an ob- 
ligation upon a person who neglects or 
refuses to maintain his wife or children 
to carry out his obligation towards his 
wife or children. The obligation is sepa- 
rate and- independent in relation to each 
one of the persons whom he is bound in 
law to maintain. It is futile to suggest 
that in using the expression “in the 
whole” the Legislature was limiting the 
jurisdiction of the Magistrate to passing 
an order in respect of all the persons 
whom he is bound to maintain allowing 
them maintenance not exceeding a sum 
of one hundred rupees.” 


. Meeting the rival point of view Chief 


J ustic? Chagla held: 

we are unable to eer ihe 
view taken by the Division Bench that 
the: jurisdiction of the Magistrate is con- 
fined to making a compendious order 
allowing one hundred rupees in respect 
od. all’ the persons liable to be maintain- 
e bP 


12, A cane aake of the Calcutta 
High Court in. Md. Basir v. Noor Jahan 
Begum, 1971 Cri LJ 547-(Cal) has taken a 
similer view reviewing the case law. in 
India on the subject. We agree with 
Justice 


= 
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Mocardie : 


“AD law must progress or it must 
perish in the esteem of man.” 
In short, the decided cases -have made a 
sociological ‘approach to conclude that. 
each claimant for maintenance, be he or 
she wife, child, father or mother, is in- - 
dépendently entitled to maintenance up 
to a maximum of Rs. 500/-. : 


Indeed, an opposite conclusion 
may lead to absurdities. If a woman has 
a dozen children and if the man neglects 
the whole lot and, in his addiction to a 
fresh mistress, neglects even ‘his parents - 
and all these members of the family ‘seek 
rnaintenance in one petition’ against the 
delinquent respondent, can it be that the 
Court cannot award more than Rs. 500/- 
for all of them ‘together ? ‘On the other 
hand: if each filed a separate petition 
there would be a maximum of Rs. 500/~ 
each awarded by the Court. We cannot, 
therefore, agree to this obvious jurisdic- 
tional inequity by reading a limitation `o 
Rs. 500/- although what the sectio 
plainly means is that the Court cannot 
grant more than Rs. 500/- for each on 
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of the claimants. “In the whole” in tke 
context means taking all the items f 
maintenance together, not all the mem- 
bers of the family put together. To otr 
mind, this interpretation accords wich 
social justice and semantics and, moze 
than all, is obvious: 


“It is sometimes more important to em- 
phasize the obvious than to elucidate tke 
obscure,” — Attributed to Oliver Wer- 
de liHolmes, 


14. We admit the marginal obscurity 
in the diction of the section but mind 
creativity in interpreting the provision 
dispels all doubts. We own that Judges 
perform a creative function even in inter- 
pretation. 


“All the cases in this book are ez- 
amples, greater or smaller, of this func- 
tion,” writes Prof. Griffith in the Politics 
of the Judiciary.* 

15. The conclusion is inevitable, 
although the argument to the contrary is 
ingenious, that the Magistrate did not ex- 
ceed his powers while awarding Rs. 1,000,- 
for mother and children all together. 


t16. We have been told by Shri S, T. 
Desai that the divorce proceeding term:-- 
nated adversely to his client but an appeal 
is pending. If the appeal ends in divorce 
being decreed, the wife’s claim fer 
maintenance qua wife comes to an end 
and under Section 127 of the Code the 
Magistrate has the power to make alters- 
tions in the allowance order and ciphe- 
Trise it, We make the position clear lest 
confusion should breed fresh litigation. 


17. The special leave petition is dis- 
missed, 


Subsequent ORDER (Dated 22-8-1978) 


18. Noticing a patent error which ha: 
unfortunately crept in the above judgmen* 
in the last paragraph thereof; counsel on 
both sides were given notice to appear 
and they were heard. 

19. Section 125 (1), Explanation (b) of 
the Cr. P. C. reads: 

""Wife” includes a woman who has 
‘been divorced by, or has obtained a di- 
vorce from, her husband and has not 
remarried,” 


20. The last paragraph in the jude- 
ment -concludes with the statement “If 


*J. A. G. Griffith “The Polities of the 
Judiciary’ p. 1°75. 


f Para. 16 has been substituted by subse- 
quent order dated 22-8-1978. 
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the appeal ends in divorce being decreed, 
the wife’s claim for maintenance qua 
wife comes to an end and under S. 127 of 
the Code, the Magistrate has the power 
to make alterations in the allowance 
order and cipherise it.” 


21. The judgment would seem to in- 
dicate that once divorce is decreed the 
wife: ceases to have any right to claim 
maintenance and that such an impact can 
be brought about by an application under 
S. 127 of the Code. It is clear that this 
conclusion contradicts the express statu- 
tory provision. The advocates on both 
Sides agree that this is a patent error and 
further agree that the law may be cor- 
rectly stated and the contradiction with 
the statute eliminated. Therefore, we 
direct that in substitution of the last para- 
graph, the following paragraph will be 
introduced. 


22. “We have been told by Shri S. T. 
Desai that the divorce proceeding has 
terminated adversely to his client but 
that an appeal is pending. Whether the 
appeal ends in divorce or no, the wife’s 
claim for maintenance qua wife under 
the definition contained in the Explana-~ 
tion (b) to S. 125 of the Code continues 
unless parties make adjustments and 
come to terms regarding the quantum or 
the right to maintenance. We make the 
position clear that mere divorce does not 
end the right to maintenance.” 

23. We regret the error and pass this 
order under Art. 137 of the Constitution 
with the consent of both sides so that the 
ends of justice and the law that this Court 
lays down may be vindicated. 


Petition dismissed. 
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(A) Bengal Municipal Act (15 of 1932), 
Ss. 240 (1) (b), 500 (1) (b) and 533 — 
Gravamen of offence under S. 500 — 
Power to grant time implicit under Ser- 
tion 240 ——- Limitation will run only on 
expiry of time so granted. (1972) 76 Cal 
WN 46, Reversed, 
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Though clause (b) of Section 240 (1) 
does not expressly provide that the Com- 
missioners may permit such time as they 
think fit for the removal of the en- 
croachment, it is implicit in the power 
conferred by that clause that by a pro- 
per direction or requisition, the Com- 
missioners can allow for the removal of 
the encroachment such time as they con- 
sider reasonable in the circumstances of 
the case, Section 500 (1) (b) of the Act 
creates a somewhat artificial offence 
which does not consist in the original 
act of erecting a obstruction or en- 
croachment but in ‘failing to comply 
with any direction lawfully given’ to a 
person or ‘any requisition lawfully made 
upon him’, Since the offence under Sec- 
tion 500 .(1) (b) consists of alleged failure 
to comply with the particular direction 
or requisition, and since such failure 
occurred for the first time after Decem- 
ber 20, the period of limitation prescrib- 
ed by S. 533 of the Act for instituting 
the prosecution will commence to run 
on the expiry of 20th December. It is 
impossible to accept the submission that 
the offence must be deemed to have 
been committed when the obstruction or 
encroachment was erected. (1972) 76 Cal 
WN 40, Reversed, (Paras 3, 5) 


(B) Bengal Municipal Act (15 of 1932), 
S. 533 — Bengal General Clauses Act (1 
of 1899), S, 3 (27) — ‘Month’ — Meaning 


of — Six months will mean six British 
Calendar months and not 180 days, 
(Para 6) 


Mr. P. K. Chatterjee, Sr, Advocate 
(Mr, Rathin Das with him), for Appellant; 
Mr. K. R. Chowdhary, Advocate. for 
Respondent. 


CHANDRACHUD, C. J.:-- On Decem- 
ber 5, 1967, the Baranagore Municipality 
served a notice on the respondent alleg~ 
ing that he had erected an obstruction 
over the main municipal drain without 
the permission of the Administrator of 
the Municipality and calling upon him 
to remove the same within fifteen days 
of the date of receipt of the notice, A 
similar notice was sent to the respon- 
dent by registered post which he receiv- 
ed on December 7, On the respondent’s 
failure to comply with the requisition 
the Municipality, through the appellant 
who is its Law Assistant, filed a com- 
plaint against him under S, 240 (1) (b) 
read with S. 500 (1) (b) of the Bengal 
Municipal Act, XV of 1932 (‘The Act’). 
The respondent took a preliminary ob- 
_ jection to the maintainability of tne 
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requisition lawfully made 
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complaint on the ground that since the 
prosecution was not instituted within six 
months next after the commission of the 
offence, it was barred by limitation un- 
der S. 533 of the Act. That objection 
having been rejected by the trial court, 
the respondent filed a revisional appli- 
cation in the Calcutta High Court. It 
will not be quite accurate to say that 
the respondent’s objection, in the form 
in which it was taken by him, was up- 
held by the High Court, but the High 
Court did dismiss the complaint on the 
ground that it was barred by limitation. 
The judgment of the High Court rests 
on when the period of six months began 
to run than on how the six months’ pe- 
Yiod is to be reckoned. Being aggrieved 
by the judgment of the High Court dated 
December 22, 197) the Municipality has 
filed this appeal by special leave, 


2. Section 240 (1) (b) of the Act pro- 
vides to the extent material that: the 
Commissioners may issue a notice re- 
quiring any person to remove any ob- 
struction or encrcachment which he may 
have erected upon any public street, 
drain or watercourse and which remains 
so erected after the period covered by 
any permission given in that behalf has 
expired, The notice dated December 5, 
1967, was given by the Municipality to 
the respondent under this provision, The 
relevant part of S. 500 (1) (b) of the 
Act provides that whoever commits any 
offence by ‘failing to comply with any 
direction lawfully given to him or any 
upon him” 
under any of the provisions of the Act, 
shall be punished with fine which may 
extend to the amount mentioned in the 
third column of the table following that 
section. Section £33 of the Act prescribes 
a period of limitation for filing prosecu~ 
tions under the Act by providing that no 
prosecution for en offence under the Act 
shall be instituted “except within six 
month next after the commission of 
such offence”, Tne narrow question for 
determination in this appeal is whether 
the prosecution was instituted in the in- 
stant case within six months next after 
the commission of the offence as requir 
ed by S. 533 of the Act. 


3.. For a proper appreciation of this 
question it is necessary to advert briefly 
to the scheme cf the Act because, with< 
out a proper appreciation and under- 
standing of what in fact constitutes an 
offence for the present purposes, it will 
be impossible to resolve the question as 
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to whether the prosecution is barred by 
limitation. Sec. 240 (1) of the Act con- 
fers by its three clauses various powers 
on the Commissioners, Under clause (a) 
the Commissioners may, without giving 
a notice, remove any obstruction or en« 
croachment which has been erected 
without obtaining the requisite permis- 
sion. Clause (b), on its true reading, em- 
powers the Commissioners to issue a nox 
tice requiring any person to remove an 
encroachment which has been erected 
without permission .or which remains 
erected after the expiry of the period 
covered by a permission granted in that 
behalf. Clause (c) of Section 240 (1) con- 
fers upon the Commissioners the power 
to remove without notice any materials 
or goods which have been deposited in a 
public street without the requisite per- 
mission or which continue to be deposit- 
ed after the permission has expired, The 
person to whom a lawful direction has 
been given or upon whom a lawful rə- 
quisition has been made through notice 
und@r Section 240 (1) (b) has to carry 
out the direction or comply with the re- 
quisition, as the case may be, Failure in 
that regard attracts penal consequences. 
Though clause (b) of Section 240 (1) does 
not expressly provide that the Commis- 
sioners may permit such time as they 
think fit for the removal of the encroaca- 
ment, it is implicit in the power confer- 
red by that clause that by a proper di- 
rection or requisition, the Commissioners 
can allow for the removal of the en- 
croachment such time as they consider 
reasonable in the circumstances of the 
case, Section 500 (1) (b) of the. Act 
creates a somewhat artificial offence 
which, it must be remembered, does not 
consist in the original act of erecting 
the obstruction or encroachment but in 
‘failing to comply with any _ direction 
lawfully given’ to a person or ‘any requi- 
sition lawfully made upon him’. 


4. Respondent having been allowed 
by the notice dated December 5, 1967 a 
period of fifteen days for the removal of 
the encroachment alleged to have been 
erected by him, it is plain that within 
and during that period he could rot 
have been prosecuted under Section 500 
(1) (b) for failure to comply with the 
direction or requisition. The reason Sim- 
ply is that by the terms of the very no- 
tice which contained the direction or re- 
quisition, he was at liberty to remove 
the encroachment at any time within 
fifteen days after the receipt of the no- 
tice. In other words, failure to comply 


with the direction or requisition occur- 
red for the first time, within the mean- 
ing of Section 500 (1) (b), on the expiry 
of fifteen days after December 5, that is 
ta say, after the expiry of December 20. 

A proper appreciation of this 
scheme will facilitate the understanding 
of the true position, namely, that since 
the offence under S. 500 (1) (b) for which 
the respondent is being prosecuted con- 
sists of his alleged failure to comply 
with the particular direction or re- 
quisition, and since such failure occurred 
forthe first time after December 20, the 
period of limitation prescribed by S. 533 
of the Act for instituting the pro- 
secution will commence to run on the ex- 
piry of 20th December, It is impossible 
ta accept the submission made by the 
respondent’s counsel that the offence 
must be deemed to have been committed 
when the obstruction or encroachment 
was erected, which of course would be 
prior to December 5, 1967, when the 
Municipality served the notice on the 
respondent, It may perhaps be that con- 
structing an encroachment or obstruc- 
tion on a public street may itself amount 
to an offence under some provision or the 
other of the Act, but we need not go in- 
to that question because the offence for 
which the respondent is being prosecut- 
ed does not consist in his erecting the 
encroachment or obstruction on a public 
street but in his failure to remove it 
within the period allowed to him by the 
notice. The error into which the High 
Court fell was to hold that the offence 
was committed on December 5, being the 
date on which the Municipality gave 
the notice to the respondent to remove 
the -encroachment. On that date na of- 
fence indeed was committed because, as 
stated above, the offence charged against 
the respondent consists in his failure ta 
remove the encroachment within the 
time allowed by the Municipality by its 
notice. 


6. We must, therefore, proceed on 
the basis that the failure to remove the 
encroachment having occurred on the 
expiry of December 20, limitation began 
to run for the purpose of S. 538 on that 
and not on any earlier date, The only 
question which then requires examination 
is whether .the prosecution which was 
filed on June 19, 1968, was instituted as 
required by S, 533, “within six months 
next after the commission” of the of- 
fence, An argument was raised in the 
High Court that ‘six months’ must be 
construed to mean 180 days and not six 
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calendar months. The High Court does 
not appear to have accepted that sub- 
mission. There the High Court is right, 
because S, 3 (27) of the Bengal General 
Clauses Act, I of 1899, defines ‘a month’ 
to mean a month reckoned according ta 
the British calendar, The expression ‘six 
months’ which occurs in S. 533 of the 
Act must accordingly be construed to 
mean six calendar-months and not 180 
days, The offence, being alleged to have 
been committed on the expiry of Decem- 
ber 20,. 1967, and the prosecution having 
been instituted on June 19, 1968, the 
provisions of S, 533 must be held to 
have been duly complied with, 


7. To sum up, we are of the view 
that the offence charged against the res- 
pondent consisis, not in the erection of 
an obstruction by him, but in his failure 
to comply with the direction © lawfully 
given to him to remove that obstruction; 
that the offence must be deemed to have 
been committed by the respondent, if at 
all, not on the date of the notice viz. 
December 5, 1967 nor on any anterior 
date but on the expiry of the period 
permitted to him for removing the ob- 
struction viz. on the expiry of fifteen 
days after the receipt of notice; and 
that, the expression. ‘six months’ which 
occurs in S, 533 of the Act means six 
calendar months and not 180 days. 


= 8. For these reasons we set aside the 
judgment of the High Court and send 
back the case to the learned Magistrate 
for disposal in accordance with law. 


Appeal allowed, 
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Major Chandra Bhan Singh, Appellant 
v. Latafat Ullah Khan and others, Res- 
pondents, 

Civil Appeal No, 2329 of 1969,. D/- 
19-9-1978. 

‘Constitution of India, Art, 226 — Con- 
duct of petitioner — Held on. facts that 
the conduct disentitled petitioners to the 
relief. Judgment of Allahabad H. -C., 
Reversed. E : 


It is well settled that review is a crea- 
ture of statute and cannot be entertain- 
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ed in the absence of a provision there- 
for, AIR 1966 SC 641, (1913) 40 Ind App 
54 (PC), AIR 1919 Mad 244 and AIR 1965 
SC 1457, Rel, on. (Para 13) 


Where the writ petitioners had them-< 
selves unlawfully invoked the review 
jurisdiction of the Competent Officer, un- 
der the Evacuee Interest (Separation) 
Act 1951, which cid not exist, to their 
advantage, and to the disadvantage of 
the present appellant, it was held that 
the petitioners could not be heard to say, 
when the Department invoked the self 
same jurisdiction on important grounds 
that the review orders of the Competent 
Officer were void: for want of jurisdic 
tion and must be set aside for that reas- 
son. The conduct of the writ petitioners 
was therefore such as to disentitle them 
to certiorari, and the High Court erred 
in ignoring that important aspect of the 
matter even though it was sufficient for 
the dismissal of the writ petition. Judg- 
ment of Allahabad High Court, Reversed, 

(Paras 13, 14) 


Anno: AIR Comm, Constn. of India, 
Arts. 226 and 32 N. 24. 


Cases Referred: Chronological Paras 


AIR 1966 SC 641: (1966) 1 SCR 817 13 
AIR 1965 SC 1457: (1965) 2 SCR 328 13 


AIR 1919 Mad 244 - 13 
(1913) 40 Ind App 54:ILR 40 Cal 552 
(PC) ` 13 


. Mr. ‘G, N, Dikshit, Sr. Advocate (Mr. 
M. V. Goswami, Advocate for Mr. O, P. 
Rama, Advocate with him), for Appel- 
lant; Mr, S, K. Mehta and P, N. Puri, 
Advocates, for Respondents Nos. 1-5. 


SHINGHAL, J.:— This appeal by spe- 
cial leave arises from a judgment of the 
Allahabad High Court dated February 
26, 19€4. It will be enough to state the 
admitted facts for they are quite suffi- 
cient for its disposal. 


2. Mohammad Salamat Ullah Khan, 
Mohammad Sharafat Ullah Khan and 
Mohammad Latafat Ullah Khan were 
three brothers owning one-third share 
each in their joint property. Mohammad 
Salamet Ullah Khan died, and his sons 
Karamat Ullah Khan, Dilawar Ullah 
Khan, Muzaffar Uliah Khan and Tahir 
Khan migrated to Pakistan in 1948, The 
remaining two brothers of Mohammad 
Salamat: Ullah Khan, namely, Moham-~ 
mad Sharafat Ullah Khan and Moham- 
mad Latafat Ullah Khan, stayed in 
India end had a two-third share in that 
property. Major Chandra Bhan Singh 
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was a refugee from Pakistan, and a tem- 
porary allotment of the one-third eva- 
cuee share in the property was made in 
his favour on April 4, 1955. As the pro- 
perty was listed as composite property, 
notices were issued in April 1955, under 
Section 6 of the Evacuee Interest (Sepa- 
ration) Act, 1951, hereinafter referred to 
as the Act. They were ‘individual’ no- 
tices and the Competent Officer has 
stated that they were served on Latafat 
Uliah Khan and Sharafat Ullah Khan 
and their acknowledgments were plac- 
ed on the record. No claim was however 
filed by anyone, and an order was made 
by the Competent Officer on August 31, 
1855, under Section 11 of the Act, vest- 
ing the property in the Custodian, It 
may be mentioned that Mohammad Sha- 
rafat Ullah Khan had died earlier, leav- 
ing behind his four sons Shaukat ULah 
Khan, Habib Ullah Khan, Nasar Ullah 
Khan and Aman Ullah Khan. 


3. It so happened that the property 
was again reported to be composite pro- 
perty. The earlier order dated August 
31, 1955, was lost sight of, and fresh no- 
tices were issued to the co-sharers under 
Section 6 of the Act. They were served 
personally on Mohammad Latafat Ullah 
Khan, and on Mohammad Sharafat Ullah 
Khan through his son Shaukat Ullah 
Khan, on February 25, 1956. But again no 
claim was filed under Section 7 of the 
Act by anyone, claiming any interest in 
the composite property. An order was 
therefore again made on March 23, 1957, 
under Section 11 of the Act vesting the 
property in the Custodian. 


4, The Assistant Custodian (L) sent 
a senior Inspector to take possession of 
the vested property, Shaukat Ullah 
Khan, the eldest son of Mohammad Sha- 
rafat UNah Khan, took notice of that 
development and undertook to file his 
claim within 15 days, No claim was how- 
ever filed even then. Possession of Mo- 
hammad Salamat Ullah Khan’s one-third 
share in the property was delivered to` 
Major Chandra Bhan Singh on March 7, 
1958, under orders of the Assistant Cus- 
todian. Thereafter an order was made on 
June 6, 1958 giving him quasi perma- 
nent allotment along with his brother 
Raghubir Singh. 

3. In the meantime, an application 
was made by Mohammad Latafat Ullah 
Khan and the four sons of Mohammad 
Sharafat Ullah on March 12, 1958, for 
“restoration”, It was stated in the accom~ 
panying affidavit of Arshad Ullah Khan, 
son of Mohammad Latafat Ullah Khan, 


Chandra Bhan Singh v, Latafat Ullah Khan 


` tion. for review dated July 10, 1958, 


[Prs, 2-6] S.C. 1815 


that Mohammad Sharafat Ullah Khan had 
died in 1950, and no notice for separa- 
tion of the evacuee interest in the pro- 
perty was ever served on them. It was 
further stated that they learnt of the 
vesting order only on March 6, 1958, 
when the Manager of the evacuee pro- 
perty went to the village to take posses- 
sion, An order was quickly made on 
March 15, 1958 setting aside the vesting 
order which, it will be recalled, had 
been made as far back as August- 31, 


1955, The case was then taken up on 
May 12, 1958, when it was stated by 
Arshad Ullah Khan on oath that the 


only grove in the property was in plot 
No, 1791. The Competent Officer relied 
on that statement, and gathered the im- 
pression that the Assistant Custodian (L) 
had no objection to the transfer of the 
evacuee interest in the property to Mo- 
hammad Latafat Ullah Khan and the 
four sons of Mohammad Sharafat Ullah 
Khan for Rs. 5,000. An order was made 
to that effect the same day. One of the 
items of the property was however left 
out of evaluation even at that time for 
subsequent decision, 


6. The Assistant Custodian of Eva- 
cuee Property however made an appli- 
cation to the Competent Officer soon 
after, on June 11, 1958, for a review of 
his order dated May 12, 1958, on the 
ground, inter alia, that certain grove 
plots were treated as agricultural plots. 
That was followed by another applica- 
on 
the ground that the Competent Officer 
made his order dated May 12, 1958 un- 
der the incorrect impression that the 
Assistant Custodian (L) had no objection 
to the transfer of the -evacuee share in 
the land to Mohammad Latafat Ullah 
Khan and the four sons of Mohammad 
Sharafat Ullah Khan for Rs. 5,000. It 
was also pointed out that the evacuee 
interest in the property had already 
been allotted to Major Chandra Bhan 
Singh, who was a displaced person from 
Pakistan, It was, therefore prayed that 
the order dated May 12, 1958, may be 
reviewed and the property partitioned 
so as to separate the evacuee’s one-third 
interest, The Competent.Officer partly 
disposed of the review application dated 
July 10, 1958, the same day. He corrected 
the mistaken impression that the Assis- 
tant Custodian had no objection to the 
transfer of the evacuee share in the pro- 
perty for Rs, 5,000 and modified the 
earlier order dated May 12, 1958, by de- 
leting that statement from it. 
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7 Mohammad Shaukat Ullah Khan 
however raised an objection against the 
maintainability of the review applica- 
tions, The Competent Officer took the 
view that as the Appellate Officer had 
held in appeal No. 953 of 1957, that he 
(Competent Officer) could review his 
own order, there was no force in the 
objection to the contrary. He examined 
the petition in terms of the requirements 
of Order 47 Rule 1 of the Code of Civil 
Procedure and held that a new and im- 
portant matter regarding the allotment 
of the land to the refugees (Major Chan- 
dra Bhan Singh and his brother Raghu- 
bir Singh) had been discovered which 
justified reconsideration of the earlier 
decision dated May 12, 1958. He there- 
fore reviewed that order and set it aside 
by his order dated September 8, 1958. 


He gave his reasons for taking the view | 


that the proper course was to partition 
the property, and allotted the plots men- 
tioned in that order to the Custodian in 
lieu of the evacuee share of Karamat 
Ullah Khan, Dilawar Ullah Khan, 
zaffar Ullah Khan and Tahir Khan sons 
of Mohammad Salamat Ullah Khan, The 
other plots were left to the share of the 
non-evacuee co-sharers, namely, Mo- 
hammad Latafat Ullah Khan, Shaukat 
Ullah Khan, Aman Ullah Khan, Habib 
Ullah Khan and Nasar Ullah Khan as 
their two-third share by way of non= 
evacuee interest, Plot No, 1791/1 was 
left out for separate decision after re- 
ceipt of the report regarding its valua- 
tion, Mohammad Latafat Ullah Khan 
and the four sons of Mohammad Shara- 
fat Ullah Khan felt aggrieved against 
that order of the Competent Officer and 
moved the High Court by a petition 
under Art. 226 of the Constitution: 


8. The High Court took the view. in 
its impugned judgment dated February 
26, 1964, that in the absence of any pro- 
vision in the Act for reveiw, it was not 
permissible for the Competent Officer to 
review his order dated May 12, 1958. It 
therefore allowed the writ petition, qua- 
Shed the order of review dated Septem- 
ber 8, 1958, and directed the ‘opposite 
parties’ not to give effect to it and not 
to disturb the possession of the writ pe- 
titioners on the plots in dispute, This, as 
has been stated, has given rise to the 
present appeal. . 

$8. In order to appreciate the contro- 
versy, it will be desirable to examine 
the facts and circumstances of the case 
with due regard to the provisions of the 
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10. It has not been disputed before 
us, and is in fact beyond challenge, that 
the property in question was “composite 
property” within the meaning of S. 2 (d) 
of the Act because the one-third un- 
divided share of Mohammad Salamat 
Ullah Xhan’s sons Karamat Ullah Khan, 
Dilawar Ullah Khan, Muzaffar Ullah 
Khan and Tahir Khan, who had migrat- 
ed to Pakistan in 1948, had been declar- 
ed to be evacuee property and had vest- 
ed in the Custodien under the Admin~ 
istration of Evacuee Property Act, 1950, 
while the remainirg share belonged to 
the other two- brothers of Mohammad 
Salamat Ullah Khan who were non-eva- 
cuees. The evacuee interest in the pro- 
perty was therefore confined to that 
one-third share in the entire property 
being the right, title and interest of the 
evacuees therein within the meaning of 
clause (e) of Section 2. It is equally clear 
that it was permissible for the non-eva- 
cuee shareholders having the remaining 
two-third share in the property to make 
a claim in respect of it within the mean- 
ing of clause (b) of Section 2 of the Act 
in their capacity as co-sharers of the 


evacuees in the property, 


1l. Section 5 of the Act gives juris- 
diction to the Competent Officer to de- 
cide any claim relating to a composite 
property, and Section 6 requires that for 
the purpose of determining or separat- 
ing the evacuee interest in’ a composite 
property, the Competent Officer may 
issue a general, ard also an individual 
notice on every person who in his opin- 
ion may have a claim in that property 
to submit claims in the prescribed form 
and manner, It will be remembered that 
as the property was listed as “composite 
property”, notices were issued under 
Section 6 of the Act and the individual 
notices were served on Latafat Ullah 
Khan and Sharafat Ullah Khan and 
their acknowledgments were placed on 


the record, No claim was however filed 


under Section 7 of the Act claiming any 
interest in the composite property. Sec- 
tion 8 of the Act provides that on re- 
ceipt of a claim under Section 7, the 
Competent Officer shall hold an inquiry 
into the -claim and give his decision 
thereon, while Sections 9 and 10 deal 
with reliefs in respect of mortgaged pro+ 
perty of evacuees and separation of the 
interest of evacuees from those of the 
claimants in a composite property. Sec- 
tion 11 provides for the vesting of eva- 
cuee interest in the Custodian where a 
notice under Section 6 is issued in res- 
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pect of any property but no claim is 
filed, As no statement of claim was re- 
- ceived by the Competent Officer, the 
evacuee interest in the “composite pro- 
perty” vested in the Custodian and the 
Competent Officer accordingly took a de- 
cision to that effect on August 31, 1955. 
It was a lawful order under Section & 
read with Section 11 of the Act. 


12. Section 14 provides that any per- 
son aggrieved by an order of the Com- 
petent Officer made under Section 8 
may prefer an appeal to the Appellate 
Officer within 60 days of that order, and 
it would then be for the Appellate Offi- 
cer to confirm, vary or reverse the order 
appealed from and to pass such orders 
as he deems fit, Section 15 of the Act 
further provides that the Appellate Offi- 
cer may at any time call for the record 
of any proceeding in which the Compe- 
tent Officer has passed an order for the 
purpose of satisfying himself as to the 
legality or propriety thereof and to pass 
such order in relation thereto as he 
thinks fit. This appellate and revisional 
jurisdiction was therefore available to 
the writ petitioners if they felt dissatis- 
fied with the order of the Competent 
Officer dated August 31, 1955, but it is 
admitted before us that they did not 
avail of it. Section 18 of the Act there- 
fore came into operation which provides 
as follows:— 


“18. Save as otherwise expressly pro- 
vided in this Act, every. order made by 
any appellate officer or competent offi- 
cer shall be final and shall not be called 
in question in any Court by way of an 
appeal or revision or in any original suit, 
application or execution proceedings,” 
So when the aggrieved persons did not 
invoke the appellate or revisional juris- 
diction of the Appellate Officer, the 
order of the Competent Officer dated 
August 31, 1955, became final by virtue 
of Section 18 and could not be called in 
question thereafter. 


13, It will be recalled that, as has 
been mentioned, the property was again 
reported to be of a composite nature and 
fresh notices were inadvertently issued 
to the non-evacuee shareholders, They 
were personally served on Mohammad 
- Latafat Ullah Khan, and on Mohammad 
Sharafat Ullah Khan through his son 
Shaukat Ullah Khan, on February 25, 
1956, but no claim was filed by anyone 
in spite of that second opportunity, and 
a vesting order was once again made 
under Section 11 of the Act on March 23, 
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1957. No appeal or revision application 
was filed against that order also, under 
Sections 14 and 15 of the Act, In fact it 
was after a lapse of some 23 years from 
the order dated August 31, 1955, and 1 
year from March 23, 1957 that Moham- 
mad Latafat Ullah Khan and the four 
sons of Mohammad Sharafat Ullah Khan 
made an application for ‘restoration’ of 
their claims on March 12, 1958. By then 
the order dated August 31, 1955 had be- 
come final and binding under Section 18 
and it was not permissible for anyone 
to reopen if merely on the basis of a 


- “restoration” application and to review 


the earlier order dated August 31, 1955 
in disregard of the statutory bar of that 
section, It is well settled that review is 
a creature of statute and cannot be en- 
tertained in the absence of a provision 
therefor. It will be enough to make a re- 
ference in this connection to the decision 
of this Court in Harbhajan Singh v. 


Karam Singh, (1966) 1 SCR 817: (AIR 
1966 SC 641) which approved the 
earlier Privy Council decision in 


Baijnath Ram v, Nand Kumar Singh, 
(1913) 40 Ind App 54, the decision in 
Anantharaju Shetty v., Appu Hegade, 
AIR 1919 Mad 244 and reiterated the de- 
cision in Chunibhai v, Narayanrao, (1965) 
2 SCR 328: (AIR 1965 SC, 1457), The 
orders of the Competent Officer dated 
March 15, 1958 and May 12, 1958 in 
favour of the writ petitioners setting 
aside the vesting order dated August 31, 
1955, and transferring: the evacuee inte- 
rest in the property to Mohammad Lata- 
fat Ullah Khan and the four sons of 
Mohammad Sharafat Ullah Khan for 
Rs. 5,000 were therefore without juris- 
diction. As has been stated, the Assistant 
Custodian felt aggrieved against the 
orders of the Competent Officer dated 
March 15, 1958, and May 12, 1958, and 
made application soon after, on June 11, 
1958, and July 10, 1958, for review, and 
the Competent Officer allowed them by 
his orders dated July 10, 1958 and Sep- 
tember 8, 1958. The order dated July 10, 
1958 was not of much consequence, The 
fact therefore remains that the two sets 
of orders of the Competent Officer, 
namely, the first set of the two orders 
dated March 15, 1958 and May 12, 1958, 
and the second set consisting of the 
orders dated July 10, 1958 and Septem- 
ber 8, 1958 suffered from the same vice 
of lack of jurisdiction and were equally 
void. ‘ TE 


14. This fact was specifically brought 
to the notice of the High Court, but it 
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ruled it out by merely saying that the 
“fact that the petitioners had wrongly 
filed a review application which was 
allowed by the Competent Officer would 
not confer jurisdiction on the Competent 
Officer to review his orders if the sta- 
tute had not made any provision for it.” 
That was begging the question, and 
could not possibly meet the objection of 
the present appellants. If we may say 
so with respect, what the High Court 
failed to appreciate was that while it 
was true that want of jurisdiction to re- 
view the order of August 31, 1955, could 
not be cured by waiver it would not 
necessarily follow that the Court was 
obliged to grant certiorari ' at the in- 
stance of a party whose conduct was 
such as to disentitle it for it. The High 
Court was exercising its extraordinary 
jurisdiction and the conduct of the peti- 


. tioners was a matter of considerable im- 


‘portance. The High Court did not take 


due notice of the fact that the writ pe- 
titioners (or other. - predecessors-in-inte~ 
rest) had allowed . the passing of the 
order dated August 31, 1955. in spite - of 
the individual notices which were issued 
under Section 7, and did not deserve any 
relief. It did not notice the further fact 
that when the order dated August 31, 
1955 had become final because of the 
failure to file an appeal or an application 
for revision, it was not permissible un- 
der the law, in view of the specifie bar. 
of Section 18 for the writ petitioners to 
move a ‘restoration’ application on 
March 12, 1958 for its review and to ob- 
tain its reversal by the Competent Offi- 
cer’s orders dated March 15, 1958 and 
May 12, 1958, and to obtain a wholly 
beneficial order for the transfer of the 
one-third evacuee interest to them on 
payment of Rs. 5,000, They nevertheless, 
did so, So when the writ petitioners had 
themselves “unlawfully invoked the re- 
view jurisdiction of the Competent Offi- 


cer, which did not exist to their advant-— 
‘lage, and to the disadvantage of the pre- 


sent appellant, by their application dated 
March 12, 1958, they could not be heard 
to say, when the Department invoked 
the self same jurisdiction on two. im- 
portant grounds (to which reference -has 
been made earlier) that the review 
orders of the Competent Officer dated 
July: 10, 1958 and ‘September 8, 1958 
were void for want of jurisdiction and 
must be set aside for that reason, The 
conduct of the writ petitioners was 
therefore such as ‘to’ disentitle them to 
certiorari, and the High Court erred in 
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Supreme Court hesitates 
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ignoring that important aspect of the 
matter even thougna it was sufficient for 
the dismissal of tke writ petition, 

15. The appeal is allowed, the im- 
pugned judgment of the High Court 
dated February 26, 1964, is set aside and 
the writ petition is dismissed. There will 
however be no order as to costs in the 
facts and circumstances of the case. 

Appeal allowed, 
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V, R. KRISHNA IYER, D. A, DESAI, 
j _ AND A, P. SEN, JJ. 

Unior. of India and another, Appel- 
lants v, Swadeshi, Cotton Mills Co; Ltd. 
and another, Respondents, f 

Civil Appeal No.-1501 of 1978, Dj- 
12-9-1978. z 

Constitution of India, Arts. 136 and 226 


- = Appeal against interlocutory order of 
- stay — Scope for interference — Interim 


stay of operation of Company Law 
Board’s order of induction of directors — 
Legality — Civil Misc, Petn, 1120-W/ 
1977 and 109/78 in W, P. 585/77 (Delhi), 
D/- 18-1-78, Reversed, (Companies Act 
(1956), S. 10E). _ ee To 

In view of the usual practice, the 
to interfere 
with an interlocutory order.. But where 


repercussions are incalculable and the 


basis of the directions, though interlocu- 
tory is obscure, the ends of justice domi- 
nate and the Supreme Court may 
interfere if public interest so dictates. 


“2 (Para 2) 
Held on facts that the ad interim 
order of the High Court ‘staying the 


operation of the Company Law Board’s 
order of induction sf seven persons as 
directors, was liable to be set aside. 
Civil. Misc. Petn. No, 1120-W of 1977 
and- 1068 of 1978 in W. P, 585/77 
(Delhi), D/- 18-1-1978, Reversed. i 

The specialised body with responsibi- 
lity to watchdog corporate process, is 
the Company Law Board, ‘When it m- 
vestigates and reaches a definite conclu- 
sion and makes. a consequential direc- 
tion, it is entitled to prima facie respect 
unless there are glaring circumstances to 
ai i a SEDI Sgt ar REEDED SO 


*(Civil Misc, Petn. No, 1120-W of 1977 
and 109 of 1978 and Writ. Petn, No, 585 
of 1977, D/- 18-1-1978 (Delhi).) 
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the contrary. It may well be that the 
order of the Board may be vitiated by 
infirmities, legal or other, It may also be 
that the reasoning of the Board and the 
factual foundation for it is sound. In 
such situations, acting at an interlocutory 
stage, the benefit of reasonable doubt 
belongs to. the specialised body, Of 
course, if there are good grounds to 
shoot. down. the order, certainly the High 
Court has jurisdiction to stay its opera- 
tion. (Para 5) 


Anno: AIR Comm. Constn, of India, 
2nd Edn:, Art. 136 N. 6; Arts. 226 and 32 
N. 51; AIR Manual (8rd Edn.) Companies 
Act, S. 10E N., 1. 

Soli J, Sorabjee, Addl, Sol, General 
(Girish Chandra, Advocate with him), 
for Appellants; S, T. Desai, Sr. Advocate 
(M/s, B. P, Maheswari and Suresh Sethi, 
Advocates with him), for Respondent 
No, 1; Mr, A. K, Sen, Sr. Advocate (Mr. 
Vineet Kumar, Advocate with him), for 
Respondent No. 2). 

ORDER:— Leave granted, 


2. An ad interim order of stay passed 
by the High Court of Delhi has been 
challenged before us in this appeal, We 
should have hesitated to interfere with 
an interlocutory order following the 
usual practice in this Court. But, where 
repercussions are incalculable and the 
basis of the direction, though interlocu- 
tory, is obscure, the ends of justice do- 
minate and we may interfere if public 
interest so dictates. 


3 Here is an order of the Company 
Law Board. under Sec, 408 (1) of the 
Companies Act, 1956, which gives a 
wealth of facts and a variety of reasons 
to support an ultimate direction which 
runs thus: 

“Since all the three conditions referred 
to- in sub-sec. (1) of Sec, 408 of the Com- 
panies Act, 1956, are established on the 
facts: and circumstances of the case, the 
Company Law Board hereby appoint 
officers for three years, in addition to the 
existing. directors. of the company:— 

1.. Shri B, N. Kaul, Member, Railway 
Board. (Retd.) 5-3-4 Jawahar Nagar, 
Jaipur. 

2.. Shri A, K. Mazumdar, Chief Secre- 
tary, Orissa Govt. (Retd.) 26/2, Dover 
Road, Apartment No. 4, Calcutta-19: 

3; Shri P. K, Choksi, Senior Partner, 
Price Waterhouse Pest & Co., B-4 Gil- 
lander’ House, Calcutta-1. 

4. Shri S. K. Mitra, President, Insti- 
tute of Cost & Works Accounts of India, 
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14~A/6 Western Extension Area, Karol 
Bagh, New Delhi-5, 

5. Shri P. A. S. Rao, Formerly Presi- 
dent of the Institute of Company Secre- 
taries of India, C-7/7, Vasant Vihar, New 
Delhi. 

6, Shri M. C. Bhatt, Joint Secretary, 
Govt. of India (Retd.) B-22, Defence Co- 
lony, New Delhi-24, 


7, Shri Triloki Nath Sharma, Business 
Executive, 247, Mohan ‘Nagar, G, T, Road, 
Sahaibabad, Ghaziabad (U. P.), 

The Company Law Board direct fur- 
ther under sub-sec, (6) of Sec, 408 of the 
Act that Shri B. M. Kaul will act as 
Chairman of the Board of Directors of 
the Company. - 


In accordance with the order passed 
by the Delhi High Court on 24th August, 
1977, referred to hereinbefore the im- 
plementation. of this order will be sub- 
ject to any order that may be passed by 
the Delhi High Court in the matter 
pending before it.” 


4. This order, which inducted seven 
additional directors was based on the 
ground that the affairs of the company 
in question “are being conducted in a 
manner which is prejudicial to the inter- 
ests of the company and to public in- 
terest.” The High Court, after hearing 
counsel on both sides, passed a laconic 
order that: 

“We consider that the proper order to 
be made, in view of the circumstances 
of the case, is to stay the operation of 
the order of the Company Law Board, 
dated 17th December, 1977, except as 
regards Shri P. K. Choksi, Shri S, K. 
Mitra and Shri P. A. S. Rao, and also to 
direct that the said three gentiemen will 
not vote at the meetings of the Board of 
Directors till the disposal of the writ 
petition. We order accordingly.” 


5. A company of considerable finan- 


cial dimensions and involved in opera- 
tions using public resources as invest- 
ment, naturally becomes the concern 


-not merely of the Company Law Board 


but also of the economic process of the 
country. The specialised body with res- 
ponsibility to watchdog corporate pro- 
cess, is the Company Law Board, When 
it investigates and reaches a definite 
conclusion and makes a consequential 
direction, it is entitled to prima facie 
respect unless there are glaring 
circumstances to the contrary. We 
do not wish to make any observa- 
trons on the merits of the matter since 
the High Court is seized of the case. Iti 
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may well be that the order of the Board 
may be vitiated by infirmities, legal or 
other. It may also be that the reasoning 
of the Board and the factual foundation 


for it is sound. In such situations, acting 


at an interlocutory stage, the benefit of 
reasonable doubt belongs to the specia- 
lised body, Of course, as stated earlier, 
if there are good grounds to shoot down 
the order, certainly the High Court has 
jurisdiction to stay its operation, However, 
we find nothing stated in the order 
itself indicating why the High Court 
prima facie thought it necessary sub- 
stantially to stay the operation of the 
Company Law Board’s order of induc- 
tion of seven persons as directors. Nor 
have we any light regarding the total 
eclipse of four directors and the partial 
eclipse of the other three. Unfortunately, 
the inscrutable face of a sphinx does not 
go well with the judicial process. What- 
ever might have been the basis of the 
High Court’s order — we do not make 
any comments thereon — we are in- 
clined to nullify the interim stay. -Our 
inclination is explained by the prefa~ 
tory observations we have earlier made 
in this order. To expatiate more may 
prejudice one side or the other, To in- 
dicate this much is obligatory to expli 

cate ourselves, i 


6. There was some argument at the 


Bar about an order under Sec, 18AA of- 


the Industries (Development and Regu- 
lation) Act, 1951, and its impact upon 
the order impugned before us. Maybe, 
by virtue of that appointment, the entire 
company comes under the control of the 
authorised person appointed under that 
provision, it is not for us to explore here 
the effect and import of the 
order of the Central Government under 
Section 18AA and we desist from doing 
so. All that we need do and that we can 
do in the present appeal is to “allow it 
so that the Company Law Board’s direc- 
tion in regard to seven additional di- 
rectors will come into full force until the 
final decision of the High Court. We 
allow the appeal, 


7. We may make it clear that the 
learned Additional Solicitor General did 
assure the court that nothing which will 
stultify the two writ petitions before 
the High Court will be done by the 
Company Law Board or the’ Central Gov- 
ernment, We hove the High Court will 
dispose of the case very expeditiously. 


Appeal allowed. 


Darnodra Mahapatra 


‘validate the sale. 


A.I R. 
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Y, V. CHANDRACHUD, C. J 
P. S. KAILASAM AND 
A. D. KOSHAL, JJ. 


Raghunath Pradhani, Appellant v 
Damodra Mahapatra and others, Respon= 
dents. 

Civil Appeal Ne. 
2-11-1978. 


(A) Evidence Act (1872), S. 115 — 
Estoppel by representation — Decree- 
holder A himself asked the Executing 
Court to secure permission of competent 
authority for sale of property since judg- 
ment-debtor B belonged to Scheduled 
Tribe — Permission was later obtained by 
C, with whom B was negotiating for a 
private sale of his property and property 
was sold by B to C on strength of such 
permission — Permission so granted was 
produced by A in execution proceeding as 
if it was granted in his favour for sale by 
B — Held A could not be permitted to 
dispute that B did not belong to Sche- 
duled Tribe and therefore permission of 
competent authority was not needed to 
ILR (1969) Cut 202 
Affirmed. (Para 9) 

Anno: AIR Manual (8rd Edn.), Evi, 
Act, S. 115, N. 22. 


(B) Civil P. C. 1908), Ss. 100-101 — 
Question whether “Bhotras” fall within 
any of the sub-groups of Scheduled 
Tribes enumerated in Part IX of Sche- 
dule to Constitution (Scheduled Tribes) 
Order, 1950, held, was a question which 
could not be permitted to be raised for 
the first time in Second Appeal — Nor 
could it be allowed to be raised before 
Supreme Court in appeal by special leave. 
(Constitution of India, Art, 136), (Consti- 
tution (Scheduled Tribes) Order (1950), 
Sch. Part FX), (Para 10) 

Anno: AIR Comm, (1) Civil P. C. (9th 
Edn.), Ss. 100-101, N. 28; (2) Const. of 
India (2nd Edn.), Art. 136, N. 4, 10-B. 


(C) Civil P. C. (1908), S. 47, O. 21, 
Rr. 89, 90, 91 — Setting aside of auction 
sale on ground of fraud — Money decree 
~ Attachment and sale of immovable 
property in contravention of statutory 
provision — Property already sold in 
private sale by judgment-debtor after 
obtaining requisite permission — Appli- 
cation for setting aside sale by transferee 
before court sale — Held that the auction 
sale was bad and must be set aside. ILR 
(1969) Cut 202, Reversed. 
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In execution of a money decree the 
immovable property belonging to judg- 
ment-debtor B was attached. The decree- 
holder A applied to the executing court 
to obtain the permission of the compet- 
ent authority for sale of the property 
since B to whom the property belonged 
was a member of the Scheduled Tribe. 
The permission was considered necessary 
by reason of the provisions contained in 
Clause 6 of the Orissa Scheduled Areas 
Transfer of Immovable Property by 
Scheduled Tribes Regulation No. 2 of 
1956 read with Rule 4 made thereunder. 
B who was in the meantime negotiating 
for the private sale of property obtained 
the requisite permission for sale of the 
property for Rs. 4000/- and sold the pro- 
perty to C on 2-1-1964 by a registered 
deed of sale. A copy of such order pass- 
ed by the competent authority was pro- 
duced by A in Executing Court where- 
upon on 15-5-1964 the property was put 
to sale. C filed an application for setting 
aside auction sale on the ground that the 
attachment and auction. sale were void 
since they were effected without obtain~ 
ing the requisite permission and that A 


had played a fraud on the court by in-- 


ducing it to put the property to sale on 
the strength of the order which was pass- 
ed by the competent authority at the 
instance of C, 


Held that the auction sale was bad and 
must be set aside. ILR (1969) Cut 202, 
Reversed. {Para 11) 


The property was purchased by C from 
B on January 2, 1964. Prior to that sale 
the property was undoubtedly attached 
in execution proceedings but the order of 
attachment was void, being contrary to 
the express inhibition contained in Cl. 6 
of Regulation No. 2 of 1956 read with 
R. 4 made thereunder. Under the regis- 
tered sale, executed by B in favour of 
C, the title to the property vested in C. 
C having become an owner of the pro- 
perty on account of the private sale, B 
had no saleable interest left in the pro- 
perty which could be put to sale in the 
court auction. It is elementary that 
what can be brought to sale in a court 
sale is the right, title and interest of the 
judgment-debtor and therefore, the auc- 
tion purchaser can get nothing more 
than that right, title and interest. The 
judgment-debtor not having any saleable 
interest in the property at all on the date 
of the auction sale, there was nothing 
that auction purchaser could get in the 
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auction sale which was held in execution 
of the money decree. The auction sale 
therefore cannot displace the title of C 
which is the same thing as saying tnat 
as between the title of C and the so call- 


ed title’of the auction purchaser, C’s 
title must prevail. (Para 11) 
Further, in the private sale, C pur- 


chased the property for Rs. 4,000/- and 
therefore the condition of the permission 
was complied with. But the auction sale 
was held in satisfaction of the decretal 
dues which were far less than Rs. 4,009/-, 
the decree itself being in the sum of 
Rs. 1,000 odd and the highest bid at the 
auction being of Rs. 3,000/- only. As 
the condition imposed by the comptent 
authority regarding the price was violat- 
ed by the auction sale, the auction pur- 
chaser cannot get a valid title to the 
property under that sale. (Para 12) 


Anno: AIR Comm. Civil P. C. (9th 
Edn.), S. 47, Notes 19, 51, 53; O. 21, R. 89, 
N. 13; O. 21, R. 90, Notes 11, 37; Q. 21, 
R. 91, N. 2. 


(D) Civil P. C. (1908), S. 11 — Con- 
structive res judicata — Execution vro- 
ceedings — Attachment of property — 
Decree-holder ‘himself apprising court 
that the judgment-debtor belongs to 
Scheduled Tribe Auction sale — 
Failure of judgment-debtor to take okjec- 
tion to attachment on ground that he 
belonged to Scheduled Tribe, held, did 
not debar him from raising the objection 
at the time of sale on principles of actual 
or constructive res judicata. 


(Para 13) 


Anno: AIR Comm. Civil P. C. (9th 


Edn.), S. 11, N. 33. 


Mr. Sardar Bahadur Saharya and 
Mr. Vishnu Bahadur Saharya, Advocates, 
for Appellant. 


CHANDRACHUD, C. J.:— Respondent 
1 obtained a money decree on August 18, 
1962 against respondent 3 and his mother 
respondent 4. On June 28, 1963 respon- 
dent 1 filed an execution petition for 
recovering the decretal amount and 
prayed therein for attachment of the 
immovable property belonging to res- 
pondent 3. The property was attached 
by an order passed by the Executing 
Court on July 13, 1963. On November 
27, 1963 respondent 1 filed an application 
in the Executing Court praying that per- 
mission be obtained of the Revenue Divi- 


1822 S.C, [Prs. 1-8] ` 
sional Officer for sale of the property 


since respondent 3 to whom the property 


belonged was a member of the Scheduled 
Tribe. The permission was. considered 
necessary by reason of the provisions 
contained in Cl. 6 of the “Orissa Sche- 
duled Areas Transfer of Immovable Pro- 
perty by Scheduled Tribes Regulation 
No. 2 of 1956.” It provides: 


In execution of money decree against 
a member of a Scheduled Tribe no right, 
title or interest held by him in any im- 
movable property within any scheduled 
area shall be Hable to be attached and 
sold except as and if prescribed. 

Rule 4 made under the aforesaid Regu- 
lation provides: 


There shall be no attachment or sale 


of immovable property in execution of a- 


money decree against a member of a 
Scheduled Tribe within any scheduled 
area without the written permission of 
the competent authority. The property 
at such a sale shall be sold only to a 
member of a Scheduled Tribe unless 
otherwise specifically directed in writing 
by: the competent authority. 


The Revenue Divisional Officer, Nowrang- 
pur, was the competent authority for the 
present purpose. 


2. Respondent 3 who was in the mean= 
time negotiating for the private sale of 
the property moved the R. D. O.. Now- 
rangpur on June 18, 1963 for permis- 
sion to sell the property to a non- 
Scheduled Tribe person. He obtained 
the requisite permission by an order 
dated October 23, 1963 for the sale of 
the property for Rs. 4,000/-. On the 
strength of the aforesaid permission res- 
pondent 3 sold the property to the ap- 
pellant on Jan. 2, 1964 by a registered 
deed of sale. 


3. A copy of the order passed by ¢ the 
R.D.0O., was produced by respondent 1 in 
the Executing Court whereupon, on May 
15, 1964 the property was put to sale. 
Respondent 2, who is the son of respon- 
dent i purchased the property in the 
auction sale. 


-4 On June 22, 1964 the appellant 
filed an application under O. 21 Rules 89 
and 90: and Ss. 47 and 151 of the Code 
of Civil Procedure praying that the auc- 
tion sale should be set aside on- the 
ground that -the attachment and the 
auction sale were void since they were 
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effected without obtaining the permission 
of the competent authority under Orissa 
Regulation No. 2 of 1956. The appellant 
also alleged that the decree-holder had 
played a fraud on the Court by inducing 
it to put the property to sale on the 
strength of the Order dated Oct. 23, 1963 
which was passed by the competent 


- authority at the instance of the appel- 


lant. 


5. Respondent 2 resisted the appel« 
lant’s application on the ground that he . 
was a bona fide purchaser in a court sale, 
that the aforesaid sale was held after ' 
the competent authority had granted per- 
mission for the sale of the property and 
that therefore his title to the property 
was not liable to be displaced at the in- 
stance of the appellant. 


6. The learned District Munsif who 
dealt with the. matter accepted the con- 
tention of the appellant and set aside the 
auction sale. In Civil Miscellaneous - 
Appeal No. 9 of 1965 filed by respon- 
dent 1, the Appellate Judge confirmed 
the order of the District Munsif and dis- 


- missed the appeal, 


7. Respondent T then filed a eecena 
appeal in the Orissa: High Court, being 
Miscellaneous Appeal No. 208 of 1966. 
Before the High Court respondent 1 
raised two contentions only viz., (1) that 
the judgment-debtor, respondent 3, was 


not a member of the Scheduled Tribe and 


therefore the attachment and the court 
sale were not void; and (2) that the judg- 
ment-debtors, having failed to take ob- 
jection to the attachment on the ground 
that they belonged to a Scheduled Tribe, 
were debarred from objecting to the sale 
of the property on the principle of con< 
structive res judicata, 


8 The High Court rejected the first 
contention relying mainly on the circum- 
stance that respondent 1, the decree-« 
holder, had accepted the position that res- 
pondent 3 whose property was being put 
to sale was a member of the Scheduled 
Tribe. The High Court however accept- 
ed the second contention on the ground 
that neither- respondent 3 nor the appel- 
lant had taken any objection in the exe- 
‘cution proceedings. that since the former 
had no saleable interest in the property 
the auction sale could-not be held or that - 
the permission given by the R.D.O. did 
not authorise the sale. Being aggrieved 


by the judgment of the High Court dated 


1978 


Sept.. 12, 1968, the private purchaser 
from the decree-holder (sic) (judgment- 
debtor) has filed this appeal. 


9, We are in agreement with the view 
of the High Court that it is not open to 
respondent 1, the decree-holder, to con- 
tend that respondent 3 whose property 
was put to sale in the execution proceed- 
ings was not a member of the Scheduled 
Tribe. Respondent 1 filed his execution 
petition for the: purpose of recovering the 
decretal dues by attachment and sale of 
the property .belonging to one of the 
judgment-debtors, respondent 3. -Respon- 
‘Ident 1 himself asked the Executing Court 
to secure the permission of the compet- 
ent authority for sale of the property on 
the ground that respondent 3 whose pro- 
perty was to be put to sale belonged to 
the Scheduled Tribe. The permission 
from the competent authority was later 
obtained by the appellant, -with whom 
respondent 3 was negotiating for a pri- 
vate sale of his property. The permis- 
sion which was granted by the R.D.O., 
Nowrangpur at the instance of the ap- 
pellant was produced by respondent 1 in 
the execution proceedings as if the per- 
mission was granted in his favour for 
the sale by respondent 3 of his property. 
Respondent 1° cannot then be permitted 
to dispute that respondent 3 did not be- 
long to a Scheduled Tribe and therefore 
the permission of the competent autho- 
rity was not needed to validate the sale, 


10. The contention that respondent 3 
did not belong to a Scheduled Tribe was 
founded solely on the consideration that 
he belonged to the Bhotra tribe which 


is not expressly mentioned as one of the. 


Scheduled Tribes in the Schedule to the 
Constitution (Scheduled Tribes), Order, 
1950. It may be assumed that respon- 
dent 3 is a Bhotra. But paragraph 2 of 
the Scheduled Tribes Order, 1950 provides 
to the extent material that the Tribes, or 
parts of, or groups within the Tribes 
specified in the Schedule to the Order 
shall also be deemed to be Scheduled 
Tribes. Whether Bhotras fall within any 
of the sub-groups of the Scheduled 
Tribes enumerated in Part IX of the 
schedule to the 1950 Order is a question 
which could not have been permitted to 
be raised for the first time in the second 
appeal. Much less can it be allowed to 
be raised before us. This appeal, like 
the second appeal before the High Court, 
must therefore be disposed of on the 
basis that respondent 3 is a member of 
the Scheduled Tribe, 
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11i. Upon that footing, the appellant 
must succeed because after the R.D.O,, 
Nowrangpur granted permission to sell 
the property on Oct. 23, 1963, the pro- 
perty was purchased by the appellant 
from respondent 3 on Jan. 2, 1964. Prior 
to that sale the property was undoubted- 
ly attached in execution proceedings ‘on 
July 13, 1963 but the order of attachment 
was void,: being contrary to the express 
inhibition ‘contained in Cl. 6 of Regula- 
tion No. 2 of 1956 read with R. 4 made 
thereunder. Both Cl. 6 and R. 4 provide 
that no immovable property belonging to 
a member of the Scheduled Tribe is liable 
to be attached or sold except in accord- 
ance with the. permission granted by the 
competent authority. Under the register- 
ed sale, Ext. 4, executed by respondent 3 
in favour of the appellant, the title to 
the property vested in the appellant. The 
appellant having become an owner of 


‘the property on account of the aforesaid 


private sale, respondent 3 had no sale- 
able interest left in the property which! 
could be put to sale in the court auction. 
It is elementary that what can be brought 
to sale in a court sale is the right, title 
and interest of the judgment-debtor and 
therefore, the auction purchaser can get 
nothing more than that right, title and 
interest. The judgment-debtor not having 


. any saleable interest in the property at 
all on the date of the auction sale, there 


was nothing that respondent 2 could get 
in the auction sale which was held in| 
execution of the money decree obtained 
by his father, respondent 1. The auction 
sale therefore cannot displace the title 
of the appellant which is the same thing 
as saying that as between the title of the 
appellant and the so called title of the 
auction purchaser, the appellant’s title 
must prevail, It must follow that the 
auction sale is bad and must be set aside, 


12. There is an additional reason why 
the auction sale is not valid. By the per- 
mission granted by the R.D.O., Nowrang- 
pur on Oct. 23, 1963 for sale of the pro- 
perty, one of the conditions imposed on 
the judgment-debtor was that the pro- 
perty shall be sold for a sum of Rs, 4,000. 
In the private. sale, the appellant pur- 
chased the property for Rs. 4,000/~ and 
therefore the condition of the permission 
was complied with. But the auction sale 
was held in satisfaction of the decretal 
dues which were far less than Rs. 4,000/-, 
the decree itself being in the sum of 
Rs. 1,000 odd and the highest bid at the 
auction being of Rs. 3,000/~ only, As 
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the condition imposed by the R.D.O. re- 
garding the price was violated by the 
auction sale, the auction purchaser can- 
not get a valid title to the property under 
that sale, 


13. In this view, no question of res 
fudicata can arise because the basic issue 
in the appeal is as regards the validity 
of the auction sale in favour of respon- 
dent 2. The appellant claims through 
_|the judgment-debtor and neither the 
latter nor the decree-holder ever disput- 
ed that he, the judgment-debtor, was a 
member of the Scheduled Tribe. On the 
other hand both of them were conscious 
of the situation that the property could 


not be sold without the sanction of the 


A.I. R. 


R.D.O.. Nowrangpur. The decree-holder 
himself apprised the Executing Court of 
that position. The failure, therefore, of 
the judgment-debtor to raise any parti- 
cular contention cannot operate as res 
judicata, actually or constructively, 
erg against him or against the appel- 
ant, 


14. For these reasons we allow the 
appeal, set aside the judgment of the 
High Court and confirm that of the 
learned Subordinate Judge, Koraput, set- 
ting aside the court sale in favour of 
respondent 2, There will be no order 
as to costs, 


Appeal allowed, 
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Mahommed Ali, S. G. v, Syed Ali Khadar 
` Mad 52 (Feb) 
Mahommed Hafeez Khan v. State Transport Ap- 
pellate Tribunal `* Madh Pra 269 (Oct} 


Mahommed Raheemuddin y, Aahesha Begum 


Andh Pra 248 (Oct) 
Mahommed Yacood Hussain v. B. Mahendar Kaur 
: Kant 178 (July) 

Mahmuda Khatun y. Ajit Chandra Deka 
Gauhati 112 (Apr} 
Managing Committee of the Aided, M. E. School 
Nuapentha v. Director of Public Instruction 
(Schools) -~ Orissa 148 (June) 
Mangal v. District Judge, Lucknow All 4 (Jan) 
Mani, G. C. v. Kurien E, Kalathil Ker 179 (July) 


Manjang Sangma v. Rangjam Sangma Nokma 


l Gauhati 256 (Oct) 
Manohar Lall v. Megh Raj Him Pra 288 (Nov) 
Manorama Bahadur, Smt. v. . M. Swami 
Madh Pra 186 (May) 
Andh Pra 125 (May) 


Marachi, Smt, v. Deputy Director of Consolida- 


tion U, P. All 92 (Mar) 
Mariammal v. Nallathangal Ammal 


Manthena Gopalaraju v. State 


:ı . Mad 146 (Jun) 
Marri-Ramulamma v. State Andh Pra 284 (Sep) 
Mathura Bai v. Narbada Prasad 
| -Madh Pra 181 (July) 
Mehar Singh v. Chuhru Ram Him Pra 79 (Marj 
Minerals & Metals Trading Corporation of India 
Ltd. v. Khaitan Minerals Development Corpo- 
_ration Limited Cal 75 (Mar) 
Mohan Raju, M. v. Dy, Transport Commr, 
Andh Pra 204 (Aug) 


"Mohindar Singh v. Chief Election Commissioner, 


New Delhi Delhi 14 (Jan) 
Mohinder Singh v. Union of India Punj €0 (Feb) 
Mokha Singh v. State All 102 (Apr) 
Mooka Velar v. Baluchami Mad 22 (Jan) 
Mriganka Mohan Sur y. Administrator, Bally 
Municipality Cal 180 (July) 

Mrinmoyee Das v. Corporation of Calcutta 
Cal 43 (Feb) 

Municipal Council v. Rajani Kanta Padhi 

Orissa 54 (Feb) 


Nagappa Gowda v. Akku Hengsu Kant 260 (Oct) 
Nambiar, K. R. v. S. C. Mittal Delhi 44 (Feb) 
Narain Singh v. Superintending Irrigation Officer 
- , i Raj 27 (Jan) 
Narasimha Setty, K. G. v. State Kant 215 (Aug) 
Narayanaswamy, P. M. v. Additional Revenue 
Divisional Officer (Land Reforms Tribunal) 
Andh Pra 144 (June) 
Naresh Chandra v. Revenue Officer-Cum-Addi- 
tional Tahsildar ` Orissa 86 (Mar) 
Narikelapu Ramaiah v, A. P, State 
l Andh Pra 70 (Mar) 
Nawabjan, E. K. M. K, v. Krishna Chettiar 
Mad 185 (July) 
Nemai Chand Roy v. S. M. Omer Cal 246 (Oct) 
New Bank of India, Ltd. v. Union of India 
o g Delhi 282 (Noy) 
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` Nilmani Pakira v, Kirti Bhusan Banerjee 
. Cal 107 (July) 
- Ningamma v, Land Tribunal Kant 177 (July) 
. Nisha Nath De v. State of West Bengal 


: Cal 180 (May) 
Nukalapati Rami Reddy v. State 
Andh Pra 145 (June) 
Om Khandsari Sugar Mills, Rudrur, M/s: v. Com. 
missioner, Civil Supplies, Board of Revenue 
Andh Pra 72 (Mar) 
Ompal v. Deputy Director of Consolidations, 
U. P. All 67 (Mar) 
Orissa Minerals Devslopment Co, Ltd. v, A. K. 
Barodia Cal 212 (Aug) 
Ouseph v, Porinchu Ker 217 (Aug) 
_ Pandia Naicker v, Sattiappan Chettiar 
. Mad 288 (Nov) 
Pankaj Behari v. Revenue Olficer 
Orissa 53 (Feb) 
Panna Lal v, Ist Additional District and Sessions 


udge All 34 (Feb) 
Pannalal v. Bhanuprakash Agrawal 

Madh Pra 2867 (Oct) 

Parli Service Co-operative Bank Ltd. v. State 
Ker 98 (Mar) 
Parukutty v. Kollaikkal Kali Amma’s son Appu- 
kuttan Ker 116 (Apr) 
Patel Mohanlal Prabhudas v. Patel Jethabhai 


Kishordas Guj 16 (Jan) 
Periyannan, K, P. v. Deity Venugopalakrishna. 
swami Mad 220 (Aug) 
Phool Chand v, State All 143 (June) 


Phuleshwar v, Prasad All 198 (Aug) 
Prikkachi v. Kannan Ker 264 (Oct) 
Puran Singh y, State Him Pra 174 (July) 
Radhamani Ammal, B, K. V. v, Authorised Officer, 
Land Reforms Mad 20 (Jan) 
Radhanath Singh v. Ram Prasad Agrawalla 
Pat 228 (Sep) 
Raghnandan Lal v, District Judge 


All 197 (Aug) 
Raghu Veeriah, B. v. National Small Industries 


orporation Ltd, Pra 203 (Aug) 
Rail Chand v. Alam Chand Delhi 251 (Oct) 
Raja Ram v, Rama Kant Singh All 275 (Nov) 
Raja Ram v. State Him Pra 259 (Oct) 


Rajendra Avasthi v. Scrutiny Officer. All 1 (Jan) 
Rajendra Narayan v, State Cal 208 (Aug) 
Ramakaradi Naik v, Adawi Manja Naik 
Kant 47 (Feb) 
Rama Nand Rai v. Dəputy Director of Consolida- 
tion, U. P. All 100 (Apr) 
Ramanlal Premy v. Shiv Pratap Singh 
Madh Pra 182 (July) 
Ramappa, M. v. City Municipal Council Pay 
. Kant 49 (Feb) 
Ramaswamy, P, v, Assistant Engineer, Highways 
and Rural Works Dept, Mad 223 (Aug) 
Ram Avtar v. Municipal Corporation of Delhi - 
‘ Delhi 11l (Apr) 
Rambati v. Bundkuwar 
Ramnath Mandal v. Keval Mandal 
Pat 299 (Noy) 
Ramwati Devi vy. Onkar Chand Gupta 
All 199 (Aug) 
Ram Chandra v, Siya Ram All 83 (Feb) 
Ram Jiwan Singh v. Kamlesh Kumar 
l All 82 (Feb) 
Ramkali Bibi v. Gaurishankar Mishra 
| Orissa 24 (Jan) 
Ram Narain Khanna v. S. Ishwar Singh. ° 
Delhi 250 (Oct) 
Ram Naresh v, Dy, Director of Consolidation 
` All 154 (June) 
Ram Pal Singh v, Deputy Director of Consolida- 
tion All 68 (Mar) 


_ Sabita Bose y. Naushed Ahmed 


Madh Pra 268 (Oct). 


Ram Singh y, State Panj 89 (Mar) 
Ramzan v. Mst. Jindo Punj 58 (Feb) 
Ramunny Panicker Narayana Panicker v, Kunju 
Pennu Ker 196 (July) 
Rana Mafatlal Gordhanbhai v. Mahendrabhai 
Babubhai Guj 78 NG 
Ranganatha Iyer v. Packiria Pillai Mad 306 (Nov 
Ratnam, V. v, 5. S, Arunachalam Chettiar 
Mad 21 (Jan) 
Ravindra Kant Sahu v. State All 122 (May) 
Reethalammal v, K, Afumugham Pillai? 
Mad 289 (Nov) 
Refugees Co-operative Housing Society Ltd, v. 
Harbans Singh Bhasin ` Delhi 77 (Mar) 
Republic Stores (Trade), M/s, v. Jagajit ee 


Ltd, (Mar) 
Roop Lal Makkar v. Jagdish Singh 


Delhi 255 (Oct) 

Roshnara v, State Ker 268 (Oct) 
Rudraraju Bhima Raju v, State 

Andh Pra 157 (Jun) 

Rudrayva, Smt. v, State Kant 284 (Noy) 


Rup Chand Bansal v. Dhala Ram Punj 152 (Jun) 
Cat 249 (Oct) 


Sachidanand Gupta v. State All 202 (Aug) 
Sachipati Guin v, First Land Acquit Collec- 


tor , 1170 (Jul) 
Sajjan Singh v. M/s, Nadeali and Bros, 
Madh Pra 218 (Aug) 
Sakala Verugopal v. Offcer Authorised by the 
Govt. Special Tahsildar, Land Reforms, Mada- 
napalle Andh Pra 277 (Nov) 
Sampat Rai Dassani v. Toshiba Anand Lamps 
Ltd. Cal 164 (Jul) 
Sannarangappa v. Land Tribunal Kant 176 (Jul) 
Sansar Chand v, Settlement Officer J & K 97 (Mar) 
Sarabjit Singh v, State Him Pra 80 (Mar) 
Satyanarayan Narasinha Hebbar v. Land Tribunal 
Kumta Talu Kant 48 (Feb) 
Satya Pal Anand v, S. S, Trivedi 
Madh Pra 286 (Noy) 
Savitri Devi Drolia, Smt. v. State Pat 150 (Jun) 
Shabbir Ahmad v, Municipal Board, Shamli 
All 29 (Feb) 
Shambhudayal v, Suleman Madh Pra 268 (Oct) 
Shanti Devi y. Dy. Director of Consolidation 
Varanasi All 69 (Mar) 
Sheo Shankar v. Ratan Chand Jain AlI 120 (May) 
Shiva Dass v. Bihar Stete Board of Religious 
Trust Pat 56 (Feb) 
Shiva Ram Singh and Co, (P.) Ltd, v. State 


Pat 191 (Jul) 
Shiveshwar Prasad Narain Singh v. Braj Kishore 
Singh All 310 (Noy) 


Srinivasan, N. v, V. N. Rangaswami Chettiar 
Mad 307 (Nov) 
Shri Ram Udar Jha v. State Pat 26 (Jan) 
Shyam Babu y. District Judge, Moradabad 
All 119 (May) 
Shyam Singh v. District Inspector of Schools 
All 90 (Mar) 
Sibaram Swain v. Rasabat: Bewa. Orissa 55 (Feb) 
Singaraveln, R, v. Govindasami Chettiar 
Mad 192 (Jul 
Sohan Lal v. Board of Revenue U.P. at Allahaba 
All 123 (May) 
Sohan Lal Dudhoria v. United Bank of India 
Gauhati 46 (Feb) 
Soundharathammal v., Tiruchirapalli Mavatta 
Mahasuruli Alaya Bakthagal Madya Sangam 
‘ . Mad 184 (Jub 
Sree Ramakrishna Corporation v. District Revenue 
Officer, Chittoor Andh Pra 10 (Jan) 
Srikantappa, B, v. Selecticn Committee tor Admis- 
sion to Medical Colleges, Bangalore 
Kant 115 (Apr} 
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‘State v, Allam Suryanarayana Andh Pra 9 (Jan) 
my, M/s, Continental Construction (P.) Lid. 

Madh Pra 134 (May) 
omy, Malina Ghosh 


‘Cal 42 (Feb) 
~y, Venulapalli Gangadhara Rao 
Andh Pra 71 (Mar) 
State Bank of India v., Harnam Singh 
Delhi 252 (Oct) 
Sudhakar y. Batakrushna Satapathy 
Orissa 293 (Nov) 
Sudhir Kumar Sarkar v., P, C, Gupta 


l Cal 108 (Apr 
Sukha, Smt, v. Union of India All 189 (J a 


Sukumar Banerjee v. Chairman, Calcutta Improve- 
ment Trust Cal 128 (May) 


‘Sumangal Kumari, Smt, v. State Pat 298 (Noy) 
Sumitra Sinha, Smt, v, Mohabir Prasa 


: Pat 87 (Mar) 
. Sunil Mukherjee v, Union of India Cal 13 Ulan) 
Suraj Pal v. Zila Parishad; Banda All 93 (Mar) 


' Suryanarayana, S. v, N, Adinarayana 
, Orissa 291 (Nov) 
Sushila Devi, Smt. v. Jamuna Prasad 
All 103 (Apr) 


Swamiappa Goundar v. Vettakaranpudur Maha. 


jana Bank Ltd. Mad 147 (Jun) 
Swami Din v. State All 5 iJan) 
Taluri Nammayya v. State Andh Pra 87 (feb) 


Tara Singh y. Smt. Priti Lall Pat 804 (Nov) 
Tejna, Smt. v. The Board of Revenue U. P. 
Allahabad All 121 (May) 
Thaniel Nadar, K. v. R. Anantham Pillai 
Mad 1883 {Jul) 
Time House. M/s. v, Kailashi Devi Pat 302 (Nov) 
Tippera Bailing Co, Pvt. Ltd, v, Shyamnagar Jute 
- Factory Co. Ltd. Cal 280 (Nov) 


Tirkha v. Deputy Director of Consolidation, U. P. 
All 63 (Mar) 


Tirumalacharyulu Lyyengar, S. A. T. v. State 
Andh Pra 39 (Feb) . 


Tribeni Debi Poddar, Sri v. Kedarnath Auddy 
.  °* Cal 78 (Mar) 


Union of India y. Central Coal Fields Ltd. 


Orissa 224 (Aug) 
Union of India v, D. K. Gupta 


Delhi 214 (Aug) 
Union of India yv, H, S. Parshar Delhi 253 (Oct). 


United Commercial Bank v. Prasun Bose 
Cal 171 (Jul) 

University of Kashmir y, Ghulam Nabi Mir 
J} &K114 (Apr} . 
V. Chandrasekhar v, Food Corporation of India ' 
l Andh Pra 242 (Oct) 
Valluri Suryakantam v. State . 

Andh Pra 244 (Oct) 


Vaman Reddy, M. v. State Andh Pra 38 (Feb) 


Vedavalli Ammal, K. v. Rajamanickam Pillai 

Mad 99 (Mar} 
Vellaiki Konar v., Kamala Devi Mad 222 (Aug) 
Venkaraju, G. v.. Tirumala Tirupathi Devastha- 
nams Andh Pra 124 (May) 
Venkataramanappa v. State Kant 262 (Oct) 

Venkata Ramana Reddy C. v, Upender Reddy C. 
l Andh Pra 95 (Mar) 


k dan, R. v. K, Janardanan 
Venkatavaradan v Mad 23 (Tan) 


Venk ara Rao, M. v. Smt. K. V. Subbamma 
aaa Andh Pra 279 (Nov) 
All 64 (Mar) 


Andh Pra 7 (Jan) 
Kant 285 (Nov) 
Orissa 292 (Nov) 


Vijai Mohan v. State 
Vijayakumar, In the matter of 
Yelli Benkappa v. Sadashivappa 
Zalaluddin, M. v, State l 


SUBJECT INDEX 


Administration of Evacuee Property Act 
(84 of 1956), S. 7—See 

(1) Tenancy Laws—U. P. Tenancy Act 

(17 of 1989), S. 9 (2) 

All 201A (Aug) 

(2) Tenancy Laws — U, P. Zamindari 

Abolition and Land Reforms Act 

(1 of 1951),S.10 All 201C (Aug) 

———-§, 46 (1)— Bar of against civil suits— 

Nature of All 230E (Sep) 


Andhra Pradesh Agency Tracts Interest 
mid Land Transfer Act (4 of 1947), 
Ss. 2 (f), 4, 6 — Sale of immovable pro- 
perty in execution of money decree— Not 
a transfer’. within S, 2 (f) — Prohibition 
under S. 4, not attracted—In view of S, 6, 
‘such sale is permissible 

- Andh Pra 9 (Jan) 

~S, 4—See Ibid, S, 2 (£) 
; Andh Pra 9 (Jan) 
woe, 6—See Ibid, S, 2 (£) 
Andh Pra 9 (Jan) 


Andhra Pradesh (Andhra Area) Ayurvedic 
and Homeopathic Medical Practitioner 
Registration Act (26 of 1956), Ss. 25 (L) 
and 27 (1) (e) — Written examination 
under S. 27 (1) (c) — Such examination 
held more than five years after the com- 


mencement of the Act not invalid 
i Andh Pra 38 (Feb} 


——S, 27 (1) (c)—See Ibid, S. 25 (1) 
Andh Pra 38 (Feb) 


Andbra Pradesh Buildings (Lease, Rent 
and Eviction) Control Act (45 of 1960) 
See under Houses and Rents. 


Andhra Pradesh Cement Distribution 
(Licensing and Regulation) Order. 1973), - 
Cl, 16 — Government by order granting 
exemption from operation of provisions 
of Cis. 8, 9, 11 & 15 — Licensing Autho. 
rities cannot set at naught the statutory 
exemption in force by an executive direc. 
tion Andh Pra 10A (Jan) 
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Andhra Pradesh Charitable and Hindu 
Religious Institutions and Endowments 
Aot (47 of 1966), S. 74 (6} — Necessity of 
prior sanction of .Government — Lease 
given for providing amenities of trans- 
port to pilgrims—Sanction not needed 
Angh Pra 124 (May) 


Andhra Pradesh Court.fees and Suits 
Valuation Act (7 of 1956) 
See udder Court-fees and Suits Valu. 
ations, af 


Andhra Pradesh Land Reforms (Ceiling on ` 


Agricultural Holdings) Act (4 of 1978) 
See under Tenancy Laws. 


Andhra. Pradesh Land Reforms (Ceiling on 
_ Agricultural Holdings} Rules (1947) 
See under Tenancy Laws, 


Andhra Pradesh Motor Vehicles Rules 
(4964), R. 821 — See Motor Vehicles Act 
{4 of 1989), S. 68F (2) 

Audh Pra 204A (Aug) 


Andhra Pradesh Paddy (Procurement 
Prices) Order (4974), Cl. 8—Procedure to 
be followed in conducting analysis — 
First analysis not conducted in presence 
of petitioner is not vitiated 
Andh Pra 242B (Oct} 
——-Ci, 3 (3) — Appeal against report of 
` first analysis — Second analysis not con. 
ducted within period prescribed by 
second proviso — First analysis has no 
‘binding effect — Liability of District 
Manager for loss caused tc petitioner 
Andh Pra 242C (Oct) 


. Andhra Pradesh Scheduled Areas Land 
Transfer Regulation (4959), S. 2(f) — 
Scheduled tribe —Malas not born ia but 
residing in Agency Area are Scheduled 
tribes Andh Pra 86 (Feb) 


Andhra Pradesh Sugar Dealers Licansisg 
Grder (1963), Cls. 2 and 8— After amend. 
ment of 1976 — Dealer, meaning of — 
Manufacturer of Khandsari sugar not re. 
gistered or liceused under Industries (De. 
velopment and Regulation) Act, 1951 — 
Storing and selling khandsari to customers 
—Bound to take out licence as a dealer 
under the Order Andh Pra 72 (Mar) 
——(C]l. 3—See Ibid, Ch. 2 

Andh Pra 72 (Mar) 
Andhra Pradesh (Telangana Area) Tanancy 


and Agricultural Lands Act (24 of 1950} 
ses uader Tenancy Laws, 


Andhea Pradesh (Telangana Area) Pro. 
tasted Tenant (Transfer of Ownership 
of Land) Rules (4973) 

See under Tenancy Laws, 


Arbitration Act (40 of 1940), S. 2 — Arbi” 
tration Agreement—Construction 
) Cal 209B (Aug} 
——5, 2 (a) — Arbitration Agreement — 
Construction — Clause ousting Court's 
jurisdiction should be strictly construed 
—However, typographical error needs to 
be considered Cal 209A (Aug) 
—— 5s, 2 {a) and 18 — Arbitration agree. 
ment—Building contract providing arbi. 
tration clause—Construction 
Cal 247B (Oct) 
—~—5s, 2 (c) and 81 — Jurisdiction — 
Subject.matter of reference before arbi. 
trator exceeding Rs. 50,000 — Award 
should be filed in High Court and not > 
City Civil Court Cal 211A (Aug) 
——§, 5— Revocation of the euthority of 
umpire—Absence of express intention to 
contrary in arbitration agreement as . con- 
templated by S$. 5 — Revocation possible 
only with the leave of Court 
Andgh Pra 203A (Aug) 
——Ss, 5, 11, 19 and 30 — Arbitration - 
agreement, when cesses to have effect — 
Suit No. 471 of 1967 D/. 23.4.1970 
(Delhi), Revers. Delhi 214B (Aug) 


— §, 8— Power under arbitration agree- 
ment to appoint arbitrator exhausted once 


‘— Ocenrrence of vacancy — Absence of 


specific provisision in the agreement 
dealing with such contingency - Court 
alone competent to ar point new arbitrator 
Cal 18 (Jan) 
——-Ss. 8 and 9 —''Neglects or refuses to 
act”? — Where negligence could not be 
attributed to an umpire the Court would 
not terminate his authority 
Anandh Pra 208B (Aug) 
——5, 9—See Ibid, S. 8 : 
l Andh Pra 203B (Aug) 
—— 5, 11—See Ibid, 5, 5 
Delhi 214B (Aug) 
——S, 13 ~See Ibid, 5, 2 (a) 
Cal 247B (Oct} 
—— 5, 14 — Limitstion Act (1963), Art. 
119 (b) -Limitation for filing objection— 
Time runs from the date ot notice of 
filing award and not from the date of 
filing award Pet 299 (Nov} 
——— 5,19 See 5 
(1) Ibid, 5.5 Delhi 214B (Aug) 
(2) Co-operative Societies— Punjab Go- 
operative Societies Act (1961), S. 55 
Punj 137A (May) 
——§, 20 —See also Civil P. C. 11908), S, 20 
Cal 165-168 (July) 
-.§, 20 — Arbitration agreemsnt between 
State Government and Contractors — 
Claim for compensation dismissed by 
Superintending Engineer — Application. 
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Arbitration Act (contd.) 
‘by Contractor under S, 20 — Maintain- 
ability Madh Pra 184 (Mey) 
‘ nm §, 29 — Interest on award — Canrot 
tbe granted for the périod prior to the 
‘decree Orissa 294A (Nov) 
O, 0 — See also Ibid, S. 5 
Delhi 214B {Aug) 
———S§, 80—Setting aside award —-Grourds 
‘tor — Award alleged to be based on no 
‘legal evidence—Held, on facts, that, there 
was evidence and award was valid 
Cal 75 (Mar) 
S, 30 — Arbitration award — No 
«mistake on its face — Award cannot be 
ehallenged on ground of allowing a claim 
‘barred by limitation Orissa 294B (Nov) 
S9. 30 and 33 — Award — When can 
‘be set aside on ground that arbitrators 
sisconducted themselves as well as fro. 
‘ceedings Delhi 214A (Aug) 
———=<§, 31 — See Ibid, S. 2 (c) 
Cal 211A (Aug) 
———§, 32 —Suit involving subject matter 
of earlier arbitration — Barred by the 
‘provisions of section J and K 114C (Apr) 
———5, 33 — See Ibid, 5. 30 
Delhi 214A (Aug) 
~S, 84 — “Ready and willing” — Ques- 
tion one of fact—Mere inaction or oppo- 
‘sition to agree to arbitration may not 
-conclude the matter Cal 209C (Aug) 
——S§, 48 _. See Co-operative Societies — 
Panjab Co.operative Societies Act (1961), 
S. 55 Punj 187A (May) 


Banker's Books Evidenca Act (18 of 1£94), 
S, 4 — Copies of Statements of accounts 
—Can be relied on to prove Bank's de. 
‘mands when paymeat of money by bank 
ds unchallenged and corroborated-by other 
evidence Cal 171A (July) 
Banami — See Trusts Act (1882), S. 89 
Pat 228A (Sep) 
Bengal, Agra and Assam Civil Courts Act 
(42 of 1887), S. 24 — Order of Court Sab. 
ordinate to District Court in insolvency 
proceeding— Forum of appeal from such 
order Orissa 291 (Nov) 


Bengal General Clauses Act (4 of 4399), 
5.22 — See Panchayats — West Bengal 
Panchayat Act (1 of *1957), S. 25 (2) 
Cal 129 (May) 
angal Municipal Act (13 of 1982) 
See under Municipalities. 


Bengal Public Daomands Recovery Act (8 of 
4918), S. 84—Suit for declaration that the 
oertificate under Public Premises Act (32 
of 1958) was invalid — Certificate-debtor 
not taking steps as provided by S. 34 of 


Bengal Public Demands Racovery Act 
(contd.) 
Bengal Act — S. 84 does not bar jurisdic. 
tion of Civil Court Cal 127C (May) 
Bengal -fenanocy Act (8 of 1885) 
See under Tenancy Laws, 


Bihar and Orissa Boards Miscellaneous 
Rules (4928), R. 381 — See Ibid, R. 388 
Orissa 292 {Nov) 
——Rr, 383 and 381 — Applicability — 
Petitioner in possession of land since 
1964 — Government claiming escheat not 
taking steps to set aside petitioner’s pos- 
session — Government .also aware of 
petitioner’s success in Section 145, Cri. 
minal P, C. proceeding and civil suit that 
followed between him and others — Gov- 
ernment's proposal to sell the land under 
R. 388 held illegal — Proceeding was 
quashed Orissa 292 (Nov) 


Bihaz Buildings ( Lease, Rent and phere 
Control Act (3 of 4947) 
See under Houses and Rents. 


Bihar Buildings (Lease, Rent and Eviction) 
Control Act (46 of 1977} 
See under Houses and Rents. 


Bihar Hindu Religious Trusts Act (1 of 

4954), S. 2 (1) — Public trust or private 

trust — Test to determine Pat 56 (Feb) 

Bihar Regional Development Authority 

(Second) Ordinaces {129 of 1976), S. 64 — 

Permission granted by authorities to 

build cinema house — Permissiom not 

unlawful — Government could not set 
aside order granting permission 
- Pat 26 (Jan) 
Bihar Land Reforms Ac’ (80 of 4950) 
See under Tenancy Laws. 

Bihar Land Reforms (Fixation of Gelling 
Area and Acquisition of Surplus Land) 
Act (42 of 1962) 

See under Tenancy Laws. 

Bihar Privileged Persons Homestead Ten.. 
ancy Act (4 of 1948) 

See under Tenancy Laws. 

Bihar Tenancy Act (8 of 4888) 
See under Tenancy Laws. 

Bombay Co-operative Societies Act. (7 of 
4925 
See under Co-operative Societies, 

Bombay 6o.opsrative Societies Rules (1927) 
See under Co.operative Societies, . 

Bombay Rents, Hotel snd Lodging House 
Rates Control Act (87 of 1947) 

See under Houses and Rents, 

Bombay Rents, Hotel and Lodging House 
Rates Control (Gujarat Extension and 
Amendment) Act (67 of 1983) 

See under Houses and Rents. 


hi 
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Bombay Tenancy and Agricultural Lands 
Bot (67 of 1948) 
See under Tenancy Laws. 


Calcutta Municipal Act (38 of 4954) 
See under Municipalities, 


Calcutta. Corporation Tribunal (Conduct 
of Business} Rules (1963), R. 20 — Powers 
under — Scope Cal 168A (July) 
——R, 20 — Exercise of powers under — 
No period of limitation prescribed — 
Question of delay or application for con. 
donation thereof does not arise 

Cal 168B (July) 


Calcutta Improvement Act (5 of 4944), 
S. 157—Provisions of, not unreasonable— 
if and when can S, 157 be used for pur. 
pose of evicting tenant Cal 128A (May) 


Centra] Excises and Salt Act (4 of 4943), 


Sch, I, {tem 18A — Cotton yarn— Margin - 


of tolerance in count of yarn on account 
of error in spinning, sampling. etc. De. 
cision in W. P, No. 47 of 1974 D/. 20-19. 
1975 (Andh Pra), Reversed , 
Andh Pra 159 (July) 


Chota Nagpur Tenancy Act (6 of 1908) 
_ See under Tenancy Laws, 


Civil Procedure Code (5 of 1908),S, 9 — 
See also 
(1) Ganjam and Boudh (Village Offices 
Abolition) Act (1 of 1970), S. 5 
Orissa 227A (Sep) 
(2) Specific Relief Act (47 of 1968), 
S. 34 Cal 246 (Oct) 
(8) Tenancy Laws—J. & K. Consolida. 
. tion of Holdings Act (5 of 1962), 
S, 57 J & K 97 (Mar) 
: (4) Tenancy Laws — Orissa Estates 
Abolition Act (1952}, S. 8A 
Orissa 149C (June) 
(5) Tenancy Laws—Orissa Estates Abo- 
lition Act (1952), 5, 8A (8), (4) 
Orissa 149A (June) 
(6) Tenancy Laws — W. B. Bargadars 
Act (19 of 1956), S. 7 (2a), Proviso 
Second Cal 205B (Aug) 
——5S. 9 — Jurisdiction of Civil Court— 
Special Tribunal created under a statute 
=- Quster of jurisdiction — Principles 
stated | Orissa 227B (Sep) 


„=S, 1] — See also 
(1) Ibid,5,47 Madh Pra 218A (Aug) 
(2) Court-fees and Suits Valuations— 

Court-fees Act (7 of 1870), S. 19C 

Pat 808 (Nov) 
——~S, 11 — Res judicata—Issue of fact— 
udgment in earlier suit about the de. 
utter nature of the property 
| Cal 73A (Mar) 
—aesS, 11 — Matter left undecided — 
Barlier suit holding part of property to be 


S, 78 


Civil P, G. (contd.,) be 
debuiter — Decision not res judicata ip 
respect of the entire property 
Cal 78D (Mar) 
——S, 11 — Suit disposed of on question- 
of law — No decision on merits — Sub.. 
sequent change in law — Whether previ. 
ous decision operates as res judicata 
| Cal 127A (May 
——~S, 11 — Res judicata — Conflict of 
decisions — Later decision though of in. 
ferior court supersedes earlier decision o£ 
superior court and would constitute res 
judicata Mad 188 (July} 
—~S,. 11— Prior suit upholding archaka’s. 
entitlement to possession and enjoyment 
of temple land for service — Second suit. 
between their successors in title wher 
barred Mad 220 (Aug), 
——-S, 11 — Scope — Provisions of S, 11: 
not exhaustive — General doctrine-of reg: 
judicata covers wider field 
Orissa 224A (Aug}: 
——S. 11, Explanation | — Decision in 
five suits by common judgment— Appeal 
in one dismissed as time barred — Whe- 
ther operates as res judicata against others: 
Orissa 224B (Aug) 
——S, 20 — Arbitration Act (1940), S. 20 
— Application for filing arbitration agree.. 
ment Cal 165-166 (July) 
—-§, 20 — Suit for breach of contract 
— Court at the place of communication — 
of revocation of contract also has juris. 
diction to try the suit Orissa 809 (Nov) 
——S, 24 (i) (b)—Transfer to Court with. 


. out jurisdiction — Powers of Transferee: 


Court — Report to District Judge who 
thereon recalled the case: — Whether 
valid All 120 (May) 
—S§, 24. (5) and O. 7, R. 10 — Transfer 
of case by trial Court having no jurisdic.. 
tion — Validity of— Fower of High Court. 
to transfer case — Exercise of, when 
justified Delhi 251 (Oct). 
— 5. 84 — See Orissa (Scheduled Areas} 
Money Lenders Regulations (1968), R. 7 
(1), Proviso Orissa 295 {Nov 
——S, 47 — See also High Court Rules: 
and Orders — Punjab High Court Rules 
and Orders, Vol, I, Chap, J.C, R. 9 (ii) 
' Punj 58 (Feb}: 
-—-S5s, 47 and 11 — Suit by firm to evic 
tenants from premises and for arrears of 
rent— Firm dissolved— Premises assigned: 
to one of partners— Suit decreed— Decree 
is binding on executing Court 
Madh Pra 218A (Aug): 
——§, 79 — See Contract Act (9 of 1872}, 
Cal 208A (Aug) 
——=S. 96 — See Ibid, S, 100 
| Madh Pra 136C (May) 


. 
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of fact by First Appellate Court—No in- 
terference or reappraisal of evidence by 
second appellate court unless fiadings are 
perverse or based on no evidence 


All 123 (May). 


—S, 100 — Finding of fact — Lower 
Appellate Court ignoring material evid. 
ence — Finding can be interfered with 
under S, 100 Madh Pra 185A (May) 
——S. 100 — New plea — New plea is 
second appeal — Held bar 
f Punj 137C (May) 
—Ss. 100 and 96 — M. P. Accommoda- 
tion Control Act (41 of 1961), S. 12 (1) (e) 
—Suit by mother A and married daughter 
B to evict tenant — Plea that A held pre. 
mises for benefit of B cannot be raised 
for first time in appeal and second appeal 

Madh Pra 136C (May) 
o——S, 100 — M. P, Accommodation Con. 
trol Act (41 of 1961), S. 12 (1) (£) — Find- 
_ ing regarding landiord’s genuine need and 
bona fide requirement of premises is one 
of fact — It cannot be interfered with in 
second appeal unless it is perverse 

Madh Pra 266A (Oct) 
——S,. 100 and O, 7, R. 7—Right to relief 
— Power of appellate Court to take note 
of subsequent events andto mould relief 
in appropriate cases Pat 8004 (Nov) 


——S, 100 — Concurrent findings of fact 
binding in second appeal Pat 8008 (Nov) 


——Ss,. 100.10]—See also Succession Act 
(89 of 1925), S. 78 Mad 219 (Aug) 


—Ss, 100.101 — Second appeal—Find. 
ings of facts — Findings based on no evid- 
ence, rather on evidences which were 
contrary and as such perverse — Such 
findings are not binding 3 
Gauhati 15A (Jan) 
——Ss. 100.101 — Second appeal— Ques. 
tion of Jaw—Omission to consider mate. 
rial evidenee is a question of law - 
Gauhati 15B (Jan) 
——Ss, 100 and 101 — Second Appeal— 
Powers of High Court—Ambit and scope 
of — Interference with finding of fact 
All 198A (Aug) 
——Ss. 100 and 108—Remand, when per- 
missible All 198D (Aug) 
—Ss, 100-101 — Concurrent finding of 
fact—Interference in second appeal 
Cal 205A (Aug) 
—Ss. 100-101 — Finding of fact—Con- 
current findings of Jower Courts that the 
document in question was genuine — 
Finding based on evidence on record— 
No interference in second appeal 
Andh Pra 248A (Oct) 


0 — Second appeal — Findings- 


Civil P, C. (contd.) 7 

S, 107 — Power of Appellate Court: 
—New point — When cannot be allowed» 
to be argued All. 2A (Jan) 


eel 


 —— S., 107—Duties of Appellate Court— 


Appellate Court should enter into a ques-- 
tion which was not pleaded in the 
written statement All 199 (Aug); 
——5S, 115 — See also Tenancy Laws—- 
W. B. Land Reforms Act (10 of 1956), 
S. 9 (6) Cal 193 (July) 
—S, 115—Revision—Finding of lower: 
court perfectly legal one, no jurisdic. 
tional error — Finding based on ample: 
evidence on record — Held, no interfer- 
ence by High Court called for 


Gauhati 132 (May); 
——S§, 115 — Appellate Court failing to- 
consider whether three transactions 


whereby entire holding was sold out 
constituted one transaction and relief’ ` 
under S. 8 of W. B. Land Reforms Act: 
was not available — Interference in revi.. 
ion Cal 163 Jul) 
___5. 115—Revisional powers —Scope—- 
Trial Court not properly applying thee 
principle laid down by Supreme Court. 
to the facts of the case — No ground for- 
interference in revision All 231A (Sep). 
——S, 115 (b) and (c)—Revisional powers: 
— Re.appreciation of evidence — When. 
there should be no interference 
All 28 (Feb). 
—S, 182—Application for examination» 
on commission — No affidavit filed im 
support — No other evidence— Applica. 
tion should not be granted Pat 57 (Feb); 
—~§, 151 — Civil as well as criminal: 
proceedings between same parties—Stay- 
of civil proceedings till disposal of cri.. 
minal proceedings—When permissible 
All 231B (Sept): 
——0O.1, R. 8 — Necessary party — Suit. 
by co-owner— Other co.owners are neces.. 
sary parties All 230G (Sep) 
—O, 1, R. 3 — Necessary party — Suit 
for title to property against purchasers- 
of property declared to be evacuee pro- 
perty — Cleim that evacuees had no in... 
terest in property —Alleged evacuees not? 
made parties—Effect All 230D (Sep) 
—O, 1, R. 9—See Ibid, O, 1 R. 10 
Andh Pra 106 (Apr 
—— 0O., 1, R. 10 —See 
(1) Ibid, O. 6 R, 17 Pat 301 (Nov}» 
(2) Limitation Act (86 of 1963), S. 21 
Madh Pra 135F (May ys 
——0, 2, R. 2 and O, 41, Rr, 22, 38— 
Carriage of goods by Railway — Two-- 
separate consignments booked separately- 
on the same day — Damage to both con-.- 


310 


«Civil P, C. (contd,) ; - 
«signments — Suits filed separately but 
stried together — Second suit not hit by 
O., 2, R. 2 — One suit decreed and the 
<other dismissed — Appeal filed by con. 
-signee but no appeal filed by Railway— 
Efect All 274 (Nov) 
——0O, 5, R. 11 — Due service — No pre. 
<sumption of due service on one defen. 
«dant, merely because other defendants 
-who are ‘his brother and mother_ have 
“been duly served and have appeared in 
«the court Mad 1854 (Jul) 
——O,5, R., 17—Mode of service—Refu. 
ssal of notice tendered by process server 
— Affixture of uotice on residential pre. 
mises — Personal service or service by 
registered post.not necessary 
Mad 1856 (Jul) 
=O, 6, R. 1 — Pleadings of the parties 
sto be read as a whole Punj 58B (Feb) 


——Q,. 6, R,2— Partnership Act (9 of 
41932), S, 43 — Suit for dissolution of firm 
—Pilea that firm already stands dissolved 
scan be raised , Pat 25B (Jan) 
— 0O, 6, R. 17—Amendment application 
at appellate stage — Amendment allowed 


roa 
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O, 16, R. 1—Trial Court's refusal to 
issue witness summons for delay involv. 
ed, set aside on the facts of the case 

Punj 152 (June) 


——0O, 20, R. 15—Se2 Ibid, O, 20, R. 18 
. ae . All 38A (Feb) 
— O. 20, Rr. 18 and 15-—-Suit for disso- 
lution of partnership and accounts—Pre. 
liminary decree — Decree silent as to 

interest —Interest if san be awarded’ 

All 88A (Feb) 

——O, 21, R. 15—See Ibid, O. 22, R. 10 
Madh` Pra 218B (Aug) 
——-O. 21, R. 34 (4) — Suit for specific 
performance of contract of sale decreed—. 
Judge executing document of sale on re. 
fusal by J, D. to execute the same — Judge 
if competent to sign declaration in Form 
XIV as a ‘transferor’ under S. 19 of A, P. 

Land Reforms Act (1 of 1973) | 

Andh Pra 126 (May) 
---—0.21,R. 85 —Execution proceedings— | 
Delivery of possessicn of the property con- 
tained in decree acknowledged by one of 
the decree-holders —Subsequent fresh ap- 
plication for delivery of possession on any 


-— Anissue about subject.matter of am. 
<endment framed in trial Court—No pre- 
gudice caused to defendant — No inter- 
-ference by High Court Mad 22B (fan) 


—— O. 6, R, 17, O, 1 R, 10 — Suit against 
“Chairman, Electricity Board — Misdes. 
<oription — Power of Court to correct— 
<Question of limitation, if arises. ) 

Pat 301 (Nov) 

— 0O, 7, R, 1 — Suit for declaration of 
. “benami nature of transaction — Plaintiff 
“Failing to prove such stand held not en. 
«titled to relief based on his right of suc- 
«cession to the real owner Pat 228E (Sep) 


-——-O7,7, R. 8—See High Court Rules and. 
“Orders — Punjab High Court Rules and 
Orders Vol. I, Chap, I.C, R. 9 (ii) 

: Punj 59 (Feb) 
- oom O, 7, R, 7—See Ibid, S. 100 - 

Pat 300A (Nov) 
- omen, 7, R. 10— See Ibid, S, 24 (5) 
Delhi 251 (Oct) 
—— 0, 12, R.6—~Admission by plaintiff— 
(Can be acted upon by defendant, though 
no pleading to that effect is made by him 
Orissa 290B (Nov) 

——O, 13, Rr. land 2 (Orissa) — Belated 
«receipt of documents— Documents tender. 
«ad after defence was closed—Prejudice. to’ 
«defendant is implicit — Case remitted to 

trial Court for fresh disposal 

M Orissa 290A (Nov) 

—=Q, 18, R, 2 (Orissa)—See Ibid, O. 18, 

ER, 1 Orissa 290A (Nov) . 


ground e. g. judgment.debtor had tres- 
passed on the property—Not permissible 

Orissa 293 (Nov) 
— 0, 21, Rr. 67 (2) & 54 (2)—Puablishing 
Proclamation of sale —- Mode of 

Mad 185C (July) 
——O. 21, R. 90 —— Setting eside sale in 
ezecution— Merely saying that the pro- 
perty fetched a low price or would fetch 
a higher price if resale is ordered is not 
enough — Concrete material should be 
placed before court Maced 185D (July) 


—— O, 21, Rr. 97, 99 ~Obstruction to de. 
livery of possession — Obstructor must 
be in possession in good faith, O. P., 
No. 4736 of 1972-(Ker), Reversed 
Ker 149 (Aug) 
m_——O, 21, R. 99—See Ibid, O. 21, R. 97 
Ker 149 (Aug) 
—, 22, R. 3 — Sze also, Ibid, O. 22, 
R.11 Cal 167B (July) 


——O, 22, Rr. 3 and Ll—Suit for declara- 
tion of titleas '‘bhagidar’— Plaintiff dying 
pending appeal — Plaintiff not cultivating 
land at the time of his death — Held the 
fact did not affect right of substitution of 
legal heirs Cal 167A (fuly) 
—O, 22, R. 3 — Death of claimant — 
Claim under §.82A of Railways Act — 
Legal heirs can prosecute the application 
for claim All 276 (Nov} 
——O, 22, R, 8 (1)—See Ibid, O, 22, R. 11 

ae Cal 109B (Apr} 
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22, R. 4--Partition decree—Death 
of one defendant pending appeal— Appeal 
against him abated—Held, that properties 
standing jointly in the name of deceased 
should be excluded from partition ‘ 
Orissa 55B (Feb) 
~m—=(Q, 22, R. 9—See Ibid, O. 22, R. 11 
Cal 167B (July) 
——O, 22, R. 10; O. 30, R. l and O. 21, 
R. 15—Suit by partner A in a name of 
‘firm to evict tenants—Firm dissolved and 
Premises assigned to other partner B—A 
can continue suit Madh Pra 218B (Aug) 


~O, 22, R. 11 — See also Ibid, O. 22! 
: Cal 167A (July) 


~wemQ, 22, Rr. 11 and 3 (1) - Eviction suit 
=- Death of plaintiff. respondent during 
pendency of appeal — Substituted heirs 
sufficiently represented deceased's estate 
~~ Failure to bring all heirs on record, 
not fatal | Cal 109B (Apr) 
———Q, 22, Rr, 11,9, 3 — Appellant dying 
when appeal was pending — Legal heirs 
an be substituted in spite of recording 
of abetment Cal 167B (fuly) 
——Q. 29, R. 1 — See Education -— 
J. ie K. University Act {1 of 2005 Bk), 
5. | 


FANRAN 


Saks 


J& K 114A (Apr) © 


——0. 30, R. 1 ~ See ibid, O. 22, R, 10 
Madh Pra 218B (Arg) 
-~-~Q, 36 — See High Court Rules and 
“Orders—Tamil Nadu Court-fees Rules 
41956) App, II, Art. 1 Andh Pra 7A (Jan) 
——Q, 87, R. 3 — Conditional leave — 
Permissibility of, where triable issue is 
«disclosed. Mad 271 (Oct) 
———Q. 39, R. 1-— See also Ibid, O. 40, 
R. 1 (d) Cal 210 (Aug) 
——O, 39,- Rr. 1 and 2 — Temporary 
dainjanction — Grant of — Suit for declara- 


tion only — Whether injunction can be 


granted in such case Punj 151 (June) 
-——0, 39, R. 2 — See Ibid, O. 39, R. 1 
Punj 151 (June) 
——QO, 40, R. 1 — Partnership suits — 
Suit for dissolution of partnership — 
Appointment of Receiver during pendency 
«Of suit—Principles stated - Pat 25A (Jan) 
-—— Q, 40, R. 1—Liability of Receiver 
Pat 191 (July) 
-———O, 40, R. 1 (d) and O. 39, 1— Powers 
«Of Receiver — Lease granted by receiver 
ain contravention of order of injunction — 
No right accrues to lessee — Lease 
cancelled Cal 210 (Aug) 
——QO, 41, R, 4 — Applicability 
All 230A (Sep) 
———O, 41, R. 4 — Applicability — Suit 


proceeding on common grounds against: 
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all defendants — Appeal by some defen. 
dants — Whether abates on death of one 
of non.appealing defendants 

i All 230B (Sep) 
—~—QO, 41, R. 5 — Application for stay of 
the dismissal order under eppeal—Prayer 
of stay found to be indeed meaningless — 
Passing of order during pendency of 
appeal, found to be improper — No stay 
was granted Cal 96 (Mar) 


——O. 4], Rr. 1] and 12 (1) — “May dis- 
miss the appeal” — Court cannot admit 
an appeal in part only Mad 117A (Apr}- 
——Q, 41, R, 12 (1) — See Ibid, O. 4), 
R. 1k Mad 117A (Apr) 
—O, 41, R, 20 — Decree against two 
joint tortfeasors — Appeal by one alone 
without impleading other — Decree 
against other having become final appeal 
is incompetent Delhi 218 (Aug) 
— 0O, 41, R, 22 — See Ibid, O. 2, R. 2 

l All 274 (Nov) 
— 0O. 41, R. 27 — Scope — Additional 
evidence must be essential to the court 
to pass a proper judgment — Additional 
evidence improperly brought must be 
ignored -` Cal 1698 (fuly) 


——O, 41, R. 29 — Remand for taking 
additional evidence — Points on which 
evidence is to be adduced to be specified 
— Appellate Court itself to pass judg- 
ment considering such evidence —_— 

l Cal 169A (July) 
—-O, 41, R. 33 — See Ibid, O. 2. R. 2 


All 274 (Nov} 
——O, 42. R, 1 — See Limitation Act 
(1963), S..5 Delhi 252A (Oct) 


——0O, 47, R. 1 — Review — Grounds for 
— Subsequent decision of a Court with 
binding authority overruling its earlier 
decision on which judgment to be review. 
ed is based — No ground for review. AIR 
1969 Ker 186, Dissented Cal 41 (Feb} 


‘Coal Mines Nationalisation Act (26 of 


4918), S. 2 (b) — See Civil P. C, (1908), 
O. 40, R. 1 Pat 191 (July) 
—— 5, 3 — See Civil P, C. (19 8), O. 40; 

Pat 191 (July) 


Constitution of India, Art. 14 — Public 
Premises (Eviction of Unauthorised Oc- 
cupants) Act (1971), S. 4 — ‘Equal pro- 
tection’ — Meaning of — Different treat. 
ment to private paying guest houses and 
Government guest houses — Not hit by 
Art, 14 Punj 60A (Feb} 
—~Arts, 14 and 19 — Rajasthan Prohi. 
bition Act (17 of 1969), S. 1 (3) — 
Notification dated 12-10.1977 extending 
Prohibition Act to certain areas from a 
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certain date not violative of Arts, 14 
and 19 Raj 229C (Sep) 
w— Arts, 14 and 226 — Admission to 
M. B. B. S. Course in Kerala State— Pro. 
cedure therefor, as stated in Prospectus 
D/. 26-7-1977, discriminatory — Relief 
that could be granted Ker 268A (Oct) 
———Art, 19 — See Ibid, Art. 14 _ 

Raj 229C (Sep) 
= Art, 19 (1) (d) — See Punjab Police 
Rules (1984), R. 28 Delhi 255 (Oct) 
——Art, 21 — See Punjab Police Rules 


(4984), R. 23 Delhi 255 (Oct) 
. æ Art, 296—See also 
(1) Ibid, Art, 14 Ker 263A (Oct) 


(2) Ibid, Art. 366 (26A) Ker 263B (Oct) 
(3) Co-operative Societies — U. P, Co- 
operative Societies Act (1966), S. 70 
H 1 (Jan) 
{4) Land Acquisition Act (1894), 
S. 18 (1) Him Pra 259B (Oct) 
(5) Municipalities — Delhi Municipal 
Corporation Act (1957), S. 343 (1) 
Delhi 111A (Apr) 
(6) Orissa Forest Contract Rules, R, 25 
| Orissa 187 (July) 
(7) Tamil Nadu Revenue Recovery Act 
13(1864),8.52  Andh Pra 95 (Mar) 
(8) Tenancy Laws — Bihar Land Re. 
forms Act (1950), S. 35 
Pat 88B (Mar) 
——Art, 226 — Discretion of High Court 
to grant relief — Delay and laches 
All 5B (Jan) 
——_ Arts, 226 and 824 — Principles of 
natural justice—Election dispute — Elec. 
tion Commission directing fresh poll — 
Opportunity of being heard before pass. 
ing such order if necessary 
: Delhi 14C (Jan) 
—«Art, 226 — Writ of mandamus—When 
to be issued l Cal 42A (Feb) 
—Art, 226——Who can make application 
—Person aggrieved by proceedings under 
Land Acquisition Act Cal 42D (Feb) 
———~Art. 226 — Writ Petition pleadings 
and practice — Contention not raised in 
the petition not allowed to be raised at 
the time of arguments for the first time 
l Punj 60C (Feb) 
—~Art, 226— Finding of fact not shown 
to be perverse was not interfered with 
Delhi 77B (Mar) 
——Art, 226 — Nature of High Court's 
power under the Article — Statute inter. 
pretable differently—Order based on one 
construction not liable to be quashed 
taking another view of the matter 
l Delhi 77D (Mar) 
-——Art, 228 — Relief under, not to be 
refused because impugned order is merely 


. under Art, 226 
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interlocutory — Order which would aute. 
matically lead to results adverse to petis. 
tioner should not ke allowed to stand 
All 91B (Mar) 
—— Art, 226 — Petition challenging ac.. 
quisition of land — Question about exis. 
tence of need of particular land for & 
public purpose — Justiciability —Expres. 
sion “colourable exercise of power” — 
Meaning Him Pra 80 (Mar): 
~— Art. 326 — Writ petition—Maintain.. 
ability — Alternate remedy — Bar of 
; J] & K 81A (Mary 
-~——~Art, 226—New point of law—Arising 
out of proved facts—Allowed to be raised: 
for the first time betore High Court 
Delhi 111B (Apr): 
——Art, 226 — Nature and scope of pro.. 
ceedings — Jurisdiction of trial Court in: 
dispute—It cannot be challenged in writ 
proceedings against the order of appel- 
ate authority All 119B (May): 
——~Ar:, 226 — Writ of mandamus andi 
certiorari — Can be issued for enforce.. 
ment cf existing legal right and not for- 
the establishment of it 
Gauhati 131A (May) 
~—m—Art, 226—Writ jurisdiction — Matter- 
involving disputed question of facts —- 
Adjudication to bə sought in a Civil 
Court — High Court cannot decide the 
same under the extraordinary jurisdictiom 
Gauhati 131B (May): 
——Art, 226— Error apparent on the face’ 
of the record — Award of contract for 
irrigation project by tender—Acceptance 
of tender — Interference under Art, 226—- 
O, P. No, 4097 of 1977 (Ker), Reversed 
- Ker 179 (July) 
———Art, 226 — Affidavits in opposition—- 
Grounds for dismissal of petition cannot 
be added subsequently Cal 180C (July) 
wwe Art, 226—Certicrari—Writ of—Deci- 
sion rendered in breach of natural justice- 
vitiates and is liable to. be vacated by: 
issue of a writ of certiorari j 
' Orissa 225B (Sep) 
~ Art. 226 — Finding of fact — Inter- 
ference by writ Court—Case under Orissa: 
House Rent Control Act (1967), S. 7 
Orissa 226 (Sep) 
——Art. 226— Rajasthan Excise Act (2 of 
1950), $. 24 — Licence issued under S. 24 
for sale of country liquor is contract— 
Enforcement of contractual obligetions— 
Appropriate remedy for Raj 229A (Sep}- 


~ Art, 226—Natural justice—Principles. 
— Audi alteram partem — Scope and ap--. 
plicability ` Andh Pra 242A (Oct) 
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aw Art, 228—Appeal challenging repor- 
of first analysis withdrawn — Subsequen: 
writ petition challenging decision of Dis- 
4vict Manager held could be entertained 

l Andh Pra 242D (Oct) 


———= Art, 226—Parties — Candidates seek- 
ing admission to Medical Colleges chaL 
denging Prospectus governing admission 
-as discriminatory — Selected candidates, 
åf necessary parties Ker 263C (Oct) 


 ——~ Art, 226 — Grant of stage carriage 
“permit — Permit granted by Tribunalin 
. appellate power in public interest to the 
best suitable person following general 
principles of granting permits — Order 
held not illegal Madh Pra 269A (Oct) 


comm Art, 226-—Principles of natural justica 
-~Same counsel at one stage appearing 


on behalf of judgment-debtor and at 


another stage in same proceedings oa 
4pehalf of third persons having interests 
adverse to judgment-debtor— This results 


ån flagrant violation of principles c- 


matural justice Madh Pra 286 (Nov) 
m Att, 228—Writ of certiorari — Scope 


of jurisdiction of High Court 
| Orissa 296B (Nov) 


= Art, 226 — Petition to quash order 
passed without jurisdiction — Quashing 
would result in restoring illegal orders — 
Order without jurisdiction not quashed 
Pat 297D (Nor) 


Art, 226-——Constitution (42nd Amend- 
ment) Act (1976), S. 58— Writ petition — 
Alternative remedy provided under con. 
cerned Rules not availed of — Petition 
dismissed as having abated under S. 58 
i Punj 305A (Nor) 


Art, 226 (1)(a)—Writ petition—Main- 
tainability — Exemption granted by Gor- 
‘ernment under Cement Control Order— 
Sought to be taken away by executive 
direction— Petitioning dealers, held were 
entitled to file the petition 

: Andh Pra 10B (Jan) 


—~——Arts, 226 (8) and 329 (b)—Alternative 
remedy — Election dispute — Order for 
fresh poll — Writ petition — Bar under 
Art, 329 (b)— Petition whether maintain- 
able ' Delhi 14D (Jan) 


———Art, 226 (3)— Alternate remedy — 
When operates as a bar to maintain. 
ability of writ petition Cal 128B (May) 


w——mArt, 226 (3) — Orissa Land Reforms 





. able 


Constitution of India (contd.) 

Act (16 of 1960), Ss, 42, 43 (1), 44 (2) — 
Alternative remedy — Inclusion of land 
of ‘A’ and ‘B’ in proceedings under S, 42 
against 'C’ — Order in proceedings that 
C’ held surplus land — Separate proceed. 
ings against "A” already dropped and 
those against 'B” pending—Writ petition 
by ‘A’—Remedy of appeal held not avail- 
Orissa 189 (July) 


——Art, 226 (3)— Writ petition challeng. 
ing the rejection of nomination paper is 
maintainable and not barred by Arti- 

Kant 262B (Oct) 


See (1) Land Acquisition Act (1894), 
| S, 18 (1 Him Pra 259B( Oct) 
(2) Tenancy Laws — Andhra Pra. 
desh Land Reforms (Ceiling on 
Agricultural Holdings) Act 
(1973), S. 10 (4) All 39 (Feb) 
(3) Tenancy Laws — W. B, Land 
Reforms Act (10 of 1958), S. 9 (6) 
Cal 193 (July) 
———Art. 300 — See Contract Act (9 of 
1872), S. 73 Cal 208A (Aug) 
——Art, 324 — See also Ibid, Art, 226 > 
Delhi 14C (Jan) 
~~~ Art, 824—Representation of the Peo. 
ple Act (43 of 1951), Ss. 153, 64.A and 58 
—Inherent plenary powers of Election 
Commissioner under Art, 824 — Destruc. 
tions etc, of ballot boxes and ballot papers 
—Notification ordering fresh poll—Vali. 
dity Delhi 14A (Jan) 
——Art, 324 (1) — See Representation of 
the People Act (1951), S. 14 (2) 
Delhi 14B (Jan) 
-— Art, 329 (b)—See Ibid, Art. 226 (3) 
l _ Delhi 14D (Jan) 
—Arts. 366 (26A) and 226 — State Law 
—Prospectus governing admission to 
Medical Colleges in the State—Nature of 
— Whether single Bench of High Court 
can declare it, violative of Art. 14 
Ker 263B (Oct) 
Constitution (42nd Amendment) Act (1976), 
S. 58—See Constitution of India, Art. 226 
Punj 305A (Noy) 


Contract Act (9 of 1872), S. 2 (a) and (e) 


—Offer and acceptance—Tender for sup- 
ply of goods in a year as and when ordered 
— Tender, held, was a ‘standing offer’ — 
Contract came into existence only when 
order was placed Cal 211B (Aug) 


——S,. 2 (d)—Collateral agreement—Two 
contracts—One between debtor and credi- 
tor and the other between creditor and 
third party—On facts, held, no collateral 
agreement could be, spelt out between 
third party and debtor Delhi 282 (Nov) 
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Contract Act. (contd.) 
—— Ss, 2(h) and 10—Contract— Essentials 
of—Parties’ intention to execute —Hifect 
of — Retrospective operaiion of the pro- 
visions of the contract Cal 247A (Oct) 
———§, 10-—See 
(1) Ibid, S. 2 (b) Cal 247A (Oct) 
(2) Evidence Act (1872), S. 3 
Cal 280 (Nov) 
om S, 28 — Agreement conferring exclu. 
sive jurisdiction to a particular Court of 
choice — Whether void on account of 
S, 28 — Inconvenience to the party.— If 
a ground for resiling from such clause 
: Cal 164 (July) 
wee §, 55-—See Ibid, S. 73 
Cal 208A (Aug) 
= S, 65 — See Municipalities — M. P. 
Municipalities Act (1861), S. 110 (4) 
Madh Pra 19 (Jan) 
5, 70 — See Municipalities — M, P. 
Municipalities Act (1961), S. 110 (4) 
_ Madh Pra 19 (Jan) 
-——Ss, 73, 55 — Agreement for sale bet- 
ween plaintiff and State Government and 
its Officials_. Breach of contract— Effect 
| Cal 208A (Aug) 


———S§, 126—Oral guarantee — Proof 
Cal 207A (Aug) 
——— S, 127. Consideration for guarantee— 
Bank continuing the existing account of 
its customer cn executing agreement of 
guarantee— Held that was sufficient con- 
sideration 
CO-OPERATIVE SOCIETIES 


——Bombay Co.operative Societies Aat (7 of 
4925), Ss. 54 and 71 — Bombay Co.opera. 
tive Societies Rules (1927), R. 35— Regis- 
trar’s power to withdraw a case entrusted 
to a nominee Delhi 77A (Mar) 
——S§s, 54 and 71— Bombay C-.ooperative 
Societies Rules (1927), R, 85 — Section 54 
prescribes one arbitration proceeding 
only — Subsequent proceeding on refer. 
ence to second nominee or before the 
Registrar himself is not an arbitration 
proceeding — No time.limit fixed for the 


subsequent proceeding Delhi 77C (Mar) - 


mD, 71—See 
(1) Ibid, S. 54 Delhi 77A, C (Mar) 
(2) Constitution of India, Art, 226 
Delhi 77D (Mar) 


-——-Bombay Co-operative Societies Rules 
{1927), R. 35 — See l 
(1) Constitution of India, Art. 226 
Delhi 77D (Mar) 


: (2) Co-operative Societies — Bombay . 


Co.operative Societies Act (1925), 
S. 54 Delhi 77A, C (Mar) 


Cal 171C (July) 


Co-operative Societies (contd.) 
—Himachal Pradesh Oo.operative Socie— 
ties Act (3 of 1969), Ss. 2 (10) 78, 20 and 
107 — H. P, Co-operative Societies Rules. 
1971, R. 154 (2)—H. P, Co.operative Socie. 
ties Act (13 of 1956) repealed by S. 106 of 
1968 Act Ss. 2 (20) and 87—H, P. Co. ope. 
rative Societies Rules 1460 (repealed by 
R. 124 of 1971 Rules), R, 11—Byelaw 5D: 
providing-for ‘nominal membership’ made: 
under R. 11 by H. P. State Co. operative 
Bank — Bye.law is valid under 1956 Act 
and 1960 Rules and must be deemed to 
have been made under 1968 Act and 1972 
Rules by virtue of S. 107 of 1968 Act P 

' Mim Pra 113 (Apr} 
——5. 20 — See Ibid, S. 2 (10) 

T Him Pra 118 (Apr} 
aS, 78 — See Ibid, S., 2 (10) - 

Bim Pra 118 {Apr}. 
-— 5S. 107 — See Ibid, S., 2 (10) 
kim Pra 118 (Aprẹ 

—Him, Pra. Co-operative Societies Rules. 
(1986), R. 11-— See Co-operative Socie.. 
ties — Him. Pra. Co.operative Societies 
Act (1969), S, 2 (10) Him. Pra 118 (Apr} 
—Him. Pra. Co-operative Sosisties Rules 
(1971), R. 154 (2)— See Co-operative 
Societies—Him, Pra. Co-operative Socie- 
ties Act (1969), S, 2 (10) 
f T Him Pra 113 (Apr): 
— Kerala Co.operative Sosleties Rules 
(4863), R. 67 -(8} — Application for per. 
mission to engage counsel — Registrar 
required to apply his mind and use judi. 
cial discretion Ker 98 (Mar}s 


—Wadhya Pradesh Oc.operative Scsiotios. 
Act {47 of 1961}, S. 91 (as amended by 
amendment Act (14 of 1976) )— Postpone- 
ment of elections of Society — Powers of. 
State Government — Held, State Govern- 
ment has no power to postpone the elec.. 
tions of the Society Madh Pra 18 (Jan) 


—Punjab Co. operative Societies Aot (14 of 
4955}, 5. 50—See Co-operative Societies— 
Punjab Co-operative Societies Act (1961),. 
S. 56 Punj 187B (May) 


— Punjab Co. operative Societies Act (28 af 
4964}, Ss. 55, 56 — Arbitration Act (10 of- 
1940;, Ss. 19, 46 — Supersession of re- 


ference — Reference of dispute under Co- 


operative Societies Act — Provisions of 
S. 19, Arbitration Act do not apply 

Punj 187A (May}: 
——-5, 56 — See also Ibid, S. 55 

Punj 137A (Mey) 
— Ss, 56, 86— Punjab Co-operative 
Societies Act (14 of 1955), S. 50—With— 
drawal under 1661 Act, of dispute from 
arbitrators appointed under Act 14 of 
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Co-operative Societies Punjab Co-opera. 
tive Societies Act (contd.) 
1955 —- Whether Registrar has powers of 
such withdrawal and appointment of new 
arbitrator .  Punj 1878 (May) 
Punj 187B (Hay) 
—Uttar Pradesh Co.operative Societies 
Aot (11 of 1966), S. 70 — Dispute releting 
to Constitution of Committee of Manage. 
ment — Scrutiny Officer making some 
alterations in voters’ list — Writ petition 
challenging alteration is not maintainable 
(All) 1 (Jan) 


Court.fees Act (7 of 1870) 
See under Court.fees and Suits Valua. 
tions 


COURT-FEES AND SUITS 
VALUATIONS 


—Andhra Pradesh Court-fees and Suits 
Valuation Act (7 of 1986), Sch. 1, Art. 6— 
Court.fee payable on letter of administra. 
tion granted by High Court on original 
side — Article 6 applies 
Andh Pra 7B (Jan) 
Court.feea Act (7 of 4870), Ss. 19.C, 19.E, 
19.G, 19.8, 19.1 — Scope of— Full 2ourt. 
fee paid on earlier application for grant 
of probate — Grant revoked for failure to 
file inventory within time — Subsequent 
application for grant of probate — Appli. 
cant if required to pay court-fee again — 
Question of constructive res judica-a and 
estoppel, if attracted ` Pat 303 (Nov) 
—— S, 19.E — See Ibid, S. 19.C 
Pat 303 (Nov) 
—— §,19.G — See Ibid. S. 19.C 
Pat 308 (Nov) 
—-S, 9.H — See Ibid, 5.19.C | 
Pat 80% (Nov) 
——§, 19.1 — See Ibid, S. 19.C 
Pat 302 (Noy) 
—Kerala Court-fees and Suits Valuation 
Rot (40 of 1960), 5.70 — Payment "by 
mistake or inadvertence” — Court.fee 
paid on appeal — Conversion of appeal 
into revision — Does not bring th2 pay. 
ment within ambit of the section 
; - Ker 264 (Oct) 


Crimival Law (Amendment) Ordinamos (38 
of 1944) i 
See under Public Safety. 


Criminal Procedure Code (2 of 1974), S. 2 
{n)—See Houses and Rents— Bihar Build. 
ings (Lease, Rent and Eviction) Uontrol 
Act (1947), 5, 10 Pat 31) (Nov) 


15> 
DEBT LAWS | 


—Gujarat Eural Debtors’ Relief Act: 
(Presi, Act 35 of 1976), S. 11 (2) ~ See: 
Ibid S, 12 Gaj 78 (Mar) 
——Ss, 12, 11 (2)—Jurisdiction to decide 
whether a person is or is not a debtor- 
rests exclusively with the Debt Settle.. 
ment Officer Guj 78 (Mar): 
—Himahcal Pradesh Relief of Agricultural’. 
Indebtedness Act (17 of 1978), Ss. 2 (1) (i) 

and 2 (2) — Condition precedent for in-- 
voking S. 2 (2) indicated — Money suit— 

Defendant admitting to be Defence em.- 
ployee -- Application by him claiming tov 
be landless agricultural labourer must be- 


_ treated as frivolous —Section 2 (2) cannot 


be invoked Him Pra 79 (Mar}s 


—Orissa Money.Lenders Act (3 of 1939),.. 
S.7 (a) — Orissa Money-.Lenders Rules- 
R. Li (iii) — Suit for recovery of loan — 
Copy of genuine accounts relating to suit: 
transaction must be filed — Filing copy 
of false and fabricated accounts does not 
amount to compliance of R, 11 (iii) 

Orissa 188 (July) 
——QOrissz Money-Landers Rules, R. 11 —- 
See Debt Laws — Orissa Money Lenders: 
Act (1939), S. 7 (a) Orissa 188 (July): 


—QOrissa (Scheduled Areas) Money-Loen.. 
dex’s Regulation (2 of 1968), Regus. 7 (1}> 
Proviso and 13— Money decree— Interest: 
on decretal amount — Should notiexceedi. 
the principal amount Orissa 295 (Nov) 
——Reg, 13 — See Ibid, Regn. 7 (1) Pro... 
viso Orissa 295 (Nov} 
—Tamil Nadu Agriculturists Relief Act. 
(4 of 1938), S. 13—-Pay ments adjusted bẹ 
creditor for interest at contract rate ex... 
ceeding statute rate — Reopening of ac. 
counts at debtor’s instance to readjust: 
according to statutory rate not allowed... 
AIR 1957 Andh Pra 546 (FB), Diss 

, - Mad 147 (June)- 
—famil Nadu Indebted Agriculturiste: 
(Temporary Relief) Act (46 of 1976), S.2 
(b)—Agriculturist—Who is—Partnership:. 
assessed to Sales.tax — Partner does not. 
thereby cease to be agriculturist 

Mad 23A (Jan)p 

~—> S, 2 (c) (i) — The term 'Debt’ — In. 
cludes a decree-debt also, 1977 TNL J, 
4l, Dissented Mad 23B (Jan} 
—Tamil Nadu Indebited Persons (‘Tempo.- 
rary Relief) Act (Presi. Act 16 of 1976),. 
S. 2 (1) and (2)— Protection under the Act 
'— Wo can claim -~ Mad 51 (Feb). 


-Uttar Pradesh Encumbered Estates: 
Kot (25 of 1934), S. 486— Revision — Dis. 
missal for default-~Notice of hearing not: 


MG 
Mebt Laws — Uttar Pradesh Encumbered 
Estates Act (contd.) 


-gerved on the revision.petitioner—Order 
passed was in contravention of express 
provision in S. 46 (1) All 12] (May) 


Delhi Municipal Corporation Act (66 of 
95 


See under Municipalities: 


“Delhi Rent Control Act (89 of 1988) 
See under Houses and Rents, 


“Displaced Persons (Compensation and Rae- 

¢habilitation Act (4% of 1954), S. 32—Press 

Note dated 4.9.1974—Interpretation of 
Punj 805B (Nov) 


‘ast Punjab (Holdings Consolidation and 
Provention of Fragmentation) Act (50 of 
4948) 

See under Tenancy Laws. 


EDUCATION 


-—Jammu & Kashmir University Act (i of 
20085 BK), S. 3 —Civil P.C,(1908), O, 29- R,1 
— Filing of suit by University of J. & K. 
— Suit ought to be filed in the name of 
‘University though signed and verified by 
«competent authority J & K 114A (Apr) 


—Kashmir and Jammu Uuiversities Act 
(24 of 1969), S. 4 — University is a body 
«corporate — Competent to sue or to be 
„gued in its own name J & K 114B (Apr) 
-—QOrissa Education Act (15 of 1969), S. 7 

_. Circle Inspector of Schools is the 
vauthority to approve reconstitution of 
“School Management Committee — District 
SInspector of Schools has no jurisdiction 

Orissa 148 (June) 


—Uttar Pradesh Intermediate Education 
Jot (2i0f 1924), S. 2 (d) — See Tenancy 
‘Laws — U, P. Imposition of Ceiling on 
‘Land Holding Act (1961), S. 5 @) (c) 
—-S, 15, Regulations under Chap. 12, 
‘Regulation 25 — Admission of student to 
sexamination by issue of admission card 
— Unfair means case pending against 
student — No undertaking, whatsoever, 
-obtained from student before issuing 
sadmission card— Effect All 64 (Mar) 
—S. 16G — Regulations framed under 
WR, 5, Chap, IH — Regulation 5 imposes a 
ban on teachers from being office bearers 
- „Of School Committee of recognised School 
"Regulation not unreasonable as it is 
«designed to serve public interest — Order 
.of the Dist. Inspector of Schools direct. 
ding the petitioners to resign from manage. 

:ment of school held proper and legal. | 
| All 65 (Mar) 


35 (Feb) | 
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Education (contd,) 
—-Uttar Pradesh Intermediate Regulation 
—Chap. 7, Reg, 5 — See Tenancy. Laws— 
U, P. Imposition of Ceiling on Land 
Holdings Act (1961), S, 5 (2) te) 

All 35 (Feb) 
———Reg, 25 (Regulations under Chap, 12) 
—See Ibid, S. 15 All 64 (Mar) 


—Uttar Pradesh State University Act 
(Presi. 10 of 1973), S. 28 (5)—fxpression 
Hill area” used in Government Notifica. 
tion under S. 28 (5)— Whether covers hill 
area in Mirzapur District All 202 (Aug) 


-West Bengal Secondary Education Act 
(87 of 1950), S. 62 — Rules for Manage. 
ment of Non-Government High Schools 
including Aided Schools, (tramed under 
S. 62), Rule 25 — Government Circular 
providing for increment to teachers” — 
Held that word “teachers” includes Head 
Masters Cal 235 (Sep) 


— Wost Bengal Beard of Secondary Educa- 
tion Act (5 of 1968), S. 28 (3)—Powers of 
President to appoint Administrator for a 
School . Cal 107 (Apr) 


Evidence Act (4 of 1872), S. 3 — Credi. 
bility of witness — Witness disbelieved 
on one point — His evidence need not be 
disbelieved on ali the points - 

. All 198B (Aug) 
=S, 8-—Credibility of witness — There 
is ne law that only those witnesses who 
refuse to appear without summons from 
Court, speak the truth - All 198C (Aug) 
———§, 8 — Demeanour — Question of 
demeanour is essentially a matter for 
trial Court Cal 207B (Aug) 
S, 3, Ss, 101-104 and S., 114— Question 
whether there was any sale or contract— 
Evidence — Appreciation of 

) Cal 280 (Nov) 
———Ss, 16 and 114 (c) — General Clauses 
Act (1897), S. 27—-Presumption of service 
of notice by registered post — Rebuttable 
—~-Essentials to raise presumption — Evi. 
dence of postman when necessary 
Gauhati 112 (Apr) 
——Ss. 17 and 21~ Admissions of persons 
making them unless sufficiently explained 
binds them Pat 228C (Sep) 
——S§, 18—Admission—When binding— 
Distinction in between admission in 
pleading and earlier proceeding—Admis. 


‘sion of document—What implies 


All 100B (Apr) 
——§, 18 — Admissions — Admission of 
liability by principal debtor is no proof 
against surety Cal 207C (Aug) 


Gwidenes Bot (contd,) 
~S, 21—See Ibid, S, 17 Pat 228C (Sep) 


s, Ot Provisions contained under— 
‘Do net apply to credit entries of accounts 
which reduce liability of Customer by 
giving credit Cal 1718 (July) 


S, 60 — Hearsay evidence — What 
constitutes Gau 173D (July) 


wm, 70 — Will — Hxecution — Proof— 
Attesting witnesses need not prove exe. 
ution when execution is admitted 
-AN 100A (Apr) 
name, 85-—-Power of attorney executed on 
hehalf of Company—Power authenticated 
by Notary Public — Raises persumption of 
@xecutant’s authority to execute deed 
(Delhi) 254 (O>t) 
=S, 101 to 104 — See also Ibid, $. g— 
| Cal 280 (Nov) 
———Ss, 101.104 — Burden of proof— Ale. 
gation of conditional contract — Party 
making allegation must prove the condi. 
gion in contract Orissa 309B (Nov) 
omn S, 114 — See also 
(1) Ibid. S. 8 Cal 280 (Nov) 
(2) Karnataka Land Revenue Act (12 of 


1964), S. 188 Kant 215B (Aug) 
{83) Motor Vehicles Act (1939), S. 110.B 
Kant 261A (Oct) 


(4) Tenancy Laws — W. B. Land Re 
forms Act (10 of 1956), S. 5 (4) 

Cal 206B (Aug) 
comme, 114 — Hindu Law — Presumption 
Joint family — Members of family 
arrying on business — Presumption is 
hat business belongs to joint family 
unless contrary is proved - 

Gauhati 48 (Feb) 
=S, 114 — User of passage— Presump.- 
ction of dedication in favour of public — 


When can be drawn Madh Pra 181 (july) - 


women, 114 — Waiver — Acceptance of 
went by landlord after filing suit for evic. 
¢ion — That would not ‘amount to his 
giving up right to evict tenant 
| Mad 221B (Aug) 
m 114 (c) — See Ibid; S., 16 
` Gauhati 112 (Apr) 
mS, L15 — See : 


(1) Bihar Regional Development Autho. 

rity (Second) Ordinance (129 of 

1976) S, 64 Pat 26 (Jan) 

(2) Court fees and Suit Valuations — 
Court-fees Act (7 of 1870) §, 19-C 

i Pat 303 (Nov) 

=S, 116 —Scopa— Tenant not estopped 

from denying title of purchaser from 

Original landlord All 158A (June) 


= SS, 128 and 124 — Official documents 
Claim of privilege — Duty of Court— 
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Evidence Act (contd.) 
Documents whether relate to affairs of 
State or communications made in official 
confidence — Determination of — Proce. 
dure Delhi 253 (Oct): 
~——§, 124 — See Ibid, S. 128 

Delhi 253 (Oct) ` 


French Civil Code, Art. 918 — Disposal of 
property by giit — Rights of Hindu 


- daughters in Pondicherry in the estate of 


their father — Absence of any usage cr 
custom — Succession to immovable pro. 
perty would be governed by lex situs 
l Mad 272B (Oct) 
«Chap, V and Art. 1317—Testamentary | 
dispositions — Authentic document— Will 
— Authenticity of — Proof—Examination 
of attestators — Necessity of 
Mad 272A (Oct) 


Ganjam and Boudh (Village Offices Aboli. 
tion} Aat 1969 (i of 1976), 5s,.5 and 12— 
Question whether particular lands are 
Inam lands or are banjar fallow lands 
reclaimed — Civil Court does- not lose 
jurisdiction to decide whether lands are 
banjar fallow lands reclaimed 
Orissa 227A (Sep) 
—— §, 12 — See Ibid, S. 5 

i Orissa 227A (Sep) 
Garo Hills Axtonomous District (Social 
Customs and Peaatices) Act (488%), S. 3— 
Privileges of Nokma — Usurpation of his 
right to perform ceremonies at the Asong, 
by Mahari — Liability to pay compensa. 
tion or Dai Gauhati 256 (Oct) 


General Clauses Act (40 of 1897), S. 21 — 
See Panchayats —West Bengal Panchayat 
Act (1 of 1957), S. 25 (2) Cal 129 (May) 
——§,27 — See Evidence Act (1872), 
S. 16 Gauhati 112 (Apr) 


Goa, Daman and Diu Municipalities Kot (7. 
of 4969}, 


See under Municipalities. — 


Gos, Daman and Diu Hunicipalities (Eles- 
tions to Subjects Committass) Rules, 
(1970) a | 
See under Municipalities, 


Gujarat Bural Debtor's Relief Aot (Presi. 
35 of 1976) 
See under Debt Laws. 


HIGH COURT RULES AND ORDERS 


-~ Punjab High Court Rules and Ordors, 
Vol. I, Chapter I.C, &. 9 (ii)— Civil P. C, 
(1908), O. 7 R. 3 and S$, 47—Executability 
of decree — Powers of executing court 
Punj 59 (Feb). 


18 
High Court Rules & Orders (contd.) . 
—Temil Naéu High Court Fess Rules, 
(1956), Appendix II, Art, I — 'Plaint” — 
What is granted upon an application 
being allowed cannot be deemed io be a 
plaint under Article I of Appendix IT 
Andh Pra 7A (Jan) 


Him. Pra, Go.oparative Societies Act (8 of 
4969). 7 

_ See under Co-operative Societies. 

Him. Pra. Go-opsrative Ssciaties Rules 
(4980) 
See under Co.operative Societies, 


Him. Pra, Oa.opartive Societies Rules 
(1974) 
See under Co.operative Societies. — 


Him. Pra. Relief of Agricultural Indebted. 
ness Act (47 of 4996) 
See under Debt Laws. 
Hindu Law — Conversion to Hinduism— 
Evidence of — Bona &de intention to be 
converted accompanied by conduct un- 
equivocally expressing that intention is 
sufficient Cal 249A (Oct) 


.——Joint family — Business carried on 
by some members only — There is no 
presumption that it is joint family busi- 
ness | All 141A (June) 
__... Marriage—Evidence supporting fac. 
tum of marriage —' Presumption is that 
appropriate ceremonies bad been per. 
formed : Orissa 55A (Feb) 
———-Right of wife to be maintained by 
her husband -Him Pra 288A (Nov) 
——-Widow — Family settlement — Con. 
‘struction of — See Hindu Succession Act 
(1956). S. 14 (1) Mad 148 (June) 
—— Widow — Right of maintenance 
Him Pra 258B (Nov) 

—-—«Will before the Hindu Succession 
Act, 1956 in respect of joint family pro. 
perty — Testator dyiug before the Act — 
Will is not valid as a will — But it may 
be valid as a family arrangement 


Fiinda Succession Act (80 of 1956),S. 6 — 
See Tenancy, Laws—Bihar Land Reforms 
(Fixation of Ceiling Area and Acquisition 
of Surplus Land) act (12 of 1962).S.10 © 

Pat 150 (June) 
——«§, 14 — See Tenancy Laws — Bihar 
Land Reforms (Fixation of Ceiling Area 
and Acquisition of Surplus Land) Act 
(1962) 5. 10 `. Pat 150 (June) 
9, 14°(1) — "Possessed by” — Co. 
‘widows .executing settlement deed, in 
favour of their daughters and merely re. 
taining the right to enjoy the income of 
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Hinda Succession Act-(contd.) 

property — Widows if can be said tœ 

have retained the right to possession . 
Mad 146 (June 


‘——§, 14 (1) — Widow in possession of 


property in lieu of her pre-existing right. 
of maintenance on date of commence. ` 
ment of Act — Becomes absolute owner 

'- -Him Pra 253C (Nov} 


HOUSES AND RENTS 


— Andhra Pradesh Buildings. (lease, Bent: - 
& Kviction) Control Act (45 of 1940), S. 7 
— Date of operation of fair rent — Power 
to determine—Fair rent greater than fixed: 
rent — Authority ‘determining fair rent: 
will have jurisdiction to determine date - 
of operation Andh Pra 241 (Oct) 


S, 8 Wilful default in paying rent—. 
Essentially a question of fact—Procedure 
prescribed by or consecutive steps men- 
tioned in S. 8 — Not mandatory — Failure: 
to follow by tenant — If and when con-. 
stitutes wilful defaul: . 
Andh Pra 2798 (Nov} 
=S, 16 — Eviction petition — Amend- 
ment of counter filed by tenant showing: 
that lendlord has no zeal or exclusive title 
-~Held Rent.Controller had power to: 
order eviction on ground that denial of 
title was not bona fide. 
Andh Pra 160 (July}’ 
——§. 10 (2) {) — Monthly tenancy ac.. 
cording to calendar month — In absence: - 
of any agreement between parties rent is ` 
payable by the tenant by the end of the 
succeeding month Ardh Pra 279A (Nov) 


— Bihar Buildivgs (Laass, Rent & Evistion) 
Control Act (8 of 1947), 5. 1(3), Provisom 
—Saving clauses — Amendments of sub. 
section (3) do not amend or obliterate 


provisos — Amendments simply extended 


the life of the Act from time to time—To | 
hold otherwise \would frustrate the very 
object of the Act Pat 304A (Nov) 


m93, i (3) Proviso, 11-4 — Saving 
clauses in proviso — Effect of proviso: ` 
on S. 11-A—Order pessed under S, ILA. 
enforceable even after expiry of the Act 
| Pat 304C (Nov) 
———S, 2 {aa) — Building — Definition — 
Lease of portion of building with domi-. - 
nant object to run existing flour mill — 
Applicability of provisions of the Act 
: Pat 87 (Mar) 
~~ SS, 10 and 20—Amenity available to. 
tenant — Withholding of by landlord not 
an offence under gereral law 
All 810 (Novp 
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Houses & Rentse~ Bihar Buildings (Leasa, 
Rent & Kvistion} Gontre] Ast (contd.) 
——S, 11 (i) (c). Proviso — Order of par. 

tial eviction— When can be passed 
| Pat 300C (Nov) 
5, 11.4 — See also Ibid, 5, 1 (8) Pro. 
yiso Pat 304C (Nov) 
——S, 11.A — Application under ~- Pre. 
ferred after the expiry of the Act — Nat 
maintainable — S, 1 (8) Proviso 16 of the 
1977 Act giving retrospective operation 
to the Act cannot save such application 
Pat 3024 (Nov) 
——5, 20—See Ibid, S. 10 Pat 310 (Nov) 


—Bihar Buildings (lease. Rent and Erio- 
tion) Central Act (48 of 4847), 3. 1 (3) 
Proviso — See Houses and Rents — Bihar 
Building, (Lease, Rent and Eviction) Coa. 
trol Act (1947},S.11.A Pat 802A (Nov) 


—Bombay Rents, Hotel and Lodging House 
Rates Control Act (57 of 1947), S. 13 (1){k) 
—Change of user — Premises let out for 
business — Use of premises for writing 
books of account and handling corres. 
pondence — No change of user 

Guj 17 (Jaa) 
—Bomba2y Rents, Hotel and Lodging Hongo 
Rates Control (Gujarat Extension and Am. 
endment) Act (57 of 1963), S. 13 (1) (e) 
and (ee) — Subletting, assignment or 
transfer of interest and unlawful licens. 
ing—Meaning Guj 257 (Oct) 


—Delhi Rent Control Act (89 of 1958), Sec. 
tions 14 (1) and (2) and 15 (1) — Escaping 
eviction otherwise than by an order 


under S.15(1) will not amount to first . 


benefit under section 14 (2) 
-Delhi 172 (Jul) 
—-S, 14 (II) — See Ibid, S. 39 
Delhi 252B (Oct) 
w=—5, 14.A (as inserted in 1976) — Re. 
quirements of—Petition for eviction filed 
by co-owner — Landlord fulfilling quali. 
fications mentioned in S. 14.A — Other 
co-owner added as respondent — Petition 
maintainable Delhi 44A (Feb) 
-——§, 14.A (as inserted in 1976)— Nature 
and extent of right under — Fact that 
landlord has another vacant house, whe. 
ther relevant in enforcement of right 


under S. 14.A Delhi 44B (Feb) 
—S,14.A (as inserted in 1976}—-Object 
of section Delhi 44C (Feb) 


-—— S, 15 (1}—See Ibid, S. 14 (1) and (2) 

i Delhi 172 (Jul) 
—S, 15 (1)—Order under, can be passed 
on prima facie view — "After giving the 
parties an opportunity of being beard” 
—Meaning of Delhi 250 (Oct) 
—S, 25B (5)—Leave to contest applica. 


Houses & Rents -— Delhi Rant Central Act 
(contd.) 
tion for eviction — Circumstances en. 
titling petitioner-tenant to leave 
| Delhi 45 (Feb) 
———Ss, 89 and 14 (11) — Appeal to High 


Court — Delay — Condonation — High 


Court, if can extend time for changing 
the user of premises by tenant 
Delhi 252B (Oct) 
Karnataka Rent Control Act (22 of 1964), 
S. 8 (2)—Proviso — Karnataka Rent Con. 
trol Rules, (1961) Rule 4 (B) — ‘Any offi. 
cer of the State Government? — Person 
appointed on the establishment of High 
Court is not a Government servant 
Kant 178 (Jul) 
—— S. 50 (as amended by Karnataka Kent 
Control (Amendment) Act (81 of 1975) 
—Revision. under unamended S. 50 after 
enforcement of amendment Act — Whe. 
ther maintainable Kant 82B (Mar) 


— Karnataka Rent Gentrol Rules (1361), 
R. 4 (Bj--See Houses and Rents—Karna.- 
taka Rent Control Act (22 of 1961), Sec. 
tion 8 (2) Proviso Kant 178 (Jul) 


—Madhya Pradesh Accommodation Control 
Act (41 of 1961), S. 2 (e)—See ibid, Sec- 
tion 12 (1) (e) - Madh Pra 1396B (May) 


«=S, 5--No standard rent fixed — Ten. 
ant is bound to pay contractual rent 
— S, 5 does not apply 
Madh Pra 185D (May) 
———5, 12 (1) (e) — See also Civil P, C, 
(1908), S, 180 Madh Pra 186C (May) 
-——S. 12 (1) (e) — Landlord bona fide 
requiring premises as residence for him- 
self or his family— Ownership of premises 
must be determined before granting 
decree in his favour 
l Madh Pra 136A (May) 
9, 12 (1) (£)—~See also 
- (1) Civil P, C. (1908), S, 100 
Madh Pra 266A (Oct) 
(2) T. P. Act (1882), S. 106 
Madh Pra 266C (Oct) 
-—-S, 12 (1) (f) — Landlord wanting to 
shift his cycle shop from rented premises 
to suit premises belonging to him — 
Genuine need is made out 
Madh Pra 266B (Oct) 
——S, 18—~See also 


(1) T. P. Act (4 of 1882), S. 106 

Madh Pra 185B (May) 
(2) T. P, Act (1882), S. 108 (1) 

Madh Pra 185C (May) 
—— S. 13— Object Madh Pra 83B (Mar) 
——-§, 13 (1)— Deposit of rent in advance 
~~Tenant, if can be said to be a defaulter _ 
| Madh Pra 267 (Oct) 


n L J 248, Gverruled 
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Houses & Rents — M, P. Accommodation 
Control Act (contd,) E 
5S, 13 (1) and (2) — Order under S, 18 
(2)—Nature of— Dispute only with regard 
to arrears and not rate of rent— Operation 
of whole of S.13 (1) if arrested until 
order under S. 18 (2) is passed. 1977 Jab 
Madh Pra 88 (Mar) 


——§, 13 (2) — -Dispute under S. 18 (2) 
_raised—Duty of trial Court ; 


Madh Pra 85C (Mar) 


, ——S, 18 (2)—Scope—Every kind of dis. 
pute sbout the rate of rent is covered by 
S, 13 (2) Madh Pra 88D (Mar) 


-—Qsissa House Rent .Control Act (31 of 
1958), S. 7 — Application. for eviction— 
‘Premises required by landlord for expan. 
sion of his going: business—Held on facts 
the need of fandlord was bona fide 


Orissa 225A (Sep) 


_——-§,7 — See Constitution of India, 
Art, 228 Orissa 226 (Sep} 


—Tamil Nadu Buildings (Lease and -Rent 
Control) Act (48 of 1940), S. 2 (8}- —-Tenant 
—-Co.owner in permissive possession of 
joint property or person inducted by 
such co.owner in such property is not 
tenant ~ Mad 21 (Jan) 


=S, 10 (2) (i) — Eviction on ground of 
non.payment of rent — Finding asa to 
- non-payment—Fact that rent was offered 
but nct accepted not sufficient i 

ae Mad 3807C (Nov) 
5, 10 (2) (ii) (a) ~Sub.letting without 
written consent—Acquiescence or estop. 
pel cannot be a defence Mad 289A (Nov) 


o mS, 10 (2) (vi) ~ Eviction of tenant on 
the ground that he has not been in occa. 
pation of premises for more than six 
‘months — Onus of proof is not on the 
tenant Mad 80783 (Nov) 
——-§, 10 (2) (1) — Wilful default — Con. 
testing liability to pay agreed rent ~Non- 
payment of rent even at admitted rate— 
Amounts to wilful default : 

Mad 289B (Nov) 
—-—§, 10 (8) (a) — Eviction of tenant for 
additional accommodation — Premises in 
suit situated in over.crowded Iocality— 
Conclusion that eviction would result in 
greater advantage to the landlord than 
disadvantage to tenant~Not only specu- 
. lative but preposterous Mad 807A (Nov) 


‘=S, 10 (8) (c) and (e), Second Proviso~ 
Scope of second proviso Mad 237A (Nov) 
———§, 10 (8) (e}, Second- Proviso — See 
ibid, S. 14 (1) (b) Mad 287B (Nov) 
m- SS, 14 (1) (b) and 10 (8) (ej), Second 


Proviso — Order of eviction for purpose 


Subject Index, A. I. R, 1878 NOC | 


Houses & Rents — Tamil Nada Buildings 
(Lease and Rent Control) Act {contd,) 

of immediate demolition of building — 

Time limit to be granted for vacating - 

premises -Mad 287B (Nov) 


—Uitar Pradesh (Temporary) Control of 
Rent and Eviotion Aot (3 of 1947), 5. 2 (c) 
— Landlord — is a. serson to whom rent- 
is payable —Not necessarily the- person to 


-whom rent is actually paid All 34 (jan) 


mD, 2 (C) — ‘Landlord’ — B’s--suit for 
ejectment —Defendant tenant contending 


‘that P was landlord in view of gift deed 


in her favour by B ~ Compromise decree 
in previous suit showing that that gift 


‘was null aed void — Held that B con. 


tinued co be landlord All 283 {Sep} 


. ome, 3—See T. P, Act (1882), S. 106. 


All 3C (Jan) 
rome, 3 (1) —"Family” — Who would 
constitute a '‘family”~~ Whether the need 
of laudiord’s brother could be considered 
to be need of landlord All 64 {Feb) 


5, 7 — Allotment of accommodation 
legally vacant -Rent Control Officer not 
bound to give opportunity to the landlord 
to explain the position All 123 (May) 


oS, 7C—Order passed on contest in 


. proceedings under $.7C allowing a tenant 


to deposit reat in Court is final and bind. - 
ing and the landlord cannot, deay the ' 
tenancy of the party concerned 

| j All 200B (Aug) 


—Uttar Pradesh Orban Buildings (Regu. 
lation of Letting, Rant & Eviction) Act 
(13 of 4972)’ S. 12—Shop when deemed to 
be vacant—Tenant substantially remov. 
ing his geods & effects therefrom—Shop 
dea med lying vacant within the provision 
: l AJl 197A (Aug) 
~mm D3, 18 (1) fb) and 17 (2) — Order of 
allotment —Validity Whether allotment 
should be mad; only in favour of land. 
lord's nominee All 84 (Feb) 
9, 17:(2)—Sea Ibid, S. 16 (1) (b) 
s - All 34 (Feb) 
~, 18 —.Revisional jurisdiction — 
Failure to exercise All GLA (Feb) 
oma, 81—Status of sub-tenant—No pri. 
vity of contract between landlord and 
sub.tenant—Suit for ejectment—Needs of 
sub.tepant not to be coasidered ss against 
the landlord. '  AL119A (May). 
eS, 21 (1), Explanation. (4) — Applica. 
bility — l All 4 (Jan) 
——~5, 59—Order setting aside ex parte 
decree subject to defendant’s fulfilling 
certain conditions within one month — 
Conditions fulfilled—Held, suit became 
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Houses & Rents—-U. P. Urban Buildings 
(Regulation of Letting, Rent & Eviction) 
Act (contd,) 

pending on expiry of one month from 

date s conditional order AH 142A (June) 

. 89 — Deposit in Court — Excess 

amount dsposited under one head could 

be adjusted towards deficiency under 
other head All 142B (fune) 

——§, 39 —"' Full costs of the suit’— Court. 

fees payable on future damages need not 

be deposited All 142C (June) 


—-Uttar Pradesh Urban Bulidings (Regula- 
tion of Letting, Rent and Eviction) Rules 
(4872), R. 11— —Rule i is not of -mandatory 
character but is directory in nature 
All 61B (Feb) 
——R. 13 (4)—Rule not ultra vires the 
provisions of S., 16 of the U. P. Act 13 of 
1972 All 197B (Aug) 
~~ West Bengal Premises Tenancy Act (12 
of 1956), S. 13 (1) (Æ) — Eviction Suit — 
Requirement for personal use and occu. 
pation— Evidence of — Plaintiff himeelf 
not always a necessary witness 
Cal 109A (Apr) 
wwe, 13 (1) (E) — Eviction suit on ihe 
ground of personal requirement — Cause 
of action does not. perish on vlaintiff’s 
death Cal 109C (Apr) 
——§, 18 (1) (f)—Ressonably suitable ac. 
commodatien — What is—Eviction suit 
on ground of personal requirement — 
Rented accomodation is not reasonably 
suitable accomodation Cal 109D (Apr) 
S. 17—-Onmission to mske payment 
under $. 17 (1)—Effect of —Failure to pay 
rent under S, 17 (1) after compliance with 
order. under S. 17 (2) -- Defence against 
. delivery of possession struck down 
Cal 163 (July) 
—~S, 17 (1) (2) and (2A4)—Suit for evic- 
tion— 4 pplication by tenant for fixation of 
rent— Maintainability Cal 948 {Cet} 
~———§. 17 (2A) (b)—-Application under — 
Delay in filing - Condonation of delay 
Cal 108 (Apr) 


omen Y 


Hyderabad Municipal Corporation Act (2 
of 1956) 
See under Municipalities, 


‘Interpretation of Statutes — A statute 
ousting the jurisdiction of a Civil Court 
must be strictly construed 
All 189A (June) 
—- Duty of Court—Plea of hardship 
Pat 302G (Nov) 
<i Ganora and Special enactments — 
Latter when abrogates earlier—Criminal 
Law (Amendment) Ordinance (88 of 1944) 


—s5, 5—See Ibid, S, 3 (1) 


Interpretation of Statutes (contd.) 
ae repeais Land Acquisition Act 
(189-4) Cal 42C (Feb) 


— Preamble — Preamble can be a legiti- 
mate eid only when the words are ambi. 
guons or capable of two interpretations 

Kant 82A (Mar) 
Reference to other Act — See Debt 
Law — Tamil Nadu Indebted Agricultu. . 
tists (Temporary Relief) Act (15 of 1976), 
S. 2 (e) (i) Mad 23B (Jan) 
—— Retrospective operation — When can 
be given Pat 8923 (Nov) 
———Rule of interpretation 

Pat 804B (Nov) 

-——Substitutioa of Provision — Effect of 
—See Tenancy Laws — Karnataka Land 
Reforms Act {10 of 1962), S. 188 

Kant 260A (Oct) 


J, a ai ae of Heldings Act 
50 
See under Tenancy Laws, 


Jammu and Kashmir Evacuees (Kaminis- 
tration of Propsrty) Ast (6 of 2006),95. 35 
— Suit relating to property of evacuee — 
Held on facts that mere non-issue of 
notice to Custodian would not dissntitle 
him to be impleaded as party to the suit, 
Civil Original Suit No. 104 of 1975 D/. 
19-4.1976 (J & K), Reversed 

j & K 175 (July) 


Jammu and Kashmir Urban Immovable 
Propsrty Tax Act (28 of 1962), Ss. 2 fe), 
3 (3) — Tenant for limited period — Not 
an owner under S, 2 (e)~: No tax outstand- 
ing against cwner on date of lease — Not 
liable to pay property tax on sub- 
letting of demised DER 
J & K 81B (Mar) 
— 5, 8 (3)—See Ibid, S. 2 (e) 

& K 81B (Mar) 
—~ Ss. 3 (1), 5, 7 (1) £2) ond 9 — Assess. 
ment prior to the amendment of valua- 
tion list—Not valid J & K 81C (Mar) 


J & K 81C (Mar) 
—-S, 7 (1) (2)—See Ibid, 8.3 D ,; 
T & x 81C {Mar} 
—S. 9—See Ibid, S. 3 (1) 
J & K 81C (Mar) 
Jammu and Kashmir University Act (4 of 
9005 8K) 
See under Education, 


Jammu and Kasnmir University Act (24 of 
4969} 


See under Education, 
Karnatska Agricultural Producs Ae 
ting (Regulatisn) Act (27 of 1988), S. 17(2) 
— Declaration regarding ineligibility as 
member cf Market Committee — Dis. 
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Karnataka Agricultural Produce Market. 
ing (Regulation) Bot (contd,) 
qualification ought to accrue after elec- 
tion — Disqualifications prior to election 
relevant Kant 285 (Nov) 


Karnataka Bonded Labour System (Aboli- 
tion) Ordinance (1975}, S. 8— Liquidation 
of Mortgage debt—Sub-Divisional Magis- 
trate making the order when the Ordin- 
ance had lapsed and had not been rē- 
‘placed by an Act of Legislature — Held 
the Order was without jurisdiction and 
must be quashed Kant 195 (July) 


Karnataka Land Reforms Act (40 of 1962) 
See under Tenancy. Laws. 


Karnataka Land Reforms Rules (4974) 
See under Tenancy Laws, 


Karnataka Land Revenue Act (42 of 1924), 
S5. 43 — Powers of Tribunal — Tribunal 
making an incorrect statement that wit- 
nesses were examined — No inquiry held 
Held, Tribunal was irresponsible and 
order void Kant 48 (Feb) 


—~—S, 129 —See Tenancy Laws — Xarna- 


taka Land Reforms Act{10 of 1961), S. 43A ` 


Kant 176 (July) 
—-—5S, 188 — See also Tenancy Laws — 
Karnataka Land Reforms Act (10 of 1961), 
S. 48A Kant 176 (July) 
———S, 133—Entries in Record of Rights 
and the Pahanis— Presumption as-to truth 
available until disproved ; 

Kant 21EB (Aug) 

Karnataka Land Reverus Rules (4968), 
R, 43—See Tenancy Laws — Karnataka 
Land Reforms Act (10 of 1941), S. 43A 

Kant 176 {July) 
 Karnstaks Medical Colleges (dalestién for 
Admissien) Rules (4878), Rr. 2 (2) and 19 
— Preparation of lists of students for 
medicsl admission— Two lists — When a 
graduate is considered ineligible , as 
sgainst graduates list, he cannot again be 
considered for seats reserved for P., U. C., 
or equivalent examinations 

Kant 115 (Apr) 
—-—R. 19 — See Ibid, R, 2 (2) | 
Kant 115 (Apr) 
Karnatake Municipalities Act (22 of 1964) 

' See under Municipalities, | 


Karnataka Rent Control Act (22 of 4961) 
See under Houses and Rents, 


. Karnataka Rent Control Rules 4961 
See under Houses and Rents. 


Karnataka Villages Panchayats and Local 
Boards Election Rules (41958) 
See under Panchayats. 
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Kerala Civil Geurts Aot (1 of 1957), S. 12 
—See Kerala Insolvency Act (2 of 1956), 
5.8 , Ker 196 (July) 


___S. 18—See Kerala Insolvency Act (2 
of 1955), S. 3 Ker 196 (Jul) 


Kerala Co.oparative Societies Rules (1969) 
See under Co-operative Societies. 


Korala Court. fees and Suits Valuation Act 
(16 of 1960) 3 
See under Court-fees and Suits Valua. 

tion. 


Karals. Insolvency Act (2 of 4956), Ss. 3 
and 79 — Kerala Civil Courts Act (1 of 
1957), Ss. 12 and 13 — Appeal to whom 
lies — Courts subordinate to District 
Court vested with insolvency jurisdic. 
tion by notification — Appeal will lie 
to District Court and xot to High Court 
S. 70 is exhaustive Ker 196 (Jul) 


——§, 79 — See Ibid, S.3 Ker 196 (Jul) 


Kerala Land Reforms Act (1 of 1964) 
See under Tenancy Laws. 


Kuthakapattom Rales (1947), Cl. 15 — 
See T. C. Compensation for Tenants 
Improvement Act (1956), S. 17 

z Mad 84A (Mar} 
—-C], 18 — See 


(1) T. C. Compensation for Tenants 
Improveraent Act (1956), S. 17 

Mad 84A (Mar) 

(2) T. C. Land Conservancy Ast (1951), 

.5. 3 (H (d) Mad 84B (Mar} 

— R. 26 (b) (iii) — See T. C. Land Con. 

servancy Act (1951), S. 3 (1) (8) 
Mad 84B (Mar) 


Lend Acquisition Ast (1 of 183%), S., 4— 
See Constitution of India, Art, 226 . 
Hina Pra 30 (Mar) 
——§s, 5.A and 17 (4) — Right of hearing 
under §.5.A, valuable right — Notifica- 
tion under S. 17 (4) dispsusing with ap- 
plication of S, 5-A — Sustainability 
Orissa 118 (Aor) 
——-S. 6--See also Constitution of India, 
Art. 226 Him Pra 80 (Mar) 


.———§, 3 — Notification under — Pablic 


purpose — Absence of material to show 
mala fides of authorities — Court has to ` 
accept declaration’of public purpose 
Cal 170 (July) 
——5. 17 (4) — See Ibid, S. 5A 
Orissa 118 (Apr) 


—~Ss, 18 (1), 31 (2) Proviso Second — 


Acceptance of campensation without pro- 
test — Application under S. 18 for re- 
ference to Civil Court is barred 

Him Pra 259A (Oct). 
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uand arlene Act (contd.) 
~———S, 18 (1) — Refusal to make reference 
— Writ petition against — Compensation 
‘whether received under protest — High 
“Court is competent to. decide on basis of 
«documents and affidavits before it 
‘Him Pra 259B (Oct) 
—-S§, 18 (1) — Compensation whether 
received under protest — Proof ` 
Him Pra 259C (Oct) 
: —5§, 23 — Market value of land— Pro- 
sperty comprising of land and superstruc- 
ture — Method of finding out value of 


‘Yand Delhi 110 (Apr) 
. —Ș, 31 (2), Proviso 2nd—See Ibid, 5. 18 
{1) Him Pra 259A (Oct) 


Landlord and Tenant — Lease — Manufac. 
Saar purpose — See T, P. Act (1882), 
] 


——Lease—Notice to quit—See T, P. Act 
41882), S, 106 


‘imitation Act (9 of 1908), Arts, 142, 144 
—Suit for possession — Suit can be’ ‘held 


barred under both Articles even without- 


deciding which one of the two governed 
dimitation All 108A (Apr) 


` —— Ârts. 142, 144— Adverse possession — 
‘Property standing in plaintiff’s name in 
municipal records—Defendant could yet 
claim adverse and hostile title - 

All 103B (Apr) 


Limitation Act (88 of 1963), S. 3—Bar of 
‘dimitation not pleaded — Court can suo 
motu take note of the question of limita. 

‘tion when it is prescribed by some 
‘statute or the Act itself Kant 234A (Nov) 

S, 5—See also 

(1) Houses and Rents—W. B. Premises 

Tenancy Act (1958), za oe ay (b) 


08 (Apr) 





(2) Tenancy Laws — 
Reforms Act (1962), S, 48-A 
Kant 284B (Nov) 
——5S, 5--Rejection of petitioner's prayer 
{or condonation of delay and dismissal of 
appeal against final order under S, 42, 
‘Orissa Land Revenue Code — Held on 
acts that petitioner had no notice of the 
order and that delay should have been 
-condoned Orissa 188 (May) 
_—5, 5 — Civil P, C, (5 of 1908), O. 42, 
R. 1 — Second Appeal — Limitation — 
Extension of —-Ground for — Time requi- 
-site for obtaining certified copy of trial 
Courts order—Held, not sufficient ground 
“for extension of limitation 


on 252A (Oct) 
—— Į, 19—See Ibid, S, 2 


A Pra 105 (Apr) 
5s. 20, 19 — Payment so as to extend 





ea Land l 
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Limitation Act (4963) (eona. ) 
limitation. Acknowledgment or payment 
by some partners — Whether binds all 
partners Andh Pra 105 (Apr) 
9, 21—Civil P. C. (1908), O. 1, R. 19 
—M. P. Public Trusts Act (80 of 1951), 
S. 82—Public trust — Suit by one trustee 
alone on behalf of idol—Joining of other 
trustee as plaintiff subsequently is not 
addition of new party—Section 21 is not 
attracted Madh Pra 135F (May) 
S, 21 (1)—See Civil P. C. (1908), O. 1, 
R. 10 Andh Pra 106 (Apr) 
———Art, 119 (b) — See Arbitration Act 
(1940), S, 14 \ Pat 299 (Nov) 
—-——Art, 1837—See Tenancy Laws—W. B, 
Land Reforms Act (10 of 1956), S., 8 
Cal 206A (Aug) 


Madhya Pradesh Accommodation Control 
Act (41 of 1964) 
See under Houses and Rents. 


Madhya Pradesh Co.operative as 
Aot (47 of 1964). 
See under Co-operative Societies. 


Madhya Pradesh Municipalities Act (37 
of 1961) 
See under Municipalities, 


Madhya, Pradesh Pablic Trusts Act (80 of 
4951), S$. 32—Scee also Limitation Act (33 
-of 1963), S. 21 Madh Pra 185F (May) 


————§, 82 — Section 382 is procedural — 
Public trust not registered — Suit to en. 
force right on behalf of trust—5, 32 bars 
hearing and not filing of suit 

Madh Pra 185E (May) 


Madhya Pradesh State Transport Appel. 
lata Tribunal (Appeal and Revision) Rules 
(1972), R. 4 £? (5) — See Motor Vehicles 
Act (1939), S. 34 Madh Pra 2€9B (Oct) 


re District Municipalities Aot (5 of 
920 
See under Municipalities, 


Mahommedan Law — Minor — Guardian— 
Powers of— Alienation by defacto guar- 
dian—Validity Andh Pra 248B (Oct) 


Motor Wehicles Act (4 of 1939), S. €4— 
See also Constitution of India, Art. 226 
Madh Pra 269A (Oct) 
9, 64 — M. P, State Transport Appel. 
late Tribunal (Appeal and Revision) Rules 
(1972), Rule 4 (4), (5) — Admissibility of 
additional evidence— Petitioner not seek- 
ing permission to produce additional 
evidence before Tribunal nor referring to 
documents fled—Held, Tribunal was not 
bound to look into the documents filed 
before it Madh Pra 2€9B (Oct) 
eS, 68F (2) — Andbra Pradesh Motor 
Vehicles Rules (1964), R. 321 — Power of 
delegation is contained in S, 68F (2) — 
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Motor Vehicles Act (contd,) . 
R. 321 is therefore not ultra vires the 
powers of the rule making authority 
Andh Pra 204A (Aug) 
——S, 687 (2) — Delegation of powers 
under, to Secretary of Regional Transport 
Authority who is also an ex.officio mem- 
ber of Regional Transport Authority: not 
prohibited- Andh Pra 2048 (Aug) 


-———5. 110B — Accident — Negligence — 


Deceased boy who was on footpath on 
left side bit by jeep which went off road 
m Doctrine of res ipsa loquitur applies 

i l Kant 2861A (Oct) 
——S, 110B—Negligence-—]eep accident 
—Causing death of boy of 5 years—Boys 
flying kites at. the place of accident — 
Parks on either side of road— Held it was 
the duty of the driver to check up the 
- speed 
——S§, 110B— Death of boy of 5 years by 


jeep accident — Quantum of compensation 
Kant 261C (Oct) 


MUNICIPALITIES 


-~-Bengal Municipal Act (45 of 1932), S. 130 
=-See lbid, S. 165 (A) 
———S, 138 (dd)—See Ibid, S. 165 (A) 

Cal 180A (July) 


| Ss, 165 (A), 130 and 138 (dd) — Up. 


authorised structures on holding — Tres. 
passers’ holdings allotted by numbers of 
holding and trespasser were shown as 
occupiers without notice to owner—Order 
is illegal Cal 180A (July) 
——S, 330 — Erection of buildings with. 
out permission—It is for the municipality 
to take steps for their demolition. 

a Cal 180B (july) 


` —Caloutta Munisipal Kot (83 of 1954), 
_ 5, 414—Demolition of unauthorised con- 


struction — Discretion of Tribunal — 


Order under S. 414, merely on the sub- 
mission of parties, was not correct 
| Cal 43 (Feb) 


— Delhi Municipal Corporation Act (66 of 
4957), S. $48 (1)— Demolition order should 
contain reasons—Order not giving reasons 
was quashed in writ proceedings ` 

l | + Delhi 111A (Apr) 
‘—Goa, Daman and Din Municipalities Act 
(T of 4969), S. 28 (4) — Special meeting— 


Businesss not specified in notice—Cannot - > 


be transacted in special meeting 
l Goa 237A (Sep) 
-———§s, 52 (6), 63 (4) — Elections to Sub. 
jects Committees — Can be held without 
co-option of members to be co-opted: 
Goa 237C (Sep) 


Kant 261B (Oct) 


Cal 1804 (July) 


- Munictpalities—Goa, Daman & Diu Munioh- 


palities Act (contd.) 
——§, 63 (4)—See also Ibid, $., 52 (2) . 
| Goa 28°C (Sep 
——Ss, 63 (4), 68 — Elections to Subject 
Committees — Holding of — Framing of 
Bye.laws under S. 68 ig not a condition 


precedent 4 Goa 2397D {Sep}; 
——S, 88—See Ibid, S, 63 (4) 
Goa 237D {Sep}; 


—~—-§, 78 (14)--Meeting to elect members. 
of Standing Committee and Subjects Com.. 
mittees—Adjournment—Validity ` 

~ Goa 2378 (Sepp. 
—Goa, Daman and Diu Municipalities 
(Elections to Subject Committees) Hules 
(1970), R. 4 — See Municipalities — Goa,.- 
Daman and Diu Municipalities Act. (7 of 
1969), 5. 78 (14) Goa 287B (Sep} 


—Hyderabad Municipal Corpopation Act 
(2 of 1956), S. 402 (1) (a) — “Cbsiruction 
or encroachment” — Lorry laden with 
goods standing on street for bona fide . 
loading and unloading of goods cannot 
cause any obstruction Andh Pra 40 {Feb} 
—Karnataka Municipalities Act (28 of 
4964), S, 42 (11), Proviso—See Ibid, S. 382 

7 | Kant 49 {Feb} 
——-Ss, 382, 42 (11),: Proviso — Mysore 


‘City Municipalities Act (7 of 1933) re. 


pealed—Notification D/. 21.11.1961 under 
Proviso to S. 28 (12) of repealed Act — 
Government Order dated 5.8.1975- pur- 
porting to supersede earlier Order — Not 
an order under Proviso to S. 42 (11) 

l Kant 2 (Feb) 
—Madhya Pradesh Municipalities Xot (37 
of 1964), S. 110 (4) — Suit for compensa. 
tion against Municipality for work done- 
under contract Contract not executed as. ~ 


. required by’S.‘110 (4)—Suit maintainable 


— Principles of Ss, 85 and 70 of Contract 
Act to be applied Mach Pra 1D (Jan): 


— Madras District Municipalitics Aet (5 of 
1920), S. 85 — See T. P, Act (4 of 1882), - 
$S.91- Mad 192 (July} - 
——S§, 332 — See T, P, Act (4 of 1882), 
S.9 Mad 198 (July} 


— Orissa Municipal Act (28 of 1980). S. © 
— Suit against muvicipality in the name 
of Municipal Council — Supersession of 
municipality pending suit —. Suit can 
proceed in the name of the municipality 


——-§s, 39, 47 (1) of the Orissa Municipal - 
Rules (1953), R. 8—Election of Chairman 

and Vice-Chairman — Notice to Coun- | 
cillors — Reasonable notice to be giyen 
should be at least three days ss pro- 
vided by R. 8 iOrissa SE (Mar 


Ozissa 5¢ {Feb}. . 
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Orissa Municipai Act (contd.) 

S, 47 (1) — See Ibid, S. 89. i 
Orissa 85 (Mar) 

(Orissa Municipal Rules (4958), R. 8—See 


Municipalities — Orissa Municipal Act. 


(1950), 5. 39 Orissa 85 (Mar) 


= Uttar Pradesh Municipalities Act (2 of 
4916), S. 298 — See Ibid, S. 293 (2) (d) 
i All 29 (Feb) 
=S, 293A — See Ibid, S. 298 (2) (d) 
° All 29 (Feb) 
=S, 294 — See Ibid, S. 298 (2) (d) 

- All 29 (Feb) 
~S, 298 (2), (d), 298, 298A, 294— Bye- 
laws levying registration fee in respect of 
every transaction of sale and purchase of 
cattle — Bye-laws are ultra vires the 
powers of Municipal Board Al] 29 (Feb) 


Orissa Education Act (15 of 4989) 
See under Education. 


Orissa Estates Abolition Act (4 of 1982) 
' See under Tenancy Laws. 


Orissa Forest Contract Rules. R., 2 — 
Illicit felling of trees by forest contractor 
~~ Assessment of compensation by D.F.O. 
— Contractor not afforded opportunity of 


being heard — Assessment cannot be en- 


forced Orissa 187 (July) 
Orissa Hindu Religions Endewments Azt (2 
of 1952), Ss. 32 (2) and 42 — Scheme 
under S. 42 — Scheme of Administration, 
Ci, 18 — Forum of appeal — Order of 
suspension of temple servant as punish. 
' ment — Appeal against — Lies under 
S. 82 (2) of the Act and not under Cl, 38 
of the Scheme of Administration for the 
_ temple settled under the old Act 
`- Orissa 896A (Mov) 
S, 42 — See Ibid, S. 32 (2 
| . Orissa 296A (Nov) 
Orissa House Ront Control Ast (84 of 4368} 
See under Houses and Rents. 


Orissa Land Reforms Act (46 of 1940) 
See under lenancy Laws. - 


Orissa Money-Uenders Act (3 of 1939) 
See under Debt Laws, ` 

Orissa Money Lenders Rules 
See under Debt Laws, 

Orissa Municipal Act (28 of 1980) 
See under Municipatities, 

Orissa Municipal Rules (4953) 
See under Municipalities, 

Orissa (Scheduled Areas) Monoy.Lesders 
Regulations (2 of 1988) 
See under Debt Laws. 


PANCHAY ATS 
—Karnataka Village Panchayats ands 
Losal Boards Elestion Rules (1959), R. 8 
—Nomination paper presented on last 
date fixed for receipt of nomination paper- 
as evidenced by receipt of Election OM.. 
cer — Nomination paper should also be- 


treated as bearing that date” 
| Kant 262A (Cet): 


—Uttar Pradesh Kshettra Samiti and: 
Zilla Parishad Adhiniyam (83-of 1961),. 
S. 239 (2) — Bye-laws under — Bye-laws 
creating monopoly in respect of carcass. 
utilisation in favour of highest bidder— 
Validity l All 93 (Mar): 


~— West Bengal Panchayat Act (1 of 1987),. 
S, 25 (2) — General Clauses Act (10 of 
1897), S. 21 ~Bengal General Clauses Act: 


. 


(4 of 1899), S. 22 — Change in notified: 


name of Panchayat by corrigendum noti. 
fication—If permissible Cal 129 (May): 


Partnership Act (9 of 1932), S, 7 — Part.. 
nership at will—Meaning of 

Pat 25% (Jan): 
——5, 11—See Ibid, $. 44 Pat 25D (Jan): 


=S, 29 —Mortgage of partner’s share— 
Subsequent dissolution of firm -~ Suits: 
filed by mortgagee on said mortgage dis. 
missed — Mortgagee’s claim to realise- 
debt from sale.proceeds in dissolution 


whether barred Ker 217 (Aug); 


——§, 43 ~See also è 
(1) Ibid, S. 44 ` . Pat 25E (Jan): 
(2) Civil P. C. (1908), O. 6, R. 2 
Pat 25B (Jan): 
——5, 43 (1) —Dissolution of partnership- 
—Notice to partners — Service of sum- 
mons accompanied by copy of plaint is. 
not sufficient notice Pat 25C (fan) 


"9S, 44 and 11 — Dissolution of part. 
nership—Power of Court or right of parte. 
ner cannot be curtailed by private con- 
tract, AIR 1939 All 548 and AIR 1976 
AH 141, Dissentad Pat 25D (Jan): 


———§s, 44 and 48—Suit for dissolution of 
partnership — Notice under S$., 48 is not- 
pre-requisite condition Pat 25E (Jan) 
———§, 47 — See Civil P, C. (5 of 1908). 


PROHIBITION 


—Rajasthan Prohibition Act (47 of 1859). 
S. 1 (3) — See also Constitution of India, 
Art, 14 Raj 229C (sep): 
—-—-5, 1 (3) — Notification dated 12.10. 
1977 specifying areas to which Act was: 


-~ 


“26 
Probibition — Rajasthan Prohibition Aot 
` (contd.) 

“extended with efect froma artain date 
--Nothing. wrong. in applying the Act 
‘stage by stage and in the light of experi. 
<ence gained Raj 229B (Sep) 


Provincial Insclyency Act (5 of 1920), 
S. 87 — See ‘Specific Relief Act (1968), 


‘5.16 All 30 (Feb) 
——-§, 48 —See Specific Relief Act (1988), 
S. 16 All 30 (Feb) ` 


‘Provineial Small Cause Courts Act (9 of 
74887), S. 25 (as applicable to U. P.) — 
‘Interference i in revision--Principles as to 
All 200A (Aug) 


Public Premises (Eviction of Unautho. 
stised Oscupants) Act (32 of 1958), S. le.D 
—-Recovery of damages for- use of pre. 
mises — Damages are to be treated as 
„arrears of land revenue Cal 127B (May) 


fPablic Premises (Eviation of Uneutho. 
mised Occupants) Act (20 of 1971), 5. 4— 
-See also Constitution of india, Art. 14 
Panj 604 (Feb) 
en 4—Residential premises put in use 
<as paying guest houses — Premises be. 
comes business premises—Occupant liable 
xto be evicted Punj 60B (Feb) 


PUBLIC SAFETY 


_ — Criminal Law (Amendment) Ordinances 

(88 ef 1944), 5. 18 &) — Forfeiture pre. 
vided by S. 18 (8) is. not penalty within 
Aart, 39 (1) of Constitution Cal 42B (Feb) 


Dane FC 


Pablis Works Department Gode (1942 
Wån.)}, Para. 248—Estimate—Meaning of 
Gauhati 286B (Sep) 
———Para, 829 — Advance payment — 
‘When ean be made Gauhati 236A (Sap) 
@eanjah Co-oparative Societies Aat (44 of 
4955) 
See under Co-operative Societies 
Punjab Co.operative Societies Ast {25 ef 
4964) 


See under Co-operative Societies 


-Punjab General Clauses Act (4 of 1898), 
5, 4—Sea Co.operative Societies—Punjab— 
‘Co.operative Societies Act (1961), S. 56 
Panj 187B (May) 
‘Punjab High Court Rules and Orders 
See under High Court Rules and Orders 


‘Punjab Polioa Roles (4934), R. 28 — Sur. 
-yeillance order —Action under— Whether 
eponstituted infraction of right under 
Arts, 19 (1) (d) and 21 of Constitution 
Delhi 255 (Oct) 
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Punjab Tenancy Act (46 of 4887) 
See under Tenancy Laws j 


Punjak Village Common Lands (Regala i 
tion) Aot (18 of 1961) 
See under Tenancy Laws 


Railways Aat (9 of 1890), S. 82.A — See 
Civil P. C. (1908), O. 22, R. 8 
| All 276 (Nov) 
Rajasthan Exoise Act (2 of 1980), S. 13 — 
See Costitution of India, Art. 14 
Raj 229C (Sep) 
——S, 19 — See Constitution of India, 
Art, 14 Raj 229C (Sep) 


wom, 24 — See Constitution of India: 


Art. 226 Raj 229A (Sep) 


wmmeS, 35 (1) (a) — Seo Constitution of 
Jodia, Art, 14 Raj 229C (Sep) 


Rajasthan Irrigation and Drainage Act 
(24 of 1984), S, 3 (1) — Rajasthan Irriga- 
tion and Drainage Rules (1957), Rr. 55, 
56 — Appeal under R, 55 against order of 
Divisional Irrigation Officer — Could be 
preferred within 30 days of limitation as 
prescribed by R, 56 Raj 278 (Jan) 


~eme5, 53 (2) — Rajasthan Irrigation and 
Drainage Rules (1937), R, 55 — Finality 
of order of Divisional Irrigation Officer 
passed under &, 53 (1)—~ Subject to appeal 
as provided by R. 55 Raj 27A (Jan) 


——S, 53 (2) — Whether bars appeals 
under R,55 — Section grants only juris. 
diction to Civil Court but dees not probi. 
bit depirtmental appeals Kaj 27G (jan) 


S, 53 (8)— Words and Phrases—"Sueh 
order’ — Meaning of words — Not restricted 
only to original order passed in appeal as 
original erder will mergs in appellate `- 
Order Raj 27D Gan) ` 
<5, &5 — Ses Rajasthan Irrigation and 
Drainage Act (1954), 3. 3 (1) 
_ Raj 27B (Jan) 
Rajasthan Irrigation and Drainage Rules 
(1257), R. 55 — See Rajasthan Irrigation 
and Draimage Act (1954), S. 53 (2) 
Raj 27A (fan) 
R, 56-—~ See Rajasthan trtigation and 
Drainage Act (1954), S. 3 (1) 
Raj 27B (Jan) 
Rajasthan Prohibition Act (47 of 1969) 
See under rrohibition 


Representation of tha People Act (43 of 
4951), S. 14 (2) — Notification under, by 
the President calling upon the holding of 
election — Election Commission can go 
beyond the Act and the Rules and rely on 
its powers under the Censtitution 

Deiki 14B (Jan) 
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Sepresontation of the People Act (contd.) 


PREP eC 
+ 


ee . 
(1) Constitution of India, Art. 324 
Delhi 14A (Jan) 
(2) Constitution of India, Art. 226 . 
ý Delhi 14C (Jan) 
meu, BAA —See 


(1) Constitution of India, Art. 324 i 
. Delhi 14A 'Jan) 
(2) Constitution of India, Art. 226 
Delhi 14C (Jan) 
——S, 81 (1}—Presentation of petition — 
“Must be by candidate himself—Presenta- 
‘tion by his counsel held as invalid 
Madh Pra 182 (Jul) 
ima S, 8} (8), 88 (2) — Supply of copy of 
“election petition — Requirement as to — 
Nature of Him Pra 288A Sep) 
——«§, 81 (8) — Attestation of election 
petition — Substantial compliance with 
“the requirement suffices 
a a Him Pra 238B Sep) 
———-§, 83 (1) (b) — Election petition — 
Contents —Allegation of corrupt practice 
“within S. 128 (2) (3) aad (7) — Sufficient 
Particulars. mentioned in petition—Peti. 
‘tion held was maintainable 
i Ker 226A (Aug) 
—~-~§, 83 (2)—See Ibid. S., 81 (3) = 
Him Pxa 238A ‘Sep) 
———5, 99—See Ibid, S. 128 (7) 
Ker 216C (Aug) 
————§, 100 —See also Ibid, §, 123 
Gauhati 173B Jul) 
——~-5, 100 — Setting aside of elections— 
Principles to be kept in mind 
Gauhati 178A (Jul) 
——~S, 100 (1) (d) (iv) — Word '“non-com. 
‘pliance’, meaniog of, AIR 1961 Madh 
Pra 84 and AIR 1988 Punj 88, Dissanted 
Trom Delhi 148 {Jan} 
n95, 128, 100 —Charge of corrant Drac- 
“tice — Proof Gauhati 173B (Jul) 


=S, 123 (2) and Proviso (a) (i) —Undue 
‘influence—Religious dignitaries—Appeal 
‘to persons of community — When does 
not amount to undue influence 

Ker 216B (Aug) 
=S, 123 (7) — Consent of candidete — 
‘Proof Gauhati 178C (Jul) 


——~Ss, 123 (7) and 99~Corrupt practice 
—Procuring of assistance from Folice 
“Officer ~Police Officer is guilty of co:rupt 
practice —His name can be mentioned in 
<order under S, 99 Ker 216C (Aug) 


mO, 153 —See 
(1) Constitution of India, Art. 324 
Delhi 144 (Jan) 
(2) Constitution of India, Art, 226 
Delhi 14C (Jan) 


Representation of the People (Conduct of 
Election) Rules (1981), R. 63 — See Con. 
stitution of India, Art, 324 

Delhi 14A (Jan) 
~R, 64 — See Constitution of India, 
Art, 324 Delhi 14A (Jan) 


~——R, 66 — See Constitution of Indiat 
Art, 324 Delhi 14A (Jan} 


Rules for Management of Non-Govern. 
ment High Schools Including Aided 
Sshools, Rule 25-—-See Education—W. B. 
Secondary Education Act (37 of 1950), 
S. 62 Cal 235 (Sep) 


Rules of Election to the Committees of 
Co-oparative Societies (Haryana), Rr. L 
and 34 — Assistant Registrar not autho. 
rised by Registrar to act as ‘returning 


officer’ by special or general order — 


Rejection of nomination paper is illegal 

: Punj 89 (Mar) 
Sale of Geods Act (3 of 1938), S 18—Con. 
tract for sale of unascertained goods — 
Transfer of property Cal 208B (Aug) 


Santhal Parganas (Supplementary Provi- 
sions) Tenancy Act (44 of 1949) 
See under Tenancy Laws, 


Bea Customs Act (8 of 1878), S, 167 (8) — 
Manganese Dioxide ore — What consti. 
tutes Cal 212 (Aug) 


Specific Relief Act (i of 1877), Ss. 14 and 
15—Illustrative case — Unperformed part 
being considerable in proportion — Plain. 
tiff not confining their claim to perform. 
able portion — Plaintiff held mot entitled 
to specific performance of any part of 
the contract Cal 738 (Mar) 


S, 15—5ee Ibid, S, 14 Cal 73B (Mar) 


Spacific Relief Act (47 of 1993), S.6— 
Nature of possession to be established — 


Specific titla alleged by plaintif not 


established —Suit can be decreed on basis 
of possessory title ‘ All 104B (Apr) 


——-§, 12—See Specific Relief Act (1877), 
S. 14 Cal 73B (Mar) 
~g, 14 and 41—Determinable contract 
—Suit for mandatory injunction direct. 
ing defendant to execute formal agree. 
ment—Clause in contract entitling either 
party to terminate same by giving 39 days 
notice — Contract is determinable — In. 
junction cannot be granted as contract 
cannot be specifically enforced 

: Cal 78 (Mar) 
=>, 16 — Provincial Insolvency Act 
(5 of 1920), Ss. 37 and 43—Insolvéncy ap. 
plication — Agreement before adjudica- 
tion that Receiver would execute sale deed 
of A's property in B's favour with condi- 
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_ Bpecific Relief Act (4963) (contd.,) 
tion of reconveyance — Receiver execut. 
ing sale deed in B's favour without condi. | 
tion of reconveyance — Suit by A for ; 
reconveyance— Maintainability 

All 30 (Feb) 
—S, 16—Scope— Readiness and willing. 
ness to perform the contract by the Ex. 
ecutors under the Will Cal 73C (Mar) 


—...5, 21—Scope — Plaintiff not entitled. 


to to specific performance from inception 
due to impossibility of perfor mance — 
Plaintiff tco did not press claim for 
damages either simpliciter or in substitu. 
tion — Held not entitled to compensation 

Cal 78E (Mar) 


—— 5. 34, Proviso—Plea based on proviso — 


must be raised at the earliest possible 
opportunity | All 141B (June) 


——Ss, 84 and 87— Civil P. C. (1908), S, 9 
Disturbance of possession — Remedies 
open to person in possession 

Cal 246 (Oct) 
— S, 87—See Ibid, S. 34 Cal 246 (Oct) 


mm, 88-- Suit for permapent injunction 
— Right of privacy — Violation of — In- 
function against All 275 (Nov) 


~——S, 41—See Ibid, S.14 Cal 76 (Mar) 


Succession Act (39 of at x 83— See also 
Evidence Act (1372), S 
ail 100A (Apr) 


——S, 63-—Will~Execution—Froof of 
Cal 249B (Oot) 
oS, 78—Will — Onus of proof on. pro- 
pounder — Nature of — Appreciation of 
evidence — Interference with concurrent 
finding in second appeal Mad 219 (Aug) 


mS, 90 — Will bequeathing property — 
Validity of— To be determined according 
to law in force when testator died- and 
not when -Will was executed 
Madh Pra 268 (Oct) 
Tamil Nadu: Bgricuitaura, pand Rocords of 
Tenanoy Rights Act (40 of 1969) | 
See under Tenancy Laws. 
' Yamil Radu Asriculturists' Relief Act 
(4 of 4938} 
See under Debt Laws. 
Tamil Nadu Buildings (Lease and Rent 
Control) Act (18 of 1880) 
See under Houses and Rents. 


‘Tamil Nadu Cultivating Tenants Arrears 
of Renz (Relief) Act (2:1 of 4972). 
See under Tenancy Laws, . 


famil Nadu Estates {Abolition and Gor- 


version into Ryotwari) Act (26 of 1948) 


See under Tenancy. Laws. : 
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Tamil Nadu High Court Fees Rules, 185E 
See under High Court Rules and Orders» 


Tamil Nadu Bindu Religions and Charit- 
able. Endowments Kot (22 of 1959), 5. 6 


;(20) = Samadhi — -When can be said to 


have evolved into a temple— Proof 
one Mad 184 (J uly 


— Ss, 63 and 108— Swit by joint trustees. 
for permanent injunction against trustee 
— Not covered by 8.68 — Jurisdiction of 
Civil Courts not barred under $, 108 

Mad 22A {jan} 
ae S, 108 — See Ibid, S. 63 
| Mad 22A (Jan} 


Tamil Nadu indebted Agriculturists® 
(Tomporary Relief) Act (18 of 1976) 
See under Debt Laws, 


Tamil Nadu Indsbted Persons’ {Temporary 
Relief) Act (2resi Act 46 of 1976) — 
See under Debt Laws. 


Tamil Nadu Land Encroachment Kot (3 of 
4905), S. 6 — See ibid, S.7 
Mad 228 (Aug} 


——Ss, 7, 6. —Notice under S. 7 not served 
Proceedings under S., 6 cannot be taken 
Mad 223 (Aug) 


Tamil Nada Land Reforms (Fixation of 
Ceiling on Zand) Act (58 of 1961) | 


See under Tenascy Laws. 


- Tamil Nadu Revenus Recowery Rot (2 of 


1964), S. 35 —Sale — Amount. higher than. 


_what was due demanded and property 


sold for realisation of such higher 
amount--Effect. - Andh Pra 95B {Miar} 


-——-§, 44 — Eecxessive sele — Four items. 
sold consecutively fetching amount for 
which sale was proclaimed — Sale of 
fifth item is hit by S. 44 aad is illegal 
Andh Pra 95G (Mar 


m=, 52 —Costs awarded to Government: 
in writ petition —Caanot be recovered ag 


arrears of laud revenue 
Andh Pra 95A (Mar}: 


Tamil Nadu Willage Souris Act (4 cf 
4889), Ss. 46,78 — Village Munsif Court 
passing decree — Must give reasons sup- - 
porting tha decision, the decree being 

liable to be revised. under S. 73 — No 
distinction under S, 48 between decree 
passed.ex parte and decree passed on 
contest . - Mad 288 (Nov}: 


mmm D, 73 - — See Ibid, S, 46 
Mad 288 (Novi 
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TENANCY LAWS 
~ Bodhra Pradesh Land Reforms ( Ceiliag 
on Agricuitaral Holdinge) Act (4 of 1973), 
S. 3 (d) —‘Double Crop wet lands'~Mean- 
dng of - Andh Pra 37 (F2b) 
5, 3 (d) (i) and Proviso (a) — Lend 
dncluded in Sch, B — It can still not be 
treated as double crop wet laud if cover. 
ed by Proviso (a) Andh Pra 155D (June) 


~S. 3 (d) (ii) — Double crop wet lend 
— Definition of — Gingelly whether irri- 
gated crop Andh Pra i254 (May) 


~S, 8 (d) (ii) and Proviso (G) — Out of 
six faslis second crop raised in four faslis 
with water from Govt. source — Land 
held was not double crop wet land , 
Andh Pra 155C (June) 
=5, 3 (2) — Laad registered as dry 
dands _. Declarant not entitled to receive 
supply of water to his land from the 


Goverament source as of right — Lands . 


must be treated as dry lands - 
Andh Pra 145B (June) 
———-§, 3 (f) (i) — "Their minor sons” — 
One of the wives of declarant dying be- 
fore notified date — Declarant having 
another wife living —Whether the minor 
sons of the dead spouse can be included 
in the family unit of the declarant 
| Andh Pra 70 (Mar) 
——Ss. 8 (É), (0), 4 (1) Explanation — 
-Ceiling area of family unit — Laad how. 
-soever held by all the members of the vnit 
have to be taken into consideration in 
fixing ceiling area Andh Pra 8 (Jan) 


5, S (i) — Land possessed otherwise 
than in capacities mentioned should be 
vax cluded Andh Pra 278 (Nov) 


=S, 3 (j) — Land under ryotwari seftle- 
ment — Presumption under 5, 3 (j) Ex. 
lanation could be rebutted 

| Andh Pra 244A (Oct) 

——-§, 3 (j) — Mere situation of land cn a 
higher level would not entitle exclusicn 

_Anch Pra 244B (Oct) 

“S, 4 (1), Expin.—See Ibid, S. 3 (£) (0) 

Anch Pra 8 (an) 


oe, 4A (as inserted in 1977) — Fanily. 


unit consisting of father, mother, two 
minor sons and a major son — Major son 
held entitled to one standard holding and 
the family unit to another standard hold: 
ing Andh Pra 145A (Jane) 
=S. 5 — Classification of lands — Basis 
4o be adopted Andh Pra 71 (Mar) 


9, 5—Fixation of shares of declarants 
ån joint family property by rejecting will 


made by Karta — Validity . 
Andh Pra 284A (3ep) 


R. 34 (4) 


Yenancy taws — A, P. Hand Reforms 
(Ceiling on Agricultural Holdings) Aot 
(contd.) 

——~§, 7—See also T, P. Act (1882), S. 128 

Andh Pra 11A (Jan) 


——-§, 7 — Sale of lands by declarant — 
Explanation that he sold Jands as they 
were in different village being plausible 
should be accepted — Lands should be 
excluded from his holding 
| _  Andh Pra 155B (Tune) 
——35,9—Order by Land Reforms Tribu- 
nal that certain persons do not hold land 
in excess of ceiling area -- Re.opening of 
case — Neither the Lribunal is competent 
nor can the Commissioner direct it to 
reopen Andh Pra 245 (Oct) 
——5. 10 — Compuiation of holding of 
declarant for fixation of ceiling -~Effect of 
separate property being put in common 
hotchpotch Andh Pra 277 (Nov) 
———§s, 10 (4) and 20(8) — Final notice 
under S. 10 (4) — Nature of — Proper. re. 
medy for aggrieved party 
Andh Pra 39 (Feb) 
——§, 19 — Sea Civil P, C. (1908), O. 21, 
. 34 (4) Andh Pra 128 (May) 
——§, 20 (3)—See also Ibid, S, 10 (4) ` 
: Andh Pra 39 (Feb) 
——5, 20 (8)—Appeal under— Limitation 
—Time begins to run not from the date 
of pronouncement of the impugned order 
but from the date of its communication 
to declarant Andh Pra 158 (July) 


———5, 21 — Revision — Concurrent find. 
ings of fact — Findings of Land Reforms. 
Tribunal and Appellate Tribunal that 
certain gift was not a genuine transac. 
tion and that the land.holder did not 
discharge the onus of establishing that 
the gift was not effected in enticipation 
of and with a view to avoid the Ceiling. 
Law —No error of law or of jurisdiction — 


Findings of tribunals, not interfered with 


Andh Pra 94 (Mar) 
=, 2i—Revision—Findings of facts— 
Findings of Appellate Tribunal based on 
relevant evidence—No error of jurisdic. 
tion—Held, interference called for . 
Andh Pra 125B (May) 


—S, 21 — Revision under — Petitioner 


cannot be allowed to adduce evidence for 
first time at revisional stage 
Andh Pra 1554 (June) 
——5S, 24 — See Civil P. C. (1908), O. 21, 
. Andh Pra 126 (May) 


— Andhra Pradesh Land Reforms (Ceiling 
on Agricultural Holdings) Rules (1947), 
R. 15 (2) and (8) — Who cao present 
appeal —Appeal on behalf of Government 


- yent of 
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Tenanoy Laws—A., P, Land Reforms (Coil. 
ing on Agricultural Holdings) Rules 
(contd,) . “ 


— Authorised officer alone can present 
such appeal Andh Pra 157 (Jan) 


— Āndhra Pradesh (Telangana Area) Ten- 
ancy and Agricultural Lands Act (21 of 
4930), Ss.82 and 98 — Petition for re. 
covery of possession under—Not governed 
by Limitation Act Andh Pra 156D (June) 


—S, 38D — "Person interested” — Un. 
registered agreement of sale — Party in 
possession by virtue of, cannot claim to 
be a '' person interested” 

Andh Pra 156F (June) 
—S. 38E — G, O. Ms. No. 125 dated 
22.2.1978, Rule 4—List of protected ten- 


ants entitled to be declared ag owners — 


Proper procedure, indicated 
s Andh Pra 144 (June) 


——S, 39E — Scheme of 


Andh Pra 156A (June), 


— §, 88E — Certificate of ownership — 
Not a conclusive evidence of protected 
‘tenant’s ownership 

Andh Pra 156B (June) 
——S§, 38E — Restoration of possession— 
‘Only after the notified date : 

Andh Pra 156C (June) 
——§, 98-—-See Ibid, S. 82 l 

Andh Pra 156D (June) 


 —Andhra Pradesh (Telangana Area) Pro- 
tested Tenants (Transfer of Ownership of 


Land) Rules, 1873, R. 4 (8) — Petitioner 7, 


in possession of lands since long — Whe- 

ther entitled to notice before grant of 

ownership certificate to tenant 
Andh Fra 156E (June) 


— Bergal Tenancy Act (8 of 1885), $. 146. 


A (8)—Representation — Presumption of | 


—Rebuttal — Requirements 
~ Cal 162 (July) 


— Bihar Land Reforms Act (30 of 1950), 
S. 7—-See Ibid, S. 18 Pat 88A (Mar) 


——Ss.13 and 7 — Chhota Nagpur Te- 
nancy Act (6 of 1908), S, 85— Limitation 
— Order, in revision of Additional Col. 
lector cancelling order of B, D. O. fixing 
land — Held to be administrative 
order — There is, therefore, no bar of 
limitation 
—-§, 35—Scope of—Suit for declaration 
that plaintiff is occupancy raiyat and 
not liable to eviction — Not barred by 
S. 35—Writ application not maintainable 


for the purpose as alternate and more . 


appropriate remedy is available. 
Pat ¿8B (Mar) 


Pat 88A (Mar): 
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Tenancy Laws (contd.) + 

— Bihar Land Reforms (Fixation of Gell.. 
ing Arsa and Acquisition of Surplus 
Land) Act (42 of 1982), 5. 3 — See Ibid, 
S, 10 Pat 150 ; June): 
—-S§, 5— See Ibid, S, 10 Pat 150 June) 
— Ss, 10, 5,3—Determination of surplus: 
land— Death of landholder before start of 
proceedings — Determination of surplus. 
land without notice to heirs is ilezal — 
Legal aspects,- stated Pat 150 June} 


——Ss, 15 (3), 80 (as amended by Bihar: 
Land Reforms (Fixation of Ceilieg Area: 
and Acquisition of Surplus Land) 
(Amendment) Act (22 of 1576)) — Bibar- 
Land Reforms (Fixation of Ceiling Area: 
and Acquisition of Surplus Lend} 
(Amendment) Ordinance (Bihar Ordi- 
nance 219 of 1976), Cl. 3 —~Objection under 
S, 15 (8)—Appeal against under S 80—- 
S. 15 (8) deleted by Ordinance ia the- 
meantime— Right of appeal whethe: stil} 
there — Effect of Ordinance 219 of 1976 
on right of Appeal Pat 298 Nov} . 
-———=§, 830—See Ibid, S. 15 (8) 

Pat 298 Noy} 


— Bihar Privileged Persons Homestead . 
Tenanoy Act (4 of 1948), — S. 2 (i) & (jy— 
Privileged Persons Homestead Tenancy 


- Rules (£948), R. 5 — Privileged person: 


and tenant—Conditions to be satis&ed — 
Procedure Pat 190 -July} 


— Bihar Privileged Persons Homestead 
Tenancy Rules (4948), R. 5—See Tenancy 
aws — Bihar Privileged Persons Eome-. 
stead Tenancy Act (40 of 1948), 5. 2(i! & (j} 

~ Pat 190 : July} 


— Bihar Tenanoy Act (8 of 1885), S. 40 (1) 
— Application under for commutation. 


` of produce rent to cash rent—Application. 


rejected — Second application for same: 
purpose filed before succeeding offizer— 
Order obtained by suppressing fast of 
previous application and misleading. 
succeeding officer — Order of succeeding, 
officer wrong and illegal Pat 297G (Nov) 
——5, 40 (6) — Rejection of application 
for commutation of produce rent ta cash: 
rent— Appeal against the order — Main- 
tainable Pat 297A (Nov): 
——5,. 40 (6) -- Appeal— Order rejecting 
application under S, 40 — Appeal against. 
lies before Collector— Appeal filed before. 
Commissioner — Order of Commiss-oner 
in appeal is without jurisdiction 

Pat 297B (Nov) 


— -Bombay Tenancy and Agricullural. 
Lands Act (67 of 1948), S. 25A—Scops and: 
Applicability — Operation of the Section 
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Tenancy Laws — Bombay Tenaney and 
‘Agricultural Lands Act (contd.) 
is confined only to usufructuary mort- 
gage taken by tenant of the land from 
his landlord — It has no application to 
any other kind of mortgage taken out by 
a tenant of the land, AI R 1975 Guj 120, 
Not foll. . l 
-~———5. 25A—Scope and Ambit of 
Guj 16B (Jan) 
~——S. 88 (1) (c) (Amended by Acts 13 of 
1956 and 15 of 1957) — Effect — Takes 
away benefits granted under Ss. 1 to 87 
Guj 258 (Oet) 
— Chota Nagpur Tenasy Act (6 of 1905), 
S. 85— See Tenancy Laws — Bihar Laad 
Reforms Act (1950), S. 13 Pat 88A (Mer) 


— East Punjab Holdings (Consolidatian 
and Preventioa of Fragmentation) Act (30 
of 1948), S. 42—Revision— Govt. remand. 
ing case and directing Settlement Officer 
to depute Consolidation Officer to demer- 
cate land in dispute — Deputation of 
Asstt. Consolidation Officer is invalid — 
Report of S$, O. based on findings of 
A, G, O. would also be invalid 


Him Pra 174 (July). 


— J, & K. Qonsolidation of Holdings Bet 
(5 of 1862), S. 5 (b)—See Ibid, S, 57 
. - J&K 97 (Mer) 
=S, 57 and 5 (b) — Bar to Civil Jur-s- 
dietion — Suit for possession of land in 
question on basis of right of prior par. 
chase — Declaration under S. 4— Suit to 
be transferred to consolidation authority 
—Jurisdiction of Civil Court is barred 
J & K 97 (Mar} 


—Karnataka Land Reforms Act (19 of 
1962), Ss. 2 (18), 44, 45 (1) 48-A and 112 
{b) — Land not answering the definition 
under S, 2 (18) cannot be dealt within 
proceedings under the Act i 
Kant 215A (Avg) 
~———5S, 44—See Ibid, S. 2 (18) 
` _ Kant 215A {Arg) 
~ S, 44 (1)— Powers of Tribunal—Grent 
of occupancy rights —No application 
claiming tenancy — Absence of notice — 
Order granting occupancy rights held bad 
Kant 239A (Sep) 
~——- S, 44 (1) Occupancy right — Tutu. 
nal cannot force occupant to take occu- 
pancy right Kant. 239B (Sep) 
‘mmm, 44 (1)—Notice to landlord—Essen. 
tials of — Land mentioned in notice rot 
demarcated— Notice held bad as landlcrd 
could not meet the case thereby 
Kant 239C (Sep) 
amS, 45 (1)~See Ibid. S. 2 (18) 
Kant 215A (Aug) 


Guj 16A (Jan) -maiatainable 
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Tenancy Laws—Karnateka Land Reforms: 
Kat (contd.) 
mS, 48.A4—See also Ibid, S. 2 (18) 
Kant 215A (Aug) 
5, 48.A — Claim for registration of 
occupancy rights — Not contested before. 
Tribunal — Subsequent objection not. 
, Kant 47 (Feb) 
S. 48-A—Grant of occupancy right— 
Power of Attorney of objector alleged to» 
have consented to grant — His statement: 
not recorded nor statement signed by hinm 
obtained—Grant held invalid 
Kant 133A (May? 
——S, 48.A — Jurisdiction of Tribunal—- 
Grast of occupancy rights over non. 
agricultural land — Not within jurisdic. 
tion Kant 133B (May) 
———~-Ss, 48.A, 112 — Karnataka Land Re- 
venue Act (12 of 1964), Ss. 129, 1338 — 
Karnataka Land Revenue Rules (1966), 
R, 43 - Power to decide whether entry im 
mutation register is genuine or not, does: 
not vest in the Land Tribunal 
Kant 176 (Jul): 
mS, 48. A—~ Application for settlement of 
occupancy claim — Application filed after: 
settlement of land on another person— 
Extension of time to file application does. 
not cenfer a right to get the case re... 
opened Kant 177 (July 
-—S. 48.A—Applicatien under — Filing. 
of, beyond prescribed time—No separate: 
application for condonation of delay—. 
Question as to existence of sufficient: 
cause for condonation whether cannot be: 
decided by Land Tribunal 
Kant 284B (Nov): 
maS, 112—See Ibid, S, 48-A 
Kant 176 (July 
——S, 112 (b)—See Ibid, S, 2 (18) 
Kant 215A (Aug) 
——~Ss, 126 and 188—Powers of Tribuna} 
— Tribunal empowered to decide claims: 
of parties — Order directing party to: 
approach authority. for Inams Abolition 
-Order held bad Kant 240 (Sepy 
=S, 188--Substitution of S, 183 by Act: 
No. 27/1976—Effect of substitution 
f Kant 260A (Oct): 
~——-§, 183 (as substituted by Act 27 of 
1976)—Reference to Tribunal — Suit for- 
permanent injunction — Question of ten.. 
ancy set up — Case must be referred to 
Tribunal for decision Kant 260B (Oct): 
——§, 138— See Ibid, S, 126 
Kant 240 (Sep) | 
—Karnataka Land Reforms Rules (1974),. 
—-See Tenancy Laws — Karnataka Land: 
Reforms Act (1962), S. 48-A 
l Kant 284B (Nov) 





D2 
"Xəvasncy Laws (contd.) 
—Kerala Land Reforms Act (4 of 1984), 
*$s. 2 (59), 84, 85— Determination of ceil. 
zing limit—Land held under usufructuary 
mortgage cannot be left out— Expression 
“to hold land” in S, 2 (59)— Interpretation 
f Ker 265 (Oct) 


——S, 18.B — Applicability — Proviso. 


sapplies only to sale toa bona fide pur- 
«chaser {or consideration and not to a 


¿partition Ker 116B (Apr) 
-=—S, 82 (1) (C) — Scope and interpreta- 
ition of _ Ker 50 (Feb) 
——S. 84—See Ibid, $, 2 (59) 
: Ker 265 (Oct) . 
-———S, 85—See Ibid, S. 2 (59) 
| Ker 285 (Oct) 
m5, 104 (1) — Expression “to implead” 
-—Meaning Ker 1164 (Apr) 


-— Orissa Estates Abolition Act (4 of 1952) 
‘S. 8 (1) — Tiller’s interest — Does not vest 
din State Orissa 186 (Jul) 
 —_——__S§, 8, A— Ex intermediary applying for 
<settlement of land with him — Issue of 
motice pursuant thereto — Duty of occu- 
‘Paney tenant— Nature — Non-observance 
ffect Orissa 1498 (Jun) 


o—=5, §.A — Settlement of land by Col. 
‘lector under — Civil Court can examine 
«validity of settlement 
Orissa 149C (fune) 
—-S, 8-A (3), (4) — Khas possession of 
‘intermediary on date of vesting — Deter- 
«mination of — Respective jurisdiction of 
‘Civil Court and Collector as to — Nature 
«of: Orissa 149A (June) 


—Ozisss Land Reforms Act (16 of 1960), 
{Prior to Amendment by Act 29 of 1976), 
“Ss, 4 (1), 4 (5)— Application uncer S,4(}) 
.=Reqguisite enquiry not made— Power of 
Board of Revenue to revise orders and 
sremand Orissa 24 (Jan) 
-——S, 42-~See also Constitution of India, 
Art. $28 (8) Orissa 189 (July) 
—— 5, 42 — Suo motu proceedings by Re- 


“-yenue Officer on the report of Revenue’ 


Anspector Orissa 58 (Feb) 
—S, 42 — Ceiling procéedings — Farti- 
ation in land-holder’s family before 1.10. 
“1965 — Factum of partition accepted — 
effect Orissa 808 (Nov) | 
S. 48 (1) — See Constitution of India, 
Art, 226 (3) pone 189 (July) 
—S, 44— See Ibid, S.5 
"Odie 86 (Mar) 
~—— §, 44 (2) — See Constitution of India, 
Art, 226 (3) Orissa 189 (July) 
$, 45— See Ibid, $, 51 Orissa 86 (Mar) 


——Ss, 51, 59, 44, 45-— Settlement of ceil. 


xing surplus lands— Finality - 
Orissa 86 (Mar) 
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Tonancy Laws—Orissa Laud Reforms Aat 
_ (contd. ) 
S. 58 — See Ibid, S. 51 
Orissa 8€ (Mar} 


—Puniab Yonancy Act (16 of 1887) E, 59(3) 
— Gift of occupancy tenancy right by 
widow—In favour of nearest reversioners 
—- No acceleration of succassion — Gift 
held void and not voidable 

Punj 584 (Feb) 


—Santhal Parganas (Supplementary Pro- 
visions) Tenancy Aot (14 of 1949}, S, 20 — 
See Tenancy Laws—Bihar Land Reforms 
(Fixation of Ceiling Area and Anquisi- 
tion of Surplus Land) Act (1962), S. 10 
Pat 150 (June) 


—Tamil Nadu Agricultural Lands Reserds 
‘of Tenancy Rights Act £40 of 1969), 
Ss, 3 (6), 4 (1) (a), 4 (1) (b) and 5 (2)—Ap. 
plicability — Harmonious construction 
Mad 99 (Mar) ` 
=S, 4 (1) (a), (b)—See PGs = 3 c8) 
Mad 92 (Mar) 
——S. 5 (2)—See lbid, S, 3 (6) 
Mad 9¢ (Mar) 


—Tamil Nadu Cultivating Tenants Erraars 
of Rent (Relief) Act (21 of 1972), 35.3 — 
Order under — Matters to be considered 
before passing order. Mad 806 (Nov) | 


——5, 8 (1) (c) end (3) — Application 
under S. 8 (8) for vacating order of evic- 
tion — Condition precedent for — Prior 
adjudication as contemplated by S, 3 {1){e) . 
is essential Mad 228% (Aug) 


— Tamil Nadu Estates (Abolition ard Gon- 
version inte Ryotwari) Act (26 of 1948), 
Ss, 3 (d), 19.4 and 1]-Madras G, O. Ms, 
No. 387 Revenue dt, 12.2.1955 — Precondi- 
tion for grant of patta under S., 19.A— 
Pattas granted under Ss.11to14 dis. 
tinguished Mad 117B (Apr) 
S, 1i—See Ibid, S. 8 (d y. 
Mad 117E (Apr) 
— S, 19A—See Ibid, S, 3 (d) 
Mad 1175 (Apr) 


—Tamil Nadu Land Reforms (Fixasion of 
Ceiling on Land) Act (68 of 1861), S 3 (28) 
Explanation (as introduced by 5. 5 of the 
Amending Act (39 of 1972) ) — Scope and 
effect Mad 2) (Jan) 


-~ 7,6. Compensation for Tenants Improve. 
ments Act (40 of 1956), S. 4 (2)— Sea T. C, 
Land Conservancy Act eee S. 3 ʻi) (d) 
- Mad 84B (Mar) 
——S§, 17 — Kuthakapattom Rules (1947), 
Cls. 15, 18 - Kuthakapattom lease— Nature 
of Eviction of Tenant—Section 17 of the 
Act, if attracted Mad 84A (Mar) 
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“Tenancy Laws (contd,) 7 
—T, C. Land Conservancy Act (49 of 19531), 
S. 3 (1) (d)—Kuthakapattom Rules (1947), 
‘R, 26 (b) (iii), Cl. 18 — Cancellation of 
‘Kuthakapattom lease of Government 
peromboke — Fact that cancellation was 
-ordered to take effect after three months. 
it could not be said that it was a notice 
-of any future cancellation— Section 3 (1) 
(d), not attracted — After cancellation, 
‘tenant could not claim that he was hald- 
‘ing land under grant — If he woulc be 
‘tenant holding over liable to be evicted— 
Tenant could not contend that State aad 
mo authority to evict him 
Mad 84B (Mar) 


-—Uttar Pradesh Consolidation of Held. 
Ings Act (5 of 1984), S. 4 (2), 4A, 44 & 52 
— Notification under S, 4 (2) issued by 
‘Director of Consolidation recommencing 
consolidation operations after its cloture 
by. notification under S, 52—Validity - 
All 5A (an) 
-———§, 4A — See Ibid, S. 4 (2) 
All 5A (an) 
-———§, 9 — Objection under — Claiming 
‘girdari rights~—Petitioner proved to have 
been in possession of lands over pas: 30 
years —Oral as well as documentary əvi- 
-dence supported petitioner’s case — His 
evidence stood not only unrebutted but 
opposite party’s evidence contained an 
admission in favour of the petitioner — 
Held, the consolidation officers errec in 
daw in not upholding the claim of the 
petitioner All 63 (Mar) 
—Ss. 9, 9A— Conciliation proceedings 
—Right of interested person to file otjec. 
tion— Scope All 68 (Miar) 
—5, 9— Proceedings under — Pendency 
of Civil Suit for cancellation of gift deed 
executed by co.bhumidar on grcund 
that it was fictitious or obtainec in 
manner which rendered it voidablbe — 
- Proceedings before Consolidation Court, 
to be stayed by it All 91A (Lar) 
—~S.9 — Objections under — Delay in 
filing ~Condonation—Cannot be condon- 
ed on ground that the matter related to 
Tights of Gram Samaj All 233A (Sep) 
—S. 9 — Obfections under — Delay in 
fling— Delay to be counted from date of 
publication of records under S. 9 
All 288B (Sep) 
——S, 9A — See Ibid, S. 9 
All 68 (Mar) 


—Ss, 19, 19A, 20, 21 — Consolidetion 
scheme— Preparation of — Objections of 
affected persons should be heard unit. 
wise and not case.wise, All 69 (Mar) 


Tenancy Laws — U. P. Consolidation of 
Holdings Act (contd.) 


—S. 194 — See Ibid, S. 19 


All 69 (Mar) 
— 5. 20—See Ibid, S, 19 


All 69 (Mar) 
——S, 21—See Ibid, S.19 All 69 (Mar) 


—S§. 44 — See Ibid, S, 4 (2) 
| All 5A (Jan) 
——S. 48— Power of revision — Exercise 
of — The power should not be exercised 
to restore an order which is illegal and 
unjust | All 68C (Mar) 
——S, 48, U. P. Consolidation of Holdings 
Rules (1968), R. 111 — Revision— Power 
to interfere is wider — Non.compliance 
of R. 111 not sufficient to dismiss revision 
Al] 92A (Mar) 
-—S. 49—Bar to civil Court jurisdiction 
—Benami holding —Claim by real owner 
not made under S, 9 of Act 
All 82 (Feb) 
——S. 49 — Bar of jurisdiction of Civil 
Court — Order under S., 9 of Act — Suit 
for cancellation of order — Plaintiff chal- 
lenging character of document on the 
basis of which order was passed — Held, 
that the Consolidation Courts had juris. 
diction in the matter All 66 (Mar) 
——S. 52—See Ibid, §.4(2) Al 5A (Jan) 


—Uttar Pradesh Consolidation of Hold. 
ings Rules (1953), R. 25A — Procedure of 
conciliation — Conciliation recorded in 
absence of members of Consolidation 
committee is bad in law All 68B (Mar) 


—R, 109B—Consolidation of more than 
one case or proceeding—Petitioner chal- 
lenging orders of consolidation autho- 
rities on objections decided by one 
judgment—Held that petition was direct. 
ed against one matter only All 67 (Mar) 


—Uttar Pradesh Consolidation of Hold- 
ings Rules (1983), R, L111 — See Tenancy 
Laws — U. P, Consolidation of Holdings 
Act (1954), S. 48 All 92 (Mar) 


— Uttar Pradesh Imposition of Ceiling on 
Land Holdings Act (4 of 1964), S. 5 (2) (c) 
—Exemption under — Which institution 
can claim—Intermediate College impart- 
ing education in agriculture—What is 
| All 35 (Feb) 
——S, 5 (6) (b) — !'Transfer for adequate 
consideration” — Includes gift 
; All 101 (Apr) 
—S. 12A — Choice of tenure.holder to 
choose plots—There are no fetters on the 
choice till surplus land vests in State 
All 81 (Feb) 
——S. 18A—Mistake apparent on face of 
record—Acceptance of statement made by 
party in absence of any evidence led by 
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Tenancy Laws—U. P. Imposition of Ceiling 
on Land Holdings Act (contd.) 

another party does not amount to such 

mistake All 6A (Jan) 

=S, 81 (as amended by Act 20 of 1976) 

— Redetermination of surplus land — It 


can be done not in every case but only ~ 


where determination has been done ear- 
lier up to 17th January 1975 All 6C (Jan) 


——S, 31 (5) (added by Act 20 of 1976)— 
Applicability — S. 81 (5) applies not te 
proceedings initiated under S. 10 (2) but 
only after redetermination of surplus Jand 
is complete All 6B (Jan) 


—Uttar Pradesh Imposition of Ceiling on 
Land Holdings (Amendment) Act (i8 of 
49738), S. 3—See tbid, S. 5 (8) {b) 

All 148A (June) 
—— SS, 5 (3) (b), 3—Benefit of additional 
land— Must be given to second wife also 
(if validly married) All 148A (June) 


em; 5 (3) (b) — Applicability— Family 

member born after the Act would not be 

entitled to get benefit of additional land 
All 143B (June) 


— Uttar Pradesh Land Resord Manual, 
S,.124 — See Tenancy Laws — U. P, Con- 
solidation of Holdings Act (1954), S. 9 

l All 68 (Mar) 


—Uttar Pradesh Tenancy Act (47 of 1939), 
Ss, 9 (2), 26 (2), (3)—Joint family —Parti. 
tion — Sisters migrating to Pakistan — 
Land in their shares vests in Custodian of 
Evacuee Property — Claim by their bro. 
thers as ex-proprietary tenant, held not 
maintainable — W. P. No, 8897 of 1967, 
D/- 7-9-1970 (All), Reversed 

a All 201A (Aug) 
amS 9 (2), 26 (2) (3) — Joint family 
holding sir and khudkast land—Partition 
—Not a transfer — Exchange of sir and 
khudkast land between co-sharers —- Ex- 
proprietary rights do not arise — W. P, 
No. 3897 of 1967, D/. 7.9.1970 (All), 
Reversed All 201B (Aug) 


—5S, 26 (2) (3)—See Ibid, S. 9 (2) 

All 201A, B (Aug) 
—Uttar Pradesh Zamindari Abolition and 
Band Reforms Act (1 of 1951). S. 7 (6) ~ 
See Tenancy Laws — U, P, Consolidation 
of Holdings Act (1954), S,9 All 63 (Mar) 
-—— 5, 10—See also Tenancy Laws— U, P, 
‘Tenancy Act (17 of 1989), S. 9 (2) 

i All 201A (Aug) 
——S, 10 and Sch. 5, Para. 1 — Land re. 
corded as khudkast of an evacuee at the 
time of his migration — Acquisition of 
Bhumidhari rights by him subsequently 
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Tenancy Laws — Zamindari Aboliticn and 
Land Reforms Act (contd.) 
— Right vests in Custodian — W, P. No. 
3897 of 1967, D/- 7-3-1970 (All), Revexsed: — 
All 201C (Aug) 
——§, 15 — See Tenancy Laws — U. P. 
Tenancy Act (17 of 1939), S. 9 (2) 
All 201A (Aug} 
——S, 18—Saving oz Intermediary:s right 
— Benefit under $. 13 when avoidable 
| All 140 (Juney 
S. 210 — Possession— Proof of —Oralk 
evidence cannot be ignored . 
All 154 (June) 
—~-S, 331 (LA)—Ob‘ection to jurisdiction 
— Can be entertained’ only when both 
conditions of sub-section (1A) are satisfied 
, AI 104A (Apr} 
——Sch. 5, Para, 1—See Ibid, S. 10 
All 201C {Aug} 


— West Bengal Bardadars Act (19 of 1956}, 
S. 7 (2a}, Second Proviso — W. B. Land: 
Reforms Act (10 of 1958) (before amend- 
ment by Act 28 of 1974), S. 18 read with. 
S. 21 (1} — Decision of Appellate Officer 
as to status of a person as bargadars or- 
bagchasi under Reforms Act — jurisdic. 
tion of Civil Court Cal 205B {Aug} 


—West Bengal Estates Acquisition Act 
(4 of 1954}, Ss. © and 44 (2a) — Notice of 
vesting proceedings — Purchaser, subse. 
quent tc the date of vesting not entitled 


Cal 12 (Jan} 
——5S, 44 (2a) — See Ibid, 





S. 6 
Cal 12 (Jan} 


— West Bengal Land Reforms Act (40 of. 
4956), Ss. 2, 8—Holding — Meaning of — 
Right of pre.emption of person having 
land adjoining plot cut of which portion 
is sold ~ | Cal 194 (July) 
—S.5 (4) — Service of notice under 
S. 5 (4)—Presumption—When rebutted 
s Cal 206B (Aug) 


See (1) Ibid, S. 2 Cal 194 (July}. 
(2) Civil P, C, (5 of 1908), S, 115 

Cal 163 (July) 

— S. 8—Limitation Act (1968), Art, 137 
—Application under S.8 by a non.noti. 
fied cosharer —— Period of limitation — 
Commencement of Cal 206A (Aug) 
———-§, 9 — Improvements made on land 
under pre-emption— Compensation for — 
Cannot be claimed Cal 206C (Aug): 
-— S. 9 (6) — Civil P. C, (1908), S. 115— 
District Judge acting as appellate autho. 
rity uncer S,9 (6) is not a Court but a 
persona designata— Application for revi. 
sion of his decision not maintainable — 
Order can be revisable under Ari, 227, 
Constitution of India Cal 198 (July} 


~ 
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Tenancy Laws — W. B., Land Reforms Act 
contd,) 
~——§, 15.A—~See Civil P. C. (1908), O. 22, 
R. 3 Cal 167A (July) 
——S, 18 — See Tenancy Laws — W B. 
‘Bargadars Act (19 of 1956), S. 7 (2a), Ero. 
viso Second Cal 205B (A.g) 
——S, 21 (1)—See Tenancy Laws— W. B, 


Bargadars Act £(19 of 1956), S.7 .2), 
Proviso Second Cal 205B (Aag) 
——S. 21 (8) (as inserted by Act 2¢ of 


1974) — Applicability 


“Transfer of Propsrty Act (4 of 14882) S, 8 
— Deed — Construction — Principies ze- 
-garding Mad 52 (F sb) 
——5, 52—Lis pendens— Principles of lis 
apendens applies even to involuntary sales 
Mad 270 (O2t) 
——§, 538A — Gift or transfer made wi h- 
-out consideration—S, 58-A not applicable 
Andh Pra 11B (Jen) 
~~—-Ss, 91, 92 and 100 — Madras Distr ct 
‘Municipalities Act, 1920, Ss, 85 and 332 
—Tenant paying taxes payable ultimately 
“by landlord — Whether entitled to sub:o- 
@ation to the rights of the Municipal-ty 
‘to have first charge over the property 
Mad 192 (Ju-y) 
——S, 92—See Ibid, S.91 Mad 192 (Juy) 
3, 100—See Ibid, S. 917 
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AIR 1978 NOC 1 (ALL) 
K. N. SINGH AND N, D. OJHA, JJ 


Rajendra Avasthi and others, Pet.- 
tioners v. Scrutiny Officer, Meerut ard 
another, Respondents. 

Civil Mise. Writ No. 
D/- 4-4-1977. 

U. P. Co-operative Societies Act (11 af 
1966), S. 70 — Dispute relating to Consti- 
tution of Committee of Management — 
Scrutiny Officer making some alterations 
in voters’ list — Writ petition challengirg 
alteration on the ground that exclusicn 
or inclusion of 
in the list was improper — Writ petiticn 
not maintainable. (Constitution of India, 
Art, 226 — Alternative remedy). 


The U. P. Co-operative Societies Ant 
and the Rules provide adequate alte-- 
native remedy for challenging the Consti- 
tution of the Committee of Management 
or election of office-bearers of the Co- 
operative Society and the dispute rela:- 
ing thereto can effectively be. decided ky 
the authorities constituted under tke 
Act. 

Held that the order of the Scrutiny Off- 


1440 of . 1973, 


cer making alterations in the voters li:t. 


was a step in aid of the election and that 


order was interlocutory in nature passed. 


in the process of election. Since the 
election held in pursuance of the sad 
order was not challenged it would not te 
a proper exercise of discretion under 
Art. 226 of the Constitution to interfere 
with the interlocutory order passed 
during the process of the election. 

Held further that since the petitioners 
failed to implead as respondents, all 
those persons who were included in tke 
voters list in pursuance of the impugned 


1978 Notes/1 I 


names of some persons 


order of the Scrutiny Officer the same 
could not be quashed in their absence. 


B. D. Madhyam, for Petitioners; A. K. 
Yog, S.C., for Respondents. 


EU/EU/B806/77/GDR 


AIR 1978 NOC 2 (ALL) 
= (1977) 3 AU L R 457 


M. P. MEHROTRA, J. 


Brij Mohan Das Goyal, Appellant v. 
Smt. Nidhi Bai and others, Respondents. 


Second Appeal No, 2519 of 1972, 
D/- 6-7-1977. 

(A) Civil P. C. (5 of 1908), S. 107 — 
Power of Appellate Court — New point 
— When cannot be allowed to be argued. 

Where the defendant-tenant in his 
written statement did -not question the 
validity of the notice terminating ten- 
ancy on the ground that he was entitled 
to six months’ notice in view of the 
nature of the tenancy and the parties 
had not gone to trial on the said point 
and such a point was not raised before- 
the trial Court. 


| Held that it was not open to. the Court 
at appellate stage to allow the said ques- 
tion to be raised and the Appellate Court 
was not entitled to hold that the notice 
was bad on the said ground. 


(B) T. P. Act (4 of 1882), S. 106 — 
Presumption under, when comes into 
play. 


The presumption referred to in S. 106 
would come into play only when there is 
no contract to the contrary between the 
parties, In a case, where the defendents 
themselves admitted the plaintiff’s alle- 
gation that it was a case of monthly 
tenancy, then it should be held that the 
parties had entered into a contract for 


t 


t 


the lease deed that 


2 


@ monthly tenancy and not for an yearly 
tenancy even though by the terms of the 
contract it was open to the lessee to carry 
on manufacturing activity also.  Irres- 
pective of whether the user was for 


manufacturing purpose or for other pur- 


pose, if the parties clearly agreed that 
the tenancy was to be a monthly one 
end the lease deed- contained a recital 
that it was a monthly one, there was no 
scope for invoking any presumption 
under S. 106 of the Act because the Sec- 


. tion itself opens with the words “in the 


absence of a contract or local-law or 
usage to the contrary”. ` 


(C) T. P. Act (4 of 1882), S. 106 — 
Lease whether for manufacturing pur- 
pose — Ascertainment. 


There can be no doubt that the domi- 


rant purpose of a lease for manufacturing . 


purpose must be a manufacturing one. 
When it is a case of multiple purposes, 
which are agreed to in the lease deed 
then it cannot be said that the dominant 
purpose of the lease is manufacture. 
Whether in the circumstances of a case, 
there has been a modification of the ori- 
ginal contract will depend on the circum- 
stances and fects of the case, But when 
the initial lease is for multiple purposes, 
the mere fact that the lessee concentrates 
on one purpose cannot per se be a 
ground for inferring that there has been 
a subsequent modification of the original 
agreement between: the parties. It is 
open to a lessee tg concentrate on. one 
purpose at a time without giving up his 
option to use the demised premises for 
other purpose as and when it suits Rai 
to do so. 


Where there was 
even though the 
tenant was for the time being running a 
flour mill it was open to him to use the 
tenanted accommodation ‘for running an 
oil crusher or a fodder cutting machine 
or for any other purpose. 


Held that it was open to the teiisni 
àt his option to utilise the tenanted ac- 
commodation either fer manufacturing 
purpose or for business purpose or -for 
residential purpose. All the three options 
were open to him and the fact’ that 
manufacturing activity was.being done 
could not, lead to the inference that that 
was the dominant purpose of the lease. 
There was no dominance of one purpose 


-over another and from time to time it 


wag open to the tenant to utilise _ the 
demised premises for different purposes. 


In such a situation it could not be said. 
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an explicit ‘term in 


A.LR. 


that the dominant intention of the lease 
was for maufacturing purpose and in this 
view of the matter the former part of 
S. 106 did not apply and the lease would 
be governed by the latter part of the 
said provision. 


(D) T. P. Act (4 of 1882), S. 106 — 
Notice to quit by: one of co-cwners — 
Validity, 


Where the plaintiff daaa himself 
to be the Karta of joint family and on 
behalf of joint family issued notice ter- 
minating tenancy of - defendant when 
there was no joint family in existence at 
that time, 


Held, that the plaintiff wag only one 
of the co-owners of the property, that 
the tenancy could not be determined by 
one co-owner alone, particularly when 
it was claimed that'he was giving the 
notice on behalf of a joint family which 
was non-existent, that the notic2 was in- 
valid and that the suit for eviction by . 
ep co-owner gone was not maintain- 
able. 


B, C. Dey, A. N. Kaul aa G. N. 
Kunjru, for Appellant; Haider Husain 
and S. J. Hyder, for Respondents, 


HU/HU/D1/ 77/VSS 


AIR 1978 NOC 3 (ALL} 
(LUCKNOW BENCH) 
T. S. MISRA, J. 


Abdul Sami, Appellant v. Mohammad 
Ashfaq and others, Opposite Parties, 


Second Appas No. 26 of 1971, D/- 2-8- 
1977. 


(A) U. P. n PEER Control of Rent 
and Eviction Act (3 of 1947), S. 2 (e) — 
Landlord — Is a person. to whom rent is 
payable — Not necessarily the person. to 
whom rent is actually paid. 


Lordlord as defined under the Act is | 
one to whom the rent is payable. He 
need not necessarily be one to whom 
rent is actually paid. There may be only 
ene landlord of a premises anc in that 
event the rent is payable and will be 
paid to him alone, But there may be a 
premises which have- several landlords. 
The rent of such a premises will be pay- 
able to all those landlords who may rea- 
lise rent jointly or who may authorise . 
one of them top realise rent for and on 
behalf of all. Thus, one of the landlords 
may realise the rent for the collective 
body of landlords, but in such a situa- 
tion the landlord realising the rent can- 
not be said to be the sole landlord of 


the premises. The realisation of rent will 


1978 


be by or under the authority of all cor- 
cerned. 


(B) T. P. Act (4 of 1882), S. 106 — 
Co-lessors — Notice to quit and suit fcr 
ejectment by one — Disclaimer by others 
long after notice to quit — Claim as sobe 
owner not sustainable. 

Where a plaintiff claiming that he is 
the sole owner of the demised premises 
fives notice under S. 106, T. P. Act and 
files suit for eviction against tenant, but 
the remaining co-owners disclaimed m 
plaintiff’s favour long after the notice <s 
given and the suit is filed, the plaintiffs 
claim that he was the sole landlord could 
not be entertained. 

Anno: AIR Com. T. P. Act, S. 103, 
N. 34, 


(C) T. P. Act (4 of 1882), Ss. 106, 111 
-—~ Joint lesscrs — Determination of lease 
— Notice by one co-lessor — Validity — 
(U. P. (Temporary) Control of Rent and 
Eviction Aet (3 of 1947), S. 3). 

Where there are two or more co-lessors 
the tenancy can be put an end to onby 
by the joint action of ali co-lessors amd 
the notice to quit must, therefore, ke 
given by or on behalf of all co-lessors. 
The singular word “lessor” occurring im 
S. 106, T. P. Act includes the plural. If 
the contract between the parties how- 
ever, provides that any one of the cc- 
lessors can give notice determining tke 
tenancy the contract would prevail and 
the notice given in accordance with tke 
terms. of the contract would effectively 
determine the tenancy. Further, notice 
given by all the co-lessors need not ke 
signed by all of them. Jt is sufficient -f 
it is given by someone acting as agert 
for all the co-lessors. The authority cf 
the agent express or implied must, how- 
ever, exist at the date when the notice 
ig given. Subsequent ratification of the 
notice by the co-lessors would not ke 
sufficient. The rule stated above would 
however not apply where the landlord 
grants lease claiming to be the sole 
owner of the property though in fact he 
is only one of the co-owners, because 
in that case the rule of estoppel woul 
apply. 

When notice to quit is given by one 
co-lessor claiming himself as sole owner 
there is no valid termination of lease. 
Therefore suit for ejectment and arrears 
of rent by that co-sharer is not maintain- 
able. 

Anno: AIR Com., T., P. Act, S. 106, 
N, 34; S. 111, N. 26. 
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S.. Rahman and S. Mirza, for Appel- 
lant; Saghir Ahmad, for Opposite Parties. 


KU/KU/E156/77/DVT 


AIR 1978 NOC 4 (ALL) 
(LUCKNOW BENCH) 
D. N. JHA, J. 


Mangal and another, Petitioners v, The 
District Judge, Lucknow and others, Op- 
posite Parties. 


Writ Petn. No. 328 of 1974, D/- 5-8- 
1977. 
U. P. Urban Buildings (Regulation of 


Letting, Rent and Eviction) Act (13 of 
1972), S. 21 (1), Explanation (4) — Appli- 
cability, 

Explanation (4) to S. 21 (1) is attrac- ` 
ted only after determining whether the 
accommodation tenanted out constituted 
contiguous part of accommodation in oc- 
cupation of landlord. AIR 1977 SC 836, 
Rel. on; AIR 1977 SC 1483, Dist. 


KU/KU/E154/77/SBB 


AIR 1978 NOC 5 (ALL) 
AMITAV BANERJI, J. 


Swami Din and others, Petitioners v. 
State of Uttar Pradesh and others, Op- 
posite Parties. 


Civil Misc. 
D/- 26-7-1977. 

(A) U. P, Consolidation of Holdings 
Act (5 of 1954), Ss. 4 (2), 4-A, 44 & 52 — 
Notification under 4 (2) dated 19-5- 
1974 issued by Director of Consolidation 
recommending consolidation -operations 
after its closure by notification under 
S. 52 — Validity — Power of State Gov- 
ernment under S. 44 to delegate its 
powers under Act to Director of Consoli- 
dation — Object of introduction of S. 4-A 
by Amending Act 35 of 1976. 


There is no application against restart- 
ing the consolidation operations in a vil- 
lage where a notification under S. 4 (1) 
of the Act had been issued earlier. Where 
a notification under S. 4 (1) has been 
issued, the State Government may issue 
a notification under S, 4 (2) of the Act 
to commence the consolidation operations 
afresh. There was nothing in the Act 
prohibiting successive notifications under 
S. 4 (2) of the Act in respect of the 
same village or issuance of a fresh noti- 
fication under S, 4 (2) of the Act. The 
introduction of S, 4-A by the U. P. 
Amendment Act (85 of 1976) only seeks 
to limit the power of the State Govern- 
ment re-introducing the consolidation 
operations in a village within a period of 


Writ No. 1596 of 1976, 
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ten years from the date of the publica- 
tion of a notification under S. 52 of the 
Act and requires the satisfaction of the 
State: Government that it was expedient 
to do so in public interest. Jt appears 
that the provisions of S. 4-A were 
brought on the statute book so that there 
were clear guidelines for the exercise of 
power for starting the consolidation ope- 
rations afresh in a village even after the 
publication of the notification under S. 52 
of the Act. If after several years of. the 
consolidation operations it was found 
that due to exchange, devolution of inte- 
rest or partition ete, a situation had 
arisen where fresh consolidation was call- 
ed for, it could certainly be done by 
issuing a fresh notification under S., 4 (2) 
of the Act. There is no bar anywhere in 
the Act against such an act. It would 
depend whether a particular village 
needed fresh consolidation operations 
or not. 


The wordings 
indicate that e notification could be pub- 
lished both in respect of an area for 
which a notification under S, 4 (1) had 
been issued as well as for areas for which 
ro notification under sub-s. (1) of 5S. 4 of 
' the Act had keen issued. Where a notifi- 
cation under S, 4 (1) of the Act had been 
initially issued what comes to a close 
on the publication of a notification under 
S., 52 (1) of the Act is, the notification 
under S. 4 (2) of the Act, namely, it 
brings to a close the consolidation opera- 
tions. The publication of notification 
under S. 52 (1) does not have the effect 
of wiping out the notification published 
under S. 4 (1) of the Act. Moreover the 
officials need not depend entirely on the 
provisions of S. 4 (1) of the Act for 
making surveys of the land. They can do 
so even under the powers conferred 
upon them by S. 45 of the Act. 


The impugned notification dated 19-5- 


1974 under S. 4 (2) having been issued 
by the Directcer of Consolidation in exer- 
cise of the powers delegated to him 
under S. 44 by the ` State Government 
vas-a valid notification. 


(B) Constitution of India, Art, 226 — 
Discretion of High Court to grant relief 
— Delay and laches — Wrii petition 
challenging notification recommencing 
consolidation operations filed more than 
two years after issue of notification’ when 
the operations had continued for a consi- 
derable time — Petitioner even partici- 
pating in proceedings without availing 
bimself of remedies of appeal or re- 
vision against illegal or wrong orders 


of S. 4 (2) (a) clearly’ 


A.LR. 


passed but making a grievance of same 
in writ petition — Petition is liable to be 
dismissed. 


HU/HU/D146/77/KSB 





AIR 1978 NOC 6 (ALL) 
= (1977) 3 All L R 414 
R. M. SAHAI, J. 

- Mahendrapal Singh, Petitioner v. State 
of U. P. and others, Respondents. 

Civil Misc. Writ No. 245 of 1977, 
D/- 18-5-1977. 

(A) U. P. Imposition of Ceiling on 
Land Holdings Act (1 of 1961), S. 13-A— 
Mistake apparent on face of record — 
Acceptance of statement made by party 
in absence of any evidence led by an- 


other party does not amount to such 
mistake. l 
(B) U. P. Imposition of Ceiling on 


Land Holdings Act (1 of 1961), S. 31 -(5) 
(added by Act 20 of 1976) — Applicabi- 
lity — S. 31 (5) applies not to procee- 
dings initiated under S. 10 (2) but only 
after redetermination of surplus land is 
complete. 


(C) U. P. Imposition of Ceiling on 
Land Holdings Act (1 of 1961), S. 31 
(as amended by Act 20 of 1976) — Re- 
determination of surplus land — Ht can 
be done not in every case but only where 
determination has been done earlier up to 
47th Jan. 1975. 


Rishi Ram, for Petitioner; 
Respondents. - , 


HU/IU/C995/77/MBR 


5., C., for 


- AIR 1978 NOC 7 (ANDH PRA) 
= (1977) 1 APLJ 351 
MADHAVA REDDY, J. 


In the Matter of Ghantasala Vijaya~ 
kumar, Petitioner. 


Original Petn. No. 
24-1-1977. 


(A) Madras High Court Fees Rules 
(1956), Appendix H Article I — “Plaint” 
-— What is granted upon an application 
being allowed cannot be deemed to be a 
plaint under Article f of Appendix I] — 
Provision contained in Article I of Appen- 
dix II not applicable to letter of admin- 
istration granted by Court — It only 
governs plaintg or special cases under 
O, XXXVI of Civil P. C. — (Civil P. ©. 
(5 of 1908), O. 36). 

(B) Andhra Pradesh Court Fees and 
Suits Valuation Act (7 of 1956), Sch. 1, 
Art, 6 — Court fee payable on letter of 


1 of 1975, D/- 


- 
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administration granted by High Court. cn 
criginal side — Article 6 applies. 
Formerly the matter was governed ky 
Court-fees Act (Act VII of 1870) ard 
Court fee was payable for the letter af 
administration granted on the original 
side as per the rates mentioned therein. 
But with the repeal of the said Act ky 
S. 79 of Andhra Pradesh Court Fees ard 
Suits Valuation Act, the provisions of tke 
Court Fees Act are no longer applicable. 
Though S. 2 (2) of the Act relating to 
the levy of fee shall be subject to tke 
provisions of any other law relating {po 
the levy of fee in respect of proceedirg 
under such law, inasmuch as tke 
original side Rules make no provision for 
the levy of Court-fee and there is ro 
other law waich prescribes the fee pay- 
able for grant of letter of administraticn 
upon an application being allowed ky 
the original side of the High Court ef 
Andara Pradesh the provisidns of Andhra 
Pradesh Court Fees and Suits Valuaticn 
Act 1956 apply. Thus the Court-fee par- 
able on letter of administration would 
be 4% of the value of property for which 
letter of administration is sought ag per 
Article 6 of Schedule I of the Act. 


P. Kameswara Rao, for Petitioners; 
Govt. Pleader, for Commercial Taxes ca 
court notice. 


GU/GU/C141/77/PNK/MVJ 


AIR 1978 NOC 8 (ANDH PRA) | 
RAMACHANDRA RAJU, J. 


Baddi Subba Rao, Peunoner v. State, 
Respondent. 


C. R. P. No.. 1539 of 1976, D/- 21-3- 
1977. 


A. P. Land Reforms (Ceiling on Agri- 
cultural Holdings) Act (1 of 1973), Ss. 3 
(£), (0), 4 (1) Explanation — Ceiling area 
of family unit — Aggregation of lands 
held by members of unit — Land hov-- 
soever held by all the members of the 
unit have to be taken into consideration 
in fixing ceiling area. 

According to the explanation to S. 4 
of the Act in the case of a family unit, 
the ceiling area shall be applied to the 
aggregate of the lands held by all the 
members of the family unit. 
matter as to how the members of tke 
family unit come to hold the lanós, 
There is nothing in the Act from which 
it can be said that if no land belonging 
to an individual is kept in the name >f 
his spouse or minor children, explana- 
tion to S. 4 cannot be-applied and the 
spouse or the minor’ children happen zo 


It does not ' 
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hold their own lands they -have to’ be 


treated as separate individuals under the 
Act and their lands cannot be clubbed 
with any other land belonging to others 
for the purpose of fixing the ceiling 
area. 

The individual rights of monben of a 
‘family unit are not affected by the 
provisions of the Act. Jt is only for the 
purpose of fixation of céiling on Agri- 
cultural holdings an ‘artificial person 
like a ‘family unit’ is constituted under 
the provisions of the Act and all the 
lands held by the members. of a family 
unit have to be taken into consideration 
and aggregated as provided under S, 4 of 
the Act for applying the ceiling area. 
It is only when there is no ‘family unit’ 
as per the definition then only an ‘in- 


_ dividual’ whoever it is will be reckoned 


as a ‘person’ for the purpose of the Act. 
When there is a ‘family unit’ as per the 
definition then the family “unit only 
would become a ‘person’ for the a 
of the Act. 


K. Raghava Rao, for - Petitioner; Govt. 
Pleader for G.A. D. on behalf of the 
Respondent. 


HU/HU/D3/77/AGT/MVJ 


AIR 1978 NOC 9 (ANDH PRA) 
= (1977) 2 Andh WR 351 
ALLADI KUPPUSWAMI AND 
PUNNAYYA, JJ. 

The State of Andhra Pradesh and 
others, Appellants v, Allam Suryanara- 
yana, ‘Respondent. 

Writ Appeal No, 71 of 1977, D/-" 28-3- 
1977. 

A. P. Agency Tracts Interest and Land 
Transfer Act (1 of 1917), Ss. 2 (f), 4, 6 


. — Sale of immoveable property in execu- 


tion of money decree — Not a “transfer” 
within S. 2 (f) — Prohibition under S. 4, 
not attracted — In view of S. 6, such 
sale is permissible. 

Govt, Pleader for Industries on behalf 
of Appellants; A. Surya Rao, for Res- 
pondent. , 


GU/ GU/C238/77/SSG 


AIR 1978 NOC 10 (ANDH PRA) 
= (1977) 2 AP L J 60 
GANGADHARA RAO, J. 


M/s. Sree Ramakrishna Corporation, 
Petitioner v. The District Revenue Officer, 
Chittoor, Respondent. 


W. P. Nos, 1139 and 1267 of 1977, D/- 
23-6-1977. 


6 Notes of Cases 11-13 


(A) A, P. Cement Distribution (Licen- 
sing & Regulation) Order, 1973, Cl. 16 — 
Government by order granting exemp- 
tion from operation of provisiens of 
Cis. 8, 9, 11 & 15 — Licensing Authori- 
ties under the Order cannot set at naught 
the statutory exemption in force by an 
executive direction, -forbidding sell of 
cement except on a permit under the 
Order — Licensmg Authority can only 
issue directions relating to supplemental 
and incidental matter but not. concerning 
other provisions of the Order. 

(B} Constitution of India, Art. 226 (1) 
(a) — Writ petition —- Maintainability — 
Exemption granted by Government under 
Cement Controf Order — Sought to he 
taken away Ey executive direction — 
Such a direction affects the fundamental 
tight of Hcensees to carry on trade 
guaranteed under Art. 19 (I) (g) — Peti- 
tioning dealers: were therefore entitled fo 
file the petition — Case falls under Art. 
226 (1) (2) ang as such petitioners need 
not further prove that they suffered in- 
jury of a substantial nature. 

P. Babul Reddy, for Petitioner, in W. 
P. No. 1267 of 1977; Govt, Pleader, for 
Commercial Taxes om behalf of Respon- 
dent. 

TU/IU/D288/77/AGT/GDR 


AIR. 1978. NOC. 11 (ANDH PRA) 
= 1977 LS (AP) 118 
RAMACHANDRA. RAO, J. 

Gadiyam: Venkata Subba Reddy, Peti~ 
tioner v. The State, Respondent. 

C. R. P. No, 1135 of 1976, D/- 2-2-1977. 

(A) T. P. Act (4 of 1882), S. 123 .— 
Unregistered gift not valid in law — 
Does not create a right in: donee. ‘(Andhra 
Pradesh Land Reforms (Ceiling on Agri- 
cultural Holdings) Act (1 of 1973), S. 7). 

Land so gifted cannot be excluded in 
computing the extent of holding of the 
declarant under’ S. 7 of the Act (L of 
1973). 1977 Andh LT 113 Rel. on; AIR 
1927 PC 42 Distmg. ‘AIR 1917 Mad 27 

and AIR 1925 Bom 210 (FB) Ref. ta 
= (B) T. P. Act (4 off 1882), S. 53-A — 
Gift or transfer made without considera- 
tion — S. 53-A not applicable. 

It is not correct to say that the donee 
in possession of the lands under an un- 
registered gift deed is in the same posi- 
tion as a transferee under an unregister- 
ed agreement of sale, and is entitled to 
invoke the benefit of S. 53-A. ATR. 1968 
Andh Pra 291 Disting. AIR. 1929 Rang 
316 Rel, on. 


A.L R, 


P. Babul Reddy, for Petitioner; Govt. 
aegis for G.A.D, on behalf of Respon= 
ent. 


TU/1U/D281/77/SVM_- 





AIR 1978 NOC 12 (CAL) 
M. N. RAY, J. 


Harendra Nath Mondal, Petitioner v, 
The Junior Land Reforms Officer, J oy~ 
nagar and others, Respondents, 

Civil Rule No, 1918 (W) of 1973, D/- 
25-7-1977. 

W. B. Estates Acquisition Act (1 of 
1954), Ss, 6 and 44 (2a) — Notice of vest- 
ing proceedings — Purchaser, subsequent 
to the date of vesting not entitled — 
Acceptance of rent ‘without prejudice’ 
does not create any right in his favour. 

Acceptance of rent with a stipulation 
‘without prejudice’ would not create a 
right in favour of tenderer. Therefore a 
purchaser, subsequent to the date of 
vesting under the Act, would not be en- 
titled to notice of vesting proceedings in 
spite of mutation of the name of the 
purchaser as it would be made after the 
date of vesting and the acceptance of 
rent would not also create any right when: 
the rent is accepted with a specific re- 
mark ‘without prejudice’. Case law dis- 
cussed. 


Mukti Prasanna Mukherjee, for Peti- 
tioner; B. Ghosal, for Respondents, 


_ JU/KU/E24/77/SBB 


AIR 1978 NOC 13 (CAL) 
SABYASACHI MUKHARJI, J. 


Sunil Mukherjee, Petitioner v. Union 
of India, Respondent. 

Special Suit No. 34 of 1977, D/- 7-9= 
1977. 

Arbitration Act (10 of 1940), S. 8 — 
Appointment of new arbitrator — Power 
under arbitration agreement to appoint 
arbitrator. exhausted once — Occurrence 
of vacancy — Absence of specific provi- 
sion in the agreement dealing with such 
contingency — Court alone competent ito 
appoint new arbitrator. AIR 1970 Cal 
243 Foll. AIR 1961 SC 1285 and AIR 
1965 Cal 404 Dist. 

Somnath Chatterjee, Jayanta Mitter 
and P. Chatterjee, for Petitioner; M, N, 
Banerjee, for Respondent. 
TU/JU/D685/77/SBB/DVT 
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AIR 1978 NOC 14 (DELHI) 
= ILR (1977) 2 Delhi 265 
T. V. R. TATACHARI, C. J. AND 
YOGESHWAR DAYAL, J. 
Mohinder Singh Gill and another, Pezi- 
tioners v. The Chief Election Commis- 
sioner, New Delhi and others, Respo- 
dents. 
Civil Writ No. 245 of 1977, D/- 25-4- 
1977. | 
(A) Constitution of India, Art. 324 — 
Representation of the People Act (43 of 
1951), Ss. 153, 64-A and 58 — Inherent 
plenary powers of Election Commissioner 


under Art. 324 —— Power of cancellation 
of polls and extending time for comple- 
tion of election — Destructiong etc. of 


ballot boxes and ballot papers — Notii- 
cation ordering fresh poll — Validity — 
(Conduct of Election Rules (1961), Rr. €3, 
64, 66). 


There is no provision in the Represen- 
tation of the People Act or the Rules for 
a repoll with respect to postal balbt 
papers even if they are destroyed or lost 
or tampered with. There is also no 
provision in the Act or the Rules for 
order of repoll ‘by the Commission aftar 
counting is completed and has gone upto 
the stage of completion of first part of 
Form 20 in accordance with R. 56 (©). 
In such a situation neither Section 58 
nor S, 64A is available to the Commis- 
sion. As the opening words of Se- 
tion 64-A, suggest the power of fresh 
poll at a particular polling station cen 
be exercised by the Election Commissicn 
“before the counting of votes is comples- 
ed. Ei 


For a situation which is not covered 
by the Representation of the People A-t 
or the Rules framed thereunder, the 
powers are available to the Electicn 
Commissioner under Art. 324 of the Com- 
stitution. The opening words of Article 
324 namely, “superintendence. directicn 
and control” show that this Article cor- 
fers plenary executive powers on the 
Election Commission for two purposes: 
(i) preparation of electoral rolls ard 
(ii) conduct of all elections. The funt- 
tions thus conferred on ‘the Electim 
Commission are specified in Article 354 
itself. There are. no limitations to these 
functions mentioned in Article 324. The 
fact that these three functions are “con- 
ferred by the Constitution on the Elec- 
tion Commission” also receive suppo-t 
from the provisions of sub-Articles (4) 
and (6) of this Article. The openirg 
words of Article 324, vest completely net 
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only the executive power, inter alia, ta 
conduct the elections on the Election 
Commission but also provides it not 
merely the legislative backing but also 
Constitutional backing for the superin- 
tendence, control and giving direction for 
the conduct of elections. The Election 
Commission is thus empowered top direct 
a repoll under Art. 324 (1). The order 
for repoll is nothing but a. command or 
direction for poll. It clearly comes with- 
in the ambit of the power to give direc- 
tion as to the conduct of election. 

Free and fair elections are the very . 
foundations of democratic institutions 
and just as it is said that justice must 
not only be done but must also seen to 
be done. Similarly elections should not 
only be fairly and properly held but 
seen to be so conducted as to inspire 
confidence in the minds of the electors 
that everything has been above board 
and has been done to ensure free and 
fair elections. 


From a perusal of the Act and the 
Rules it is clear that once polling begins 
it must reach the stage of declaration 
of results contemplated by Section 66 of 
the Act. The declaration of the result 
under Section 66, has to be in the man- 
ner provided by the Act or the Rules 
made thereunder. After the counting of 
the votes in each segment of the Parlia- 
mentary Constituency and after comply- 
ing with the provision of Rule 57 and 
the other relevant ‘provisions, all the 
ballot papers whether accepted or reject- 
ed and the postal ballots have to he 
available along with the entire election 
material to the Returning Officer to en- 
able him to make a declaration of the 
result of election and return of election 
under Rules 64 and 66. But before the 
declaration of the result under Rule 64, 
the Returning Officer cannot deprive the 
candidates of the rights available to 
them under sub-rules (2), (8), (4), (5) and 
(6) of Rule 63. 


' In the instant case it was clear from 
the report of the observer, the wireless 
message of the Returning Officer and the 
impugned erder that not only the. postal 
ballots got destroyed in the office of the 
Returning Officer but even the ballot 
papers of Fazilka and Zira assembly seg- 
ments and other election material were 
lost in their transit from the place of 
counting of the aforesaid assembly seg- 
ments to the office or the place where 
they were to be kept in safe custody fill 
either of the candidates could exercise 
his right to apply fer recount, In this 
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Situation, it became. impossible to declare 
the result as contemplated by Section 66 
of the Act read with Rules 63 and 64. 


(B) Representation of the People Act 
(43 of 1951), S. 14 (2) — Notification 
under, by the President calling upon the 
holding of election —+ Election Commis- 
sion can go beyond the Act and the Rules 
and .rely on its powers under the Con- 
stitution — (Constitution of India, 
Art. 324 (1)). 

What the President does under sub- 
section (2) of S, 14 is to call upon the 
Parliamentary constituencies to elect 
members. That calling upon of the Par- 


liamentary constituencies to elect mem-. 


bers has to be.in accordance with the 
provisions of the Act and the Rules but 
it does not mean that the conduct of 


elections by ‘the Commission has to be - 


held only under the Act or the Rules. 
The Election Commission who is vested 
with the powers of conducting the elec- 
tions has still to hold the elections in 
accordance with the Act and the Rules 
as well ag under the Constitution. 


(C) Constitution of India, Arts. 226 
and 324 — Principles of natural justice — 
Election dispute — Election Commission 
directing fresh poll —- Opportunity of 
being heard before passing such order if 
necessary — (Representation of the 
People Act (43 of 1951), Ss. 58. 64-A 
and 153). i . 


It is clear from the scheme of the Con- 
stitution and the Representation of the 
People Act that whenever a hearing is 
required to be given, it is either express- 
ly so mentioned or is implicit in those 
provisions but in case of issuance of a 
direction for adjournment of pol! under 
Section 57 or repoll under Section 58 or 
Section 64-A no enquiry as such is con- 
templated and, therefore, no hearing is 
intended. Same is the’ position when a 
direction for fresh poll is issued by the 
Election Commission. 


The scheme of holding elections to the 
Parliament: and legislative assemblies is 
governed by prescribed time-table for 
expeditious conclusion of electoral pro- 
cess for purposes of, issuing notification 
under Section 73 of the Act. In the 
election, apart from numerous candidates 
who may participate, all the eligible 
voters who have exercised their franchise 
are vitally interested in common with 
the candidates in its proper conclusion. 
Besides a deferred. hearing is also provid- 
ed by way of Election Petition and no 
vested or civil rights are involved till 


_ 


A.I. R. 


the declaration of the results. The prin- 
ciples of natural justice are not provid- 
ed specifically but are in fact by neces- 
sary intendment totally excluded while 
passing the impugned order., 

However, in the facts and circumstan- 
ces of the case it was held that since 
the petitioner was heard not only before 
the issue of the notification but in any 
case after the notification, even if the 
principles of natural justice applied, they 
have been complied with. The petitioner 
has not suffered any injustice in that 
behalf. l 


(D) Constitution of India, Arts. 226 (3) 
and 329 (b) — Alternative remedy — 
Election dispute — Order for fresh poll 
— Writ petition — Bar under Art, 329 (b) 
— Petition whether maintainable: 

The process of election starting with 
the issue of notification under Section 14 
of the Representation of the People Act 
till the declaration of the result is one 
continuous process of election. The 
order for fresh poll is an integral part 
of the same process and the grounds for 
declaring the election to be void in the 


` election petition are contained. in Sec- 


tion 100 of the Act. One of the grounds 
on which election can be declared void 
is contained in Section 100 (1) (d) (iv). 

In the instant case the case of the 
petitioner himself is that the order for 
the cancellation of the poll and the 
order for repoll is beyond the powers of - 


. the Election Commission vestec in him 


under Article 324 of the, Constitution and, 
therefore, the Election Commissioner has 
acted in breach of the Constitution, Such 
a ground fall in the residuary clause (iv) 
of Section 100 (1) (d) of the Act. Since 
the petitioner is in a position to chal- 
lenge the impugned notification by way 
of Election Petition, after the declaration 
of the result of the election on the 
ground that the order of the Election 
Commission is ultra vires of Article. 324 
(1) of the Constitution, the High Court 
has no jurisdiction to entertain the peti- 
tion in view of the bar contained in 
Article 329 (b). 


(E) -Representation of the People Act 
(43 of 1951), S., 100 (1) (d) (iv) — Word 
“non-compliance”, meaning of. AIR 1961 
Madh Pra 84 and AIR 1966 Punj 66, Dis- 
sented from. 

Etymologically, “compliance” means 
‘acting in accordance with and “non- 
compliance’ would mean “not acting in 
accordance with”. It cannot be said that 
the word “non compliance” denotes an 
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omission to do what is directed to be 
done and not, ‘doing of an act which is 
prohibited nor provided for’. AIR 1984 
SC 520, Rel. on.. AIR 1961 Madh Pra 64 
and AIR 1965 Punj 66, Dissented from. 

B. Sen and D. D. Chawla, Sr. Advocace 
with V. P. Nanda, Ashwani Kumar, 
Kuldip Bhardari, for Petitioner No. 1; 
V. P. Raman, Sr. Advocate with. B. N. 
Kirpal (for No. 1) and M. N. 


B. S. Bindra and R. S. Sodhi (for No. ¢), 
for Respondents. 


HU/1U/D223/77/LGC 


AIR 1978 NOC 15 (GAU) 
BAHARUL ISLAM, J. 

Dinendra Narayan Roy and .others, 
Appellants v. M/s. Bhura Brothers ard 
another, Respondents. 

Second Appeal No. 148 of 1973, D- 
1-6-1977. 

(A) Civil P. C. (5 of 1908), Ss.. 100-181 
—- Second appeal — Findings of facts — 
Findings based on no evidence, rather on 
evidences which were contrary and as 
such perverse — Even inferences fron 
those facts were unreasonable — Such 
findings are not binding and can be in- 
terfered with. AIR 1974 SC 1596, Rel. 
on. 

(B) Civil P. C. (5 of 1908), Ss. 100-101 
== Second appeal — Question of law — 
Omission to consider material evidence 
is-a question -of law. 


In order to arrive at a correct conclu- 
sion, albeit of facts, it is the duty of a 
Court of fact to consider the evidence 
adduced by both the parties. 

Therefore, where the lower appella:e 
Court did not consider the material 
evidence adduced by the plaintiffs, whica, 
if believed; might have led it to arrive 
at the contrary finding, the judgment is 
vitiated by errors of law. 

J. P. Bhattacharjee and S. K. Chow- 
dhury, for Appellants; P. Choudhuri ard 
C. R. De, for Respondents. 
HU/HU/C883/77/LGC 


. AIR 1978 NOC 16 (GUJ) 
= (1977) 18 Guj L R 442 
S. H. SHETH AND C. V. RANA, JJ. 
Patel Mohanlal Prabhudas- and others, 
Petitioners v. Patel Jethabhai Kishordas 
and others, Respondents, 
Second Appeal No.. 313 of 1971, D- 
4-1976. 


Phadke , 
with Hardev Singh, Sukhdev Singh Kanz, ` 
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(A) Bombay Tenancy and Agricul- 
tural Lands Act (67 of 1948), S. 25A — 
Scope and Applicability — Operation of 
the Section is confined only to usufruc- 
tuary mortgage taken by tenant of the 
land from his landlord — It. has no 
application to any other kind of mort- 
gage taken out by a tenant of the land. 
AIR 1975 Guj 120, Overruled. 


(B) Bombay Tenancy and Agricul- 
tural Lands Act (67 of 1948), S. 25A‘— 
Scope and ambit of, 


It is no doubt true that Section 25A 
is retrospective in character because it 
will serve no purpose whatsoever if it 
is not going to affect the past transac- 
tions of tenants having taken usufruc- 
tuary mortgages in respect of the Iands 
in their possession from their landlords. 
The question is whether the lease which 
a tenant holds from his landlord in res- 
pect of the land would come to an end 
as soon ag he takes the usufructuary 
mortgage of the land in question from 
his landlord. In other words, can it be 
said that the lesser interest of a tenant 
which he held prior to the mortgage 
merged with the greater or higher inter- 
est which he took upon the execution of 
the mortgage or when he entered into 
the mortgage transaction with his land- 
lord. 

This is the doctrine of merger. When 
a tenant takes from his landlord mort- 
gage of the land in his possession, all 


‘the rights of.the lessor and the lessee 


do not vest in the lessee. There is 
something which ig left with the lessor 
who has entered into the transaction of 
mortgage with his lessee. It is equity of 
redemption or the right to redeem the 
mortgage. Therefore, the doctrine of 
merger which finds statutory expression 
in Section 111 of Transfer of Property 
Act corresponding to Section 153 of the 
Baroda. Transfer of Property Act would 
not be applicable in any manner what- 
soever to the case of a tenancy upon 
which mortgage has been superimposed 
by a fresh contract entered into between 
the parties. 


Section 160 of the Baroda Transfer of 


‘Property Act provided that the provi- 


sions contained in the Chapter on leases 
would not apply to leases for agricultural 
purposes, except where His Highness the 
Maharaja of Baroda had by notification 
published in the Official Gazette provid- 
ed otherwise and applied them to leases. 
Therefore, the doctrine of merger and 
the concepts of express and implied 
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Surrender incorporated in Section 111 of. 


our Transfer of Property Act correspond- 
ing to Section 153 of the Baroda Trans- 
fer of Property Act cannot proprio 
vigore apply to the case of an agricultu- 
ral lease upon which the transaction of 
usufructuary mortgage has been super- 
imposed. Really speaking, therefore, the 
effect of the superimposition of usufruc- 
tuary mortgage upon lease for agricul- 
tural purpose in the light of the prin- 
ciples of equity, justice and good con- 
science, However, there is nothing’ in 
Section 111 of our Transfer of Property 
Act corresponding to Section 153 of the 
Baroda Tramsfer of Property Act which 
militates against the principles of equity, 
justice and good conscience. .There is, 
therefore, no difficulty whatsoever in 
applying the principles incorporated in 
Section 153 of the. Baroda Transfer of 
Property Act not ag statutory principles 
but as principles of equity, justice and 
good conscience to all cases of agricul- 
tural leases upon which usufructuary 
mortgages have been superimposed. 


There ig no inconsistency or incompat~ 
ibility between a lease and a mortgage 
if one and the same person has taken a 
lease and a mortgage in respect of the 
same property. Both can: co-exist unless 
indeed the lease has been expressly or 
impliedly surrendered. It is, therefore, 
clear that a person can both, be a lessee 
and a mortgagee in respect of the same 
property unless he hag expressly or by 
necessary implication surrendered the 
lease while taking the mortgage. ` Jf at 
the time of taking the mortgage the 
lessee had surrendered the lease express- 
ly or by necessary implication, unless it 
‘was not open to him in law to do so, 
the question of tenancy or lease remain- 
ing in abeyance would not arise because 
a tenancy or lease can remain in abey- 
ance if it exists or has co-existed during- 
the subsistence of the mortgage. If ex- 
pressly or by necessary implication it 
was surrendered and had been extin“ 
guished or had become non-existent, the 
question of its remaining in abeyance 
would not arise. 

Whether a lessee or a tenant had sur- 
rendered his lease impliedly at the time 
when he took the mortgage is indeed to 
be found out from the facts and circum- 
stances of the case. Amongst them the 
most important is the mortgage-deed it- 
self. This proposition which emerges 
from the cumulative consideration of 
Section 111 (f) of the Transfer of Pro- 
perty “Act and Section 25A of the Bom- 


- House Rates Control 


A. LR. 


bay Tenancy and Agricultural Lands Act, 
1948 has got to be applied to different 
situations. AIR 1964 Andk Pra 539; AIR 
1966 All 323; AIR 1973. Mys 40; AIR 1957 
Ker 38; AIR 1961 Ker 293, Rel. om AIR 
1957 Mad 212; AIR 1963 Raj 110. Dissent~ 
ed. from. 


M. B. Shah,: for Appellants; A, V 
Mody, for Respondents Nos. 2 to 4, 
IU/IU/D461/7TIAGT 


AIR 1978 NOC 17 (GUJ) 
= (1977) 18 Guj, L R 398 
S. H. SHETH AND C. V. RANA, JJ. 
Kansara Mohanlal Kanji, Petitioner v. 
Chhippa Darji Nathubhai, Opponent. 


Civil Revn. Appin. No. 865 of 1974, 
D/- 2-4-1976. 


Bombay Rents, Hotel and Lodging 
Act (57 of 1947), 
S. 13 (£) (ky — Change of user — Pre- 
mises let out for business — Use of pre- 


mises for writing books of account and 


bandling correspondence — No change 
of user. 
The term business does not connote 


any single or a fixed number of acts or 
steps. H is: easy to understand that, for 
the purpose of carrying om business seve- 
ral steps: or acts: are required! tœ be taken 
or performed and different types of 
works are required to be done simult- 
aneously or otherwise and. in that. case, 
every type of step, act or work taken or 
done in furtherance of ones business 
would. be an integral. part of such busi- 
ness. Under these circumstances, for the 
purpose of finding out whether, a parti- 
cular type of act or work forms part. of 
one’s business: if is necessary fo deter- 
mine the purpose in connection with 
which it is performed or done and it can= 
not be considered in isolation. Tf such an 
act or work is performed or done fn con- 
nection with one’s business, it should he 
treated as a part or component of the 
business or business: activity.. 


The question whether a particular act, 
work or activity is genuine part of one’s 
business depends on the facts of each 
case and no hard and fast tes: can be 
laid down to decide such a question. 
Where it could not be disputed that the | 
work of writing books of eccount and ` 
handling correspondence that was being - 
carried on in the suit premises geruinely 
related to the business carried on by the 
tenant, 

Held that, the suit premises were used 
for the purpose of business for which 
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they ‘were let and that there was ro 
change of user. Civil Revn. Appla. 


No. 1181 of 1968, D/- 12-2-1973 (Guj) 
and Civil Revn, Appin. No. 1285 of 1971, 
D/- 23-3-1973 (Guj), Ref. 

R. N. Shah, for Petitioner; D. U, Shaħ, 
for Respondent. 


TU/IU/D459/77/SBB 





AIR 1978 NOC 18 (MADH PRA) 
=1977 Jab LJ 603 
K. K. DUBE AND R. K. TANKBA, JJ. 
Dulichand Dube and others, Petitionezs 
v. Krishak Sewa Sahakari Samiti Maz- 
yadit Chorai and others, Respondents. 
Misc. Petn. No. 123 of 1977, D/- 28-6- 
L977. 


M. P. Co-cperative Societies Act (17 ef 
1961), S. 91 (as amended by Amendment 
Act 14 of 1976) — Postponement of elec- 
tions of Society — Powers of Stare 
Government — Held. State Government 
has no power to postpone the electiors 
of the Society. 

‘The State Government has no power 
under S. 91 to postpone the elections of 
the Society or to prevent the Society 
from performance of the mandatory duty 
cast on it under S. 49 of the Act to hold 
elections, M. P. No. 85 of 197), 
D/- 12-10-1970 (Madh Pra) and M. P. 
No. 95 of 1970, D/- 19-10-1970 (Madh 
Pra), Rel. on. 

P. C. Pathak with R. C. Rai ang H. C. 
Kohli, for Petitioners; V, S. Pandit with 
B. M. Lal, for Respondent No. 1; S. L., 
Saxena, Govt. Advocate, for the State. 


GU/HU/C619/77:RSV 


AIR 1978 NOC 19 (MADH PRA) 
(GWALIOR BENCH) 
C. M. LODHA, J. 
Chhakoo Lal Bansal, Applicant v. Nager 
Palika, Morena, Opposite Party, 
Civil Revn. No. 48 of 1972, D/- 5-k 
4977. 


M. P. Municipalities Act (37 of 1961), 


S. 110 (4) — Suit for compensation 
against Municipality for work done 
under contract — Contract not execute] 


as required by S. 110 (4) — Suit mair- 
tainable — Frinciples of Ss. 65 and 70 cf 
Contract Act to be applied — (Contract 
Act {9 of 1872), Ss. 65 and 70), Case law 
discussed. 
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Swami’ Saran, for Applicant; R. A. 


Roman, for Opposite Party. 
BU/CU/A610/77/ABO/KSB 


AIR 1978 NOC 20 (MAD) 
= (1977) 2 Mad LJ 149 
OHAN, J. 

B. K. V. Radhamani Ammal, Petitioner 
v. The Authorised Officer, Land Reforms, 
Coimbatore, Respondent. 

C. R. P. No, 2722 of 1973, 
1976. | 

Tamil Nadu Land Reforms (Fixation of 
Ceiling on Land) Act (58 of 1961), S. 3 
(28) Explanation| (as introduced by S. 5 
of the Amending Act (39 of 1972)) — 
Scope and effect 


A plain reading of S. 5 of the Amen- 
ding Act makes it clear beyond any con- 
troversy that this explanation should be 
incorporated under the parent Act and 
the rights of the parties will have to be 
worked out accordingly. The contention 
that on 1-1-1973, the family of the peti- 
tioner consisted of only herself and the 
unmarried daughter who, having got 
married as early as 1963, her holding 
cannot be included, cannot be accepted 
as it ignores the retrospective effect of 
S. 5, Even unde the parent Act, the 
daughter’s holding could not be excluded 
Since the comp tation of surplus ` was 
with reference to the notified date of the 
parent Act viz. 2-10-1962, and since the 
daughter got married only in 1963. There- 
fore, by no stretch of imagination could 
it be contended jthat by the passing of 
Tamil Nadu Act (39 of n her holding 
would get excluded. would simply 
mean this: Originally, i holding of a 
life estate holder was excluded from the 
purview of the parent Act. It was brought 
within the ambit of that Act by Amen- 
ding Act 39 of 1972, The question of 
definition of family as on 1-1-1973, does 
not arise at all in this casé, in view of 
the retrospective | operation of S. 5 of the 
Amending Act since the definition under 
5. 3 (28) stood amended even from 6-4- 
1960 thereby bringing the holding of the 
limited owner within the purview of the 
parent Act. AIR| 1973 Mad 68, | Distin- 
guished. 

S. Ramaling 


D/- 3-11-` 


for C. Chinnaswami 
and M. R. Robert Jayaseelan, for Peti- 
tioner; K. S. Baktavatsalam, Addl, Govt. 
Pleader, for Respondent. 


IU/KU/D361/717/CWM- 
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AIR 1978 NOC 21 (MAD) 
= (1977) 90 Mad L W 633 
RAMAPRASADA RAO AND 
RATNAVEL PANDIAN, JJ. 


V. Ratnam and others, 
S. S. Arunachalam Chettiar and others, 
Respondents. . 


Appeal No. 158 of 1975, D/- 25-3-1977. ` 


Madras Buildings (Lease and Rent 
Control) Act (18 of 1960), S. 2 (8) — 
Tenant — Co-owner in permissive posses- 
sion of joint property or person inducted 
by such co-owner in such property is not 
tenant. 


Where the co-owners gave possession 
of the joint property to one of the co- 
owners by leasing it to him by recogni- 
sing his need, the.co-owner or any other 
person inducted by him could not deny 
the right of other co-owners to have the 
property partitioned and get khas posses- 
sion of their respective shares on the 
ground that he was entitled to the pro- 
tection availabie to a statutory tenant. 


The privileges and rights available to a . 


tenant are certainly not available to a 
co-owner who gets into possession of the 
property with the consent of the other 
co-owners or to a person whom he lets 
into possession of the relative. property. 

In the case of co-owners, it would be 
idle, and indeed strange, for any one of 
them to lay their fingers upon any part 
of such joint property and claim that 
` it is his or their own. Such an accent 
or emphasis upon ownership of an iden- 
tifiable part of a common property is 
available only after a final decree for 
partition is obtained by such a co-owner 
in a manner known to law. But during 
the process of that litigation which leads 
to the passing of a final decree no one 
amongst such co-owners can project any 
title to a defined portion of joint pro- 
perty. Consequently, the mere accident 


of possession of a part or whole of such © 


property by one-amongst such co-owners 
does not give him any right as a tenant 
thereto as is popularly understood or 
understood in the light of the statutory 
provisions of the Rent Control Acts, such 
as, Madras Buildings (Lease and Rent 
Control) Act, Such rights and obligations 
which are centering round a particular 


jural relationship, which springs from / 
the right of co-ownership, cannot give 
the ‘person in actual occupation’ under 


such circumstances a right to claim the 
statutory privileges availeble to a tenant 
in possession of a property not belonging 
to him and in which he is not interested 


Appellants v. ` 


A.L R. 


and into which he is inducted bz the co- - 
owner as a tenant in the popukay sense, 
(1965) 1 Mad LJ 86; Foll. 


JU/KU/D877/77/SNV/LGC 





AIR 1978 NOC 22 (MAD) 
= (1977) 2 Mad L J 253 
SETHURAMAN, J. 


Mookka Velar, Appellant v. Ealuchami 
and others, Respondents, 

S. A. No. 246 of 1976, D/- 28-4-1977. 

(A) Tamil Nadu Hindu Religious and 
Charitable Endowments Act (22 of 1959), 
Ss. 63 and 108 — Suit by joirt trustee 
for permanent injunction against trustee 
— Not covered by S, 63 — Jumisdiction 
of Civil Courts not barred under S. 108. 

The bar under S., 63 operates against 
a suit for establishing a hereditery right 
and not against a suit for enforzing it. 

Where a plaintiff who had a right to 
be in management as hereditary trustee 
of the temple filed a suit for permanent 
injunction restraining the defendant 


krustee from interfering with his right 


to. be in joint management of the suit 

trust, it was held that the dispute was 

not covered by S. 63 and the jurisdiction 

of Civil Court to entertain it was not 

barred by S. 108 of the Act. (1971) 1 Mad 

= 308, Rel. on; AIR 1973 Mad 281, 
ist. i . 


(B) Civil P. C. (5 of 1908), O. 6, R. 17 
+— Amendment of pleading — Amend- 
ment application at appellate stage — 
Amendment allowed — An issue about 
subject-matter of amendment framed in 
trial Court —— Under the circumstance 
no prejudice caused to the defendant —~ 
No interference by High Court. 


IU/1U/D349/77/MNT 





AIR 1978 NOC 23 (MAD) 
= (1977) 90 Mad L W 376 ` 
BALASUBRAHMANYAN, J. 
R. Venkatavaradan, Appellant v. 
Janardanan, Respondent. 
A. A. O. No. 741 of 1976, D/~ 7-3-1977. | 
(A) Tamil Nadu Indebted Agr‘culturists 
(Temporary Relief) Act (15 >f 1976), 


K, 


S. 2 (b) — Agriculturist — Who is — 
Partnership assessed to Sabes-tax — 
Partner does not thereby cease to be - 
agriculturist. 


The interpretation clause in S. 2 (b) 
defines an agriculturist as a ‘person’ who 
owns an interest in land and is in posses- 
sion thereof by virtue of that interest; 


1978 


there is a saving cl. (i) under whick a 
partnership firm registered under the 
Indian Partnership Act, 1932, is not to 
be regarded as an agriculturist. This way 
of defining an agriculturist as a ‘person’ 
and, in the same breath, excluding a firm 
from the ambit of that definition, evid- 
ences, a legislative intention to regard 
the firm itself as a person, or entity, 
quite apart from the partners corsti- 
tuting its position as an agriculturist for 
no other reason than that he is a part- 
ner of the firm assessed to sales tax. 


(B) Tamil Nadu Indebted Agriculturists 
(Temporary Relief) Act (15 of 1976), 5. 2 
(c) (i) — The term ‘Debt’? — Includes a 
decree-debt also. 1977 TNLJ 41, Not Foll. 
(Interpretation of Statutes — Refer- 
ence to other Act). 


The operative provisions 
show, beyond a shadow of doubt, chat 
the coverage of the Act includes not 
only money debts but also decree-debts 
under the terms of which money is pay- 
able. When the operative section in the 
Act is so clear on the subject, the omis- 
Sion to include a decree-debt in the 
statutory definition cannot be given any 
weight or significance. For the question 
whether the Act protects decree-d=bts 
against execution, the answer has to be 


in the Act 


found in the Act read as one whole, and 


not in isolated bits and parts. Reading 
5. 2 (c) in association with S. 3, which is 
the only way of reading and understend- 
ing the provisions, it is clear that the 
benefit of stay of recovery granted under 


the Act extends to decree-debts ag well . 


and it is not confined in its application 
merely to debts other than decree-debts. 
1977 TNLJ 41 Not Foll 


The compare and contrast approach to 
statutory construction involves a mis- 
direction. To construe a particular ex- 
pression employed in a given enactment 
by turning one’s gaze to a different 
statute would be to engage oneself in 
mere word-game, Words. -and phrases 
are şgtatutorily defined, not for purposes 
of comparative study, but as internal 
aids to the construction of individual 
statutes, In the instant case the deini- 
tions of “debt” in the Tamil Nadu Acts 
15 and 16 of 1976, which were enacted 
at the same time and had similar aims, 
were sought to be compared. 

N. K. Ramaswami, for Appellant; T. V. 
Balakrishnan, for Respondent. 
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AIR -1978 NOC 24 (ORISSA) 

R. N. MISRA AND N. K. DAS, JJ. 

Ramkali Bibi, Petitioner v, Gaurishan- 
kar Mishra and others, Opposite Parties. 

Original Jurisdiction Case No. 2061 of 
1975, D/- 22-8-1977. 

Orissa Land Reforms Act (16 of 1960), 
(Prior to Amendment by Act 29 of 1976), 
Ss. 4 (1), 4 (5) — Application u/s. 4 (1) — 
Requisite enquiry not made — Power of 
Board of Revenue to revise orders and 
remand. 


A person who has ‘made an application 
u/s, 4 (1) should be in personal cultiva- 
tion of the land immediately before 
the commencement of the Act and the 
claimant should be a sub-tenant or under- 
raiyat in respect of the land in the re- 
cord-of rights under the law in force in 
the appropriate area of the State, If the 
Board of Revenue has found in the re- 
vision application filed before it that there 
was no enquiry on these aspects and not 
keeping the legal provisions in view, the 
Revenue Officer had disposed of the mat- . 
ter, it has jurisdiction suo motu to revise 
orders of subordinate authorities and has 
power to remit the matter for reconsi- 
deration. 

S. C. Mohapatra, for Petitioner; M. 
Jain and Addl. Govt. Advocate, for Op- 
posite Parties. 

KU/KU/E162/77/CWM 


AIR 1978 NOC 25 (PAT) 
(RANCHI BENCH) 

S. K. JHA AND 
SHIVANUGRAH NARAIN, JJ. 
Krishna Kumar Poddar and another, 
Appellants v. Ram Kumar Agrawal and 

others, Respondents. i 

Misc. Appeal No. 100 of 1977 (R) D/- 
14-9-1977. 

(A) Civil P. C. (5 of 1908), O. 40, R. 1 — 
Partnership suits — Suit for dissolution of 
partnership — Appointment of Receiver 
during pendency of suit — Principles sta- 
ted. - 

Pending the decision of suit, the court 


_has power under O. 40 R. 1 to appoint a 


receiver in respect of the ‘properties 
which are the subject matter of the suit 
“where it appears to the Court to be just 
and convenient.” In each particular case 
it has to be decided whether the appoint- 
ment of a Receiver is just and convenient 
and whether this discretionary power of 
appointing receiver should or should not 
be exercised, The discretion being a judi- 
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cial discretion is exercised ‘on principles 
established by courts. A receiver has to 
be appointed as a matter of course when 
the partnership is dissolved 
orders of ‘the court and any of the par- 
ties has come tc the court ‘seeking relief 
as a partner, AIR 1972 “Pat '75 and AIR 
1965 Pat 144 ‘Rel. on. 

"No Receiver would ‘be appointed ‘in :a 


case where the ‘partnership is still sub-. 


‘sisting unless the court is ‘satisfied ‘that-an 
‘order for dissolution isinevitable or ‘that 
special grounds justifying the appoint- 
-ment :exist. -As ‘to what -are the special 
grounds which justify ‘the appointment-of 
a Receiver ‘in a pending ‘suit may ‘not ‘be 
exhaustively stated. <A receiver is ap- 
pointed on the principle of preserving 
property pending the litigation «which iis 
‘to decide the ‘right of ‘the litigant parties. 
It is, therefore, crystal clear that in a 
suit for dissolution of subsisting partner- 
ship, unless the court is satisfied that 
dissolution ‘is inevitable or that there is 
-a well-founded fear that the partnership 
properties would be wasted or dissipated 
or that other irreparable ‘harm would’ ‘be 
caused to the plaintiff e. g. by wrongful 
exclusion from participation in manage- 
ment no receiver shall be appointed. In 
‘the instant case on the materials on Tre- 
‘ord ‘it is mot possible to come to a find- 
ing that there is a well-founded fear ‘that 
the partnership properties would ‘be was- 
ted, damaged or dissipated or that any 
irreparable wrong or harm would be 
caused tothe plaintiffs, ‘if no order for 
appointment of a receiver ‘is made. 

Anno: AIR Comm. Civil P.C. (1908), 
O. 40, R. 1 °N. 8. 

(B) ‘Civil P. C. (5 of 1908), ©. 6, R. ‘2 — 
‘Partnership Act (9 of 1932), ‘S. -43 — Suit 
for dissolution of firm — Plea that firm 
already stands dissolved :can ‘be raised. 

Inconsistent alternative pleas may well 
be raised in a-suit, The plea that the 
‘partnership stood dissolved when the de- 
fendant-partners acquired ‘by appearance 
in the suit knowledge of ‘the ‘institution 
of the suit for dissolution raises a mixed 
question of.law and fact. A splea raising a 
“pure question of law or a-question of law 
arising on facts admitted or proved be- 
yond controversy can be waised for ithe 
first time at any stage of the :proceeding, 
even in ‘the court of last -:resort and ithe 
court is bound to entertain and -consider 
Such a plea, 

Anno: AIR Comm, Civil P. ‘C. (1908) 
©.: 6, R. 2 N. 3; 3 AM. Partnership 
Act (£932), 5. -43 N, 1. 


under the. 


A.L B. 


(C) Partnership Act (9 of 1932), S. 43 
(1) — Dissolution of partnership — Notice 
do partners — Service of Summons ac- 
companied by copy of plaint is not suffi- 
cient notice. 

Assuming that the partnership between 
plaintiffs and the defendant is a partner- 
ship at will and that the appearance of 
the defendants in a suit for dissolution of 
partnership is as effective communica- 
tion of the intention of the plaintiffs to 
dissolve the firm as the service of sum- 
mons. accompanied by a copy of the 
plaint thereof, however, the contention 
that the service of summons accompanied 
by a copy of the plaint amounts to giv- 
ing notice in writing te the other part- 
ners of the intention of the plaintiffs to 
dissolve the firm within the meaning of 
S. 48 (1) and the firm stands dissolved 
from the date of the service of summons, 
a untenable. AIR 1963 SC 1165 Follow~ 
ed. l 

ouch a plaint for dissolution of part- 
nership cannot fall within the expres- 
sion “notice” used in sub-sec. (2) of Sec- 
tion 43 of the Act and therefore the date 
of service of summons ;accompanied by a 
copy of the suit for dissolution of a 
partnership cannot be regdrded as the 
date of dissolution of the partnership. 


Anno: 3 AM. Partnership Act 
(1932), S. 43 N. 2, 


(D) Partnership Act (9 of 1932), Ss. 
and 11 — Dissolution of Sera ei ~~ 
Power of Court or right of partner can- 
not be curtailed by private contract. AIR 
1939 All 548 and AIR 1976 AH 141 Dis- 
sented, 

A statutory jurisdiction conferred on a 
court to order a dissolution of a firm on 
the grounds mentioned in S.. 44 of the 
Act and the corresponding statutory right 
given to a ‘partner to institute a suit for 
dissolution of the partnership on the 
aforesaid grounds cannot be taken away 
‘by any private contract made between. 
the partners, unless the statute either ex- 
pressly or by necessary implication makes 
the statutory right subject to the contract 
of the parties, 


Section 11, while it confers a power on 
the partners to determine their mutual 
rights and duties by a contract in clear, 
explicit, plain and unambiguous terms 
makes this power or right “subject to the 
provisions of this Act” and, therefore, 
subject to S. 44 which is one of the pro- | 
visions of this Act. The argument that the 
partners are at liberty to contract out of 
the provisions of §. 44 of the Act is there- 
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fore, not countenanced but negatived. by 
S. 11. 

(E) Partnership Act (9 of 1932), Ss, 44 
and 43 — Suit for dissolution of partner- 
ship — Notice under S. 43 is not a prte- 
requisite condition. 

A notice under S. 43 of the Act is not 
an essential prerequisite for a suit ‘or 
dissolution on the grounds mentioned in 
S. 44 of the Act. ATR 1952 Cal 499 end 
AIR 1973 J and K. 46 Rel. on. 

Anno: 3 AM. _ Partnership 
(1982) S. 44 N. 1; S. 43 N. 2, 

(F) Partnership Act (9 of 1932), S. 7 — 

Partnership at will — Meaning of. 


It is, manifest that subject to the two 
exceptions contemplated by S. 7 all part- 
nerships. are partnerships at will. It is aiso 
settled that the provision regarding dura- 
tion of partnership or the determination 
of the partnership need not be expressed 
but may be 
sion for determination of partnership 
- like Ss. 40, 41 and 44 is not a provision 
made by contract for determination of 
partnership within the meaning of fhe 
expression used in S. 7. A statutory pro- 
vision does not lose its character merely 
because the parties choose to incorporate 
it by reference in their deed of partner- 
ship. AIR 1961 SC 1225 Foll. 

The contention that the provision that 
a partner may retire by giving the pre- 
scribed notice is in effect and substance a 
provision for determining the partner- 
ship within the meaning of S. 7 of tie 
Act is clearly misconceived. A provision 
for determining the partnership lays 
down the manner in which the partner- 
ship can be terminated or dissolved. A 
provision regarding an event which dces 
not terminate or dissolve the partnerskip 
can never be regarded as a provision for 
determining the partnership, In the in- 
stant case Cl, 14 in the deed while pro- 
viding for the retirement or withdrawal 
of a partnership clearly lays down that 
the partnership shall not be dissolved. ^y 
the retirement or withdrawal of any of 
the partners. Clause 14, therefore, isnot 
a provision for determining the partner- 
ship. Even a provision for retirement 
which does not expressly lay down that 
the retirement shall not operate as a dis- 
solution of the partnership is not a pr- 
vision for determining the partnership. 

Anno: 3 AM. Partnership At 
(9 of 1932), S. 7 N. 1. 

Shambhu Prasad, P. S. Dayal, M. 3. 
Dayal, J. M. Rajagarhia, Ayodhya Prasxd 
Madan Lal, Lakshmi Pd., for Appellants; 


mct 


implied. A statutory provi- 
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Balbhadra. Prasad Singh, Sr. Advocate 
with Debi Pd:. N. K. Prasad, K. K Jhun- 
jhunwala,, A. Sahay, V. S. Prasad. and 
Miss Indrani Choudhary (for Nos. 1 to 6) 
and Satyeswer Raoy, (for No. 7) for Res- 
pondents.. 
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AIR 1978 NOC 26 (PAT) 
SHAMBHU PRASAD SINGH AND 
HARI LAL AGRAWAL, JJ, 

Shri Ram. Udar Jha, Petitioner v. The 

State of Bihar and others, Respondents. 
Civil Writ. Jurisdiction Case No. 2243 
of 1976, D/- 1-7-1977. 


Bihar Regional Development Authority 
(Second) Ordinance (129 of 1976), S. 64-—. 
Permission granted by authorities to build 
cinema house — Permission not unlaw- 
ful —- Government could not set aside 
order granting permission. — Government’ 


' estopped. (Evidence Act (1 of 1872), Sec- 


tion’ 115). 


Under S; 64, the State Government can 
set aside any resolution of the Authority. 
or any order of the Authority; the Chair- 
man, the Vice-Chairman or any- officer 
of the. Authority only iť in the opinion of 
the State Government the resolution or 
order is in excess of the power conferred 
by law. 


An officer of the Muzaffarpur Regional 
Development Authority wrote a letter 
dated 23rd of February, 1977, informing 
the petitioner that he had been granted 
permission to construct the building of 
the Jawahar Picture Palace: : 


Held that the permission granted to the 
petitioner was not unlawful, and, there- 
fore, it was not open to the State Gov- 
ment to set it aside under S, 64. The au- 
thorities never seriously objected to the 
construction of the cinema house by the 
petitioner and it would be against justice 
to refuse permission to the petitioner to 
run. the cinema when the building was al- 
most complete. The doctrine of equitable 
estoppel would apply against the autho- 
rities in the circumstances of the case. 


Basudeo Prasad. and Radha Mohan Pra- 
sad, for Petitioner; Hari. Kishore Thakur 
(Standing Counsel No. 3) and R. G. Pra- 
dhan, for’ Respondents, 
JU/JU/D931/77/DHZ 
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AIR 1978 NOC 27 (RAJ) 
D. P. GUPTA, J. 


Narain Singh and others, Petitioners v. 
The Superintending Irrigation Officer and 
others, Respondents, 


Civil Writ Petn. No, 284 of 1974, D/- 
7-11-1976, . 


'(A) Rajasthan Irrigation and Drainage 
Act (21 of 1954), S. 53 (2) — Rajasthan 
Irrigation and Drainage Rules (1957) R. 55 
— Fimality of order of Divisional Irriga- 
tion Officer passed under S. 53 (1) ~-— Sub- 
ject to appeal as provided by R. 55. 


The second part of sub-sec, (2) does not 
impart any finality to the order passed 
by the Divisional Irrigation Officer- The 
intention of the Legislature is obvious, 
namely, that in so far as the standing 
crop is concerned it is envisaged that the 
order passed by the Divisional’ Irrigation 
Officer should not be disturbed curing 
the period such standing crop remains in 
the fields. But after the standing crop is 
removed there is no finality attached to 
the order passed by the Divisional Irriga-~ 


tion Officer and all that has been pro- . 


vided by sub-sec. (2) of S. 53 is that such 
order shall remain in force until set aside 
by the decree of a civil court, Thus it is 
amply clear that a decree of a civil court 
would not have the effect of altering the 
system of distribution of water in respect 
of the growing crop, but it could only 
affect such system or manner. of distribu- 
tion after the growing crop-is removed 
from the fields. However, there is nothing 
in sub-sec. (2) of S. 53- to exclude the 
applicability of R. 55, which has. been 
made.in pursuence of the powers con- 
ferred upon the State . Government by 
virtue of the provisions of S. 60 (1) (b) 
of the Act. The State Government is au- 
thorised by the aforesaid ` provision to 
make rules and therein provide for an 
appeal in such cases where the provisions 
of the Act do not expressly provide for 
‘an appeal. Section 53° is one such provi- 
sion which does not.expressly provide for 


an appeal and as such the provisions of- 


R. 55 would ooviously be. applicable te 
the order passed by the Divisional Irriga- 
tion Officer under S. 53 (1). There is na 
limitation in R. 55 barring the applicabi- 
lity of the provisions thereof to the order 
. passed by the Divisional Irrigation Offi- 
eer under S. 53 (1) of the Act, as the 
only limitation. imposed under R. 55 is 
- “except as is otherwise provided in the 
Act or in‘these rules”, 

(B) Rajasthan Irrigation and Drainage 
Act (21 of 1954), S. 3 (1) and Rajasthan 


A. 1. R. 


Irrigation and Drainage Rules (1957) 
Rules 55, 56 — Appeal under R. 55 against 
order of Divisional Irrigation Officer — 
Could be preferred within 30 days of 
limitation as prescribed by R. 56 — Only 
effect of appellate Order is deferred till 
the standing crops are reaped. 


(C) Rajasthan Irrigation ` and Drainage 
Act (21 of 1954), S. 53 (2) — Whether 
bars appeals under R. 55—Section grants- 
only jurisdiction to Civil Court but does 
not prohibit departmental appeals, 


All disputes relating to the use and 
distribution of water or the construction 
or maintenance of water course ¢ould, of 
course, be subject matter of a suit in a 
civil Court and the order passed by the 
Irrigation Authorities . would hold good 
only until a decree is passed by a compe- 
tent civil Court finally determining the 
rights of the parties, but the provisions 
of sub-sec. (2) of S. 53 do not expressly 


‘or impliedly prohibit any departmental 


or internal appeal from one 
Officer to his superior. 


(D) Rajasthan Irrigation and Drainage 
Act (21 of 1954), S. 53 (2) — Words and 
phrases — “Such order” — Meaning of - 
words — Not -restricted to mean only 
original order — Includes order passed 1 
appeal as original order will merge in 
appellate Order. ` i 


The words:“such order” in sub-s. (2) 
of S. 53 refer to the order passed in res- 
pect of matters enumerated in S. 53 (1) 
and “such order” may be either the ori- 
ginal order’ passed by: the Divisional 
Irrigation Officer or the appellate order. 
passed by the Superintending [Irrigation 
Officer. In case no appeal is preferred 
against the order of the Divisional Irriga- 
tion Officer, that order shall remain in 
force until set aside by a decree of a ` 
Civil Court. But in case an appeal is 
preferred under Rule 55, the order of 
the Divisional Irrigation’ Officer shall 
merge in the appellate order, which may 
be passed by the Superintending Irriga- 
tion Officer and it is only that order which 
will be the subsisting and binding order 
for purposes of sub-s. (2) of S. 53 and it 
shall continue to remain in force till set 
aside by a decree of a civil Court, 


S. C. Bhandari, for Petitioners; M. D. 
Purohit, Addl. Govt. Advocate; M. Mridul 
(for Nos. 4 to 30), for Respondents. 
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AIR 1978 NOC 28 (ALL.) 
(LUCKNOW BENCH) 


HARI SWARUP AND 
7. S. MISRA, JJ. 


Jagdish Prasad Gupta and another, 
Petitioners v. Sankta Prasad, Opposite 
Party. 

Writ Petn. No. 1361 of 1974, D/- 
21-7-1977. 

Civil P. C. (5 of 1908), See. 115 (b) 
and (c) — Revisional powers — Re- 
appreciation of evidence When 
there should be no interference. 


A court exercising powers under 
S. 115 cannot reverse the finding on 
reappreciation of evidence. The find- 
ing must: be accepted as final. Once 
a suit is instituted in a proper Court 
and a Court passes a decree, it can- 
not be said that under Cl. (b) it had 
failed to exercise jurisdiction even 
though its judgment may be errone- 
ous. Further, unless it is shown that 
the lower Court had erred in its pro- 
cedure the case cannot come under 
Cl. (c). AIR 1953 SC 23, Foll. 

Anno.: AIR Comm. C.P.C. 
Edn.), S. 115 N. 11. 


KU/LU/E290/77/BDB 
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AIR 1978 NOC 29 (ALL3 


K. N. SINGH AND 
N. D. OJHA, JJ. 


Shabbir Ahmad, -Petitioner v. Muni- 
oe Board, Shamli, Opposite Par- 
es. 


Civil Misc. Writ No. 5938 of 1973, 
D/- 23-3-1977. 
- U. P. Municipalities Act (2 ef 1916), 
Section 298 (2), (d), Section 293, Sec- 
tions: 293A, 294 Bye-laws levy- 
ing registration fee in respect of 
every transaction of sale and pur- 
chase of cattle and prohibiting holding 
of cattle market within municipal 
limits — Bye laws are ultra vires 
the powers of Municipal Board. AIR 
1954 SC 630, Rel. on. 


S. J. Hyder, for Petitioner. P. C. 
Gupta and Standing Counsel, for Op- 
posite Parties. 
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AIR 1978 NOC 30 (ALL) 
M. P. MEHROTRA, J. 


Indra Pal Singh, Appellant v. Babu 
Ram, Respondent. 

Second Appeal No. 175 of 1976, D/- 
21-3-1977. 

Specific Relief Act (47 of 1963), Sec- 
tion 16 — Provincial Insolvency Act 
— Insol- 
vency application against debtor A 
by creditor B — Agreement before 
adjudication that Receiver would exe- 
cute sale of A’s property in B’s fa- 
vour with condition of reconveyance 
falling through — After adjudication 
Receiver executing sale deed in B’s 
favour without condition of reconvey- 
ance — Suit by A for reconveyance 
— Maintainability. 

Where the creditor B filed an 
solvency petition against the debtor 
Aon 5-10-63 and the Insolvency 
Court appointed a Receiver in respect 
of A’s properties and on 20-11-63 A 
and B filed a joint application before 
the Court containing an agreement 
that A was transferring his property 
to B in satisfaction of his dues with 
condition of repurchasing same within 
Ə years and B had agreed to get the 
insolvency petition dismissed and the 
court passed an order permitting the 
Receiver to execute the sale deed in 
B’s favour and directed the joint ap- 
plication to be put up for further 
order on 20-12-63 but no sale deed 
was executed in pursuance of the 
said order and the insolvency pro- 
ceedings continued and on 29-5-64 A 
was declared insolvent and thereafter 
the Receiver and A jointly executed 
a sale deed in B’s favour without 
condition of reconveyance and pos- 
session was delivered to B and the 
adjudication was annulled on 22-2-69 
and on 6-10-69 A filed a suit against 
B for reconveyance of the property 
as per agreement contained in the 
joint application dated 20-11-63, it 
was held that since the agreement 
dated 20-11-63 fell through as no sale 
deed was executed and the insolvency 
petition was not got dismissed by B 
and the sale deed dated 15-7-64 was 
not executed in pursuance of the 
agreement dated 20-11-63 but was a 
fresh contract containing no condi- 
tion for reconveyance the suit for 
Specific performance of the condition 
of reconveyance was not maintainabie. 


in- 


18 
AIR 1933. All 449, AIR 1954 Mad 604 
(FB), AIR 1951 Mad 63 (FB), AIR 
1955 Trav Co 241 and AIR 1958 
Mad 486, Dist. ` | . 

Anno: AIR Manual (3rd Edn., 
Specific Relief Act. S. 16 N. 1; Pro- 
vincial Insolvency Act, S. 37 .N 1, 
5. 43 N. 1. 

J. P. Kumar, for Appellant; S. N. 
.Agrawal, for Respondent. 
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AIR 1978 NOC 31 (ALLJ 
= 1977 All LJ 375 
K. N. SETH, J. 

Bharat, Petitioner v. State of U. P. 
and others, Respondents. a 
- Civil Misc. Writ No. 4088 of 1976, 
D/- 4-3-1977. : 

U. P. Imposition of Ceiling on 
Land Holdings Act 1960 (1 of 1961), 
S. 12A — Choice of tenure-holder to 


choose plots — There are no fetiers - 


on the choice till surplus land vests 
in State — Tenure-holder is free to 
indicate his choice even at appellate 
stage, appeal being continuation of 
original proceedings. AIR 1976 Bom 
347, Relied on. 


N. K. Saxena, for Appellant; Stand- 


ing Counsel, for Respondents, 
DU/EU/B378/77/PNK 





AIR 1978 NOC 32 (ALLJ 
= 1977 All WC 275 
(LUCKNOW BENCH) 
D. M. CHANDRASHEKHAR AND 
HARI SWARUP, JJ. 


Ram Jiwan Singh, Appellant v. 


Kamlesh Kumar and others, Respon- 


dents. 


Second Appeal No. 234 of 1971, 
D/- 2-3-1977. : 

U. P. Consolidation of Holdings 
Act (5 of 1954), S. 49 — Bar to civil 
court jurisdiction — Benami holding 
— Claim by real owner not made 
under S. 9 of Act — Suit in civil 
court to establish benamii character of 
holding is barred. i 

If benami holding of lands is re- 
cognised and it is not made incum- 
bent on the real owner of lands to 


Notes of Cases .31-33 


put forward his elaim to title- thereto 
under S, 9 of the Act and to get his 


‘name entered in the revenue records 


as the owner of such lands, such 
benami holding will come in the way 
of carrying out the scheme of consoli- 
dation of holdings in accordance with 
Section 19 (1) of the Act. Theretore 
even though there is no. specific pro- 
hibition in the Act against benami 
holding of lands and benami trans- 
fers of holdings, such prohibition is 
implied in the scheme of the Act, 
since permitting a person to establish 
in civil court the benami character of 
his holding would materially. affect 
carrying out a proper consolidation 
scheme under the Act. It follows 
that all claims of a real owner of 
land should be put forward before 
the consolidation authorities under 
S, 9 of the Act so that they may de- 
termine who is the true owner of the 
land and if he fails to do so, he will 
be debarred under S. 49 of the Act 
from establishing the benami charac- 
ter of such holding, in a civil court. 

U. C. Srivastava, for Appellant; K, 
N. Misra, for Respondents, 


EU/GU/B586/77/JHS 





AIR 1978 NOC 33 (ALL) 
(LUCKNOW BENCH) 


HARI SWARUP AND 
_K. S. VARMA, JJ, 


Ram Chandra and others, Appel- 
lants v. Siya Ram and others, Res- 
pondents. 


First Appeal No. 109 of 1940, D/- 
1-3-1977. 

(A) Civil P. C. (5 of 1908), O. 26, 
Rr. 18 and 15, — Suit for dissolution 
of partnership and accounts — Pre- 
liminary decree for partition of plain- 
tiff’s share after accounting — De- 
cree silent as to interest — Interest 
can be awarded in a proper case. 
(Trusts Act (1882), S. 23). 

The power of the Court to order 
payment of interest on a sum found 
due from a defendant exists in the 
Court although the decree declaring 
the liability contains no direction for 
payment of interest. 1905 AC 590, 
Foll. i 

Where in a suit for partition a 
preliminary decree is passed for pare 


A. 1. R. 


`~ 
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tition and for taking accounts but 
the decree is silent as to interest: it 
was competent for the 
award interest in a proper case 
Where the preliminary decree is for 
partition of the plaintiffs share after 
accounting, the amount which the 
plaintiff will ultimately be entitled tc 
get will be ascertainable only after 
accounts would have been taken be- 
cause unless accounts are taken, it 
cannot be possible to know what 
amount belonging to the plaintiff is 
with whom. It can also not be knowr: 
as to whether any of the other part- 
ners is liable to pay interest by rea- 
son of S. 94 read with S, 95 anc 
Sec. 23 of the Trusts Act. It canno- 
therefore be reasonable to imagine 
that the preliminary decree  shoulc. 
contain a direction for award of inte- 
rest payable by reason of Section 23 
Such an award can be made cnly or. 
the position being known after ac- 
counting. The preliminary decree 
does not finally determine the rights 
of the parties, the same are determin- 
ed only after the final decree is pass- 
ed.. Unless the preliminary de- 
cree refuses to award the interest 
the court cannot. be deemed to be- 
come functus officio or to get depriv- 
ed of jurisdiction to award interest ir 
terms of 5. 23 of the Trusts Act. 
AIR 1925 Bom 406, Rel. on. 


Anno.: AIR Com. C. P.C. (8th Edn.) 
O. 20 R. 15 N. 1, 0.20 R.18 N6 
and AIR Manual (3rd Edn.), Trusts. 
Act, S, 23 N. 4. 


(B) Trusts Act (2 of 1882), Secs. 23, 
94, 95 — Constructive trusts — Part- 
nership — Preliminary decree foz 
partition of plaintiff’s share after ac- 
counting — Person in possession noé 
having the whole beneficial interes! 
— Liability to pay interest, 


In a case in which the partnership 
still continues and the profits are 
appropriated by other partners bY 
illegally ousting one of the partners. 
S. 94 will be attracted and such part- 
ner will be entitled to get interest on 
, that amount. The 
partners inter se qua the money un- 
reasonably withheld by one of the 
partners is that of a trustee in rela- 
tion to the partner who has been de- 
prived of the benefit. Such a persom 
is also entitled to -interest for the 


Court tc: 


relationship oł 


Notes of Cases 34 18 


money wrongfully withheld. (Case law 
discussed). - - 

In the instant case the partners 
other than the plaintiff had divided 
his share of profits also, treating him 
as being outside the partnership. This 
money had ceased to be money he- 
longing to the common partnership 
pool and had been admittedly taken 
away by those partners. It was thus 
being kept by those partners not as 
partnership money but as their own 
share of profits. 

Held that the other partners were 
liable to pay to the plaintiff the 
amount of profit of his share. By tak- 
ing that money out of the common 
partnership pool and retaining and 
treating it as their own and not pay- 
ing the same to the plaintiff, they 
committed breach of trust within the 
meaning of S. 23 read with Ss. 94 
and 95. As there was no denial that 
other partners were having possession 
of moneys in which they did not 
have whole beneficial interest but in 
which the plaintiff also had an inte- 


rest, S. 94 would be attracted and the 


plaintiff’s share would be deemed to 
be held by them for the benefit of 
the plaintiff. No doubt, the relation- 
ship of debtor and creditor does not 
exist among the partners, but once 
some of the partners divide the divi- 
dends or profits of partnership 
amongst themselves take that money 
out of the common partnership pool, 
then in their hands it becomes a fund 
in which the remaining ousted part- 
ner must be deemed to have a bene- 
ficial interest; and if that is so, Sec- 
tion 94 will naturally get attracted. 

Anno.: AIR Manual (3rd Edn.. 
Trusts Act, S. 23 N. 4, S. 94 N. 4, Sec- 
tion 95 N. 1. 


IU/IU/D266/77/LGC 


AIR 1978 NOC 34 (ALLJ ` 
= (1977) 3 All LR 267 
K. N. SETH, J. 

Panna Lal Sharma, Petitioner v. 1st 
Additional District and Sessions Judge 
Bulandshahr -and others, Respon- 
cents, 

Civil Mise, Writ No. 1215 of 1976, 
D/- 1-3-1977. 

U. P. Urban Buildings (Regulation 
of Letting, Rent and Eviction) Act (13 


20 Notes cf Cases 35-36 


of 1972), Ss. 16-(1) (b) and 17 (2) — 
Ordey of allotment — Validity — 
Whether allotment should be made 
only in favour of landlord’s nominee. 

The provision of law ‘is complied 
with if the landlord is afforded an 
opportunity to make his nomination; 
but the power to pass an order of 
allotment cannot be challenged on 
the ground that since the accommo- 
dation was not allotted in favour of 
a person nominated by the landlord 
or it was not accepted by the nomi- 
nee in case the allotment was made 
in his favour that took away the 
power of the District Magistrate to 
make a valid order of allotment. 

Where there are only two applic- 
ants for allotment of the premises 
and the landlord’s nominee who is 
one of the two applicants, is not in- 
terested in the premises, the allot- 
ment in favour of the other applicant 
cannot be challenged on the ground 
that he had not been nominated by 
the landlord. 7 

The mere fact that there was no 
family connection with him and the 
landlord or that his food habits and 
way of living were different could 
not condemn him as an unsuitable 
person for being allotted the accom- 
modation. 

Shanti Swarup Bhatnagar, and Sub- 
bash Chandra Maheshwary, for Peti- 
tioner; Standing Counsel, for Res- 
pondent. 


DU/EU/B385/77/MGD/VSS 





AIR 1978 NOC 35 (ALL 
= 1977 All WC 214 


K. N. SETH, J. 

Krishi Ferm Nehru Ucchatar 
Madhyamik Vidayalaya, Petitioner v. 
State of U. P. and others, Respon- 
dents. i 


Civil Mise. Writ No. 67 of 
Ð/- 2-3-1977. 

U. P. Imposition of Ceiling on 
Land Holding Act (1 of 1961), Sec- 
tion 5 (2) (c) — Exemption under — 
. Which institution, can claim — Inter- 
mediate college imparting education 
in agriculture — What is — ((i) U. 
P. Intermediate Education Act (2 of 
1921}, S. 2(d): (i) U. P. Intermediate 


1977, 


College imparting education in 


A. TR. 


Education Regulations, Chapter VI 
Regn. 5). l 

To impart education in agriculture 
for the intermediate standard, agri- 
cultural farms would be necessary 
where students may gain practical ex- 
perience in agricultural operations. 
The farms may not at all be neces- 
sary for students studying agricul- 
ture as one of the subjects in lower 
classes. To provide for availability 
of such farms to the institutions ex- 
emption from ceiling law has been 
granted to Intermediate and Degree 
Colleges imparting education in agri- 
culture. 


Where the petitioner College is re- 
cognised as an Intermediate College 
for preparing candidates for admis- 
sion to the Board’s examination - in 
subjects other than agriculture and 
it imparts education in agriculture 
only upto class VIII and it is not a 


subject of study for intermediate 
classes. . 
Held that it is not an Intermediate 


agri- 
culture and that it is not entitled te 
claim that the land held by it is ex- 
empt from ceiling law under Section 


9 (2) (e). 


Gyan Chandra Dwivedi, for 
tioner; S. C., for Respondents. 


DU/DU/B204/77/VSS 


Peti~ 





AIR 1978 NOC 36 (ANDE. PRAJ 
= (1977) LS (AP) 246 
GANGADHARA RAO, J. 
Inapala Charles and another, Peti- 


tioners v. Elagada Akkayamma and 
others, Respondents. l 
Writ Petn. No. 6338 of 1975, D/- 


23-6-1977. 


Andhra Pradesh Scheduled Areas 
Land Transfer Regulation (1959), Sec- 
tion 2 (f) -— Scheduled tribal — 
Malas not born in but residing iz 
Agency Area are Scheduled tribals. 

The definition of “Scheduled Tribe” _ 
in S. 2 (f) says that the tribe or the , 
tribal community should have resided ~ 
in the Agency Tracts. It does not - 
say. that they should have been born 
in the Agency Tracts. If so, the Malas 
who were notified as Hill Tribes and 
whe have been residing in the Agency 
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area would be Scheduled Tribe with- 
in the meaning of that definition, 


C. Poornaiah. for Petitioners, Govt. 


Pleader for Industries, for Respon- 
dents Nos. 2 and 3. l 


1U/JU/D669/77/MDP/WNG. 





AIR 1978 NOC 37 (ANDUH. PRA 
RAMACHANDRA RAJU AND 
MADHAVA RAO, JJ. 
Taluri Nammayya, 
State of Andhra Pradesh, Respcn- 
dent. 


Civil Revn. Petn. No. 1890 of 1976,. 


D/- 19-4-1977. 


Andhra Pradesh Land Reforms 
(Ceiling on Agricultural Holdinss) 
Act (1 of 1973), S. 3 (d) — ‘Doukle 
Crop wet lands’ — Definition and 
meaning of — Inclusion of land in 
Schedule B or Part II of Schedule 
C of draft Rules for irrigation of 
lands in Godavari Western, Eastern 
and Central deltas by itself not, to 
make the land a ‘double crop vet 
land? —- Whether two irrigated crops 
per fasli year or a duffassal crop 
could be raised at least in 4 fesli 
years out of 6 fasli years immedia-e- 
ly preceding from water that could 


be obtained from Government irriga-. 


tion has to be factually investigated 
and found. 
M. B. Rama Sarma, for Peti- 


tioner; Sardar Ali Khan, Govt. Plea- 
der for G. A. D. on behalf of the 
Respondent. 


GU/GU/C379/77/ABO/MVJ 





AIR 1978 NOC 38 (ANDH. PRA“ 
= (1977) 2 ANDH WR 320 


GANGADHARA RAO. J, 
M. Vaman Reddy, Petitioner v. 


State of Andhra Pradesh and others, 
Respondents. 


W. P. No. 2846 of 1975, D/- 19-4- 


1977. 

Andhra Pradesh (Andhra Area) 
Ayurvedic and Homoeopathic Medical 
Practitioner Registration Act (26 of 
1956), Ss. 25 (1) and 27 (1) (o9 — 
Written examination under S. 27 ‘}) 
(c) — Suck examination held mcre 


Notes of 


Petitioner vV.. 


Cases 37-39 21 


than five years after the commence- 
ment of the Act are not invalid. 

A reading of Secs. 25 (1) and 27 
(1) (c) shows that they contemplate 
different situations. The examina- 
tions contemplated under Sec. 25 (1) 


‘are qualifying examinations and are 


entirely different from the written 
examinations contemplated under Sec- 
tion 27 (1) (c). While the. qualifying 
examinations are to be prescribed by 
the Board by means of regulations, . 
the power to hold written examina- 
tions under S. 27 (1) (c) vests with 
the Government. 


By virtue of the proviso to Clause 
(c) of sub-sec. (1) of S, 27, a practi- 
tioner who has attained the age of 40 
years on the date of the commence- 
ment of the Act, is not required to 
pass the written examination. The 
five year limit prescribed under sub- 
sec. (2) of S. 25 beyond which the 
qualifying examinations should not 
be held from the commencement of 
the Act applies only to the examina- 
tions mentioned in S. 25 sub-sec. (1), 
but not to the written examina- 
ae contemplated under S. 27 (1) 
c). 

Thus, the, provisions of S. 25 and 
S. 27 (1) (c) are different: they ap- 
ply to different categories of per- 
sons and they operate in different 
fields. 


section 39 has no bearing on the 
interpretation of S. 25 or S. 27 (i) (c). 
If those two sections are understood 
in their own setting and on their 
own terms, they do not come into 
conflict with S, 39. 

Madhuker Rao L. Ganu, for Peti- 
tioner: Govt. Pleader for Commercial 
Taxes, for Respondents. 
GU/GU/C257/77/SBB/WNG 


AIR 1978 NOC 39 (ANDH. PRA) 
= 1977 LS (AP) 129 
ALLADI KUPPUSWAMI, J. 


‘S. A. T. Tirumalacharyulu Iyyen- 
gar, Petitioner v. State of Andhra 
Pradesh and others, Respondents. 

C. R. P. No. 1207 of 1976, D/- 
14-4-1977. 

A. P. Land Reforms (Ceiling on 
Agricultural Holdings) Act (1 of 
1973), Ss. 10 (4) and 20 (3) — Final 


22 . Notes of Cases 40~41 


notice under S, 10 (4) —. Nature. of 
—- Proper remedy for aggrieved party 
== (Constitution of India, Art. 227). 


Final notice publishing lands which 
Tribunal had selected for surrender 
without giving petitioner an opportu- 
nity of being heard as required by 
S. 10 (4) is illegal. Though it is re- 
ferred to as a notice, it is in sub- 
stance an order passed against the 
petitioner. It is also'an order falling 
within S. 20 (3) and is appealable. 
The proper remedy. for the peti- 
tioner is to file an appeal under Sec- 
tion 20 (3) against the notice and not 
a revision petition under Art. 227° of 
the Constitution. 


S. R. Ashok, for Petitioner; Govt. 
Pleader for G. A. D.„: for Respon- 
dents. , 


GU/GU/C253/77/VSS 


AIR 1978 NOC 40 (ANDU. PRAJ 
S. H. SHETH, J. 


Hyderabad and Secunderabad Co- 
conut Merchants Association, Peti- 
tioner v. Municipal Corporation of 
Hyderabad and another, Respondents. 


~ Writ Petn. No. 3998 of . 1976, D/- 
1-12-1976. 


Hyderabad Municipal 
Act (2 of 1956), S. 402 (1) (a) — 
“Obstruction or encroachment” — 
Lorry laden with goods standing on 
street for bona fide loading and un- 
loading of goods cannot cause any 
obstruction — Municipal Corporation 
er its Commissioner has in such cases 
no authority to seize lorry or to de- 
mand rent therefor — What promo- 
tes a business or caters needs of the 
society cannot form obstruction to 
the street or encroachment thereon. 


Corporation 


Challa Sitaramayya, for Petitioner; 
T. Vijayaraghavachary, Standing 
Counsel, for Municipal Corporation ‘of 
ee on behalf of the Respon- 

ents. 


. GU/GU/C150/77/PNK/VSS 
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AIR 1978 NOC 41. (CAL) 
= (1977)-2 Cal LJ 35 

= SALIL‘ KUMAR DATTA, J. 

‘Smt. Debala Mukherjee and an- 
other, Petitioners v. Sujit Singh, Op- 
posite Party. : ; 

C. R. No. 3444-S of 1976. D/- 9-6- 
1977. 

Civil P, C. (5 of 1908), O. 47, R. 1 
— Review of judgment — Grounds 
for ~~ Subsequent decision of a Court 
With binding authority overruling its 
earlier decision on which judgment to 
be reviewed is based —- No ground 


for review. AIR 1969 Ker 186, Dis- 
sented, 


In the case of a decree or order — 


based on the exposition of law of a 
binding authority, the position is that 
Such decree or order was not con- 
trary to law on the day the decree 
or order was passed or made. Such 
decree or order, on account of the 
subsequent exposition of law inadif- 
ferent manner by such binding autho- 
ritv may become contrary to law 
and thus contain an error on the 
face of the record. Even so, such 
decree or order reaches the finality 
in the course ‘of the proceedings in so 
far as the court passing the order is 
concerned, and it is valid’ and effec- 
tive, binding the parties. As such 
decree or order attains a finality in 
so far as the court passing the order 
is concerned there will be no scope 
for its review under Order 47 of the 
Code by any subsequent event. For 
such review if at all, the mistake or 
error apparent on the face of the re- 
cord must be in the impugned decree 
or order at the time when such de- 
cree or order was passed or made. 
Further after such decree or order 
any subsequent exposition of law by 
a competent authority cannot unset- 
tle the position by a review under 
Order 47 as the impugned decree or 
order, valid when passed, had al- 
ready acquired. a finality in that 


- court. AIR 1969 Ker 186, Dissented. 
‘Case law discussed. 


The case of a legislation amending 
a law with retrospective effect ap- 


. pears to stand on a different footing. 


When a particular judgment is ren- 
dered it is based on the law asit 
then stood without amendment. If 
however the law itself is amended 


Fiag 
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with: retrospective effect, the jucg- 
ment may lose its effectiveness aad 
may contain errors apparent, on the 
record: in view. of the amended pro- 
visions which are to be deemed al- 
ways to be in statute even on the 
day the judgment- was rendered, ən 
account of retrospective operation. 
- Anno: AIR Comm, C. P. C. (Eth 
Edn.), O. 47 R. 1 N. 11 and 17. 
Manindra Nath Ghosh and Dhruba 
Mukherjee, for Petitioners: Saktineth 
Mukherjee and Bhaskar Ghosh, tor 
Opposite Party. 
FU/GU/C100/77/DNK/WNG 





AIR 1978 NOC 42 (CAL.) 


RAMENDRA MOHAN DATTA 
AND HAZRA, JJ. 


State of West Bengal and another, 
Appellants v. Sm, Malina Ghosh, Res- 
pondent. 

A. F., O. O. No. 190 of 1971, D/- 
22-4-1977. 

(A) Constitution of India, Art. 26 
— Writ of mandamus — When to 
be issued. . 

A writ of mandamus can be issuad 
under some special circumstances and 
not where it would 
mere formality to quash a proceed- 
ing before an authority. If the land 
acquisition proceedings had become 
infructuous, the writ of mandamus 
prohibiting the State of West Bengal 
and the Land Acquisition Collector 
from taking any further steps in pur- 
Suance of the land acquisition pro- 
ceedings could not be issued because 
issuance of writs in such circum- 
stances woud be ineffective and mean- 
ingless. AIR 1954 SC 592, Rel. on. 
` Anno. AIR Comm. Constitution of 
India (2nd Edn.), Art, 226 N. 20. 


(B) Criminal Law (Amendment) 
Ordinance (38 of 1944), S. 13 (3) — 
Forfeiture provided by S. 13 (3) . is 
not penalty within Art. 20 (1) of the 
Constitution — Land acquisition pro- 
ceedings could be initiated subsequ- 
ently in respect of the properties 
forfeited — AIR 1963 SC 255, Rel. on 
— Latter proceeding cannot be scid 
to interfere with the judicial pxo- 
cess. AIR 1975 SC 2299, Dist. 

(C) Interpretation of Statutes — 
General and Special enactments — 


be a matter of- 


Notes of Cases 42 23 


Latter when abrogates earlier —. Cri- 
minal Law (Amendment) Ordinance 
(38 of. 1944) whether repeals Land 
Acquisition Act (1894). . 

If there is a prior general enact- 
ment and a subsequent special enact- 
ment, the Court will first see whe- 
ther the later enactment expressly 
repeals the earlier enactment or any 
part of it. If there is no express re- 
peal, the court will see whether 
there was repeal by implication. Re- 
peal by implication is not favoured 
by Court. One of the presumptions 
is that legislature does not intend to 
make any substantial alteration of 
law beyond what it expressly de- 
clares either in express terms or by 
clear implication. But if any of the 
provisions of the later enactment is 
sO Inconsistent with or contrary to 
the provisions of the earlier enact- 
ment that both cannot stand toge- 
ther then the earlier enactment is 
abrogated by the later enactment. 

The whole procedure under. the 
Ordinance 38 of 1944 is for the pur- 
pose of securing the money and rea- 
lisation of the amount from the pro- 
perty procured or acquired by mis- 
appropriation by the convicted person 
and also for realisation of the fine 
from the residue of the property. 
The Ordinance does not confer any 
right or power on the Central or 
State Government to acquire the pro- 
perty of the convicted person who 
has committed the scheduled offence. 
The Ordinance only protects the in- 
terest and gives right to the Central 
Government for realisation of the 
amount found to be wrongfully mis- 
appropriated by the convicted person. 
The Land Acquisition Act, on the 
other hand gives the right or power 
to the appropriate Government to ac- 
quire land for public purposes on 
payment of compensation to the 
owner and persons interested in land 
or immovable property. The forfei- 
ture under the Ordinance is not for- 
feiture of immovable property of the 
convicted person but forfeiture of 
such amount or value as is found to 
be misappropriated together with the 
cost of attachment from the immov-. 
able property of the connected per- 
son and to realise the fine out of the 
residue of the property. The bar to 
other proceeding under S. 14 of the 
Ordinance does not relate to land ac- 


24 Notes of Cases 43-44 


quisition proceeding before the Col- 
lector as such proceedings are not 
legal proceedings nor court proceed- 
ings. Thus, the object and purpose 
of the Land Acquisition Act and 
the Ordinance are different. There is 
no inconsistency between the Land 
Acquisition Act and the Ordinance, 
and, there is no _ conflict between 
them. The Ordinance does not con- 
fer any right on the person convicted 
of committing scheduled offence 
under the Ordinance to’ say that his 
property which is subject to attach- 
ment and sale for payment of the 
amount under the Ordinance cannot 
be acquired under the Land Acquisi- 
tion Act. An attachment of the pro- 
perty of the convicted person by it- 
self will not preclude any land ac- 
quisition proceedings in the ordinary 
cases where properties may be at- 
tached and liable to be sold in exe- 
cution of a decree. Case law discuss- 
ed. 

(D) Constitution of India, Art. 226 
— Who can make application — Per- 
son aggrieved by proceedings under 
Land Acquisition Act. 

An owner cf immovable property 
can no doubt make an application to 
the High Court for issuance of appro- 
priate writs under Art. 226 cf the 
Constitution challenging the proceed- 
ings under the Land Acquisition Act. 
In such case he must set out the 
facts and indicate how he is aggriev- 


ed by the proceedings under the 
Land Acquisition Act. 
Held in the premises, on the case 


as laid in the petition the petitioner 
could not say that he was prejudicial- 
ly affected by the proceedings under 
the Land Acquisition Act or that the 
same were béd or illegal. 

Anno.: AIR Comm, Constitution of 
India (2nd Edn.), Art. 226 N. 178. 


P. K. Sen with Sundaranand Pal, 


for Appellants; Samaraditya Pal, for 


Respondent. 
FU/GU/C57/77/DHZ 


AIR 1978 NOC 43 (CAL) 
DIPAK KUMAR SEN, J. 
Mrinmoyee Das, Petitioner v, The 
Corporation of Calcutta and others 
Respondents. 
Matter No. 755 of 1976, D/- 23-3- 
1977. 


A.L R. 


Calcutta Municipal Act (33 of 1951), 
S. 414 — Demolition of unauthorised 
construction — Discretion of Tribunal 
~ Order under S. 414, merely on 
the submission of parties, was not 
correct. 

In the instant case, the 
missioner proceeded only on the 
complaint of the petitioner and on 
the ground that there had been vio- 
lation of the Building Rules and 
ordered demolition of the impugned 
structure under S. 414 ex parte. On 
appeal from the order of Commis- 
sioner the Building Tribunal, Corpn. 
of Calcutta, set aside the said order. 
The Tribunal proceeded without tak- 
ing evidence merely on the basis of 
submission made by the parties. 

Held: that, the Tribunal exercised 
its discretion but proceeded without 
any evidence. To exercise its discre- 
tion it was necessary for the Tribu- 
nal to call for and consider necessary 
and relevant evidence giving oppor- 
tunity to the parties to lead evidence 
and make further submissions. Exer- 
cise of such discretion merely on the 
submission of parties was not cor- 
rect approach. AIR 1972 Cal 459 (FB), 
Rel. on. 


BU/FU/B745/77/AS 


Com- 





AIR 1978 NOC 44 (Delhi 
= 1977 Ren CJ 907 
B. C. MISRA, J. 


K. R. Nambiar, Petitioner v. S. ©. 
Mittal and another, Respondents. . 


Civil Revn. No. 584 of 1976, D/- 
25-2-1977. 

(A) Delhi Rent Control Act (1958), 
S. 14-A (as inserted in 1976) — Re- 
quirements of — Petition for evic- 
tion filed by co-owner — Landlord 
fulfilling qualifications mentioned in 
S. 14-A — Other co-owner added as 
respondent — Petition maintainable. 


A landlord who as a Government 
servant had satisfied the conditions of 
Sec. 14A is entitled to obtain evic- . 
tion under the said provision and no 
other provision of law would debar 
him from exercising this right ex- 
cept the conditions prescribed by this 
provision. 

A co-owner of accommodation was 
as much an owner of the entire pro- 
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perty as any sole owner of a pro- 
perty. AIR 1976 SC 2335, Relied on. 

One of the landlords and a -20- 
owner of the property is entitled to 
obtain an order for eviction under 
S. 14A, provided the other landlozds 
and co-owners are impleaded in the 
petition either as petitioners or as 
pro forma respondents. Consequently, 
it follows that the impleading of the 
other co-owner as respondent in the 
petition for eviction was necesséry 
for the purpose of proper - consti*u- 
tion of the petition for eviction and 
it was not at all essential that beth 
the landlord-respondents must fulfil 
the qualifications mentioned in Sec- 
tion 14A of the Act. It was suffici- 
cient if the petitioner in eviction peti- 
tion had satisfied the ingredients of 
S. 14A as being a Government ser- 
vant whose allotment of accommoca- 
tion had been cancelled and was, 
therefore, entitled to maintain a peti- 
tion and obtain an order for eviction 
against the tenant. 1975 Ren CR 540 
(Delhi); 1977 Ren CJ 735 (Delhi), Fol- 
lowed. 


(B) Delhi Rent Control Act (1953), 
S. 14-A (as inserted in 1976) — Na- 
ture and extent of right under — 
Fact that landlord has another va- 
cant house, whether relevant in en- 
forcement of right under S, 14-A. 


Section 14-A conferred a new and 
independent right on the landlord 
who was a Government servant 
whose allotment of accommodation 
had been cancelled. This is a sp2- 
cial statutory right circumscribed cnly 
by its ingredients and nothing else 
and the question of the sufficiency bf 
accommodation or bona fides of the 
landlord to occupy the premises n 
dispute are not germane to the que;- 
tions arising under S. 14-A. 

This section operates notwithstand- 
ing any other law or contract and as 
such the fact that the landlord has 
other vacant house or houses is not 
relevant for purposes of enforcirg 
the provisions of S. 14A except as 
restricted by the proviso to only ore 
dwelling house. It is, however, trte 
that after the cancellation of the a`- 
lotment by the Government and ac- 
quisition of the right under S. 14A, 
if the landlord acquires vacant pos- 
session of any residential accommc- 
dation, which consists of one dwei- 
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ling house, he would be debarred 
from instituting or presenting the 
eviction petition under S. 14A in res- 
pect of another dwelling house. But 
the premises which have been vacat- 
ed prior to the accrual of the cause 
of action under S. 14A are not a re- 
levant consideration for the. purpose 
of construing S. 14A and enforcing 
its provisions, _ pi 

(C) Delhi Rent Control Act (1958), 
S. 14-A (as inserted in 1976) — Ob- 
ject of section — Landlord -whose 
allotment of accommodation had been 
cancelled filing petition for eviction 
of tenant of his premises — Whether 
Court has power to permit tenant to 
pay penal rent for allotted accommo- 
dation of landlord, 


The object and -intention behind 
the insertion of S. 14A in the sta- 
tute is to really obtain vacant pos- 
session of the Government Accom- 
modation from the Government ser- 
vants owning other residential accom- 
modation. Charging of the penal 
rent is a method to coerce the Cov- 
ernment servant to vacate the Gov- 
ernment accommodation, the allot- 
ment of which had been cancelled 
and to shift to his own accommoda- 
tion. The Government servant is 
not entitled to trade in the payment 
of penal rent. The object of the pro- 
vision would be defeated if the ten- 
ants are enabled to retain possession 
of the tenanted premises themselves 
by asking the Government servant 
not to vacate the allotted Govern- 
ment accommodation and continue to 
pay the penal rent out of the. funds 
provided by the tenant. This would 
not only defeat the object of the 
amendment but would contravene 
the provisions of. Ss. 4 and 5 of the 
Act which prohibit the landlord from 
recovering from the tenants any 
rent in excess of the standard rent or 
any other consideration for allowing 
the tenant to continue in occupation 
of the tenanted premises. Such a power 
has not been given in S. 14-A, 


M. C. Bhandare, Sr. Advocate with 
D. R. Gupta, for Petitioner; R. M. 
Lal, Sr. Advocate with S. C. Patel. 
for Respondents. 


HU/IU/D129/77/VSS 
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AIR 1978 NOC 45 (DELHI) 
= 1977 Rajdhani LR 153 
= CH. L. ANAND, J. 


The Delhi Cloth and General Mills 
Co. Ltd., Petitioner. v. T. S. Phan, 
Respondent. i 

C. R. No. 559 of 1976, D/- 18 -9- 1977. 

‘Delhi Rent Control Act (59 of 
1958), S. 25B (5) — Leave to con- 
test application : for eviction — Cir- 
cumstances entitling petitioner-ten- 
ant tọ leave. 


-~ Leave to contest the application for 
eviction was sought on the ground 
that the tenanted premises in the 
occupation of the respondent-land- 
lord was sufficient for his require- 
ment and that the premises in ‘dis- 
pute were not bona fide required by 
him. The subsidiary questions raised 
were as to whether the sons (mar- 
ried and unmarried who were other- 
wise settled down) would be within 
the expression “dependent” envisaged 
by S. 14 (1) (e) of the. Act and if the 
landlord was entitled to live in his 
own house. 


In the circumstances, .the setitiona 
tenant was entitled to leave to con- 
test the application for eviction. 


The: only question that was requir- 
ed to be determined at the prelimi- 
nary stage of the proceeding was if 
the affidavit filed by the tenant dis- 
closed a case which, if accepted 
would non-suit the landlord. For 
consideration of such a question it 
was not open to the Controller to con- 
sider the documents filed on the re- 
cord by the landlord or to decide 
the question of fact in controversy 
between the parties. The question 
raised by the tenant involved contro- 
versies of fact and of law -which 
would require careful consideration 
and even involve evidence, None of 
` these questions could be said ‘to 
raise sham issues or be described as 
frivolous pleas. The historical back- 
ground in which the eviction was 
sought and the hurried manner in 
which the landlord suffered the con- 
sent order of ejectment constituted 
material which, if accepted, could 
perhaps justify a conclusion that the 
landiord had an ulterior motive in 
seeking eviction. It. was open to the 
landlord to explain these circumstan- 
ces and he: might have been able to 


‘for Respondent. 


A. L R. 


successfully explain them at the 
hearing. But the. allegations could 
not be ignored at the preliminary 
stage, AIR 1977 shades 239 (Deihi), 
Relied on. 

- A. X. Sen, Sr. koaa with J. K. 
Seth, for Petitioner; Prahlad Dayal, 


HU/JU/D198/77/MBR | 





AIR 1978 NOC 46 (GAUJ 
(SHILLONG, BENCH) _ 


BAHARUL: ISLAM AND 
D, PATHAK, JJ. ` 


Sohan Lal Dudhoria and another, 


Appellants v. United Bank of India 
and others, Respondents. 


F. A. No. 79 of 1969, D/- 22-7- 
` 1977. 
Evidence Act (1 of 1872), Sec. 114 


— Hindu Law — Presumption — 
Joint family — Members of family 
carrying on business — Presumption 
is that business belongs to joint 
family unless contrary is proved, 

Anno.: AIR Manual (3rd Edn. ), Evi 
Act, S. 114 N: 86E. 

N. M. Lahiri, Advocate aneri 
Meghalaya and S. N. Medhi, for Ap- 
pellants; A. R, Banerjee, for Respon- 
dent No, 1. 

KU/LU/E132/77/MBR 





. AIR 1978 NOC 47 (KANT) 
M. S. NESARGI, J. > 

Ramakaradi Naik, Petitioner v, 
Adawi Manja Naik and others, Res- 
pondents. 

Writ Petn. No. 11528 of 1976, D/- 
4-11-1977, 

ern Land Reforms Act (10 
of 1962), S. 48-A — Claim for regis- 
tration of occupancy rights — Not 
contested before Tribunal — Subse- 
quent objection not maintainable. 

M, S. Gopal, for Petitioner; 
Bhatta, for Respondent No.. 1, 


LU/LU/E518/77/KHA/WNG 


K. L 
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AIR. 1978 NOC. 48 (KANT.) 
= (1977) 2 Kant LJ 451 
G. K. GOVINDA BHAT, pa a 
tyanarayan Narasinha. ebbar, 
a e Pon yv. The Land 
Tribunal, Kumta Taluk, Kumta and 
another, Respondents. 

Writ Petn. No. 2073 of 1976, 
28-10-1977. 

Karnataka Land Revenue Act (12 of 
1964), S. 43 — Powers of Tribunal 
— Witnesses not examined — Tribu- 
nal making an ` incorrect statement 
that witnesses were examined — No 
inquiry held — Non-speaking order 
passed — Held, Tribunal was irr2s- 
ponsible and order void. 


K. I. Bhatta, for Petitioners, 
LU/LU/E521/77/KHA/WNG 


D/- 





AIR 1978 NOC 49 (KANT.) 
= (1977) 1 Kant LJ 126 


B. VENKATSWAMI AND 
K. JAGANNATHA SHETTY, JJ 


M. Ramappa and others, Peti- 
tioners v. The City Municipal Coun- 
cil Bellary and others, Respon- 
dents. 

Writ Petn. No, 4512 of 1975, D/- 
24-1-1977. l 

Karnataka Municipalities Act (22 of 
1964), Ss. 382, 42 (11) Proviso — 
Mysore City Municipalities Act (7 of 
1933) repealed — Notification D/-F1- 
11-1961 under Proviso to S. 23 (12) of 
repealed Act providing term of Office 
of President and Vice-President ior 
only one year — Commencement of 
Karnataka Act 22 of 1964 and c- 
tinued under S. 382 — Government 
Order dated 5-8-1975 purporting to 
supersede earlier Order — Not an 
order under Proviso to S. 42 (11) of 
1964 Act — Does not supersede 
Notification dated 21-11-1961. 

Government Order dated 
1961 passed under the Mysore City 
Municipalities Act (since repealed) 
which limited the term of the Presi- 
dent and Vice-President of the Muni- 
cipal Council, to one year and tkat 
the election thereafter be held every 
year was saved and continued >y 
virtue of S. 382 of Act 22 of 1964 as 
if it were an order made under the 
corresponding provision of the Ari- 


21-11- 
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cle under S. 42 (11). The said order 
dated 21-11-1961 was. passed by State 
Government in exercise of power 
under the proviso to S, 23 (12) of the 
(repealed) Mysore City Municipali- 
ties Act 1933, with the consent of 
the Municipal Council concerned. 
Since the Municipal Council adopted 
the resolution, the order was binding 
on that council and also every set of 
Councillors who from time to time 
were elected to constitute or re-con- 
stitute the same. Therefore, the noti- 
fication dated 21-11-1961 under the 
repealed Act would continue to be in 
force unless and until superseded by 
anything done or any action taken 
under the Act 22 of 1964. The gov- 
ernment order dated 5-8-1975 pur- 
porting to supersede the earlier order 
D/- 21-11-1961 was not an order 
made under the proviso to sub-s. (11) 
of S. 42 nor it could be said to be 
an order falling within the scope of 
the said proviso. (1966) 2 Mys LJ 236 
and 1971 (1) Mys LJ 12, Rel. on. 

K. Subba Rao and Gopalagouda, 
for Petitioners; N. Y. Hanumanthappa 
(for Nos, 1 to 4) and M. P. Chandra- 
kantharaj Urs. G. A., (for Nos. 2 and 
3). for Respondents. 
CU/DU/A925/77/AS 





AIR 1978 NOC 50 (KER) 
K. BHASKARAN, J. 


Govindan Nair, Petitioner v. The 
Taluk Land Board, Alathur and 
others, Respondents. 

C. R. P. No. 3043 of 1976-E, D/- 
25-5-1977. 

Kerala Land Reforms Act {1 of 
1964), S. 82 (1) (c) — Scope and in- 
terpretation of. 

While laying down that in the case 
of a family consisting of more than 
five members, the ceiling area shall 
be ten standard acres increased by one 
standard acre for each member in 
excess of five, it has not been the 
intention of the legislature te fix the 
ceiling area of such family, consisting 
of more than five members, inva- 
riably at twelve ordinary acres in ex- 
tent plus the extent equivaient to 
standard acre added to ten standard 
acres, without any condition whatso- 
ever. The lega] requirement would 
be found fulfilled, if the ceiling area 
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fixed is not less than twelve ordi- 
nary acres when the conversion of 
the standard acres to which the fami- 
ly is entitled results in twelve or 
less than twelve ordinary acres in ex- 
tent, There is no legal basis for the 
argument that in all cases, when ad- 
ditions under S. 82 (1) (c) are made 
to the ten standard acres to which a 
family consisting of five members is 
entitled under S. 82 (1) (b), such 
additions should find itself reflected 
in terms of ordinary acres also. 


M. Krishnan Nair, N. A. Augustine 
and B. Gopakumar, for Petitioner; 
Govt. Pleader, for Respondents. 


HU/IU/D100/77/GMJI 


AIR 1978 NOC 51 (MAD) 
PAUL: a, 

Khiaram Khushiram. Petitioner v. 
L. Balaji Singh, Respondent. 

Civil Revn. Petn. No. 314 of 1977, 
D/- 1-8-1977. 

F. N. Indebted Persons (Femporary 
Relief) Act (16 of 1976), S. 2(1) and 
(2) — Protection under the Act — 
Who ean claim — Person claiming 
benefit under the Act should have 
been an indebted person within the 
meaning of the Act on the date when 
the Act came into force — Persons 
incurring debts after the commence- 
ment of the Act cannot claim pro- 
tection afforded by it. 


G. Nandalal, for Petitioner. 
IU/1U/D360/77/AGT 





AIR 1978 NOC 52 (MAD.} 
RAMAPRASADA RAO AND 
RATNAVEL PANDIAN, JJ. 
S. G. Mohammed Ali Sahib, Appel- 
lant. v. Syed Ali Khadar Sahib and 
others, Respondents. 


Appeal No. 27 of 1973, D/- 4-3- 
1977. 

T. FP, Act (4 of 1882), S. 8 — Deed 
— Construction — Frinciples regard- 
ing. 


The intention of the parties is the 
‘determining facter and that inten- 


A.I. R. 


tion has to be gathered from the 
document itself so as to find out the 
legal effect of the words used 
by the founder. If the words 
are express and clear, effect has to 
be given to them and any extrane- 
ous enquiry is completely ruled out. 
But if there is any ambiguity in the 
language employed, then it is per- 
missible to look to the surrounding 
circumstances to determine what 
was intended by the founder. AIR 
AN Mad 614 and AIR 1954 SC 345, 
Qll, 


Held on facts that intentions of 
the founder were sufficiently clear 
from the words used in the deed. 

Anno.. AIR Comm. T. P, Act 4th 
1968 Edn. S. 8, N. 20. 


R. G. Rajan, T. C. Govindaswami 
and N. Munuswami, for Appellant; 
S. Thyagaraja Iyer, M. A. Sathar 
Sayeed, S. M. Hameed Mohideen and 
K. Sankar Appuswami, for Respon- 
dents. 


KU/LU/E421/77/SNV 


AIR 1878 NOC 53 (ORISSA) 


R. N. MISHRA AND 
K. B. PANDA, JJ. . 
Pankaj Behari Panigrahi, Petitioner 
v. Revenue Officer, Birmaharajpur 
and others, Opposite Parties. 
Original Jur. Case No. 774 of 1976, 
D/- 6-8-1977. 


Orissa Land Reforms Act (16 of 
1966), S. 42 — Suo motu proceed- 
ings by Revenue Officer on the re- 
port of Revenue Inspector -— Report 


if not purposely false at least sup- 
pressing facts — Initiation of pro- 
ceedings against a dead man—- One 


of his two sons left out of proceed- 
ings — Orders in the proceedings 
quashed and case remanded. 


R. C. Patnaik, P. K. Misra, S, 

Biswanath, for Petitioner; Addl. 
Standing Counsel, for Opposite Par- 
ties. 


JU/J0/D713/77/DRG 
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AIR 1978 NOC 54 (ORISSA) 
= (1977) 44 Cut LT 488 
P. K. MOHANTI, J. 

The Municipal Council, Berhampur, 
Petitioner v. Rajani Kanta Padhi, 
Opposite Party. 

Civil Revn. No, 363 of 1976, D/- 
4-8-1977. l - 

Orissa Municipal Act (23 of 1950), 
Sec, 9 — Suit against municipa_ity 
in the name of Municipal Council — 
Supersession of municipality pending 
suit — Suit can proceed in the name 
of the municipality. 

A corporate body must be sued qua 
a corporate body and no officer of 
that body can in law be regarded to 
be representing a corporate body. 
The vacating of offices of the coun- 
cillors for the period of supersession 
does not operate to dissolve -he 
municipal council. The council re- 
mains dormant during the period of 
its supersession and the officer ap- 
pointed by the State Government 
exercises all the powers and pr- 
forms all- the duties conferred end 
imposed by the Act on the council. 
The suit in its present form is main- 
tainable. 


R. C. Misra and P. N. Misra, jor 
Petitioner; S. K. Patnaik for A. B. 
Misra, for Opposite Party. ; 


1U/1U/D496/77/MNT 





AIR 1978 NOC 55 (ORISSA) 
= (1977) 1 Cut WR 135 
R. N. MISRA AND 
K. B. PANDA, JJ. 


' Sibaram Swain, Appellant v. Rasa- 
bati Bewa and others, Respondents. 


A. H. O. No. 60 of 1975, D/- 10-2-. 


1977. . 

(A) Hindu Law — Marriage — 
Evidence supporting factum of mar- 
riage — Presumption is that appro- 
priate ceremonies had been perform- 
ed. AIR 1963 SC 933, Foll. 

(B) Civil P. C. (5 of 1908), O. 22, 

. 4 — Partition decree — Death of 
ome defendant pending first appeal 
— His legal representatives not 
brought on record — Appeal aguairst 
him abated — Held, that properties 


standing jointly im the mame of de~. 
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ceased defendant should be excluded 
from partition. 

Anno.: AIR Comm. C. P. C. 8th 
1971 Edn. O. 22, R. 4, N. 17. 


R. N: Das. for Appellant; M. N. 


. Das, for Respondents. 


HU/HU/C674/77/USD/WNG- 





AIR 1978 NOC 56 (PAT) 
| B. P. JHA, J. 

Shiva Dass, Appellant v. Bihar 
State Board of Religious Trust and 
others, Respondents. l 

A. F. A. D. No. 572 of 1976, D/- 
17-8-1977. 


Bihar Hindu Religious Trusts Act 
(1 of 1951), S. 2 (1) — Publie trust 
or private trust — Test to deter- 


mine. 

~ In order to ascertain as to whether 
a trust is a private trust or a publie 
trust, the test is whether the benefi- 
claries are definite and ascertained 
individuals or uncertain and fluctuat- 
ing individuals. If the answer comes 


to the effect that the beneficia- 
ries are definite and ascertained 


individuals, then it is a private 
trust. If the beneficiaries are uncer- 
tain and general public, then it is a 
public trust. If the beneficiaries of 
the trust are limited to the guru and 
the chelas of the guru, then also it 
is a private trust for the simple rea- 
sons that the beneficiaries of the 
trust are ascertained individuals. The 
other test to decide as to whether a 
trust is a private or public trust is 
that whether the management of the 
trust is being controlled by the she- 
bait or by the public. If there is an 
averment in the deed of dedication 
to the effect that the income and ex- 
penditure account shall be scrutinis- 
ed by a body consisting of the local 
persons each year, then it will be a 
public trust. If the day to day 
management is being controlled by 
the shebait in respect of a family 
idol, then it will be deemed to be a 
private trust. The third test is whe- 
ther the temple or the trust is situa- 
ted within the campus of the resi- 
dential building or at a public place. 
If the deity is situated inside the re- 
Sidential building, then an` infer- 


‘ence can be drawn that it is a pri- 


vate trust. If the deity is situated in 
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a public: place outside’ the residential 
compound, then an inference can 
drawn. that: it is a publie trust. Each 
case will depend on the facts and 
circumstances. of its own. 

The court should. not draw infer- 
ence on the: -basis.of am individual 
circumstance but on the basis of the 
cumulative effect of. all the circum- 
stances in the case. An inference 
should. not be ordinarily drawn that 
a trust is a public trust, merely be- 
cause the Sadhus are entertained in 
the temple and the villagers attend 
the temple in a certain function. 
The Court should also: be cautious in 
drawing the inference from the facts 
and circumstances of the case as.a 
whole. 


The main test is whether the bene- 
ficiaries of the temple are ascertain- 
. ed individuals or general public. If 
on. the evidence an inference can be 
drawn that the general public are 
freely admitted in the temple asa 
matter of right, then certainly it is a 
public trust. The mere fact that 
the public are freely admitted to the 
temple cannot. mean that the public 
are admitted as a matter of right 
and the Court should not readily in- 
fer therefrom that it is a public 
trust. AIR 1971 SC 2057, Foll. 


Prem Lall and A. B. Mathur, for’ 
Appellant; S. K. Katriar and R. P 
Katriar, for Respondents. 
KU/LU/E385/77/DVT 


AIR 1978 NOC 57 (PAT.) 
(RANCHI BENCH) 
LALIT MOHAN SHARMA, J. 

The Commissioners of Ranchi Muni- 
cipality, Petitioner v. Bibi Zainab, 
Opposite Party. 

Civil Revn. No. 286 of 1976 (R), 
D/-. 2-8-1977. 

Civil P. C. (5 of 1908), Sec. 132 — 
Application for examination on com- 
mission — No- affidavit filed in sup- 
port — No other evidence —- Appli- 
cation should not be granted. 

Amno,: AIR Comm. C. P.C. 
Edn.);- S. 132, N. 1 

Bama Prasad Rudra and V. S. 
Prasad, for Petitioners; Satyeshwar 


(9th 


Roy and P: C. Roy, for Opposite 
Party.. 
KO/LU/E117/77/DRG/WNG 





. provision, all transfers 


A. Í. R. 


AIR 1978 NOC 58 (PUNJ. & HAR.) 
HARBANS LAL, J. 


Ramzan and others, Appellants v. 
Mst. Jindo (Deceased) and others, 
Respondents. 


Second Appeal No. 319 of 1967, 
D/- 20-9-1977. 

(A) Punjab Tenancy Act (16 of 
1887), S. 59 (3) — Gift of occupancy 
tenancy right by widow — In 
favour of nearest reversioners — No 
acceleration of succession — Gift held 
void and not voidable. 


If the transfers by a widow as re- 
ferred to in sub-sec. (3) of S. 59 are 
to be held as voidable and not void, 
the express injunction as contained 
in this provision will have to ‘he 
modified considerably which is not 
warranted by the plain reading of 
the provision. The contention that 
the transfer of occupancy tenancy 
right by a widow in favour of the 
nearest reversioners is of a different 
character, not a transfer or aliena- 
tion, as normally and ordinarily 
understood but is an acceleration of 
succession and is not contemplated by 
Section 59 (3) cannot be upheld. Ac- 
cording to the words used in this 
whether ‘by 
way of sale, mortgage, gift or lease 
beyond one year or otherwise in 
favour of any person including the 
reversioners have been prohibited 
under this provision. The words used 
are quite clear and are not capable 
of any other interpretation. 

If a certain transaction 1s void, it 
is non-existent and non est ab initio, 
and the same does not stand in the 
way of the right of any party which 


may accrue to him under the law. 
The distinction between void and 
voidable transactions is no longer a 


matter of controversy and is settled 
by a string of authorities. If once it 
is held that the gift was void, the 
same goes out of existence for all 
purposes and cannot be treated as 
voidable simply because a declara- 
tion regarding the invalidity of the 
same has been prayed for, AIR 1940 
Lah 364 (FB) Rel. on: AIR 1954 SC 
61, AIR 1924 Lah’ 370, Dist., AIR 1957 
Punj 197, AIR 1953 Bom 428, Refer- 
red. 

(B) Civil P. C. (5 of 1908), O. 6, 
R. 1 — Pleadings of the parties to be 
read as a whole. 


f 


1978 


Anno: AIR Comm. C. P. C. 
1971 Edn.) O. 6, R. 1 N. 1. 


A. N. Mittal, .and Viney Mittal 
with Khem Chand Jain, for Appel- 


(8th 


- lants; Tirath Singh, for Respondents. 


LU/LU/E475/77/AS 





AIR 1978 NOC 59 (PUNJ. & HAR.) 
A. 5S. BAINS AND 


S. P, GOYAL, JJ. 
Ghisa Ram, Appellant v. Svkhi 
Ram and another, Respondents. 
Ex. Second Appeal No, 24 of i377, 
D/- 25-8-1977. 


Punjab High Court Rules and 
Orders, Vol. I, Chapter I-C, R. 9 (ii) 
— Civil P. C. (1908), O. 7 R.3 and 
S. 47 — Executability of decree — 
— Powers of executing court — De- 
cree for possession of certain khasra 
number — Execution application etat- 
ing new Khasra number given after 
Consolidation of Holdings  proc:ed- 
ings — Decree whether executable. 


A decree was passed in favour of 
the plaintiff for possession of Khisra 
No. 191. The execution application 
gave particulars of the new Khusra 
Number which was given after the 
Consolidation of Holdings proceedings. 
It was contended that R. 9 (ii) was 
infringed as the new Khasra Number 
was not given in the plaint, that the 
last Jamabandi did not contain Khasra 
No. 191 and that the decree could 
not be executed in view of Order 7, 
Rule 3 of Civil P. C. : 


Held that the land was sufficiant- 
ly described in the suit, It was 
Khasra No. 191 which was exching- 


ed and it was only after the Conso- . 


lidation of Holdings proceedings that 
in lieu of this land some other land 
was allotted, particulars of which 
were given in the execution appli- 
cation. Hence there was no infringe- 
ment of R. 9 (ii). 


It is well settled that the execut- 
ing Court can determine the land 
which was given in exchange to the 
decree-holder in lieu of the land 
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which was the ‘subject-matter -of the 
decree. The executing court, while 
determining: the actual :land in: leu 
of the land which was the subject- 
matter of the decree, does not go be- 
hind the decree because, in law, the 
decree-holder is entitled to the pos- 
session of the land mentioned in ex- 
change deed and if-during the conso- 
lidation proceedings, certain cther 
khasra number is given in lien of 
this land, the decree-holder would 
be entitled to get possession of the 
same. ILR (1963) 1 Puni 872. Fol- 
lowed. 


Gopi Chand, for Appellant; Amar- 
jit Markan, for B. L. Goswami, for 
Respondents. 


JU/KU/D976/77/KHA 





AIR 1978 NOC 69 (PUNJ. & HAR) 
RAJENDRA NATH MITTAL, J. 


Mohinder Singh,’ Petitioner v. 
Union of India and another. Respon- 
dents. 

Civil Writ Ne. 2940 of 1972, D/- 
28-4-1977. : 


(A) Constitution of India, Art. 14 
— Public Premises (Eviction ef Un- 
authorised Occupants) Act (1971), Sec- 
tion 4 — ‘Equal protection’ — Mean- 
ing of — Different treatment to pri- 
vate paying guest houses and Gov- 
ernment guest houses — Not ‘hit by 
Art, 14. AIR 1953 SC 404, Rel. on. 


Anno.: AIR Comm. Constitution of 
India, 2nd 1974 Edn. Art. 14, N. 42; 
3 AIR Manual Public Premises (Evic- 
tion of Unauthorised Occupants) Act, 
1971, S. 4, N. 1. 


(B) Public Premises {Eviction of 
Unauthorised Occupants) Act (1971), 
S. 4 — Residentia] premises put in 
use as paying guest houses — Pre- 
mises become business premises 
Occupant liable to be evicted, 


Amno.: 3 AIR Manual Public Pre- 
mises (Eviction .of a ae Oc- 
cupants) Act, S. 4, N. 

(©) Constitution of ‘Tnidia, Art, 226 
— Writ Petition pleadings and prac- 


32 Notes of Cases 61-62 


tice — Contention not raised in the 
petition not allowed to be raised at 
the time of arguments for the first 


time. 


Anno: AIR Comm. Constitution of 
India, 2nd 1974 Edn., Art. 14, N. 54. 


R. L. Sharma with G. C. Mittal, 
for Petitioner; Kuldip Singh (for 
No. 1) and C. J. S. Bindra (for No. 
2), for Respondents. 


GU/HU/C406/77/ABO/SSG 





AIR 1978 NOC 61 (ALL) 
(LUCKNOW BENCH) 


HARI SWARUP, J. 


Krishnakumar Dixit and another, Peti- 
tioners v. The District Judge, Lucknow 
and others, Opposite Parties. 


Writ Petn. No. 3112 of 1976, D/- 13-4- 
1977. 
(A) U. P. Urban Buildings (Regulation 
of Letting, Rent and Eviction) Act (13 of 
1972), S. 18 — Revisional jurisdiction — 
Failure to exercise — District Judge dis- 
missing revision petition merely for 
omission of certain information — Rele- 
vant important matters not considered — 
District Judge held failed to exercise 
jurisdiction, 


Held that the District Judge had real- 
ly failed to exercise the jurisdiction vest- 
ed in him by law in not considering 
whether the order of the Prescribed Au- 
thority suffered from any illegality or 
irregularity in procedure which render- 
ed it liable to be set aside or was en- 
titled to be confirmed. As the District 
Judge had not considered the matters 


which he should have considered while . 


deciding the revision and had passed the 
order on considerations which were not 
very relevant to the controversy, the 
order could not be sustained, 


(B) U. P. Urban Buildings (Regulation 
of Letting, Rent and Eviction) Rules 
(1972), R. 11 — Rule is not of mandatory 
eharacter but is directory in nature. 

R. N. Trivedi, for Petitioner; 5. G 
Mathur, for Opposite Parties, 


U/HU/C589/77/PRK/GMI 





A. i KR, 


AIR 1978 NOC 62 (ALL.) 
(LUCKNOW BENCH) 


K. B. ASTHANA, C. J. AND 
T. S. MISRA, J. 


A. J. Fanthome, Appellant v. The 
State of U. P. and others, Respondents. 


Special Appeal No. 78 of 1975, DA- 
29-4-1977. 

U. P. (Temporary) Control of Rent and 
Eviction Act (3 of 1947), S. 3 0) — 
“Family” — Who would constitute a 
“family” — Whether the need of land- 
Jord’s brother could be considered to be 
need of landlord. 

Who would constitute a “family” of a 
person would depend on the circum- 
stances obtaining in a particular case, 
the social philosophy and the objects of 
the statute. : 


Where the respondent’s (landlord’s) 
brother, his wife and children weré 
found to be the members of the family 
of the respondent by the Commissioner 
and the State Government in revision 
in view of the uncontroverted averment 
of the said respondent that his brother 
was joint with him both in residence and 
mess, 


Held that the need of the respondent 
should mean the cumulative require- 
ment of all the members of his family 
including his brother, his wife and 
children and that as the need of the res- 
pondent for. the accommodation in ques- 
tion was found to be more genuine and 
pressing than that of the appellant 
tenant, order granting permission to res- 
pondent to file suit for eviction suffered 
from no illegality. Decision dated 22-8- 
1975 in W. P. No. 243 of 1970 (Ail), 
Affirmed, 


Bishun Singh, for Appellant; 
Mathur, for Respondents, 


S G 


 GU/HU/C583/77/VSS 


as 
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AIR 1978 NOC 63 (ALL) 
R. M. SAHAI, J.’ 
Tirkha and another, Petitioners v. The 
Deputy Director of Consolidation, U. P- 
Lucknow and others, Respondents. 


Civil Misc. Writ No. 1621 of 1976, D/- 
12-12-1977. 

U. P. Consolidation of Holdings Act 
(5 of 1954), S. 9 — Objection under — 
Petitioner claiming sirdari rights — Peti- 
tioner proved to have been in possessiom 
of lands over past 30 years — Oral as welll 
as documentary evidence supported peti- 
tioner’s case — His evidence stood not 
only unrebutted but opposite party’s evi- 


i dence contained an admission in favou? 


of the petitioner — Held, the consolida- 
tion officers erred in law in not uphold- 
ing the claim of the petitioner. (U. F. 
Zamindari Abolition and Land Reforms 
Act (1 of 1951), S. 7 (6) — (U. P. Land 
Records Manual, S. 124). 


NS 
G. N. Verma, for Petitioners; S, C., fo? 
Respondents. 


AV/AV/A157/78/PNK. z 


b 


AIR 1978 NOC 64 (ALL) 
H. N. SETH AND M. B. FAROOQI, JJ. 


Sri Vijai Mohan Srivastava, Petitioner 
v. State of U. P. and others, Respondente 

Civil Misc. Writ No. 2694 of 1977, D/- 
7-12-1977. 

U. P. Intermediate Education Act (2 oi 
1951), S. 15 —- Regulations under, Chap. 12, 
Regulation 25 — Admission of studeni 
to examination by issue of admission 
card Unfair means case pending 
against student — No undertaking, what- 
soever, obtained from student before 
issuing admission card — Effect. 


After a student is allowed to take the 
examination, he can be subsequently ex- 
cluded from it on the ground of the 
pending unfair means case against him. 
only if he has agreed that he would take 
the examination subject to the decision 
that the Board might arrive at in the 
pending unfair means case. 

Where a student was allowed to ap- 
pear at the examination by issuing ad- 
mission card without obtaining any 
undertaking from him by the Superin- 
tendent of the concerned examinatior 
centre that the permission to appear in 





— 


the examination would be subject. to the - 


decision of the Examination Board in the 

pending unfair means case against him. 

the Board wes not entitled to debar him: 

from the examination in question and 
1978 Notes/3 III 


. Notes of Cases 63-65. | 
) withhold his result on the basis of deci- 
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sion in such unfair means case. Direc- 
tion to the Superintendent to obtain such 
undertaking from the student was not 
enough. Even a circular ‘by the- Board 
to the Heads of the imstitutions to the 
effect that such Head might re-admit a 
student involved in a pending unfair 
means case on the basis that if such case 
was eventually found against the student 
it would be open to the Board to cancel 
his previous year’s examination and also 
to debar him from the examination to 
which he was admitted, without any- 
thing else, did not imply any under-~ 


taking on the part of the student and - 


even assuming it did, it would not change 
the aforesaid position once the admit 
card was issued to the student and he 
was allowed to take the examination un- 
conditionally. In this view, the fact that 
a copy of such circular was given to ‘the 
student at the time of his re-admission 
to the college or the fact that he was 
told at the time of such re-admission and 
at the time of filling in the form for exa- 
Mination that his examination would be 
subject to the decision in the pending 
unfair means case, would also be of no 
avail. 

Sidheshwari Pd., for Petitioner; S, C., 
far Respondents. l 


AV/AV/A165/78/SNV 





AIR 1978 NOC 65 (ALL) 


K. N. SINGH AND 
S. D. AGARWALA, JJ. 


Har Saran Kakkar and others, Peti- 
tioners v. Additional Director of Educa- 
tion, U. P. Allahabad and others, Respon- 
dents. 


Civil Mise. Writ No. 720 of 1972, D/- 
3-12-1977. 

U. P. Intermediate Education Act (2 of 
1921), S. 16-G Regulations framed 
under R. 5, Chap. IHI — Regulation 5 im- 
poses a ban on teachers from being office 
bearers of School Committee of re- 
cognised School — Regulation not un- 
reasonable as it is designed to serve pub- 
lic interest — Order of the Dist. Inspec- 
tor of Schools directing the petitioners 
to resign from management of school 
held proper and legal. 


A. N. Bhargava, G. P. Bhargava and 
Rajesh Tandon, for Petitioners; S. C., for 
Respondents. 


AV/AV/A163/78/PNK 
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AIR 1978 NOC 66 (ALL) 
R. M. SAHAI, J. 


Baii Nath and others, Applicants v. 
Binde and another, Respondents. 


Civil Revn. No. 176 of 1974, D/- 30-11< 
1977. 

U. P. Consolidation of Holdings Act 
(5 of 1954), S. 49 — Bar of jurisdiction 
of Civil Court — Order under S. 9 of Act 
~- Suit for cancellation of order — Plain- 
tiff challenging character of document on 
the basis of which order was passed — 
Held, that the Consolidation Courts had 
jurisdiction in the matter. 


A suit challenging conciliation pro- 
ceedings on ground of ffaud and seeking 
declaration that the order is null and 
void is not a suit or proceeding for de- 
“claration and adjudication of the rights 
of a tenureholder. It may however be 
said that such proceeding may be cover- 
ed by the second category contemplated 
by S. 49. 


Thus a void document can be consider- 
ed and adjudicated by the consolidation 
Courts ‘but a document which is only 
voidable and needs a declaration or ad- 
judication by a competent Court then the 
matter can be agitated only in the Civil 
Court and the jurisdiction of the consoli- 
dation Courts shall be barred. 


In the instant case the plaintif-appli- 
cant claimed to be sole sirdar as the con- 
ciliation was obtained by inducement and 
practising fraud on him. The effect of 
inducement if found true was to render 
the document void. Such a claim could 
be agitated ‘before the consclidation 
Courts and the jurisdiction of the Court 
was barred. AIR 1968 SC 956, Followed, 


Radhey Shyam, for Applicant. 
LU/LU/E656/77/MVJ 





AIR 1978 NOC 67 (ALL) 
R. M. SAHAI, J. 
Ompal, Petitioner v. The Deputy Diret- 
tor of Consolidations, U. P. at Meerut 
and others, Respondents. 


Writ No. 1200 of 1974, D/- 29-11-1977. 


U. P. Consolidation of Holdings Rules 
(1953), R. 109-B — Consolidation of more 
` than one case or proceeding — Petitioner 
challenging orders of consolidation au- 
thorities on objections decided by one 
judgment Held that petition was 
directed against one matter only. 1968 


Notes of Cases 66-69 


\ 


A.E. R. 


All LJ 219, Rel. on; (1976) 4 SCC 456, 
Distinguished. 


K. B. L. Gour, for Petitioner, | 
LU/AV/E661/77/AS/VBB 


AIR 1978 NOC 68 (ALL) 
R. M. SAHAI, J. 
Ram Pal Singh, Petitioner v. Deputy 


Director of Consolidation, Meerut and 
others, Respondents. 

Writ No. 8987 of 1971, D/- 17-11-1977. 

(A) U. P. Consolidation of Holdings Act 
(5 of 1954), Ss. 9, 9-A — Conciliation 
proceedings — Right of interested per- . 
son to file objection — Scope. 

Sections 9 and 9-A confer right on a 
person to whom notice is sent or any 
person interested to file objection dis- 
puting the correctness of the entries. in 
the records. An interested person may 
file objection or contest the objection of 
the other side. The mere non-filing of 
objection does not debar a person from 
contesting the claim advanced ‘by the 
other side. The petitioner was a person 
interested as he claimed on basis of a 
will executed by the recorded tenant. 
He could contest the objection filed by 
the other side. An appeal filed by such 
a person against conciliation orders was 
maintainable. 

(B). U. P. Consolidation of Holdings 
Rules (1953), R. 25-A — Procedure of 
conciliation — Conciliation recorded . in 
absence of members of consolidation 
committee is bad in law. 

(C) U. P. Consolidation of Holdings Act 
(5 of 1954), S. 48 — Power of revision — 
Exercise of — The power should not be 
exercised to restore an order which is il- 
legal and unjust. 

Mani Chandra Singh, for Petitioner; 
S. C, W. S. Singhal and S. B. Srivastava 
DÐ. G. C., for Respondents. 


LU/AV/E661A/77/AS/VBB 


AIR 1978 NOC 69 (ALL) 
R. M. SABAI, J. 
Shanti Devi, Petitioner v. The Dy, © 
Director of Consolidation, Varanasi and 
another, Opposite Parties. F 
Civil Misc. Writ No. 4051 of 1974, D/- 
3-11-1977. 
U. P. Consolidation of Holdings Act 


(5 of 1954), Ss. 19, 19-A, 20, 21 — Con- 


solidation scheme — Preparation of — 
Objections of affected persons should be 


1978 
heard unit-wise and nót casé-wise. AIB 
1977. All 417, Ref. 

Sankatha Rai, for Petitioner, S; C., fac 
Opposite Parties. 


AV/AV/A152/78/AS 


AMR 1978 NOC 70 (ANDH PRA) 
= (1977) 2 APLJ 27 
RAMACHANDRA RAO, J. 


Narikelapu Ramaiah, Petitioner v. A. P, 
State, Respondent. 


Ciyil Revn. Petn. No. 1964 of 1976, D/- 


11-4-4977. 
- Andhra Pradesh Land Reforms (Ceil- 
ing on Agricultural Holding) Act (1 oi 
1973), S. 3 (£) (i) — “Their minor sons” 
— One of the wives of declarant dying 
before notified date — Declarant having 
another wife living — Whether the minor 
sons of the dead spouse can be includes 
in the family unit of the declarant. 
(Words and Phrases — “Their”). 


If the literal construction is to be 
placed on the words “their minor sons” 
in the section, it will result in anoma- 
lies and will defeat the very purpose 
and object of the ceiling law. The words 
’ “their minor sons” in the section would 
also apply to an idividual who has minor 
sons through a wife not living on the 
notified date and had another wife living 
on the notified date. 


The meaning of the word “their” in 
this section must be ascertained from 
the context. The word “their” occur- 
ring in the expression “their minor sons 
and their unmarried minor daughters” 
in the section should be read distribu- 
tively, and so read, it will take in the 
minor children of the individual and 
also minor children of his or her spouse. 
Case law discussed. 


‘A. Henumantha Rao, for Petitioner 


Govt. Pleader, for G. A. D. on behalf oĉ 
Respondent. ` 


IU/JU/D680/77/DLD 


Mag, MIT tre mer mater ssa 


AIK 1978 NOC 71 (ANDH PRA) 
= (1977) 2 Andh WR 243 
RAMACHANDRA RAO, J. 

‘The State of Andhra Pradesh, Peti- 
tioner v. Venulapalli Gangadhara Bao, 
Respondent. 

C. R. P. No. 2486 of 1976, D/- 8-4-1977. 

Andhra Pradesh Land Reforms (Ceil- 
ing on Agricultural Lands) Act (1 of 


1973), S. 5 — Classification of lands —. 


Basis te be adopted, 


- Notes of Cases 70-73 ; 35 | 


The Tarams as registered in the reve- 
nue and settlement records and not the _ 
Tarams which the Tahsildar has to fix 
under Explanation III to Schedule 1, 
should be. taken. as a basis for the classifi- 
cation of lands bearing the Tarams. 

Govt. Pleader for G. A. D., for Peti- 
tioner: M. Chandzasekhara Rao, for Res- 
pondent. 


GU/GU/C256/77/MNT/GMJ 


AIR 1978 NOC 72 (ANDH PRA) 
GANGADHARA RAO, J. i 
M/s. Om Khandasari Sugar. Mills, Rud-`. 
rur and others, Petitioners v. The Com- ` 
missioner, Civil Supplies, Board of Re- 
venue, Hyderabad and others, Respon- 
dents. 
Writ Petn. No. 4103 of 1976, D/- 4-4- 
1977. 
Andhra Pradesh Sugar Dealers Licens- 
ing Order (1963), Cis. 2 and 3 — After 
amendment of 1976 — Dealer, meaning 


.of — Manufacturer of Khandsari sugar 


not registered or licensed under Indus- 
tries (Development and Regulation) Act, 
1951 — Storing and selling khandasari to 
customers— Bound to take out licence as 
a dealer under the Order. 


A dealer, as defined in the order, takes 
in not only wholesalers and retailers but 
also persons that store sugar. It also 
takes in even the manufacturers and pro- 
ducers of sugar unless their unit is re- 
istered or licensed under the Industries 
(Development and Regulation) Act, 1951. 
When the manufacturers of Khandsari 
Sugar sell sugar to others, they are doing 
business in selling sugar, 


P. Babulu Reddy, for Petitioners; 
Govt. Pleader, for Food and Agriculture 
on behalf of Respondents. 


FU/GU/C71/77/KSB 


AIR 1978 NOC 73 (CAL) 
DIPAK KUMAR SEN, J. 
. Sri Tribeni Debi Poddar and others, 
Plaintiffs v. Kedarnath Auddy and others, 
Defendants. 
Suit No. 1846 of 1946, D/- 5-7-1977. 


(A) Civil P. C. (5 of 1908), S. 11 — Res ` 
judicata — Issue of fact — Judgment in 
earlier suit about the debutter nature of 
the property. 

Judgment in earlier suit between the ` 
Same parties to the effect’that part of the 
property, specific performance of sale of 


- which was sought in the later suit, was 


m ; 
debutter and that there are idols in it 
had become res judicata and that such 


finding could not be gone into in the 
later suit for specific performance, 


Anno: AIR Comm, C. P. C. (9th Edn.), 
S. 11, N. 9. 

(B) Specific Relief Act (1 of 1877), Sec- 
tions 14 and 15 — Jilustrative case — 
Unperformed part being considerable in 
proportion — Plaintiffs not confining their 
claim to performable portion — Plaintiffs 
held not entitled to specific performance 
of any part of the contract. (Specific Re- 
Hef Act (47 of 1963), S. 12). 


'’ Substantial part of the property con- 
tracted to be sold by the Defendant was 
debutter and therefore contract could not 
be performed. The plaintiff sought specific 
performance of the entire contract. He 
‘also claimed damages for non-perform- 
ance and expressed his unwillingness to 
- give up any part of the claim. 

Held that the case was not covered by 
- either S. 14 or S. 15 of the Specific Re- 
lief Act, 1877 and that therefore the 


plaintiff was not entitled to specific per- ` 


formance of any part of the contract. He 
could only confine his claim to damages. 


Anno: AIR Manual (2nd Edn) — Speci- 


- fic Relief Act (1877), S. 14, N. 6: S. 15, 


N. 6; AIR Manual (3rd Edn.), Specific 
Relief Act (1963), S. 12, Notes 7, 13. 

(C) Specific Relief Act (47 of 1963), 
S. 16 — Scope — Readiness and willing- 
mess to perform the contract by the Ex- 
ecutors under the Will. 

Where Executors under the will of a 
party to the contract for purchase of 
property merely expressed readiness and 
willingness tc perform that party’s part 
of the contract in a suit for specific per- 
formance of the contract filed by the 
party while alive, but did not prove, by 
production of the will, terms permitting 


them to purchase the property and fur-. 


ther failed to prove presence of liquid 
assets enabling the purchase, their mere 
expression of readiness and willingness 
was held to be of no avail. 

Anno: AIR Manual (3rd Edn.), mpecite 
Relief Act (1963), 5. 16, N. 3. 

(D) Civil P. C. (5 of 1908), S. 11 — 
Matter left undecided — Earlier suit 
holding part of property to be debutter 
— Decision not res judicata in respect of 
the entire property. 

Where the suit for specific performance 
of contract fcr sale related to three con- 
tiguous properties and judgment in an 
earlier suit between the parties held one 
of the properties to be debutter the en= 


- Notes of Cases 74 


A.I. R. 


tire suit could not be held ‘barred by res 


- judicata.. 
©. Anno: ATR Comm. C. P. C. (9th Edn.), 


S. 11, Notes 100, 101. 


(E) Specific Relief Act .(47 of 1963), Sec- 
tion 21 — Scope — Plaintiff not entitled 
to specific performance from inception 
due to impossibility of performance — 
Plaintiff too did not press claim for 
damages either simpliciter or in sub- 


_ Stitution — Heig not entitled to compen- 


sation. 


Where the defendants found it impos- 
sible to perform the contract for sale, 
the property being debutter, the plaintiff 
could not claim specific verformance. It 
not being a case where the relief was 
denied by the Court in its discretion the 
plaintiff was not entitled to any com- 
pensation. Further, the plaintiff did not 
press their claim for compensation nor 
let in any evidence about their having 
st a damages. AIR 1954 SC 165, 

ist. 


Anno: 3 AIR Manual, Specific Relief 
Act (1963), S. 21, N. 1. 


T. P. Das, for Plaintiffs, 
JU/JU/D603/77/TVN/LGC 





AIR 1978 NOC 74 (CAL) 
SABYASACHI MUKHARJI, J. 


Dhanrajmal Govindram and Co. and 
another, Plaintiffs v. Sri Durga Cotton 
Spinning and Weaving Mills Ltd. and 
another, Defendants. 


Suit No. 29 of 1977, D/- 16-6-1977. 


W. B. Relief Undertakings (Special 
Provisions) Act (1972), S. 4 — Notifica- 
tion under — Does. not suspend cause of 
action accrued against the guarantor of a 
relief undertaking before impugned 
notification though it is co-existent with 
that of the principal debtor — Rise to the 
right of subrogation.to the guarantor by 
recovery of the amount from him — Not 
a contract or obligation which might be 
applicable to relief undertaking directly 


or indirectly as contemplated by the 
notification. 
Dr, T. Banerjee with C. R. Dutt, for: 


Plaintiffs; P. K. Roy and A. N. Chatter. 
jee, for Defendants. 


HU/TU/D157/77/ABO 





op 


f 
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AIR 1978 NOC 75 (CAL) 
SABYASACHI MUKHARJI, J.. 


The Minerals & Metals Trading Or- 
poration of India Ltd., Petitioner ‘v. 
Khaitan Minerals Development Corpora- 
tion Limited, Respondents. 


Award Case No. 124 of 1976, D/- 1E-3- 
1977. 


Arbitration Act (1940), S. 30 ~— Seting 
aside award — Grounds for — Award 
alleged to be based on no legal evidence 
— Held, on facts, that, there was evi- 
dence and award was valid. 


A clause in an agreement betweer a 
buyer and a seller ran as follows “Any 
fluctuation ‘in costs including railway 
freight, port and stevedoring charges 
and taxes or levies shall be for ihe 
seller’s account.” The arbitrator in 
giving his award took into consideration 
the fluctuations in the export duty. The 
seller seeking to set-aside the award @n- 
tended thai there was no legal basis for 
the award. 


-Held that the variation of export duty 
affected the costs that the seller was 
charging to its buyers. Having regard 
to the expression used in the agreen=nt 
between the contracting parties iz. 
“Fluctuation in costs”, it would be m- 
proper to say that such fluctuation cculd 
never mean the fluctuation in the casts 
that the seller was charging to its buyer 
and variation of export duty was not 
such a fluctuation. If that is the basis 
then the award cannot be challenged on 
the ground that there was. no evidence 
before the arbitrator. The clause -vas 
before the arbitrator and the arbitrztor 
must have taken a view of the expression 
‘fluctuation in costs’ which is not wth- 
out any basis at all. 
therefore not invalid. 


EU/FU/B664/77/MGD/WNG 





AIR 1978 NOC 76 (CAL) 


= (1977) 81. Cal WN 646 

JANAH AND A. N. BANERJEE, Ji. 

M/s. Republic Stores (Trade), Apel- 
lant v. Jagajit Industries Ltd., Reson- 
dent. 

F. M. A. No. 499 of 1976, D/- 14-1-1377. 

Specific. Relief Act (1963), Ss. 14 ane 41 
— Determinable contract — Suit for 
mandatory injunction directing den- 
dant to execute formal agreemen` —- 
Clause in contract entitling either p:rty 
to terminate same by giving 30 cays 


notice —- Contract is determinable — In- 


‘Notes at Cases 75-77 _ 


The award vas 


a 
* 
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~ junction cannot be wanted as contract 
_cannot be specifically enforced. 


R. K. Banerjee, Laxmi Kr. Gupta and 
Birendra Nath, Chakraborty, for Appel- 
lant; Dwijendra Prosad Bagchi and Mrs. 
Runu Roy Choudhury, for Respondent. 


CU/EU/B125/77/AYP/WNG 


‘AIR 1978 NOC 77 (DELHI) 


= JLR (1977) 2 Delhi 632 
V. S. DESHPANDE, J. 
The Refugees Co-operative Housing 
Society Ltd., Petitioner v. Harbans Singh 
Bhasin and others, Respondents. 


(7 of 1925), Ss. 54 and 71 — Poni Co- 
operative Societies Rules (1927), R 
Registrar’s power to withdraw a case en- 
trusted to a nominee. - 


Although normally a case entrusted by ~ 


the Registrar under S. 54 of the Bombay 
Co-operative Societies Act to a nominee 
has .to be continued with him and can- 
not ‘be withdrawn, R. 35 of the Rules 
enables the Registrar to do so and entrust 


it to.a second nominee if the first nomi- | 


nee or the three arbitrators fail to de- 
cide the case within two months or ex- 
tended period. Where the first nominee 
could not within two months decide the 
case for no fault of his but due to a 
party’s failure to nominate their arbitra- 
tor and the Registrar, without curing the 
defect by nominating his own arbitrator, 
withdrew the case from the first nominee 
and entrusted it to a second nominee, the 
Registrar’s action béing merely irregular 
could not be found fault with especially 
that the same was not objected to when 
the matter came up before the second 
nominee for decision. ILR (1975) 1 Delhi 
l at p. 13 and AIR 1975 SC 230,- Foll; 
AIR 1954 SC 340, Dist.; (1967) 3 Delhi LT 
657, Ref.  - 

(B) Constitution of India, Art. 226 — 
Finding of fact not shown to be perverse 
was not interfered with. - 


(C) Bombay Co-operative „Societies Act . 


(7 of 1925), Ss. 54 and 71 — Bombay Co- 
operative Societies Rules (1927), R. 35 — 
Section 54 prescribes one arbitration pro- 
ceeding only — Subsequent proceeding 
on reference to second nominee or before 
the Registrar himself is not an arbitra- 
tion proceeding — No time-limit fixed 
for the subsequent proceeding, 

The procéeding under S. 54, Bombay 
Co-operative Societies Act is in the nature 
of an arbitration proceeding, . The pers 


Civil Writ No. 413 of 1970, D/- 19-5- 
1977. | 


(A) Bombay Co-operative Societies Act Si 
JR 


“te 
. 


r 
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sons nominated by the parties and the 
Registrars nominee or the Registrar 
himself forming part of the three-mem- 
ber arbitration go by the name arbitra- 
tors. When the case is not decided by 
the arbitrators by two months the arbi- 
tration proceeding comes to an end and 
an expeditious disposal is prescribed 
under R. 35 on the Registrar entrusting 
the case to a second nominee or doing 
it himself for which no time-limit is pre- 
scribed. The provisions do not also con- 
template that the subsequent proceeding 
under R. 35 should also ‘be an arbitra- 
tion proceeding with the arbitrators 
nominated by the parties too hearing the 
case. The disposal at this stage is by 


the second nominee or the Registrar 


alone. 

(D) Constitution of India, Art. 226 — 
Nature of High Court’s power under the 
Article —- Statute interpretable different- 
ly — Order based on one construction 
not liable to be quashed taking another 
view of the matter. (Bombay Co-opera- 
tive Societies Act (7 of 1925), S. 71 — 
Bombay Co-operative ‘Societies Rules 
(1927), R. 35). 

Where a provision of law’ could re- 
asonably be construed differently and 
the administrative authority made the 
order taking one view, the High Court 
hearing a writ petition challenging the 
order ought not to, unless the view taken 
by the authoritv was prima facie wrong 
or perverse, quash the order accepting a 
different construction. 

S. S. Dalal, for Petitioner; D. K. Kapur 
with Yogesh Kapur, for Resnondent 
No. 1. 


HU/JU/D216/77/TVN/MVJI 


AIR 1978 NOC 78 (GUJ) 
B. K. MEHTA, J. 

Rana Mafatlal Gordhanbhai, Petitioner 
v. Mahendrabhai Babubhai, Respondent. 

Civil Revn. Appln. No. 336 of 1977, D/- 
24-6-1977. 

Gujarat Rural Debtor? Relief Act 
(35 of 1976), Ss. 12, 11 (2) — Jurisdiction 
to decide whether a person is or is not a 


debtor rests exclusively with the Debt 


ettlement Officer. 

The question as to whether a person is 
a debtor or not is within the exclusive 
jurisdiction of the Debt Settlement Offi- 
cer under S. 12. The moment the per- 
son is determined to be a debtor by the 
Debt Settlement Officer, the question 
will be concluded and cannot be chal- 
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lenged in Civil Court and if any suit, ap- 
peal application for revision, to re- 
cover any debt to which the provisions 
of the Act apply or any application to 
execute a decree passed by a Civil Court 
against such person is pending, the pro- 
ceedings abate as provided in S. 11 (2). 
Held that the executing Court in the 
present case exceeded its jurisdiction in 
going into the question, whether the 
petitioner is a debtor or not and holding 
that the Act was nct applicable to his 
case, Till the question has been deter- 
mined by the Debt Settlement Officer in 
appropriate proceedings initiated under 
the Act, whether the petitioner is or is 
not a debtor the Civil Court must stay 
the execution of the decree passed 
against him. If the person has been 
ultimately held to be a debtor, the pro- 
ceeding shall abate and if the person 
was held not to be debtor the Civil Court 
would be entitled ta proceed with the 
suit, appeal or application for revision or 
execution of the decree. 


B. R. Parikh, for Petitioner; S. B. 
Majumdar, for Respondent. 
KU/LU/E243/77/AS 





AIR 1978 NOC 79 (HIM PRA) 
1978 Sim LC 7 
R. 5. PATHAK, C. J. 
Mehar Singh, Petitioner v, 
Ram, Respondent. 


Civil Revn. No. 46 of 1977, D/- 8-9- 
1977. 

H. P. Relief of Agricultural Idebted- 
mess Act (17 of 1976), Ss. 2 (1) (i) and 
2 {2) — Condition precedent for invoking 
S. 2 (2) indicated — Money suit — De- 
fendant admitting to be Defence emplo- 
yee — Application by him claiming to 
be landless agricultural labourer must be 
treated as frivolous — Section 2 (2) can- 
not be invoked. 

No doubt under S. 2 (2) if in a suit to 
recover a debt a question arises .whether 
the defendant is a landless agricultural 
labourer within S. 2 (1) (i) that question 
can be decided only by an officer not be- 
low the rank of a Tehsildar and his de- 
cision is final and conclusive. But for. 
invoking S. 2 (2) it must be shown that 
the aforesaid question arises which means 
that there is a controversy regarding 
that question. If ex facie no question 
arises because admittedly the defendant 
Carries on a vocation such as that of a 
Defence employee holding a whole-time 
post which clearly excludes him from 


Chuhru 
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the definition of the expression “landless 
. agricultural labourer’ S. 2 (2) cannot be 
invoked. An application by such defen- 
dant that he is a landless agricultural 
labourer must be treated as frivolous 
calling for no reference under S. 2 (2). 
Romesh Chand, for Petitioner. 


KU/LU/E239/77/GNB 


AIR 1978 NOC 80 (HIM PRA) 
R. S. PATHAK, C. J. AND 
T. U. MEHTA, J. 


Sarabjit Singh and others, Petitioners 


v. State of Himachal Pradesh and others, 
Respondents. 

Civil Writ Petn. 
28-6-1977. 

Constitution of India, Art. 226 — Peti- 
tion challenging acquisition of land — 
Question about existence of need of parti- 
cular land for a public purpose — Justi- 
ciability — Expression “colourable exer- 
cise of power” — Meaning — (Land Ac- 
quisition Act (1894), Ss. 4, 6). 

The satisfaction about the need of a 
particular land for a public purpose as 


No. 61 of 1975, D/- 


contemplated by S. 6 of the Act is the- 


subjective satisfaction of the appropriate 
Government. While sub-s. (1) of S. 6 
contemplates the subjective satisfaction 
of the appropriate Government, sub-sec- 
tion (3) thereof -makes the declaration of 
that subjective satisfaction “conclusive 
evidence” of the fact that the land is 
needed for a public purpose. The total 
effect of both these provisions. of S. 6 is 
that the State Government is made the 
sole Judge of the question whether a 
particular piece of land is needed for 
public purpose. 

Courts in India have consistently taken 
the view that the cases where the law 
stipulates subjective satisfaction of a 
competent authority for the purpose of 
exercising a particular power, the Courts 
could not be invited to - investigate the 
sufficiency cf the material or- the reason- 
. ableness of the grounds on which satis- 
faction is reached, 

These rules about the finality and non- 
justiciability of the public purpose in 
question are subject to an exception, 
namely, the cases where the declaration 
-in question is made under a colourable 
-exercise of power. The legal impact of 
conclusive rule of evidence contemplated 
by sub-s. (3) of S. 6 is that the question 
as regards the existence of a public pur- 
pose becomes justiciable only if the 
Court finds that the declaration under 


S. 6 is made either for a collateral pur- 
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pose or under a colourable exercise of 
power, 

When a statutory’ power is exercised 
by an authority under the guise and 
colour of some legal authority, but with 
a purpose which is extraneous to the 
statutory purpose its exercise becomes 
colourable in the sense that it is not 
warranted by law and yet it purports to 
take the colour of legality. Such an 
exercise of power amounts to fraud on 
law and results in abuse of legal provi- 
sions. 

The expression “colourable exercise 
of power” does not necessarily imply bad 
faith, and hence it is not necessary to 


show that the impugned declaration was ' 


made under S. 6 mala fide or in bad 
faith, before it could be held that the 
said declaration was the result o a 
colourable exercise of power. Dis2re- 
tionary power can ‘be abused 
faith as well as in good faith. 


It is no doubt true that while under 
S. 4 it is sufficient if it appears to the 
Government that the land is “likely to 
be needed” for a public purpose, under 
S. 6 the Government must be satisfied 
that the land is “needed” for the said 
purpose. Section 6, therefore, cont2m- 
plates a stage when a mere “likelihcod” 
of need has ripened into the “actual” 
need. The point which should, however, 
be noted is that the emphasis which 5S. 6 
puts is on the “need” and not on the 
“public purpose’. In other words: when 
action under S. 6 is to be taken, it is the 
“need” and not the “public purpose” 
which should fructify into a reality. 
This, of course, does not mean that the 
“need” which fructified into reelity 
should not be for a public purpose. What 
it means is that even if the purpose has 
remained a possibility and has not as- 
sumed a final shape if the Government 
concerned is satisfied that for that pos- 
sible public purpose there is a real 
“need” in interest of public, declaration 
under S. 6 can ‘be legitimately made. 
Whether such a “need” i 
to be decided only by those who are in 
control of public policy and not by the 
Court for the simple reason that the 
Courts cannot judge the total require- 
ments of a public policy. Of course, if a 
public purpose is totally absent, there 


cannot be any need for the same, and- 


hence, in total absence of a public pur- 
pose, the action under S. 6 would ke a 
colourable exercise of power. Held that 
so far as the facts of the instant case 
were concerned it was not possible to 


in bad . 


is real or nct is - 


. 
metamer * 
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say that there was a total absence of 
the public purpose in question on the 
date on which the notification under S. 6 
was issued. 

Dr. L. M. Singhvi, Jagjit Singh and 
Surjit Singh, for Petitioners; B. Sita 
~ Ram Advocate General and H. 8. Tha- 
ar and Inder Singh, for Respondents. 


LU/LU/E510/77;GDR 


AIR 1978 NOC 81 (J & K) 


M. R. A. ANSARL C. J. AND 
G. M. MIR, J. 


East India Hotels Ltd., Petitioner v. 
The Assessing Authority, Respondent. 
Writ Petition No. 128 of 1973, D/- 
22~7-1977. 
. (A) Constitution of India, Art. 226 — 
Writ petition — Maintainability — Alter- 
nate remedy — Bar of. 
It is now well settled that the exist- 


ence of an alternate remedy does not 


oust the jurisdiction of the High Court 
under Art. 226 and that it is only a cir- 
cumstance which the High Court should 
take into consideration in deciding whe- 
ther or not to exercise its jurisdiction in 
a particular case before it under Art. 226. 

Where in the writ petition which was 
in the nature of an off-shoot of an ear- 
lier writ petition one cf the grounds on 
which objection to the maintainability of 
the earlier petition was rejected, had 
survived for consideration and an im- 
portant question of law also arose for 
consideration and the alternate remedy 
provided under the Act was not an effica- 
cious remedy, and the legal inferences 
drawn from the evidence and not the 
appraisal of evidence was 
the writ petition must be deemed to be 
maintainable. 

Anno: Constn. of India, Art. 226, N. 54. 

(B) J. & K. Urban Immovable Property 
Tax Act (22 of 1962), Ss. 2 (e), 3 (3) — 
Tenant for limited period — Not an 
owner under S. 2 (e) — No-tax outstand- 
ing against owner on date of lease — Not 
liable to pay property tax on subletting 
of demised premises. 

Where the tenant for a limited period 
of a building with six garages could not 
be deemed to have become the owner of 
those garages according to the terms of 
the lease deed, property tax could not 
be levied’ on him by treating him as 


owner within the meaning of S. 2 (e) or 


with the aid of S. 3 (3) when he let out 
the garages as shops. 
Section 2 (e) does not 
exhaustive definition of 
“owner”, but it only 


contain an 
the word 


challenged, . 


includes persons _ 


A.I.R. 


having a particular interest in the pro- 
perty who but for the definition would 
not be treated as the owner of the pro- 
perty. A person, therefore, who under 
the general law, or who in common 
parlance is the owner of the property 
will be deemed to be the owner of the 
property also under the Act and in addi- 
tion certain. categories of persons who 
are specified in Cl. (e) will also be deem- 
ed to be the owner of the property 
under the Act who would not under the 
general law ‘be treated as an owner of 
the property. It further follows that 
apart from a person who under the 
general law or common parlance is the 
owner of the property only such cate- 
gories of persons who are specified in 
Cl. (e) will be considered as owners of 
the property and no other categories of 
persons can be included in the term 
“owner” under Cl. (e). In other words, 
only a tenant in perpetuity, a mortgagee 
with possession, and a trustee having 
possession of the trust property, are in- 
cluded in the term owner under Cl. (e) 
and a tenant for a limited period, a 
mortgagee without possession and a trus- 
tee not having possession of the trust 
property will not be included in the 
term owner under Cl. (e). 


It is, no doubt, true that under sub- 
sec. (3) of S. 3 the liability to pay the 
tax rests not only on the owner of the ` 
property but also on. the transferee of 
the property. Such liability is imposed 
on the transferee of a property by sale, 
gift, exchange, mortgage, inheritance, or 
otherwise. As the word “otherwise” 
cannot ‘be read ejusdem generis it must 
be given a liberal meaning and would 
include the transfer of property by a 
lease. Thus a lessee is a transferee with- 
in the meaning of sub-s. (3). But the 
liability to pay the tax under sub-s. (3) 
is not the liability to pay the tax in the 
capacity of the owner of the property. 
The tax which a transferee of the pro- 


perty is liable to pay under sub-s, (3) is _. 


the tax which the owner himself was 
liable to pay but which had not been 
paid by him and which was outstanding 
on the date of the transfer. Case law dis- 
cussed, 

(©) J. & K. Urban Immovable Pro- 
perty Tax Act (22 of 1962), Ss. 3 (1), 5 
7 (1)(2) and 9 — Assessment of tax for 
period prior to the amendment of valua- 
tion list — Not valid on basis of amend- 
ed valuation list. 


The settled law is that a fiscal statute 
will have only prospective operation and 
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that it will not have any retrospective 
operation, unless such statute specifical- 
ly provides for its retrospective opera- 
tion. Section 9 which provides’ for the 
amendment of the valuation list and z0r 
the levy of the tax in accordance with 
the amended valuation list does not m 
terms provide that the amendment to 
the valuation list will have retrospective 
effect or that the tax may be levied on 
the basis of the amended valuation ist 
even in respect of the period prior to 


the date of the amendment. (Obiter) AIR . 


1976 SC 1398, Foll. 


M/s. Y. S. Chitli, Lalit Bhasin, Vaneet 
Kumar, for Petitioner; M/s. O. N. Tikku 
and J. N. Bhan,for Respondent. 
LU/AV/E485/77/SNV 


AIR 1978 NOC 82 (KANT) 
= (1977) 1 Kant LJ 84 


B. VENKATASWAMI AND 
K. JAGANNATHA SHETTY, JJ. 


M. P. Channabasappa etc., Petitioners 
v. Pallagatti Shivayogappa etc., Respon- 
dents. 

Civil Revn. Petn. Nos. 1712, 1787 to 
1790 of 1975 and 334 of 1976, D/- 11-1- 
1977. 

(A) Interpretation of Statutes — Pre- 
amble —:+ Preamble can be a legitimate 
aid only when the words are ambiguous 
or capable of two interpretations. 


The preamble can be a legitimate aid 
to construing the enacting provisions 
when the words are ambiguous or re- 
asonably capable of two interpretations. 
But if the enacting words admit of only 
one construction, that construction will 
receive effect even if it is inconsistent 
with the preamble. 1957 AC 436, Rel. on. 


- (B) Karnataka Rent Control Act (22 of 
1961), S. 50 (as amended by Karnataka 
Rert Control (Amendment) Act 31 of 
1975) — Revision under unamended S. 50 
after enforcement of Amendment Act — 
Whether maintainable. 


Karnataka Rent Control (Amendment) 
Act of 1975 deleted S. 48 of the principal 
Act whereas it made substitution in 5. 50. 
Section 9 of the Amended Act provides 
-remedies of those who but for omission 
of S. 48, could have preferred appeal 
under that section, but to those who 
have already availed of the right of ap- 
peal under the principal Act there is no 
further remedy given considering sub- 
stitution in S. 50 of the principal Act. 
This omission being deliberate a revi- 
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sion under S. 50 of the Principal Act 
filed after the amendment Act came into 
force against appellate order of Diszrict 
Judge passed before Amendment Act 
would not be maintainable. 

M. S. Gopal, S. Shaker Shetty, R. N. 
Narasimha Murthy and Shiva Kumar for 
Petitioners: B. M. Krishna Bhat, H. 
Munivenkatappa, K. J. Shetty and £. V. 
Shastri, for Respondents. 


CU/DU/4896/77/SBB/WNG 


AIR 1978 NOC 83 (MADB PRA) 
= 1977 Jab LJ 817 
SHIV DAYAL, C. J. AND 
U. N. BHACHAWAT, J. - 
Anandilal, Appellant v. Shiv Payal 
Pandey, Respondent. 


Second Appeal No. 98 of 1968, D/- 7-5- 
1977. 

(A) M. P. Accommodation Control Act 
(41 of 1961), S. 13 (1) and (2) — Order 
under S. 13 (2) — Nature of — Dispute 
only with regard to arrears and not rate 
of rent — Operation of whole of S. 13 (1) 
if arrested until order under S. 13 (2) is. 
passed. 1977 Jab LJ 248, Overruled. 


The order contemplated under S. 13 (2) 
is the one with regard to that part or de- - 
posit under S. 13 (1) for which there is a 
dispute; and even when there is no dis- 
pute with regard to the rate of rent and 
the dispute is only with regard to the 
arrears of rent.the operation of the whole 
of S. 13 (1) is arrested till the court passes 
an order.under S. 13 (2) on such dispute, 
that is, the liability of the tenant tc de- 
posit monthly rent for the preceding 
month under the second part of S. 73 (1) 
does not commence until an order tnder 
5. 13 (2) is made. AIR 1973 Madh Pra 
165 and AIR 1976 Madh Pra 5 (FB), Rel. 
on.; S. A. No. 179 of 1970, D/- 5-8-1976 - 
(Madh Pra), Approved: 1977 Jab LJ 248, 
Overruled. 


. (B) M. P. Accommodation Control Act 
(41 of 1961), S. 13 — Object. 


Section 13 is not an alternative machi- 
nery for recovery of rent and the pro- 
visions of S. 13 requiring the tenart to 
deposit rent are merely to put a check 
on the tendency of the defendants in 
eviction suits to protract and delay «hem. 

(C) M. P. Accommodation Control Act 
(41 of 1961), S. 13 (2) — Dispute under 
S. 13 (2) raised — Duty of trial Court. 

As soon as a dispute under S. 13 (2) is 
raised it is the duty of the trial Court to 
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fix provisional rent as early as possible., 
AIR 1973 Madh Pra 165, Rel. on. 

(D) M. P. Accommodation Control Act 
(41 of 1961), S. 13 (2) — Scope — Every 
kind of dispute about the rate of rent is 
covered by S. 13 (2). AIR 1971 Madh Pra 
104 and AIR 1973 Madh Pra 165, Rel. on. 


KU/KU/E84/77/GNB __ 
ane eee oe 


~ AIR 1978 NOC 84 (MAD). 
N. 5S. RAMASWAMI, J. 

Abraham, Appellant v. State of Tamil 
Nadu, Rep. by the Collector of Kanya- 
kumari Dist. Nagarcoil and another, Res- 
pondents. 

S. A. No. 2339 of 1976, D/- 28-9-1977. 

(A) T. C. Compensation for Tenants 
Improvement Act (10 of 1956), S. 17 — 
Kuthakapattom Rules (1947), Cis. 15, 18 
— Kuthakapattom lease — Nature of — 
Eviction of tenant — Section 17 of the 
Act, if attracted. 


Kuthakapattom Rules having been 
made by the Government by virtue of 


the power conferred by the Land Assign- 


ment Act, have statutory force. Kuthaka- 
pattom lease is not a contract between 
the parties. It is a grant. By statutory 
provisions the grantee of a lease of 
Government poromboke is debarred from 
making any improvements and claiming 
compensation therefor. That statutory 
provision cannot be affected in any way 
by S. 17 of the Compensation Act. The 


Compensation Act makes general provi- 


sions for payment of compensation for 
improvements by tenants. The Land As- 
signment Act, under which the grant of 
lease of Government poromboke is made, 
makes special provisions in respect of 
such leases, There is no provision in the 
Compensation Act making it to override 
the special provisions in the Land As- 
signment Act. W. P. No. 2012 of 1966 
(Mad), Dist. 

Even if it is a lease by contract be- 
tween two private parties, if there is a 
covenant that the tenant shall not put 
up any building and claim the value of 
improvements therefor, such a covenant 
would be valid. Provisions to S. 17 
of the Compensation Act is not attracted 
when the parties are governed by the 
statutory rules, namely, the Kuthaka- 
pattom Rules, and the tenant cannot be 
heard to say that by virtue of the Com- 
pensation Act he is entitled to make im- 
provements and claim compensation 
therefor, 


Notes of Cases 84-85 


-ALR 
(B) T. C. Land Conservancy Act (19 of 
1951), S. 3 (1) (d) — Kuthakapattom 


Rules (1947), R. 26 (b) (iii), Ci. 18 — Can- 
cellation of Kuthakapattom lease of Gov-- 
ernment peromboke — Fact that cancel- 
lation was ordered to take effect after 
three months, it could not be said that it 
was a notice of any future cancellation — 
Section 3 (1) (d), not attracted — After 
eancellation, tenant could not claim that 
he was holding land under grant — If he 
did not surrender as required by Cl. 18 he 
would be tenant holding over liable to be 
evicted — Tenant could not contend that 
State had no authority to evict him — 
(T. C. Compensation for Tenants Improve- 
ments Act (10 of 1956), S. 4 (2)). 


T. R. Mani and R. Chandrasekharan 
Advocates, for Appellant; Addl. Govt, 
Pleader, for Respondents. 


JU/JU/D881/77/SSG 
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AIR 1878 NOC 85 (ORISSA) 
= (1977) 44 Cut LT 439 
R. N. MISRA AND K. B. PANDA, JJ. 


Arjuna Patra and another, Petitioners 
v. State of Orissa and others, Opposite 
Parties. 


O. J. Cs. No. 1201 and 1202 of 1976, 
D/- 4-8-1977, 


Orissa Municipal Act (23 of 1950), Sec- 
tions 39, 47 (1) — Orissa Municipal Rules 
(1953), Rule 8 — Election of Chair- 
man and Vice-Chairman —— Notice to 
Councillors —- Reasonable notice to be 
given — It should be at least three of 
days as provided by R. 8. ` 


On 28-9-1976, under S. 39, the names 
of the Councillors were published in the 
Gazette. Notice of election to be held 
on 27-10-1976 was given on 26-10-1976 
and served late in the night. 


Holding of a meeting would envisage 
Specification of place, time and other 
particulars, In the absence of these, 
there would not be a valid meeting. As 
the meeting was not on account of any 
emergency, the reasonable notice to 
which Councillors were entitled should 
have. been at least of three days as pro- 
vided in R. 3. Though R. 8 may not 
apply to the meeting referred to under, 
enough guide-line and notice of the first 
meeting under S. 47 (1), unless such a 
meeting was on account of any sudden 
emergency, should have been convened 
with three days’ notice. As the notice 
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was contrary to the legal requiremert 
the election was vitiated and could nct 
be upheld. 

It could not be contended that the 
statutory provision in S. 47 (1) is itse-f 
a notice that election is to take place 
within thirty days from the date of puk- 
lication of the result under S. 39. O. J.C. 
No, 2171 of 1975, D/- 27-7-1977 (Orissa) 
and (1920) 89 LJ KB 563, Rel. on; AIR 
1954 SC 210, Ref. to. , 


L. Rath, Sor Petitioners: Addl. Govt. 
Advocate and S. C. Mohapatra, for Qp- 
posite Parties. 


1U/TU/D492/77/SVM/VSS 
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AIR 1978 NOC 86 (ORISSA) 
R. N. MISRA -AND N. K. DAS, JJ. 


Nares Chandra Tripathy, Petitioner v. 
Revenue Officer-Cum-Additional Tahsil- 
dar, Angul and others, Opposite Parties. 


Original Jur. Case No. 1212 of 1973, 
D/- 2-8-1977. 


Orissa Land Reforms Act (16 of 1566), 
Ss. 51, 59, 44, 45 — Settlement of surplus 
Jands — Finality. 


In the instant case the Revenue Divi- 
sional Commissioner in revision set aside 
the Revenue Officer’s Order rejecting the 
landowner’s application to select lands 
for himself within the ceiling area amd 
directed the Revenue Officer to give 
suitable opportunity to the owner for 
selecting parcels of lands for himself. 
The Revenue Officer had not given o2- 
portunity to landowner to select lands 
for himself on the ground that the lands 
were already settled immediately after 
the order passed by the appellate autho- 
rity under S. 44 (2) and title to the lanis 
passed to the allottees. 


Held that. until the revision was dės- 
posed of there would be no vesting of 
_ surplus lands in Government. As tae 

lands would not vest in Government, 

‘the Revenue Officer would have no jur.s- 
diction to deal with the property and to 
settle the same in terms of S. 51. The 
settlement made by the Revenue Officer 
was a nullity inasmuch as the lands con- 
tinued to balong to the landowner (peci~ 
tioner) and had not vested in Govern- 
ment in terms of 8S. 45. The Revenue 
Officer would certainly have no jurisd:c- 
tion to settie the landowner’s lands in 
which his right had not been extinguish« 


‘tioners v. 
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ed and in which Government had not 
acquired title. The Revenue Officer was 
bound to give effect to the orders passed 
by the revisional authority directing him 
to give suitable opportunity to the owner 
for selecting parcels of lands for himself. 
AIR 1977 Orissa 19 and AIR 1977 SC 
1194, Referred, 


C. V. Murty, for Petitioner; Addl. 
Govt. Advocate, for Opposite Parties. 


1U/111/D494/77/AS/SSG 





AIR 1978 NOC 87 (PAT) 


NAGENDRA PRASAD SINGH AND 
P. S. SAHAY, JJ. 


Smt. Sumitra Sinha and another, Peti- 
Mahabir Prasad. Opposite 
Party. 


Civil Revn. No. 81 of 1975, D/- 10-8- 
1977. 


Bihar Buildings (Lease, Rent and Eric- 
tion) Control Act (3 of 1947), S. 2 (aa) — 
Building — Definition — Lease of por- 
tion of building with dominant object to 
tun existing flour mill — Applicability of 
provisions of the Act. 


A portion of building along with the 
flour mill, electric motor and other equip- 
ment was given on monthly lease. The 
monthly ‘rent was fixed at Rs. 130/- out 
of which Rs. 10/- was for the house and 
Rs. 120/- was for flour mill, electric 
motor etc. 

Held that the primary object of letzing 
out the premises was for running the 
fiour mill and thus there was a com- 
posite lease in respect of part of the 
building as well as flour mill. Such 
transaction would not be governed by 
the provisions of the Bihar Build-ngs 
(Lease, Rent and Eviction) Control Act. 
Case law discussed. 


Devendra Sinha, for Petitioners; Shyam 
Nandan Prasad Sharma, for Oppcsite 
Party. 


KU/LU/E387/77/DVT 
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. AIR 1978 NOC 88 (PAT) 
(RANCHI BENCH) 
R. P SINHA AND UDAY SINHA, JJ. 


Gobr: Singh, Petitioner v. The State of 
Bihar and others; Respondents. 


Civil Writ Jur. Case No. 215 of 1976(R), 
D/- 21-7-1977. 


(A) Bihar Land Reforms Act (30 of 
1950), Ss. 18 and 7 — Chhota Nagpur 
Tenancy Act (6 of 1908}, S. 85 — Limita- 
tion — Order, in revision of Additional 
Collector cancelling order of B. D. O. 
fixing rent of land — Held to be ad- 
ministrative order —- There is, therefore, 
no bar of limitation. . 

The order passed by the Additional 
Collector was purely administrative and, 
therefore, it could be impugned only on 


the ground of contravention of rules of- 
There can be no ques-. 


natural justice. 
tion. of the revision application being 
barred by time. 


The act of the B. D. O. in fixing rent 
could not have been done in terms of 
S. 85 of the Chota Nagpur Tenancy . Act. 
The only power in terms of which such 
an act could have been done was as a 
collector exercising jurisdiction in res- 
pect of Khas Mahal estates under 5. 13 
of the Land Reforms Act. 


The act of the B. D.O. in fixing rent 
could not have been done under S. 7 of 
the Land Reforms Act or Rules made 
thereunder because there was no dispute 
between a landlord and tenant but there 
was a controversy in regard to the right 
of a tenant de hors the Act. 


(B) Bihar Land Reforms Act (30 of 
1960), S. 35 — Scope of — Suit for de- 
claration that plaintiff is occupancy rai- 
yat and not liable to eviction — Not 
barred by S. 35 — Writ application not 
maintainable for the purpose as alternate 
and more appropriate remedy is avail- 
able. (Constitution of India, Art. 226). 


Section 35 bars suits being brought in 
any civil court in respect of any entry 
in or omission from a compensation as- 
sessment roll or in respect of any order 
passed under Chapters II to VI or con~ 
cerning any matter which is or has al- 
ready been the subject of any applica- 
tion made of proceedings taken under 
the said Chapter. It is obvious that the 
impugned orders had not been made in 
terms of Chapters II to VI of the Land 
Reforms Act and, therefore a suit oy the 
petitioner for declaration that he is an 


A.L R. 


Occupancy raiyat of the village - and, 
therefore, entitled. to retain possession 
and not liable to be evicted cannot be 
barred. An alternative remedy by way 
of suit being available, it is not open to 
the High Court in exercise of its juris- 
diction under Art. 226 to issue any writ. 


Anno: AIR Comm. Const. of India (2nd 
Edn.), Art. .226, N. 19, 


Vijoy Pratap Singh, - for Petitioner; 
T. K. Jha (A. G.) and R. N. Sahai Sinha 
(G. P.), for Respondents, ` 


KU/LU/E124/77/KHA/WNG 





AFR 1977 NOC 89 (PUNJ) 
= 1977 Pun LJ 281 


R. S. NARULA, C. J. AND 
PREM CHAND JAIN, J 


Ram Singh, Petitioner v. The State of 
Haryana and others, Respondents. 


Civil Writ Petn. No. 53 of 1977. D/- 
4-5-1977, 


Rules of Election to the Committees of 
Co-operative Societies (Haryana), Rr. 1 
and 34 — Asstt. Registrar not authorised 
by Registrar to act as ‘returning officer’ 
by special or general order — Rejection 
of nomination paper is illegal. 


From the ‘bare reading of the defini- 
tion of ‘returning officer’ under R. 1, ‘it 
is clear that the Assistant Registrar can- 
not act as the returning officer without 
there being a special or general order 
in this behalf by the Registrar. 


There is no warrant for the conten- 
tion that the election can be conducted 
by the Asstt. Registrar under R. 34. 
Sub-rules (1), (2) and (3) of R. 34 only 
prescribed a procedure as to how and in 
What manner a date of election has to be 
fixed when the tenure of the committee 
is about to expire. Undoubtedly, under 
these sub-rules this is to be done by the 
Assistant Registrar. But thereafter, he | 
becomes functus officio as under sub-. 
rule (4) the election is to be conducted 
by the returning officer as defined in 
R. 1. If the intention of the rule-making 
authority was to have given power..to - 
the Assistant Registrar also to conduct 
the election, then the definition of ‘re- 
turning officer’ would not have been in 
the language in which it is so couched. 


Held that the Assistant Registrar had 
no jurisdiction to reject the nomination 


<- administration is 


1978- 
paper of the idoni and the impugned 


order rejecting the nomination paper of: 


the petitioner was illegal. 


 Gobinder Singh Sandhu, J. P. Singh 


Sandhu, for Petitioner: H. N. Mehtani 
with Sr. Dy.. Advocate General, .Harrana 
with Prem Singh (for Nos. 1 to. 3) and 
N. S. Ahlawat (for Nos. 4 to 11), for Res 
pondents. l 


GU/GU/C407/77/GDR 





AIR 1978 NOC 90 (ALL) 
N. D. OJHA AND R. R. RASTOGI, JJ. 


The Committee of Management (elect- 
ed on 7-8-1977) through Shyam Singh, its 
Manager, Shyam Singh and = another, 
Petitioners v. The District Inspécto: of 
Schools, Meerut and another, Recepon- 
dents. 


Civil Mise: Writ No. 3565 of 1977 D/- 
14-12-1977, 


U. P. General Clauses Act (1 of 1904), 
Section 19-A — Election of office bearers 
of managing committee of institution re- 


cognised under U. P. Intermediate Edu-. 


cation Act — Dispute regarding manner 
of election — District Inspector of Schools 
duty bound to make inquiry on admin- 
istrative level — Failure to exercise duty 
— Effect. 


The term ‘management’ has been de- 
fined in S. 2 (d) of the U. P. High Schools 
and Intermediate Colleges (Payment of 
Salaries of Teachers and other Emplo- 
yees) Aci. It is apparent from the de- 
finition that the power which has been 
given to the District Inspector of Schools 
under the U. P. Intermediate Eduzation 
Act and U. P. High Schools and Inter- 
mediate Colleges (Payment of Salaries: of 
Teachers and other Employees) Act, in 
relation to any recognised educétional 
institution has to be exercised in ccllabo- 
ration with the committee of manage- 
ment constituted in accordance with the 
scheme of administration. Therefore 
where dispute whether fresh elect.on of 
members of the committee of manage- 
ment and its office bearers had taken 
place in accordance with the scheme of 
raised, the District 
Inspector of Schools would be duty 
bound to make inquiry on an admiiistra- 
tive level in view of 5. 19-A of U. P. 
General Clauses Act and in case of 


failure to exercise such duty the writ of 


mandamus can be issued, 


tioners; S. C., 


. rendered it voidable. 


~ Notes of Cases 90- 9 DRES © 45 


A. K. Yog, V. K. Khanna, “for Feti- 
for Respondents, 


AV/AV/A155/78/JDD/VBB 





AIR 1978 NOC 91 (ALL) 
B. N. SAPRU, J. 


Smt. Long Shri Devi, Petionsr v. 
Rajendra Singh S/o of Ch. Raghubir 
Singh and others, Respondents. 


Civil Mise. Writ No. 1262 of 1977. D/- 
6-12-1977. 


(A) U. P. Consolidation of Heldings 


_ Act (5 of 1954), S. 9 — Proceedings under 


— Pendency of Civil Suit for cancella- 
tion of gift deed executed by Co-bkumi- 
dar on ground that it was fictitious or 
obtained in manner which rendered- it 
voidable — Proceedings before conselida- © 
tion Court, to be stayed by it. i 


The consolidation authorities cansot go 
into the questions of the validity of. a 
gift deed or any transaction of transfer 
which is challenged on the ground of its 
being voidable. The. consolidation Courts. 
cannot set aside the gift deed if it is 
found to have been executed by Co- 
bhumider on any of the’ grounmcs on 
which a.voidable document can be set 
aside. Once execution of the deed by 
Co-bhumidar is proved, they would be 
bound to give effect to the same This 
would certainly prejudice the petitioner 
(Co-bhumidar). 


Where the basic year entries were in . 
favour of the petitioner and the r2spon- 


_ dents have sought their expunction on 


the ground that they were entitléi to be 
entered in the revenue record és - the 
donees, the question of title hac to be 
gone into in proceedings under S. § of the 
Act. There is no provision for stay of 
proceedings under the Act. However, 
in view of the fact that the consclidation 
authorities cannot go into the question 
of the validity of the alleged gp‘ft deed 
on the ground that it was voidable, it 
would be in the interest of jusczice to 
stay further proceedings in the metter till 
the final decision of -the Civil Ccurt in 
the pending suit by the petiticrer for 
cancellation of the gift deed executed by 
the co-bhumidar on ground that it. was - 
fictitious or obtained in manner which 
It is in tae inte- 
rest of justice that that matter should 


_be decided first by the Civil Ccurt be- 


46 l Notes of Cases 92-94 


fore proceedings can go on in the con- 
solidation Courts. 


(B) Constitution of India, Art. 226 — 
Relief under, not to be refused because 
impugned order is merely interlocutory 
-— Order which would automatically lead 
to results adverse te petitioner should 
not be allowed to stand. 


Anno: AIR Comm. Constitution 
Edn.), Art. 226, N. 18. 


(2nd 


M. P. Singh, for Petitioner: M/s. N, S. 
Chaudhary, S. C., for Respondent, 


AV/AV/A264/78/VSS 





AIR 1978 NOC 92 (ALL) 
-R. M. SAHAI, J, 


Smt. Marachi, Petitioner v. Deputy 
Director of Consolidation, U. P. Luck- 
now and others, Respondents. 


Civil Mise. Writ Petition No. I401A 
of 1970 connected with Writ Petition No. 
1559 of 1970, D/- 28-11-1977. 


U. P. Consolidation of Holdings Act 
(V of 1954), Section 48,. U. P. Consolida- 
tion of Holdings Rules (1963), R. 111 — 
Revision — Power to interfere are wider 
— Non-Compliance of R. 111 not suffi- 
Cient to dismiss revision. 


It has been held that revisions could | 


not be dismissed for non-compliance of 
R. 111. It is settled that separate appeals 
of revisions are not required to be filed 
where common question of law and fact 
arise between the same parties. 


Deputy Director Consolidation is an au- 
- thority to exercise powers of revision. 
The powers are however wider than the 
powers exercised even by an appellate 
Court. He can interfere both on law 
and fact. The Applicant therefore, can- 
not be deprived of getting legality and 
correctness of the order passed by set- 
tlement officer consolidation examined 
by him. 


Shankatha Rai, for Petitioner; K. P. 
Singh, R. N. Singh, S. C., for Respon- 
dent, i 


AV/AV/E652/77/DLD/WNG 





‘highest bidder and that 


A. LR. 


AIR 1978 NOC 93 (ALL) ee 
D. M. CHANDRASHEKHAR, C. J. AND 
K. N. SETH, J. | 
Suraj Pal, Petitioner v. The Zila Pari~ ` 
shad, Banda and others, Respondents. 


Civil Mise. Writ Petn. No. 1540 of 1974, 
D/- 26-11-1977. 


.U. P. Kshettra Samiti and Zilla Pari- 
shade Adhiniyam (33 of 1961),.S. 239 (2) 
— Bye-laws under — Bye-laws creating 


-monopoly in respect of carcass utilisa- 


tion in favour of highest bidder — Vali- 
dity. A 


Bye-laws framed by Zilla Parishads ` 
which provide that the right to -collect 
carcasses and to extract hides and bones 
therefrom within any area in those Zila 
Parishads, shall ‘be auctioned to the 
such bidder 
alone shall have the right to carry on 
those activities to the exclusion of all 
others, are invalid. 


It is not correct to say that merely be- 
cause a particular trade or occupation 
May cause nuisance or hazard to health, 
the State gets the right to grant to a 
licence-holder the monopoly to carry_on 
such trade or occupation on payment of 
consideration. 


V. C. Mishra, for Petitioner; B. D. 
Agarwal, for Respondents, 
AV/AV/A108/78/SNV 


AIR 1978 NOC 94 (ANDH PRA) 
RAMACHANDRA RAO, J. 


Batchu Basava Punnayya, Petitioner v. 
Authorised Officer (Land Reforms), Ban- 
dar, Respondent. 


C. R. P. No. 2428 of 1976, D/- 12-4- 
1977. 


A. P. Land Reforms (Ceiling on Agri- 
cultural Holdings) Act (1 of 1973), S. 21 
— Revision — Concurrent findings of 
fact — Findings of Land Reforms Tri- 
bunal and Appellate Tribunal that cer- 
tain gift was not a genuine transaction | 
and that the land holder did not dis- 
charge the onus of establishing that 
the gift was not effected in anticipa- 
tion of and with a view to avoid the 
Ceiling Law — No error of law or of 
jurisdiction — Findings of tribunals, not 
interfered with. 


1978 


P. Shiv Shanker and D. Sudershan 
Reddy,.for Petitioner; Govt. Pleader, for 
Respondent. 


HU/1U/D167/77/SSG 


AIR 1978 NOC 95 (ANDH PRA) 


LAKSHMAIAH AND 
JEEVAN REDDY, JJ. 


Chintakuntla Venkata Ramana Reddy, 
Appellant v. Chintakuntla Upender Recdy 
and others, Respondents. 

Appeal No. 147 of 1974, D/- 8-4-1977. 


(A) Madras Revenue Recovery ct 
(2 of 1864), S. 52 — Costs awarded to 
Government in writ petition — Cannot 
be recovered as arrears of land revenue. 
(Constitution of India, Art. 226 — Rules 
framed under, by Andhra Pradesh High 
Court in 1958, R. 15). 


The last clause in S. 52 says thar if 
the mode of recovery of any sum is spe- 
cially provided for, then S. 52 is not ap- 
plicable. Rule 15 of the Rules framed 
under Art. 226 of the Constitution by the 
Andhra Pradesh High Court in 1958 pro- 
vides a special mode of recovery of Costs 
awarded in a writ petition, i. e., thrcugh 
the relevant Court of the District Mun- 
sif. It is, therefore, clear that the costs 
awarded to the Government in a writ 
petition cannot be recovered as arrears 
of land revenue under the Act. 


(B) Madras Revenue Recovery Act 
(2 of 1864), S. 36 — Sale — Amount 
higher than what was due demanded 
and property sold for realisation of such 
higher amount — Effect. 


It cannot be laid down as a rule of law 
that wherever a higher amount is de- 
manded tnan is actually due and the pro- 
perty is sold for realisation of such 
larger amount, the ensuing sale must 
automatically be set aside without any 
proof of prejudice. Having regard to 
the object and policy of the Act, the 
Court must go further and enquire whe- 
ther the defaulter has suffered any pre- 
judice on that account. If the excess 
amount demanded is infinitesimal or too 
small and if it has not caused any pre- 
` judice to the defaulter, the sale cannot 
be set aside. The question to be answer- 
ed in a ziven case always is whether on 
account of such excessive demand, the 
defaulter has suffered prejudice. In other 
words, whether he was disabled from 
paying the arrears and avoiding the sale 
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or did he suffer any prejudice on account 
of the said higher incorrect demand. 
(1961) 2 Mad LJ 564 and 1963 Supp (1) 


' SCR 28, Distinguished. 


(C) Madras Revenue Recovery Act 
(2 of 1864), S. 44 — Excessive sale — 
Four items sold consecutively fetching 
amount for which sale was _ proclatned 
— Sale of fifth item is hit by S. 44 and 


is illegal. 


C. Narasimhacharya, for Appellant G. 
Haridatha Reddy; P. Raja Rao, Govt. 
Pleader, for P. W. D.; and Y, V. Nara- 
yana, for Respondents, 


HU/U/C642/77/JHS 





AIR 1978 NOC 96 (CAL) 
A. N. SEN AND 
BIMAL CHANDRA BASAK, JJ. . 
Gopal Das Bagree and others, Appli- 
cants v. Dawlal Bagree and others, Res- 
pondents, 


Suit No. 1786 of 1959, D/- 31-5-1977. 


Civil P. C. (1908), O. 41, R. 5 — Appli- 
cation for stay of the dismissal order 
under appeal — Prayer of stay fouad to 
be indeed meaningless — Passing of 
order during pendency of appeal, iound 
to be improper — No stay was granted. 


GU/GU/C177/77/SSG. 





AIR 1978 NOC 97 (J & K) 
MIAN JALAL-UD-DIN, Ag. C. J. ; 


Sansar Chand and another, Petitioners 
2 a Officer and others, Respon- 
ents. i 


Writ Petns. Nos. 286 to 288 of 1972, 


D/- 17-11-1977. 


J. & K. Consolidation of Holdings Act 
(5 of 1962), Ss. 57 and 5 (b) — Bar to 
Civil Jurisdiction — Suit for posession 
of land in question on basis of rizht of 
prior purchase — Declaration undr S. 4 
— Suit to be transferred to consolidation 
authority — Jurisdiction of Civil Court is 
barred. (Civil P. C. (1908), S. 9). 


It is true that all suits of civil nature 
are to be heard and decided br Civil 
Courts under S. 9 of C. P. C. unless their 
cognizance is barred expressly or by im- 
plication. . On a careful perusal of Sec- 
tions 5 and 57 of the Act, it tecomes 
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abundantly clear that the jurisdiction of 
Civil Courts has been taken away by the 
Act and the power has been given to the 
Consolidation 
questions of title in suits which also 
involve declaration of rights, whether 
proprietary or tenancy. It is clear that 
this includes suits to claim right of prior 
purchase. In this view of the matter, 
S. 9 of C. P. C. can have no application 
to the case. The Consolidation authori- 
ties are piven jurisdiction to decide all 
disputes in proceedings, be they suits, ap- 
peals or revisions, pending before any 
civil or revenue Court. AIR 1977 J & K 
51, Rel. on. 


Therefore it 2annot be said that the 
task before the Consolidation authority 
is limited and that he has got no jurisdic- 
tion to decide the question of title. 


Anno: AIR Comm. C. P. C. (9th Edn.), 
S. 9, Notes 50, 53. 


S. P.: Gupta, for Petitioner; B. R. 
Sharma, for Respondents. 
AV/AV/A27/78/LGC 





‘AIR 1973 NOC 98 (KER) 
= 1978 Ker LT 4 

GOPALAN NAMBIYAR, C. J. AND 

G. BALAGANGADHARA NAIR, J. 

The Parli Service Co-operative Bank 
Ltd. and others, Appellants v. State of 
Kerala and others, Respondents. 

Writ Appeals Nos. 32, 63 and 64 of 
1975, D/- 30-9-1977. 


Kerala Co-operative Societies Rules 
(1969), R. 67 (8) — Application for per- 
mission to engage counsel — Registrar 
required to apply his mind and use judi- 
cial discretion. 


This rule does not entitle the Registrar- 


automatically to reject an application for 
permission to engage counsel or to re- 
fuse the assistance of counsel to a party 
‘seeking to engage one, but it required 
the Registrar to apply his judicial mind 
and to exercise his judicial discretion in 
regard to the prayer for assistance of a 
counsel. 

T. C. N. Menon, for Appellant; 
Pleader, for Respondent. 


AV/AV{A130/78/ABO/VBB 


Govt. 


Se emmmaemmmrad 


authority to decide all. 


A.L R. 


AIR 1978 NOC 99 (MAD) 
P. GOVINDAN NAIR, C..J.-AND 
VARADARAJAN, J. 
K, Vedavalli Ammal and others, Ap- 
pellants v. Rajamanickam ` Pillai and 
others, Respondents. - 


W. A. No. 22, of 1977, D/- 3-8-1977. 


Tamil Nadu Agricultural Lands Re- 
cords of Tenancy Rights Act (10 of 1969), 
Ss. 3 (6), 4 (1) (a), 4: (1) (b) and 5 (2) — 
Applicability — Harmonious construction.. 

Having regard to the scheme of the - 


Act, it is clear that S. 3 (6) of the Act -~ 


applies to cases where any land has 
been included in the draft record of 
tenancy rights, and any person is apg- 
grieved by such draft record, either on 
the ground that the entry in respect of 
particulars relating to him are incorrect 
or on the ground that his name or other 
particulars relating to the lend such as 
extent, survey number or sub-division 
number have been omitted. 


Section 4 (1) (a) would apply to cases 
where any land has béen included in the 
approved record of tenancy rights and 
the land has been let for cultivation to 
any other person, subsequent to the 
publication of the approved record of 
tenancy rights. _ 


An application for relief under Sec- 
tion 4 (1) (b) as provided for by S. 4 (2) 
of the Act in Form V could be made 
only in respect of lands which were in 
the possession of any person as a tenant _ 
on the. date of the notificaticn made by 
the Government under S. 3 (1) of the 
Act directing the preparation of the re- 
cord of tenancy rights in respect of the 
village in which the lands are situate 
where the particulars in respect of the 
lands, such as -the survey number or 


“sub-division number, extent of the lands 


and the name and address of the tenant 
cultivating the land and the lands them- 
selves had not been included at all in 
the draft record of tenancy rights pre- 
pared as per S. 3 (4) of the Act and pub- 
lished as required by S. 3 (5) of the Act 
for any reason. 
M. Kumaraswami Pillai and N. Van- © 
chinathan, for Appellants; M. Srinivasan 
for B. Rajagopalan, for Respondents, 


~ JU/LU/D876/77/CWM 





1978 - 
` 


AIR 1978 NOC 100. (ALL) 
= 1977 Rev Dec 419 
R. B. MISRA, J. 


Ramz Nard Rai, Petitioner v, The Deputy 
Director of Consolidation, U. P. Lucknow 
and others, Respondents. 


Civil Mise. Writ No. 8359 of 1975, D/- 
28-9-1977. 

(A) Evidence Act (1 of 1872), S. 70 — Will 
— Execution — :Proof — Attesting witnesses 
need not prove execution when execution is 
~ admitted. (Succession Act (1925), See. 63). 


A document (a Will in the instant case) is 
required to be proved formally only when 
the execution of document is questioned. If 
the execution of document is admitted ‘either 
‘expressly or by way of implication, then the 
production of attesting witnesses to prove 
the same is not at all necessary. AIR 1952 
Cal 7 and AIR "1955 SC 346 Disting; AIR 
1946 All 178, Foll.; AIR 1946’ Bom: 304 and 
AIR 1647- Mad 499, Relied on: í 


i 


pui 


~ Anno: 3 ATR Manual Vol. (10) Evi. Act 


S..70, N. 3. l Ei 

(B) Evidence Act (1 of 1872), S. 18 — 
. Admission "= When binding +—‘. Distinction 
between admission in pleading and earlier 
u proceeding —— Admission of "document — 
What implies. 
'It'is`a sound principle of law that the 


enn must be’ clear and unequivocal to 


.. bind the maker of the admissionand he 
must bə giv2n an opportunity to explain the 
same if the same is to be used against him. 


However the Courts havo: made a distinc- 
tion. between admission contained in :the 
:: pleading of a party and dn admission con- 
> tained in same earlier proceedings or: éxtra 
judicial ‘admission. ‘The admission in' the 
pleading stands on a higher footing. AIR 
1974 SC 471, Foll, 


The admission regarding the execution of 
document will mean not only the signature 
on the deed of the testator but also all re- 
quirements, namely, attestation of the Will 
by the witnesses as well. 


Anno: AIR Man. (8rd Edn.), Evi. Act s, 18, 
N. 5. 


G. N. Verma, for Petitioner; S. CG. 
B. L. Yadav, for Respondents. 


s LU/LU/E458/77/PNK/VBB 


and 
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AIR 1978 NOC 101 (ALL.) 
= 1977 ‘All WC 534 ` 
A. BANERJI, J. 

Fateh Singh, Petitioner v. The State ot 
Uttar Pradesh and others, Opposite -Perties. 

Civil Misc. Writ No. 1594 of 1977, D/- 
29-8-1977. 

U. P. Imposition of Ceiling on Land Tol 
ings. Act (1 of 1961), Section 5 (6) (b- 
‘Transfer for adequate consideration” — te 
tludes gift. -oa 

Explanation I of Section 5 (6) makes it 
clear that a transfer of land after the 24th 
day of January 1971.may include such -rans- 
actions evidenced by a deed or declaration of 
a court of Jaw which do not'involve a pay- 
ment in moneys worth or' passing of mone- 
tary consideration: Relinquishment doez not 
involve question of compensation or payment 
or reward. Consequently, the same rule ‘of 
interpretation is .to be applied in sed pas of 
a. deed: of gift. bt 


“Consideration” is not restricted ony to 
the payment or reward or return in imoney. 
To'take such a narrow view ‘of the matter 
would be to restrict the meaning given even 
in Explanation I to Section 5 (6).:Ther2 are 
other considerations apart from’ mönetary -re- 
compense in.a gift. Fhe meaning of the word 
“consideration” cannot be restricted tc the 
meaning given in Section 122 of the Transfer 
of Property Act. Case law discussed. 


S. S, Tyagi, for Appella A Coun- 
sel,. for Respondent., : ‘. 4. 


JU/JU/D917/77/KHA/WNG 
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AIR 1978 NOC 102 (ALL.) 

+. t= 1977 UPTC b24 ` 
.C. S. P. SINGH AND R. M. SAHAIT, J]. 
- Mokha Singh, Petitioner v, State of Uttar 
Pradesh and others, Respondents. 


Civil Mise. Writ No. 653 etc. of 1976 and 
etc. D/- 21-7-1977. 


(A) U. P. Sugar Cane (Regulation of Sup- 
ply and Purchase) Act (24 of 1953), Sec. 3 
(4), Section 3 (5), U. P. Sugancane (Regula- 
tion of Supply and Purchase) Rules, 1954, 
Rule 17 — Demand of penalty — Eroper 
procedure. 


There is a clear indication in S. 8 (5) that 
the demand of penalty must be preceded by 
an order imposing penalty. This is: se: be- 
cause an appeal has been ' provided ander 
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Section 3 (5) against an order of penalty. 
Thus, a demand unsupported by an order of 
penalty cannot be sustained. Further, R. 17 
empowers the authorities to impose a penal- 
ty varying between 8 per cent to 10 per cent 
in case the default exceeds six months. So 
the defaulters must be given an opportunity 
for filing objections before demanding the 
penalty. For that notice ought to be given 
to the defaulters before demanding penalty. 

Non-passing of an order imposing penalty 
introduces serious defect in the demand of 
penalty for it deprives the defaulters of their 
right of appeal which is conferred by S. 3 (5). 

(B) U. P. Sugarcane (Regulation of Supply 
and Purchase) Act (24 of 1953), Sec. 17 (4) 
— Arrears of Commission — Cane Commis- 
sioner has to recover them through Collec- 
tor by issuing certificate regarding them — 
fle cannot demand them directly from the 
licencee and threaten him with cancellation 
of license in case of default. 

R. H. Zaidi, for 
Opposite Parties. 


JU/JU /D869/77/PNK/SNV 


Petitioner; S, C, for 


AIR 1978 NOC 103 (ALL. 
M. P. MEHROTRA, J. 
Smt. Sushila Devi, Appellant v. Jamuna 
Prasad and others, Respondents. 


Second Appeal No. 782 of 1966, D/- 
20-5-1977. 


(A) Limitation Act (9 of 1908), Arts. 142, 
` 144 — Suit for possession — Suit can be 
held barred under both Articles eyen without 
deciding which one of the two governed limi- 
tation. . 

It is true that both Arts. 142 and 144 can- 
not apply to a case at one and the same 
time. Art. 144 is the residuary Article and 
will be applicable only when no other Arti- 
cle of the Limitation Act having a bearing 
on the plaintiffs claim for possession is ap- 
plicable, However, this does not mean that a 
suit cannot be held to be barred under both 
the Articles without deciding which of the 
two Articles will govern the period of limi 
tation in specific case. The is so because in 
view of the findings of a court, irrespective 
of whether Art. 142 or Art, 144 is applied, 
the suit is held to be barred by time. Such 
a situation will arise where the court returns 
a finding that not only the plaintif has been 
out of possession for a period of 12 years 
prior to the institution of the suit but thai 
the defendant has also perfected his title by 


103-104 ALR. 


his adverse possession of the statutory period 
of 12 years and more prior to the institu- 
tion of the suit. 


(B) Limitation Act (9 of 1908), Arts. 142, 
144 — Adverse possession — Property stand- 
ing in plaintiffs name in municipal records 
— Defendant could yet claim adverse and 
hostile title. 


It cannot be held that there can be no ad- 
verse possession as long as the name of the 
true owner stands recorded in the municipal] 
register. It is conceivable that a defendant 
may fail to get his name recorded in the 
municipal records and yet may claim adverse 
and hostile title to a property. The recording 
in the municipal board is for the fiscal pur- 
poses. The board seeks to collect house tax 
and water tax and such entry is never an 
evidence of title. It is sometimes treated as 
evidence of possession but even that is re 
buttable, In other words, even on the ques: 
tion of possession it may be shown that des- 
pite the entry in the municipal records the 
possession of the property is held by non-re- 
corded persons. 


R. K. Singh and K. C. Dwivedi, for 
Appellant; M/s. G. P. Bhargava, A. N. Bhar- 
gava, V. P. Tiwari and S. C. Kakar, for 
Respondents. 


GU/HU/C327 /77/JHS 


AIR 1978 NOC 104 (ALL.) 
M. N. SHUKLA, J. 


Deep Chand, Appellant v. Mool Chand 
and others, Respondents. 


Second Appeal No. 82 of 1975, D/- 30-3- 
1977. 


(A) U. P. Zamindari Abolition and Land 
Reforms Act (1 of 1951), Section 331 (L-A) 
—— Objection to jurisdiction — Can be enter: 
tained only when both conditions of sub-sec- 
tion (1-A) are satisfied. 


The objection to jurisdiction can be raised 
at any time, even at the stage of execution 
of the decree in collateral proceedings. But 
where the Legislature has incorporated a 
specific provision regulating the manner in 
which an objection with regard to jurisdiction 
can be raised, then such an objection can be 
raised only in accordance with the manner 
permitted by the Legislature. This reflects 
the intention of the Legislature not to per- 
mit such objection except on the fulfilment 
of certain conditions. Since under Sec. 33I 
this intention has been fully disclosed by 


va 


1978 


adding sub-sec. (1-A), it is quite clear that 
unless both the conditions embodied in: Sec- 
tion 331 (1-A) are satisfied, the objection can- 
not be entertained. Hence, apart from the 
first condition to raise the objection in the 
Court of first instance at the earliest, the 
„second condition that there has been failure 
of justice om account of jurisdiction exercised 
by Civil Court is also required to be fulfilled. 
AIR 1954 SC 840, Relied on; AIR 1978 SC 
2391, Distinguished. ` | 
(B) Specific Relief Act (47 of 1963), Sec 
tion 6 — Nature of possession to be estab: 
lished — Specific title alleged by plaintiff 
not established -—- Suit can be decreed on 
basis of possessory title. AIR 1968 SC 1165, 
Followed. 


H. S. Nigam, for Appellant; V. K. Gupta 
and Ravi Kiran Jain, for Respondents. 


GU/HU/C484/77/MBR 


AIR 1978 NOC 105 (ANDH. PRA) - 
= 1977 Andh LT 420 
RAMACHANDRA RAO, J. 


Chodey Sanyasi Rao, Appellant v. 
ksharama Choultry, Respondents, 


Second Appeal No. 144 of 1976, D/- 22-7- 
1977. l 
" Limitation Act (36 of 1963), Ss. 20, 19 — 
Payment sa as to extend limitation — Ac- 
knowledgment or payment by some partners 
— Whether binds all partners. 


Where a promissory note is executed by 
all the partners of a firm for the amount 
found due on settlement of accounts; that the 
amount was borrowed for the partnership 
business; that some of the partners who were 
empowered to make payments or acknow- 
ledgments on behalf of the firm, made such 
payments cr acknowledgments, the same 
would bind the partners not making pay- 
ments and would extend the period of limita- 
tion as against them also. AIR 1919 Mad 
1140 (FB), Relied on; (1968) 2 Andh LT 821, 
Foll.; AIR 1965. Andh Pra 849, AIR 1962 
Ardh Pra 92 and (1969) 2 Andh WR 104, 
Referred. . 


Anno. 3 A, M. Limitation Act, S. 20 N. 11. 


M. Jagannadha Rao, for Appellant; M. S. 
K. Sastry, for Respondents Nos. 2 and 8. 


JU/JU/D788/77/ABO 
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AIR 1978 NOC 106 (ANDH. PRA.) 
`` = 1977 LS 286 l 
A. V. KRISHNA RAO, J. 
Kesrimal Jouhari Lal, Appellant v. 
Hussain and others, Respondents. 
C. C. C. Appeal No. 125 of 1976; C. M. P. 
Nos. 9532 to 9534 of 1976, D/- 3-8-1977. 


Civil P. C. (5 of 1908), Order 1, Rr. 10 
and 9 — Suit for specific performance with 
alternative prayer for return of earnest money 
— Non-joinder of necessary parties — Effect 
— Addition of parties at stage of appeal — 
Discretion of Court — To be exercised subject 
to provision of S. 21 (1) Limitation Act, 1963. 
(Limitation Act (1963), S. 21 (1)). 


The plaintiff filed the suit in 1971 for spe- 
cific performance of agreement of sale ex- 
ecuted by defendant 1 as owner though ac- 
tually he was one of the co-owners of the 
property or in alternative for refund of ear- 
nest money paid by plaintiff impleading 
therein ‘defendant 2 who had subsequently 
obtained a-sale deed from all the co-owners. 
The plaintiff did not join the remaining 
vendors of defendant 2 as parties to the suit 
in spite of objection to this effect raised by 
defendant 2 in his written statement. The 
trial court after holding the suit as bad for 
non-joinder of the necessary parties granted 
the alternative and not the primary relief of 
specific performance. Aggrieved by the order 
of lower court plaintiff filed the appeal. At 
a very late stage of appeal the Counsel for 
the plaintiff/appellant filed an application 
to implead the co-owners of defendant (Ist 
Respondent) as parties to the suit and then 
to the appeal. 


‘Held (i) that the other co-owners of defen- 
dant-1 who were necessary parties to the suit 
for specific performance not having been 
joined the suit was bad for defect of parties 
and was liable to be dismissed with regard 
to the relief of specific performance. But so far 
as the relief of return of the earnest money 
was concerned, the decree of the trial court 
could be supported on the basis of the pro- . 
visions of O. 1, R. 9 Civil P. C. in the absence ` 
of any cross-objection filed by respondent 1; 
(ii) that the discretionary powers to add 
parties is, however, subject to the provisions 
of Section 21 of the Limitation Act 1968. 
The proviso to Section 21 could not be in- 
voked in the circumstances of the case as 
omission to implead the co-owners of deft. 1 
as the defendants in the suit was not due 
to mistake made in ‘Good Faith’, within the 
meaning of that proviso. Though the plain- 
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q ' 
tiff/appellant was made aware of the omis- 
sion at the earliest he took no steps to remove 
the defect of. parties either at the.trial stage 


or at an early stage, in the appeal. In such — 


circumstances the: ‘plaintiff applicant had thus 
by his own conduct disentitled himself to the 
exercise of any discretion in his favour under. 
S. 21 (1) of Limitation Act to hold that the 
suit should be, desmed to have been institut- 
ed on any date earlier than the filing of the 
present application. 


P. Babul Reddy and Syed Sadatullah Hus- 
sain for Appellant; A. G. Naik, (for No. 1) 
and G. Bhaskara Rao, co No. 2), for Res- 


pondents. . 
eee S/KSB 


AIR 1978 NOC 107 (CAL.) ` 
= (1977) 2 Cal LJ 421 
M. N. ROY, J. 


Jadabendra Pauda, Petitioner v. State of 
West Bengal and others, Respondents. 


C. R. No. 2786 (W) of 1977, D/- 4-8-1977. 


W. B. Board of Secondary Education Act 
(5 of 1963) S. 28 (3) — Powers of President 
to appoint Administrator for a School ~~ 
Though there is no restriction on the educa- 
tional qualifications of an Administrator, the 
appointment should not be made indiscrimi- 
nately or with total non-application of mind 
— Need to appoint educationally qualified 
persons as administrators emphasised — Ap- 
pointment of non-matriculate person as Ad- 
ministrator quashed. 

B. B. Giri and Apurbalal Basu, for Peti- 
tioner; Madan Mohan Mullick, for Respon- 
dent; Paritosh Mukherjee, for Board -of 
Secondary Education. 


IU /1U/D409/77/ABO/MVJ 


AIR 1978 NOC 108 (CAL.) 
= (1978) 1 Cal LJ 16 
SALIL KUMAR DATTA, J. 

Sudhir Kumar Sarkar, Petitioner. v.-P..’C.! 
Gupta, Opposite Party. 

Civil Rewm Case No. 3944 of 1975, D/- 
16-12-1977, * 

W.'B. Premises Tenancy Act (12 of 1956), 
Section 17 (2A) (b) — Application under — 
Delay in filing — Condonation of delay — 
Mere pendency of application under Sec. 17 
(2) is no ground for not filing application 
under Section 17 (2A) (b) in time and the 


ALR. 


delay thereby caused is not a sufficient cause. z 
for condoning delay — (Limitation Act (36 
of 1963), Section 5). 

The application under S, 17 (2A) (b) is to 


_ be made within the same time. as is provided ,, 
_ for filing an application under S. 17 (1). for ` 


the ‘deposit, or payment of the amount due on | 
account. of default in payment of rent that 


is, within one month from service of sum- . 


mons on him or where no summons is served, 
within one month from the date of appear- 
ance when the, defendant ‘appears, in the 
suit. Of course, the time for filing either 
of the applications under the section can be 
extended under S.,.5 of the Limitation Act 
by. virtue of .S. 89 of the Premises Tenancy | 
Act, provided sufficient cause in. respect 
thereof is shown to the satisfaction of the 
Court, 

In view of the clear provisions of S. 17 
(2B), there is no scope for contending that 
no application under S. 17 (2A) Cl. (a) or (b) 


need þe filed till the disposal of the 
application under S. 17 (2) determin- 
ing the rate of rent and amount pay- 
able by the tenant defendant. The 
prayer for extension of time for deposit 
or payment at a time or for payment by 
instalments under S. 17 (2A) has to be 


made within the same time as provided in 
S. 17 (i) by virtue of S. 17 (2B) and the pen- 
dency of an application under Section 17 (2) 
cannot be accepted as a sufficient cause for 
non-filing of application under S. 17 (2A) in 
time and for condoning the delay in making 
the application. (Case law discussed), 

Anno: AIR Comm. Lim, Act (1963) (5th 
Edn.), S. 5, N. 6. 

Amarnath Roy Choudhury and Barindra 
Nath Roy, for Petitioner; P. K. Sengupta and 
Samarjit Gupta, for Opposite Party. 
AV/AV/A88/78/LGC 


AIR 1978 NOC 109 (CAL) 
= (1977) 2 Cal LI 600 
SALIL KUMAR DATTA, J. | 

Bijan Behari Bhattacharjee, Appellant v. 
Krishna Prakash Mitra and others, Respon- 
dents. 

A. F. A. D. No. 1882 of 1970, D/- 9-12- 
1977. 

(A) West Bengal Premises ‘Tenancy Act 
(12 of 1956), Section 13 (1) (Œ — Eviction 
Suit — Requirement for personal use and oc- 
cupation — Evidence of — Plaintiff himsell 
not always a necessary witness. 


1978 


The law does not require that the plantif 


himself must appear in court to support his 


case. Any sne who is competent to depose 


to the facts of ‘the casé is a competent wit- 
ness in-an action, though in some cases, it 
-may be desirable or necessary’ for the plain- 
tif himself to depose, 


In the present case, the plaintiff was an‘old_ 
man of 88. years and was ailing. It was not 


possible for the plaintiff to examine, hinsselt 
even on commission except at great incoave- 
nience to him or risk. 

Held that the. sons of the plaintiff; for 
whose use and occupation also the suit pre- 
mises were required, were competent wit- 
nesses. ` 

(B) Civil P. C. Gof 1908), O. 22 Rr. 11 
and 3 (1) — Eviction suit — Death of phain- 
tiff-respondent during pendency of appeal — 
Substituted heirs sufficiently represented de- 
ceased’s estate — Failure to bring all heirs 
on record, not fatal. 


(C) West Bengal Premises Tenancy Act (12 
of 1956), S. 13 (1) (Œ — Eviction suit on 
the ground of personal requirement —- Ceuse 
of action does not perish on plaints death. 

The contention that the cause of the action 
of the eviction suit perishes with the death of 
the original landlord.is not correct. After the 
death of the original landlord the senior mem- 
ber of his family takes his place and is well 
competert ty continue the suit for eviction 
for his occupation and the occupation of the 
other members of the family. 

Held that the sons of deceased plaintiff, as 
substituted heirs were fully competent to cerry 
on the procesdings as the cause of action sur- 
vived onthe heirs, particularly when the re 
quirement pleaded was the requirement of 
the family members of the original plaintiff. 
AIR 1976 SO 2858 and (1950) 85 CLI 74, 
Followed. - 

(D) West Bengal Premises Tenancy Act 
(12 of 1956), S. 13 (1) (ff) “— Reasonadly 


suitable ‘accommodation — What is — Evic-' 


tion’ suit on ground of personal requirement 
— Rented accommodation is not reasonably 
suitable accommodation. 

Rented accommodation cannot 
reasonably suitable accommodation when cne 
has a house of his own where he intends to 
reside, more so in the context of the finan- 
_ cial obligation to pay rent. 

Upendra Chandra Mallick and Anil Kumar 
Mallick, for Appellant; Bankim Chandra 
Dutta and Partha Dutta, for Respondents. 


AV/AV/A87/78/DNK/VSS 
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AIR 1978 NOC 110 (DELHI) 
PRAKASH NARAIN AND PRITAM SINGH 
SAFEER, JJ: mee 
Smt. Heero Bibi.and others, Appellants v. 
Union of India, Respondent.. , 


R. F. A. No. 214 of 1969, D/- 2-9-1977. 


Land Acquisition Act (1 of 1894), S, 23 —, 


Market value of land — Property’ comprising 
of land and superstructure. — Method of 
finding out value of land.” 


If in a property comprising of land and 
; superstructure, the only known factor is the 


total price paid for the entire property, a 


good method of ‘finding out the value of the _ 


t d 


tl 
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land comprised in the property is to get the | 


superstructure’ valued ,and_ to _ deduct ` that 


value from the total price paid. It .is, cer- . 


tainly one of the well-known methods and 
a reasonable one to follow, 

Anno: AIR Manual (8rd Edn.) Land Ac- 
quisition Act, S. 28, Notes 7 and 10. 


B. K. Kirpal, Jagdip Kishore and N. K. 


Mehra, for Appellants; Santosh Chatterjee, 


Central Govt. Counsel, for Respondents. 
AV/AV/A94/78/LGC : 


AIR 1978 NOC 111 (DELHI) 
1977 Rajdhani LR 311 
PRAKASH NARAIN AND PRITAM 
- SINGH SAFEER, JJ. 
Ram Avtar, Petitioner v. Municipal Cor- 
poration of Delhi and others, Respondents. 
Civil Writ Petn, No. 45 of 1968, D/- 19-4- 
1977. 


— 
— 


(A) Delhi Municipal Corporation Act (66 ' 
-of 1957), Section 343 (1) — Demolition order 


> ~ » 


should contain reasons — Ordér not: giving 


reasons was quashed in writ procéedings — - 


(Constitution of India; Art. 226). : 


Order under Section 848 (1) requiring pro ' 


perty owner to demolish ‘a construction ‘put ` 


up contrary to the sanction given ‘should’ con- 
tain a brief statement of reasons for passing 
the order. The order is - appealable under 
sub-sec. (2). Failure to observe this manda- 
tory provision would render the order liable 
to be quashed. 

(B) Constitution of India, Art. 226 — New 
point of law — Arising out of proved facts 
— -ATlowed to be raised for the first time 
before High Court. ATR 1956 All 401 and 
AIR 1965 SC 913, Rel. on. 

D. P. Gupta, for Petitioner; T, C. B. M 
Lal with C. L. Chowdhary, for Respondents. 


HU/JU/D209/77/VBB 
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AIR 1978 NOC 112 (GAU) 


B. N. SARMA, J. 

Mst. Mahmuda Khatun and another, 
Appellants v, Aji? Chandra Deka, Respon- 
dent. 

Second Appeal No. 103 of 1973, D/- 
14-11-1977. 

Evidence Act (1 of 1872), Ss. 16 and 
114 - (e) — General Clauses Act (1897), 
5. 27 — Presumption of service of 
notice by registered post — Rebuttable 


— Essentials to raise presumption — 
Evidence of postman when necessary. 
The presumption of service of a notice 
sent under registered post is available 
under sections 16 and 114 (e) of the Evi- 
dence Act as well as under Section 27 of 


the General Clauses Act only when the 
plaintiff proves that the letter was pro- 
perly addressed and was put into the 
Post Office. The mere fact that the full 
address was given in the body of the 


notice, does not raise any presumption that 
the envelope containing the notice was also 
correctly addressed. 

At any rate presumption under Sections 
16 and 114 (e) of the Evidence Act as 
well as under Section 27 of the General 
Clauses Act is a rebuttable one. When the 
person on whom the notice is said ta have 
been served appears before the Court 
and denies on oath that the notice. was 
served on him, the presumption is rebut- 
ted and-in such a case the. evidence of the 


Postman becomes necessary. Case law 
discussed. 
Anno: AIR Manual (8rd Edn.) Evi. Act 


S. 16 N. 1, AIR Manual 
Clauses Act, S. 27, N. 1. 


N. M. Dam and G. Ahmed, for Appellants; 


P. N. Goswami and S. K. Barua, for Res- 
pondent. 
AV/AV/A245/78/ABO 
AIR 1978 NOC 113 (HIM PRA) 
R S. PATHAK, C, J. 
Hanwant Dass Sud, Appellant v. The 


Himachal State Co-op. Bank Ltd. and others, 
Respondents. 

Regular Second Appeal No, 97 of 1970, 
D/- 30-6-1977. 

H. P. Co-operative Societies Act (83 of 
1969), Ss. 2 (10), 18, 20 and 107 — H.P. Co- 
operative Societies Rules 1971, R. 154 (2) — 
H. P. Co-operative Societies Act (13 of 


(83rd Edn.) Gen. 


A. L R. 


1956) repealed by S. 106 of 1968 Act Ss. 2 
(20) and 87 — H. P. Co-operative Societies 
Rules 1960 (repealed by R. 154 of 1971 
Rules) R. 11 — Bye-law 5D providing for 
‘nominal membership’ made under R. 11 by 
H. P. State Co-operative Bank — Bye-law is 
valid under 1956 Act and 1960 Rules and 
must be deemed to have been made under 
1968 Act and 1971 Rules by virtue of 
S. 107 of 1968 Ace — Loan agreement by 
nominal members under 1956 Act and 
arbitration ` proceedings pursuant thereto 


would be deemed to be under 1968 Act. 


Appellant in person; D. P. Sud, for Res- 


pondents. 
KU/LU/E 234/77/GNB/VBB 


AIR 1978 NOC 114 (J & K) 
MIAN JALAL-UD-DIN AND 
G. M. MIR JJ. 

University of Kashmir, 
Ghulam Nabi Mir, Respondent. 

Civil First Appeal No. 84 of 1974 D/- 
18-5-1977. 

(A) Jammu and Kashmir University Act 
(1 of 2005 BK) S. 3 — Civil P. C. (1908), 
O. 29, R. 1 — Filing of suit by University 
of J. and K. — Suit ought to be filed in the 
name of University though signed and 
verified by competent authority. 


Signing and verification of the plaint is 
different from filing the suit by a compe- 
tent person. To illustrate this just as a suit. 
by or against the Government of the State 
capnot be in the name of the Secretary 
General, Chief Secretary or the Governor 
but only in the name of the State, in the 
same way no suit can be filed by or against 
the University in the name of some autho- 
rised officer of the University say Registrar 
or Dy. Registrar. The suit must be in the 
name of the University itself. AIR 1954 
J. & K, 45, Foll. 

(B) Kashmir and Jammu Universities Act 
(24 of 1969), S. 4 — University is a body 
corporate —~ Competent to sue or to be 
sued in its own name. 

(C) Arbitration Act (10 of 1940), §. 32 — 
Suit involving subject matter of earlier 
arbitration — Barred by the provisions of 
section. 

S. 32 clearly operates as a bar to the 
institution of the suit in respect of the 
same malter that formed subject matter of 
the award. No suit can lie for enforcing the 
award. The instant suit involved the deter- 
mination of question regarding the effect of 


Appellant v. 
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the award. In S, 82 the expression 
of the award” also means the determina- 
tion of the question with regard to en- 
forcement of the award. This accordinz to 
S. 82 is clearly barred and the suit would 
not be maintainable. AIR 1959 Raj 162 
and AIR 1965 Pat 289 and AIR 1959 
Madh Pra 415, Rel. on; AIR 1960 Pat 19, 
Dist. 

J. N. Bhan, for Appellant; 
for Respondent. 


HU/IU/D188/77/SBB/WNG 


“effect 


K. N. Raina, 


_— 


AIR 1978 NOC 115 (KANT) 
= (1978) 1 Kant LJ 82 
K. JAGANNATHA SHETTY AND P. P. 
BOPPANNA, JJ. 


B. Srikantappa, Petitioner v, The Selec- 
tion Committee for Admission to Medical 
Colleges, Bangalore and others, Respon- 
dents. k , 

Writ Petn, No. 7583 of 1976, D/- 
28-11-1977. 


Karnataka Medical Colleges (Selectior: for 
Admission) Rules (1975), Rr. 2 (2) and 19 
— Preparation of lists of students for 
medical admission — Two lists — One re- 
served for students - passing P. U. C. or 
other equivalent examinations, other for 
graduates — When a graduate is consider- 
ed ineligible as against graduates’ list, he 
cannot again be considered for seats re- 
served for P. U. C. or cquivatent examina- 
tions. 


Rule 2 (2) states that out of the available 
number of seats, five per cent shall be set 
apart for persons who are graduates and 
95 per cent shall be set apart for pe:sons 
who have passed the two year P, U. C. or 
equivalent examinations. 


Rule 19 provides for selection; It D 
down the procedure as to how interviews 
are to be taken and how separate lists one 
. for persons who have passed P. U. C. exa- 
mination cr other equivalent examination 
and the other for persons who are gra- 
duates are to be prepared. But this rule 
does not provide that a graduate whose 
application has been considered against the 
seats reserved for them should agaia be 
considered for the seats reserved for P U.C, 
or equivalent examinations. In the absence 
of such a rule íf the Selection Committee 
had adopted a reasonable method of selec- 
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tion; this court cannot find fault with the 
procedure followed by the Selection Com- 


mittee, 

H. K. Vasudeva Reddy, for Petitioner, 
Chandrakantraj Urs Govt. Pleader, for 
Respondents. 

AV/BV/A850/78/PNK. 


AIR 1978 NOC 116 (KER) 
G. BALAGANGADHARAN NAIR, J. 
Parukutty end another, Appellants v. 


Kollaikkal Kali Amma’s son Appukuttan and 
others, Respondents. 


E. S. A. No. 22 of 1976, D/- 19-12-1977. 

(A) Kerala Land Reforms Act (l of 
1964), S. 104 (1) — Expression “to. im- 
plead” —~ Meaning. 

The word implead ‘connotes taking a 
proceeding against a, person and not the 
starting of a proceeding by a person. The 


expression “to implead the manager” in 
the Section thus postulates a proceeding by 
some one against the manager and not a 
proceeding initiated by the manager. The 
word ‘impleaded’ occurring in the expres- 
sion “te get himself impleaded as a party” 
is not used in its strict legal sense but that 
is no ground to ignore the. correct- legal 
significance of the word “implead” in the 
earlier part. Further the words “it shall be 
sufficient to implead the manager” ete. 
plainly indicate that what is intended is to 
permit the petitioner under S. 104 (1) to 
proceed against the persons specified 
therein without having to proceed against 
all the members of the joint family. The 
effect and intention of the sub-section being 
thus clear, it cannot be controlled by the 
marginal note to the Section which reads: 


“Proceedings by or against joint families 
etc.”. The sub-section therefore applies’ 
only to proceedings against joint families `- 


and not to proceedings by them. 


(B) Kerala Land Reforms Act (1 of 
1964), S. 13B — Applicability — Proviso 
applies only to sale to a bona fide purcha- 
ser for consideration and not to a partition. 


K. Chandrasekharan, P. N. K. Achan, K. 
Vijayan, N. N. Sugunapalan and N., Nanda- 
kumara Menon for Appellants; T, R. Go- 
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vinda Warrier, K. Ramakumar and. Sebas- 
tian Davis, for Respondents. 


BV/ BV/ A494 / 78/ JDD 


AIR 1978 NOC 117 (MAD) 
= (1977) 2 Mad LJ'524 
V.’ RAMASWAMI, J. 

Kasi Viswanathan Chettiar and others. Ap- 

pellants v. C. M. eee aca Res- 
5 pondent. . 

Second Anos No. 481 of 1974, D 

27-10- 1976. Aie f l 


~ 
` 


. and 12 (1) — “May’ dismiss the’ appeal” — 
Court cannot ` admit an 


only. 


" While considering an appeal u/O. 41 R 


11, the court can only dismiss. or admit it 
C'as a whole. ‘It cannot admit only a part 
rof it and dismiss the other part. R. 12 (1) 
provides that when the appeal is not dis- 

: missed the court shall fix a date:for hear- 

ing of the ce ATR 1940 Mad aa (FB) 

E , 


Anno: A. L R, Comm. Civil - P. C. (8th 
SAR ' 


© (B) Madras Estates (Abolition and Con- 
vérsion into Ryotwari) Act (26 of 1948), Ss. 
| 8 (d), 19-A and 11-— Madras G. O: Ms. No. 
` 867 Revenue dt. 12-2-1955 -—— Precondition 
' for grant of’ patta- u/S. 19-A° —. ’ Pattas 
` granted u/Ss. Il to 14 distinguished. 
It is not correct to say that a person 
claiming patta u/S.' 19-A of ‘the above -Act 
c need not" have vany pre-existing ‘right since 
it ‘can be.granted only’ to one whom the 
` land-holder had admitted into possession 
of any communal land or other land which 
is not ryoti land. A patta u/S. 11 on the 
other hand is given to one” in respect of 
lands which immediately before the notified 
date were properly included or ought to 
have been properly included in his holding. 
In the instant case the defendant claimed 
the lands to himself on the basis of patta 
u/S. 19-A granted in his individual name. 
The plaintiffs contended that since the 
land-holder gave possession of the lands at 
a time when the parties were joint and the 
defendant was managing the properties for 
- the, family the grant must enure ‘to the 
benefit of the family ‘and since such lands 


(A) Civil P. C. (5 of 1908), O. 41 Rr. 11 


appeal’ in part 


ALR. 


came to be allotted to them, they were 
entitled to a declaration and possession: ' of 
such lands. Plaintiffs plea was upheld. AIR 
1973 Mad -299 held abiter. . 


LU/AV/E748/77/TVN /VBB 


AIR 1978 NOC 118 (OR} 
= (1977) 1 Cut WR 124 
R. N. MISHRA AND K:'B. PANDA, Jj. 


Gopal Krishna Gosala and another, Peti- 
tioners v. State of Poem ane) piace, Oppo 


. site Parties. ` 


O. J. C. Nc. 1000 of 1974, Dt. 10-2-1977. 

Land Acquisition Act (1 of 1894), Ss. 5-A 
and 17 (4) — Right:of. hearing under S. 5+A, 
valuable right —- Notification under S.\17 
(4) dispensing with epee ee of S, Da —— 
Suctanabiity: om 


The State Government even ' after the 
expiry of the period of lease of five years 
was continuing in possession of land for six 
years and was using i: in spite of: several 
demands made by  vetitioner-Society, for 
restoration -of property. `! Then: two notifica- 
tions were issied by State Government, one 
under S. 4 (1) of thé: Land -Acquisition Act 
for atquisition’ of ` petitioner's: ‘aforesaid . land 
for a purpose, viz., for cultivation of fodder 
crops for a farm and other under S:-17 (4) 
dispensing with application of S. 5-A in res- 
pect of acquisition. ` The Government was 
already in possession af land’ and it was not 
the case of the Government that. if the 
notification urder S. 17 (4) had not ‘been 
taade, the scheme in contemplation; of Gov- 
ernment would: in any: way be affected or 
there’ existed’ any ‘justifying circumstances 
for avoiding inquiry ‘under S. 5-A.: There 


was no material in the notification to’ justify 


the action uncer S. 17 (4) and nothing had 
been stated in the return made to the court 
to justify such action. 


Held that the righ- under S. 5-A was a 
valuable right- and that the notification 
under S. 17 (4) in the circumstances of the 
case was not appropriate ` ‘and could not’ ‘be 
sustained, ., 


eae 


R. Mohanty., for Petitioners; Addl. Govt. 
Advocate, for Opposite Parties... . 
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AIR 1978 NOC 119 (ALL) 
K; C. AGRAWAL, J. 


Shyam Babu, Petitioner v. District Judge. 
Moradabad and others, Opposite Party. 


Civil Misc. Writ No. 855 of 1977, D/- 
19-1-1978. : 

(A) U. P. Urban Buildings (Regulation of 
Letting, Rent and Eviction) Act (18 of 1372), 
S. 21 — Status of sub-tenant — No privity 
of contract between landlord and sub-tenant 
— Suit for ejectment —- Needs of sub-tenant 
not to be considered as against the lanclord. 


A bare perusal of S. 21 would show that 
the need which is required to be considered 
in case of eviction is that of the tenant and 
not that of the sub-tenant. There is nothing 
either in the U. P. (Temporary) Contro oi 
Rent and Eviction Act or in this Act which 
could be pointed out to show that as 2 re- 
sult of the creation of the sub-tenancy with 
the permission of the landlord, a sub-tanant 
comes in direct contact with the lardlord 
and that the tenant-in-chief disappears from 
the scene. Merely because the landlord grants 
permission to the tenant-in-chief to smb-let 
a portion to the person of latter's choice 
would not create any privity of .contract 
either with respect to the payment of rent 
or in respect of any other matter. The tenant- 
in-chief continues to be liable to pay rent to 
the landlord even in respect of the portion 
in his occupation as well as in possession of 
the sub-tenant, It is indisputable that in þe- 
tween the original lessor and the sub-lessee, 
there is no privity of contract and, therefore, 
sub-lessee does not acquire as a general rule, 
by virtue of sub-lease any independent right 
to enforce against the original lessor. Sub- 
` Jease is, in fact, grant by a tenant of an in- 
terest in the demised premises less then his 
own, retaining to himself reversion. Crzation 
of sub-lease did not have the effect of deter- 
mining the right of the tenant-in-chief in the 


property leased to him or even depriving him, 


of his right to secure possession of the eccom- 
modation sub-let. 


Therefore the sub-tenant will not acquire 
the status of a tenant and would be liable 
to be evicted when a landlord requires pre- 
mises for his own occupation, In such an 
eventuality the need of the tenant-in-chiel 
alone is required to be considered as against 
the landlord. 1976 All WC 1 (FB), Fol. ATR 
1974 SC 1924 Dist. 

(B) Constitution of India, Art 226 — 
Nature and scope of proceedings — Jurisdic- 
tion of trial Court in dispute —— Appzal by 
the party against order of trial court before 


1978 Notes/4 (2) V 


Notes of Cases 119-191 57 


proper forum having jurisdiction — Jurisdic- 
tion of trial Court cannot be challenged in 
writ proceedings against the order of appel- 
late authority. AIR 1951 SC 217, Foll. 

Anno: AIR Comm. Constitution of India - 
(2nd Edn.), Art. 226, N. 7. 

H. S. Joshi, for Petitioner; R. N. Bhatt. 
K. N. Dayal, V. K. Gupta, Bharatji Agarwal 
Standing Counsel, for Opposite Party. 


BV/BV/A411/78/JDD 


AIR 1978 NOC 120 (ALL) 
M. P. SAXENA, J. 

Sheo Shankar and another, Applicants v. 
Ratan Chand Jain and another, Respondents. 

Civil Revn, No. 1857 of 1976, D/- 20-12- 
1977. 

Civil P. C. of 1908), S. 24 (1) (b) — 
Transfer to Court without jurisdiction — 
Powers of Transferee Court — Report to: 
District Judge who thereon recalled the case 
—- Whether valid. 

District Judge transferred the suit to the 
Civil Judge, for disposal. It was registered 
as an original suit. It was subsequently re- 
alised that the suit was wrongly transferred 


te him because it was triable by small cause’ 


Court. He sent a report to this effect to 
the District Judge, on which he recalled the 
case for disposal by himself. 

Held, that even if the Civil Tudge had no 
jurisdiction to try the suit and he had brought 
this fact to the notice of the District Judge, 
the latter was competent to recall it under 
S. 24 (1) (b) and to dispose of the same him- 
self. AIR 1984 All 569, Rel, on. 

Anno: AIR Comm. C. P. C. S. 24, N. 11, 2. 

Dr. R: Dwivedi, ‘for Appellants; S. K: 
Mukerji, for Hespondent. 


AU/BU/A387/78/DLD/WNG 





AIR 1978 NOC 121 (ALL.) 
(LUCKNOW BENCH) 
-K. N. SINGH, J. 

Smt. Tejna and others, Petitioners v. The 
Board of Revenue U. P. Allahabad and 
others, Opposite Parties. 

Writ Petn. No. 371 of 1972, D/- 4-10- 
1977. 

U. P. Encumbered Estates Act (25 . of 
1934), S. 46 — Revision — Dismissal for de- 
fault —- Notice of hearing not served on the 


i 


~ 
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revision-petitionér -— Order passed was in 
contravention of So provision in S, 46 
(1). : 

S. C. Mathur, for - Petitioners; 
Husain, for Opposite Parties. 


BV/BV/A500/78/AGT 


Akhter 


AIR 1978 NOC 122 (ALL.) 
(LUCKNOW BENCH) 
T. S. MISRA, J. 

Ravindra Kant- Sahu, Appellant v. State of 
U. P. and others, Respondents. 

Special -Appeal No, 4 of 1974. D/- 22-9- 
1977. 
- U. P. (Temporary Control of Rent and 
Eviction) Act (8 of 1947), S. 7 — Allotment 
of accommodation legally vacant ——- Rent Con- 
trol Officer not bound to give opportunity 
to the landlord to explain the position — 
While exercising his jurisdiction under the 
provision R. C. and E. O. not bound to give 
notice to ‘the: landlord before making the al- 
lotment. 

U. C. Srivastava, for kodik Lallo Singh 
and H. D. Srivastava, for Respondents. 


BV/BV/A503/78/AGT. 


AIR 1978 NOC 123 (ALL.) 
K. N. SINGH, J. 

Sohan Lal, Petitioner v. Board of Revenue 
U. P., at Allahabad and another, Opposite 
Parties. 

Writ Petn. No. 1146 of 1972, Di: 20-9- 
JOTT. = 

- Civil P. C. (5 of 1908), S. 100 — Second 
appeal — Findings of fact by. First Appel- 
late Court — No interference or reappraisal 
of evidence by second appellate. court unless 
findings are perverse. or. based. On no evi- 
dence. aa 

Anno: AIR Comm. -C. P. C. (9th Edn.), 
S. 100, N. 52, 53, 

S. Mirza, for Petitioner. 


BV/BV/A499/78/AS 


_ATR 1978 NOC 124 (ANDH. PRA.) 
= 1977 LS (ANDH PRA) 348 
RAMACHANDRA. RAO, J. 

. G. Venkaraju and others, Petitioners- v. 
Tirumala Tirupathi Devasthanams and others, 
Respondents. 

- Writ Petn. No, ae of et D/- 30-8- 
1977.. 


A.L R. 
Andhra Pradesh Charitable and Hindu Re- 


ligious Institutions and Endowments Act 
(1966), S. 74 (6) — Necessity of prior sanc- 
tion of Government — Lease given for pro- 


viding amenities of transport to pilgrims — 
Sanction not needed. 


_ P. Babul Reddy, for Petitioners; Advocate 
General and 3.’ Kalayana Ram, for Respon- 
dent No. 1. 


AV/BV/A865,'78/ABO 


ATR 1978 NOC 125 (ANDH. PRA.) 
© RAMACHANDRA RAO, J. 


Manthena Gopalaraju, Petitioner v, -State 
Respondent. 


-Civil Revn. Petn. 
4-3-1977, 

(A) Andhra Pradesh Land Reforms (Ceil- 
ing on Agricultural Holdings) Act (1 of 1973), 
S. 3 (d) Gi) — Double crop wet land — De- 
{inition of — Gingelly whether irrigated crop. 

Gingelly crcp can be grown as irrigated 
crop. Where gingelly crop is grown as irrigat- 
ed second crop in Rabi season with the help 
of canal waler from Government source of 
irrigation, the land falls under the definition 
of “double crop wet land.” 
~ (8) Andhra Pradesh Land Reforms (Ceil- 
ing on Agricultural Holdings) Act (1 of 1973), 
S, 21 — Revision —— Findings of facts — 
Findings of Appellate Tribunal based on re- 
levant evidence — No error of jurisdiction 
—~ Held, no interference called for. 

C. Poornaiah, for Petitioner; Govt. Pleader, 
for G. A. D., for Respondent. 


JU/KU /E39/77/PNK/DVT 


No. 2024 of 1976, D/- 


- AIR 1978 NOC 126 (ANDH. PRA.) 
LAKSHMATIAH, J. 

Kanumuri Satya Suryanarayana Raju and 
others, (Decree-holders) Petitioners v. Sri- 
bbhashyam Jagannathaswami and others, (Judg- 
ment-debtors) Respondents. 

_ Civil Revn, Petn. No. 165 of 1976, D/- 
31-12-1976. 

Civil P. C. (5 of 1908), O. 21, R. 34 (4) 
-— Suit for specific performance of contract 
of sale decreed — Judge executing docu- 
ment of sale under O. 21, R. 34 (4) on re 
fusal by J. D. to execute the same —- Judge 
if competent to sign declaration in Form XIV 
as a ‘transferor’ under S. 19 of A. P. Land 
Reforms Act (1 of 1973). (Andhra Pradesh 


Land Reforms (Ceiling on Agricultural Hold- 


ings). Act (1 of 1978) Ss. 19 and 24). 


be Za 


1978 


A Judge who executed a document of sale 
pursua:t to a decree for specific perform- 
ance of a contract of sale is entitled anc. ob- 
liged even to furnish a declaration in form 
- XIV as a transferor of the subject-matter of 
the sale urder S. 19 of the Andhra Predesh 
Land Reforms (Ceiling on Agricultural Hold- 
ings) Act, 1973. 

The expression “transferor” in S. 19 of the 
Act includes a Judge who executed a docu- 
ment of sale of immovable property pursuant 
to a decree for specific performance. 

The purpose, object and policy of the en- 
tire legal system consisting of the Coustitu- 
tion and the relevant statutes will be frustrat- 
ed and defeated if the Judge as “transferor” 
does not sign the declaration. Even as an 
executant, the Judge is required under Civil 
Rules of practice to sign the name of the 
party directed to execute the document and 
his own name. Such a document shall have 
the same effect as the execttion of the docu: 
ment by the party ordered to execute. On a 
parity of reasoning, the Judge can furnish 
the declaration form XIV signing the name 
of the transferor. 


The power or duty conferred or enjoined 
upon the Judges under O. 21, R. 34 (5) 
C.. P. C. to cause the document registered 
carries along with it all necessary, incidental 
and ancillary powers and duties including 
the one pertaining to the signing of the de- 
claration in order to render the aforesaid pro- 
vision of law immediately and the entire legal 
system of which it forms an integral part ulti- 
mately effective and operative. 


The provisions of S. 24 of the Act provid 
ing for a penalty or punishment have no ap- 
plication to the case of such a judge acting 
under O. 21, R. 34, C. P. C. read with Sec- 
tion 19 of the Act. 

Anno: AIR Commentaries Civil P. C. 
(1908), (8th Edn.) O. 21, R, 34 N. 5. 


P. Sestarama Raju, for Petitioners; ©. N. 
Babu, for Respondent Nos. 5 and 6. 


BV/BV/A516/78/GDR 





AIR 1978 NOC 127 (CAL.) 
SALIL KUMAR DATTA, ff. ° 
Debendra Nath Sanyal Appellant v. Union 
of India and others, Respondents. 
A. F. A. D. No. 1817 of 1967, D/- 20-1- 
1978. 
_ (A) Civil P. C. (5 of 1908), S. IL — Suit 
disposed of on question of law —-No deci- 


Netes of Cases 127 59 


sion on merits — Subsequent change in law 
— Whether previous decision operat2s as 
res judicata. 


The plaintiff challenged the legal validity 
of the notice -of demand under a certificate 
for damages for use and occupation of the 
Government premises in a title suit which 
was decreed and certificate was aclared 
ultra vires, as the Government Premises (Evic- 
tion) Act (27 of 1950), whereunder the de- 
mand was made, was itself declared ultra 
vires by the Calcutta High Court. Therefore. 
the Central Government promulgated the 
Public Premises (Eviction of Unauthorised 
Occupants) Act, (82 of 1958) to provide for 
eviction of unauthorised occupants from pub- 
lic premises, assessment of damages ior un- 
authorised occupation and other incidental 
matters. Thereafter, the plaintiff was served 
with a fresh- notice of demand for damages 
for use and occupation of the same premises. 
It was contended that the decision in earlier 
title suit was’ res judicata in respect of the 
assessment and demand under the 1958 Act. 

Held, that the assessment as also the cer- 
tificate was declared ultra vires on tke basis 
that the 1950 Act,’ whereunder the assess- 
ment as also the certificate were made or 
filed. was declared ultra’ vires and there was 
thus no decision on merits. The present as- 
sessment was under 1958 Act and accordingly . 
it could not be said that the decision in the 
said title suit could operate as res judicata. 


- Anno: AIR Comm. ` C. P.C. (9th ‘End.), 
S. 11, N. 1L. ~ o 

(B) Public Premises (Eviction of Unautho- 
rised Occupants) Act, (82 of 1958), 5. 10-D 
— Recovery of damages for use of premises 
— Damages are to be treated as arrears of 
land revenue — Certificate issued to Collec- 
tor is valid. 

(C) Bengal Public Demands’ Recovery Act 
(3 of 1918), S. 34 — Jurisdiction of Civil 
Court — Suit for declaration that the certi- 
ficate under Public Premises (Eviction of 
Unauthorised Occupants) Act (32 of 1958) 


‘was invalid — Certificate-debtor no: taking 


steps as provided by S. 34 of the Bemgal Act 
— S. 34 does -not bar jurisdiction of Civil 
Court to try the suit for declaration. 


Binayendra .Nath. Sen, for Appellant; 
Samarendra Nath Banerjee, for Respondent 
Nos. 1 and &. 
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AIR 1978 NOC 128 (CAL) 
= (1978) 1 Cal LJ 96 
M, N. ROY, J. 

Sukumar Banerjee, Petitioner v, The Chair- 
nian, Calcutta Improvement Trust and others, 
Respondents. 

Civil Rule No. 1761 (W) of 1974, D/- 6-1- 
1978. 

_ (A) Calcutta Improvement Act (5 of 1911), 
S5. 157 — Provisions of, not unreasonable — 


If and when can S. 157 be used for purpose 
of evicting tenant. 


Considering the intent of the statute, the 
provisions of S. 157 are not unreasonable 
But the Calcutta Improvement Trust should 
be slow in availing of such assistance and 
should consider and decide first whether such 
assistance can be asked for in the given case 
keeping in mind the intention of the statute. 

Unless there has been an infraction of the 
terms of the agreement between a tenant of 
a flat belonging to housing estates of the 
Trust and the Trust, there would be no justi- 
fication for the eviction of the tenant or to 
threaten his eviction with Police Assistance 
‘in terms of S. 157. So long as there is no 
infraction of those terms or any one of them, 


the tenant could not be evicted. Such evic- . 


tion again cannot be made without following 
or taking recourse to the ordinary laws of the 
land relating to landlord and tenant. 

The petitioner was a direct tenant of 
a flat belonging to housing estates of Calcutta 
Improvement Trust from a long time and 
he was paying the rent regularly in accord- 
ance with the terms of the agreement be- 
tween him and the Trust. The Trust Autho- 
rities issued him notices asking him to pro- 
duce certificate from his employer stating 
his present income and to pay additional 
rent of 10% of income exceeding Rs. 350/- 
and on failure to do so, he would be evicted 
with Police Assistance under S. 157. 

Held that the impugned arders under Sec- 
_tion 157 at this stage were unauthorised. 
- without jurisdiction and improper. 


(B) Constitution of India, Art. 226 (3) — 
Alternate remedy —- When operates as a bar 
to maintainability of writ petition. 

Where the action of the Trust authorities 
` in threatening to take steps to evict petitioner 
tenant from the flat belonging to housing 
estates of the Trust, through police assist- 
ance under S. 157 of the Calcutta Improve- 
ment Trust Act was totally unauthorised and 
without jurisdiction. 

Held that the provisions of Art. 226 (3) 
of the Constitution would not be a bar to the 


A.J. R. 


maintainability of the writ petition’ because 
of the existence of another remedy by way 


of suit, and that as the petitioner’s right to 


hold the property was sought to be infringed 
and interfered with, he would have a legal 
right and character to maintain writ applica- 
tion and to invoke jurisdiction of High Court 
under Art, 226. 

Kashikanta. Moitra and Utpal Bhattacharya, 
for Petitioner; Kanan Kumar Ghose, (for 
Nos. 1 and 2) and Satindra Mohan Mukher- 
jee, (for Nos. 4, 5 and 7), for Respondents. 
BV/CV/A621/78/VSS 


AIR 1978 NOC 129 (CAL.) 
= (1977) 2 Cal LJ 883 
M. N. ROY, J. 
Birendra Nath Jana and others, Petitioners 


_v. State of West Bengal and others, Respon- 


dents. 
Civil Rule No. 
15-9-1977. . 
West Bengal Panchayat Act (1 of 1957), 
S. 25 (2) — General Clauses Act (10 of 


2005 (W) of 1974, D/- 


-1897). S. 21 — Bengal General Clauses Act 


(1 of 1899), S. 22 — Change in notified name 
of Panchayat by corrigendum notification — 
If permissible: 


After naming of the Panchayat by a noti- 
fication, it was changed by subsequent 
corrigendum notification. Held that the 
Govt. which has notified the name of an 
Anchal Pancheyat has power and authority to 
issue necessary corrections when by such 
change, the nature and character of the 
Anchal Panchayat is not changed. Case Law 
discussed. 


Anno: AIE. Manual (8rd Edn.), General 
Clauses Act Sac. 21 N. 3. 
Swadesh Bhusan Bhunia, for Petitioner; 


Pradipta Kr. Roy, (for Nos. 1 to 3) and 
Basanta Kumar Panda, J. N. Nanda, M. K. 
Roy, (for Nos. 4 and 5), for Respondents. 


BV/BV/A496/78/KHA 


AIR 1978 NOC 180 (CAL.) 
== 81 Cal WN 1115 | 
M. N. ROY, J. 
Nisha Nath De, Petitioner v. State of West 
Bengal and others. Respondents. 
Civil Rule No. 2792 (W) of 1976, D/- 2-8- 
1977. 


(A) W. B. Foodgrains Procurement (Levy) 
Order (1975) Para. 9 -- Review application 


‘1978 


— When maintainable — Words “any order” 
in Para 9 — Meaning of. 


The use of the words “any order” in Para. 9 
would clinca the issue, on the exercise of 
jurisdiction by the authorities as menticned 
therein. Such use of the words “any order” 
may not only mean appellate order under 
Para, 7 of the Levy Order but would also 
include any other order as mentioned in the 
Levy Order. Thus, the petitioner would be 
entitled to maintain the review application, if 


` he can come under the 8 clauses as mention- 


ed in O. 47, R. l of the C. P. C. AIR 1977 
SC 397, Foll. 

(B) W. B. Foodgrains Procurement (Levy) 
Order (1975) Para. 9 Proviso — Order direct- 
ing producer to deposit 50% of levy as con- 
dition for admitting review petition — Pro- 
ducer not given opportunity of being beard 
prior to making of order — Order illegal. 

Parantap Roy, for Petitioner. 


IU /1U/D408/77/ABO/GMJ 


AIR 1978 NOC 131 (GAUHATI) 
(IMPHAL BENCH) 
BAHARUL ISLAM AND D. PATHAK Jj. 
Laishram Manaobi Singh and others, Peti- 
tioners v. Kompu Thangjom and others, Res- 
pondents. | 
Civil Rule No. 570 of 1975. (86/75), D/- 
17-8-1977. - 


(A) Constitution of India, Art. 226 — ` 


Writ of mandamus and certiorari — Can be 
issued for enforcement of existing legal right 
and not for the establishment of it. AIR 1977 
SC 276, Followed. 


Anno: AIR Comm, (2nd Edn.), Const. of 
India, Art. 226, N. 111; Art. 226, N. 166; 
Art. 226, N. 17 (c). 


(B) Constitution of India, Art. 226 — 
Writ jurisdiction — Matter involving disput 
ed question of facts — Adjudication tc be 
sought in a Civil Court —- High Court can- 
not decide the same under the extraordinary 
jurisdiction under Art. 226. 

Anno: AIR Comm. (2nd Edn.), Constifution 
of India, Art. 226, N. 7. (H). 
© L. Nandakumar Singh, for Petitioners; A. 

Nilamani Singh, (for No. 1) and Th. Munin- 
dra Kumar Singh, Govt. ‘Advocate, (for 
Nos. 2-4), for Respondents. 


BV/BV/A€01/78/PNK/VBB © 
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AIR 1978 NOC 132 (GAUHATI. 
K. LAHIRI, J. | 

Lakshmi Chand Jain {Defendant}, Peti- 
tioner v. On the death of Basanti Devi Agar- 
wallani (Plaintiff) Baldeo Jalan, Opposite 
Party. | ! 

Civil Revn. No. 6 of 1977, D/- 10-8-1977. 

Civil P. C. (5 of 1908). S. 115 — Revision 
Finding of lower court perfectly legal 
one, no jurisdictional error — Finding based 
on ample evidence on record — Held, no 
interference by High Court called for. 

Anno: AIR Comm. (9th Edn.), S. 115. N. 2. 

P. Choudhuri, A. R. Banerjee anl T. 
Mazumdar, for Petitioner; B. K. Goswami 
and P. K, Kalita. for Opposite Party. 


BV/BV/A602/73/PNK 


AIR 1978 NOC 133 (KANT.) 
= (1978) 1 Kant LJ 21 — 
G. K. GOVINDA BHAT C. J. AND D. B. 
LAL, J. f 

Smt. Girijamma, Petitioner v. The Tribu- 
nal, Mangalore and others, Respondents, 

Writ Petn. No. 2225 of 1976, D/- 28-11- 
1977. 

(A) Karnataka Land Reforms Act (10 of 
1962), S. 48-A — Grant of occupancy right 
— Power of Attorney holder of objector alleg- 
ed to have consented to grant — His state- 
ment not recorded nor statement signed by 
him obtained — Grant held invalid. 


(B) Karnataka Land Reforms Act (10 of 
1962), S. 48-A — Jurisdiction of Tribunal — 
Grant of occupancy rights over non-zgricul- 
tural land — Not within jurisdiction. 

If the land did not come within the pur- 
view of the Act, the Tribunal had nc juris- 
diction and any amount of consent could not 
confer jurisdiction. 

B. V. Acharya, for Petitioner; J. M. Riazu- 
ddia, (for No. 2) and H. N. Narayan; Govt. 
Pleader, (for Nos. 1 and 8), for Respoadents. 


AV /BV/A46/78/DLD/WNG 


AIR 1978 NOC 134 (MADH. PRA.) 
M. L. MALIK. J. 

The State of Madhya Pradesh, Appellant 
v. M/s. Continental Construction (Pi Ltd., 
New Delhi 24, Respondent. 

Misc. Appeal No. 105 of 1976, D/- 22-9- - 
1976. 

Arbitration Act (10 of 1940), S. 20 — Ar- 
bitration agreement between State Govern- 
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ment and Contractors who were assigned 
construction work -— Contractor required to 
meet extra expenditure on labour charges 
during the work -~ Claim for compensation 
dismissed by Superintending Engineer — 
Application by Contractor under S. 20 — 
Held that an arbitration clause conferred au- 
‘thority on the arbitrator to assess damages 
and hence the reference could be made. 


Held that the arbitration agreement was 
broad and comprehensive and covered all con 
ceivable disputes relating to “claims, right, 
matter or thing whatsoever” in any way arising 
out of or relating to the contract whether the 
‘work was in progress or had been completed 
or there had been a failure on the part of any 
of the contracting parties in the execution 
thereof. The meening. effect and scope of 
the various clauses of the contract was a 
matter which vested solely on the interpreta- 
tion and construction of the clauses by the 


Arbitrator. Such an arbitration clause would ` 


cénfer authority on the arbitrator to assess 
damages in ` whatever circumstances, even 
where the contract stood frustrated or had to 
be completed under strained circumstances or 
at an extra cost. The Court will not assume 
jurisdiction to say anything on the merits of 
the controversy when the parties have chosen 
the forum of an arbitrator. 1942 A C 356 
Followed. . 

- Held Facies that the. Court was not con- 


cerned in dealing with an application under 
S.20 to deal with the question whether the 


claim ofa party to the arbitration agreement: 


was barred, by the limitation; that question fell 
within the province of the arbitrator to whom 


the dispute was referred. ATR -1967 SC 990 


Followed. 

- Anno: AIR Manual (8rd Edn.) Arbitration 
ves (1940), S. 20 N.. 1 

M. V, Tamaskar, for Appellant; S. C. 
Ninghania with F. P. Naolekar, for Hespon: 
dent. 


'BV/BV/A470/ 78/ GDR 


AIR 1978 NOC 135 (MADH. PRA.) 
= 1977 Jab LJ 87 

| l RK. TANKHBA, J. | 

‘Idol: Shri Ji. Lakhrapura, Bhopal, Appel- 
lant v. Gappulal and another, Respondents. 
© Second Appeal No. 248 of 1974, D/- 18-9- 
1976. 
' (A) Civil P. C. (5 of 1908), S. 100 — 
Finding of fact — Lower Appellate Court 


ALR 


ignoring material evidence—Finding can be 
interfered with under S. 100, 

When the Lower Appellate Court in arriv- 
ing at its finding of fact fails to - consider 
material piece of evidence on record the High 
Court has jurisdiction to interfere with that 
finding in second appeal. 

Anno: AIR Comm. C. P. C. (8th 1974 
Edn.), Ss. 100 and 101, N. 52. 

(B) Transfer of Property Act ‘4 of 1882), 
Sec. 106 — M. P. Accommodation Control 
Act (41 of 1961), S. 2 (b) and S. 13 — Pub- 
lic trust — Notice to terminate tenancy of 
premises need not be given by all trustees. 

tt is not necessary that all the trustees 
must join in issuing notice of tezmination of 
tenancy. Even where more than one trustee 
are managing the public trust property and 
these trustees are the landlords of a particu- 
lar tenant and if any one of them is not will- 
ing to continue the tenancy and terminates 
it, the termination cannot be held to he ille- 
gal on the ground that others did not join 
him. AIR 1962 Mys 71, Rel. on, 

Anno: AIR Comm. T. P. Act (4th 1969 
Edn.), S. 106, N. 24. 


(C) Transfer of Property Act (4 of 1882), 
S. 108 (1) — M. P. Accommodation Control 
Act (41 of 1961), S. 18 — Public trust — 
Contract by tenant with one of trustees to 
pay higher rent — ‘Contract is valid. 

A contract entered into by the tenant with 
one of the trustees of the deity which was 

a public trust for payment of monthly rent 
al the accommodation at a higher rate is 
not invalid on the ground that it was enter- 
ed into by one trustee alone without the con- 
currence of the other trustee as the contract 
was in the interest of the deity. 

Anno: AIK Comm. T. P. Act (4th 1969 
Fdn.), S. 108, (l), N. 8. 

(D) M. P. Accommodation Control Act 
(41 of 1961); S. 5 — No standard rent fixed 
— Tenant is bound to pay contractual rent 
— S. 5 does not apply. 

Section 5 will apply only if the standard 
rent of the accommodation is fixed. If neither 
the standard zent exists nor it has been deter- 
mined, the tenant is bound to pay the con- 
tractual rent, 

(Œ) M. P. Public Trusts Act (80 of 1951), 
6. 32 — Section 32 is procedural — Pub- 
lic trust not registered — Suit to enforce 
right on behalf of trust — S. 32 bars hearing 
and not filing of suit. 

Section 32 is merely procedural not affect- 
ing the vested right of the party. The bar 
provided by S. 82 is not against filing of 


1978 — 


suits to enforce rights on behalf of urre- 
gistered public trusts but the bar is agamst 
the hearing or deciding such suits. There- 
fore all that the Court should do is to siay 
the suit till the public trust is not registered 
under the Act. Therefore it cannot be said 
that when the suit was filed without getting 
the trust registered it could pot be entertein- 
ed. by the Court or that there was no suizin 
the eye of law. 1962 MPLJ 461, Rel. on. 


(E) Limitation Act (86 of 1968), S. 21 — 
Civil P. C. (1908), O. 1, R. 10 — M. P. Pab- 
lic Trusts Act (80 of 1951), S. 32 — Public 
tust — Suit by one trustee alone on bekalf 
of idol — Joining of other trustee as plair tf 
subsequently is not addition of new party — 
Section 21 is not attracted. 

Where a suit is filed on behalf of the idol 
which is a public trust by one of the trustzes 
alone the idol is not properly represented in 
the suit. The subsequent addition of other 
trustees as plaintiffs would amount only -to 
rectification of the original improper repre- 
sentation by a proper representation wkich 
would cure all the technical defects vith 
effect from the date of institution of the 
suit. The addition cannot be treated as addi- 
tion of a new party so as to attract the penal 
provisions of S. 21 Lim. Act. (1913) 21 Ind 
Cas 421 (Mad) and AIR 1919 Mad 809 (1), 
Rel. on. 


Anno: AIR Comm. C. P. C. (th 1974 
Edn.), O. 1, Rule 10. N. 81; Limitation Act 
{4th 1969 Edn.), S. 21 N. 6. 

S. Awasthy, for Appellant; K. L. Issrini, 
for Respondent. 


BV/CV/A474/78/GNB/SNV 


AIR 1978 NOC 186 (MADH. PRA.) 
= (1978) 1 Ren CJ 278 
R. K. TANKHA, J. 


Smt. Manorama Bahadur and others, 
pellants. v. A. C. M. Swami, Respondent. 
Second Appeal No. 186 of 1974, D/- 15-9- 
1976.. ` 

(A) M. P. Amadon Control Act (41 
of 1961), S. 12 (1) (e) — Landlord bona iide 
requiring premises as residence for himself 
or his family —— Ownership of premises must 
be determined before granting decree in his 
favour. 


Where the landlord wants the premise: to 
be got vacated for the bona fide requirement 
for occupation as a residence’ for himselz or 
for any member of his family the ownerzhip 
of the premises would be a relevant factor to 
be determined before the Court can grart a 


Ap- 
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decree in his favour on that ground under 
S. 12 (1) (e). 

(B) M. P. Accommodation Control Act (41 
of 1961), S. 12 (1) (e) and S. 2 (e) — Term 
“member of family” in S. 12 (1) (e) does not 
include married daughter. 


The term “member of the family” as defin- 
ed in S. 2 (e) has been used in that very 
sense in S, 12 (1) (e) and would not include 
a married daughter. She is not a member of 
the family of the landlord and her need can- 
not be set up for eviction of a tenant. 1963 
Jab LJ (SN) 154, Rel. on. 

(C) Civil P. C. (5 of 1908), Ss. 100 and 
96 — M. P. Accommodation Control Act (41 
of 1961) S. 12 {1) (e) — Suit by mother A 
and married daughter B to evict tenant — 
Eviction sought on basis that B was owner 
and landlady required premises for her re- 
sidence — Plea that A held premises for 
benefit of B cannot be raised for first time 
in appeal and second appeal. 


The mother A and her married daughter 
B filed a suit to evict the tenant under S., 12 
(1) (e) on the basis that B was the owner 
and landlady of the premises and bona fide 
required the premises for her residence. It is 
not open to the plaintiffs in such a case to urge 
a contrary plea for the first time before tho 
first appellate Court and also before the 
second appellate Court that A wanted to get 
the premises vacated for the bona fide re- 
quirement of her daughter B for whose bene- 
fit the premises was held by A 

S. Awasthy, for Appellant; H. L. Verma. 
for Respondent. 


BV/CV/A473/78/GNB . 


AIR 1978 NOC 137 (PUNJ AND HAR) 
= 80 Pun LR 173 
HARBANS LAL, J. 


Kirpa Singh and another, Appellants v. 
The Mirpur Jattan Co-operative Agricultural 
Service Society Ltd., Respondent. 

Ex. Second Appeal No. 668 of 1973; D/- 
25-10-1977. 


(A) Punjab Co-operative Societies Act (25 
of 1961) Ss. 55, 56 — Arbitration Act (10 
of 1940), Ss. 19, 46 — Supersession of re- 
ference — Reference of dispute under Co- 
operative Societies Act — Provisions of Sec- 
tion 19, Arbitration Act do not apply. 

A close perusal of S. 46 of the Arbitration 
Act makes it clear that the provisions of the 
Arbitration Act, which will include S. 19 also, 
will be applicable to every arbitration, even 
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if the latter was pursuant to an arbitration 
Agreement under any other enactment, unly 
if the provisions of the cther Acts are not 
inconsistent with the provisions of the Arbi- 
tration. Act. So far as the cases under the Co- 
operative Societies Act are concerned, the 
power of the Registrar to transfer the dis- 
putes or to withdraw the same and to decide 
the case himself or to entrust the same to 
other newly appointed arbitrator is incon- 
sistent with the provisions of the Arbitration 
Act under which only the Civil Court can 
appoint an arbitrator and substitute new ar- 
bitrators, and can even after setting aside the 
award, remit the same to the old arbitrator 
or the new one. According to Ss. 55 and 56 
of the Co-operative Societies Act, the power 
of the-Registrar in this regard is to be exer- 
cised notwithstanding the provisions of any 
other Act to the contrary. S. 19 of the Ar- 
bitration Act regarding the superseding of 
the reference is not applicable to the refe- 
rence of disputes under the co-operative 
Societies Act. 

(B) Punjab Co-operative Societies Act (25 
of 1961) Ss. 56, 86 — Punjab Co-operative 
Societies Act (14 of 1955), S. 50 — Punjab 
General Clauses Act (1 of 1898) S. 4— 
Withdrawal under 1961 Act, of dispute from 
arbitrators appointed under Act 14 of 1955 
~~ Whether Registrar has powers of- such 
withdrawal and appointment of new arbitra- 
‘tor — Applicability of S. 4 of Punjab Gene- 
ral Clauses Act. 


The Registrar referred a dispute to three 
arbitrators under Act 14 of 1955. Their award 
was set aside by the Court which ordered 
that the arbitrators could proceed with the 
proceedings as they stood on certain date. 
The Registrar passed, under the 1961 Act, 
an order referring the dispute to a single new 
arbitrator. The question was whether he had 
powers te pass such an order. 

Held that S. 4 of the General Clauses Act 
must be read along with S. 86 of the 1961 
Act, by which the 1954 Act (14 of 1955), was 
repealed. S. 4 of the General Clauses Act 
specifically provides that this provision is to 
operate “unless a different intention appears.” 
Thus after the repeal of the 1954 Act, -the 
provisions of the 1961 Act are applicable, 
under which the Registrar has full and un- 
bridled powers to withdraw any dispute from 


the arbitrator appointed by him earlier and’ 


has the jurisdiction either to decide the case 
himself or to refer the dispute to any other 
arbitrator. This power was existing even 
under the 1954 Act. This being the position, 
the Registrar was competent to withdraw the 


A IL R. 


present case from the three Arbitrators earlier 
appointed and was competent to refer the 
dispute to the new Arbitrator. The mere fact 
that the Society passed a resolution making 
a new reference to the Registrar for refe- 
rence of the dispute to the Arbitrator did 
not make any difference so long as the order 
of the Registrar withdrawing the dispute 
from the three arbitrators appointed earlier 
and reference of the same to the new Arbit- 
rator was within the ambit of his powers 
as envisaged under S. 56 (2) of the 1961 
Act. 


(C) Civil P. C. (5 of 1908), S. 100 — New 
plea-—- New plea is second appeal — Held 
barred. 


A number of objections were raised in ex- 
ecuting court but no cbjection whatsoever 
was taken caallenging the power of the As- 
sistant Registrar to refer the dispute to ar- 
hitration, in the exercise of his power as Re- 
gistrar. Under the circumstances, the ap- 
pellants are not entitled to traverse beyond 
their objection petition and raise a new ob- 
jection in Second Appeal. 

Anno: AIR Comm. C. P, C. (8th Edn.), 
S. 100. N. 59. 


H. S. Gujaral, for Appellants; H. S. Giani, 
for Respondent. . 


BV/BV/A439/78/DLD/WNG 


AIR 1978 NOC 138 (ORISSA) 
= 45 Cut LT G6 


R. N. MISRA AND K. B. PANDA, JJ. 

Bimbadhar Barik, Petitioner v. Tehsildar- 
cum-Revenue Officer, Sundergarh Sadar and 
others, Respondents. 


Original Jurisdiction Case No. 1098 of 
1976, D/- 11-10-1977. 


Limitation Act (1963) S. 5 — Rejection of 
petitioners prayer for condonation of delay 
and dismissal of appeal against final order 
under S. 42, Orissa Land Revenue Code — 
Held on facts and circumstances of case that 
petitioner had no notice of the order, that 
there was justification for petitioner to ex- 
pect notice of a further date of enquiry, that 
he came to know about the final order when 
he enquired about the fate of his case and 
that delay should have been condoned. 


Anno: AIR Comm. Limitation Act (5th 
Edn.), S. 5, N. 8. 
R. K. Mohapatra, for Petitioner; Addl. 


Govt. Advocate, for Respondents. 
LU/LU/E545/77/VSS 
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AIR 1978 NOC 139 (ALL) 
(LUCKNOW BENCH) 
, T, S, MISRA, J. 

Smt. Sukha, Applicant v, Union of 
India and another, Opposite Parties, 

Civil Revn, No, 201 of 1974, D/- 11-8- 
1977, 

(A) Interpretation of Statutes — A sta- 
tute ousting the jurisdiction of a Civil 
Court must be strictly construed, AIR 
1966 SC 1718, Rel, on. 


(B) U. P., Public Premises (Eviction of 
Unauthorised Occupants) Act (22 of 1972), 
S. 15 — Bar of Civil Court jurisdiction 
— Public premises — Meaning of, 


The section in unmistakable terms 
ousts the jurisdiction of Civil Court to 
entertain any suit or proceeding in res« 
pect of the eviction of any person who 
is in unauthorised occupation of any 
public premises, AIR 1966 SC 1718 
Rel, on, 


“Public premises” means any premises 
belonging to or taken on lease or re= 
quisitioned by or on behalf of the State 
Government, 


(C) U. P. Publie Premises (Eviction of 
Unauthorised Occupants) Act (22 of 1972), 
Ss. 2 (b); 15.and 20 (2) — Suit by 
Union and U. P. State Government 
jointly for eviction of defendant from 
unmetalled portion of national highway 
in Unnao district — Land is ‘premises’ 
as defined in S. 2 (b) of the Act — Suit 
covered by S. 15 of the Act — Bar of 
Civil Court jurisdiction — Suit instituted 
before the commencement of the Act — 
Suit instituted under enactment repeal- 
ed by U, P. Public Land and Premises 
Laws (Amendment and Validation) Act 
(30 of 1870) and pending at the com- 
mencement of the Validation Act of 1970 
— Suit stands transferred to prescribed 
authority under S, 20 (2) of the Eviction 
Act of 1972. 


S. C, Dass and J, €. Srivastava, 
Applicant; Chief Standing Counsel, 
Opposite Parties, 


BV/BV/A502/78/MNT 


— 


for 
for 





AIR. 1978 NOC 140 (ALL) 
B, N. SAPRU, J, 
Gaon Sabha Jahtauli, Appellant v, 
Jagdish Narain and others, Respondents, 


Second Appeal No, 2315 of 1967, D/- 
20-12-1977, 


Notes of 


Cases 139-142 l 65 


U. P. Zamindari ‘Abolition and Land 
Reforms Act (L of 1951), S. 18 — Saving 
of intermediary's -right — Benefit under 
S. 18 when available. 


Under S. 6, the right, title, and inte- 
rest of intermediary in land (cultivable 
or barren) or in abadi sites vest in the 
State, The intermediary’s rights could 
only be saved if he became a bhumidhar 
under. the provisions of S. 18. In order 
to get benefit of S, 18, the land should 
have been held by intermediary on the 
date of vesting as a Sir, Khudkasht or an 
intermediary’s grove, It was not the 
case of intermediary that the land was 
a Sir or his khudkasht or that the land 
was under cultivation when it was sold 
to the intermediary, Tha intermediary 
did not say that he cultivated the land 
at any stage, or that he used it as a 
grove, Thus the intermediary woua not 


-get benefit of S, 18. 


V. K, S, Chaudhary, for Appellant 
K, C. Saksena, V. K, Tewari, Triloki 
Nath and R, C, Srivastava, for Respon- 
dents, 


AV/BV/A162/78/DLD/WNG 





AIR 1978 NOC 141 (ALL) 
M, P, MEHROTRA, J, 

Banshidhar Jaiswal and others, Appel- 
lants v, State of U, P, and another, Res- 
pondents, l 

First Appeal No, 181 
25-11-1977, 

(A) Hindu Law ~~ Joint family — 
Business carried on by some members 
only — There is no presumption that it 
is joint family business, 

(B) Specific Relief Act (47 of 1963), 
S. 34, Proviso — Plea -based on proviso 


must be raised at the earliest possible 
opportunity, ATR 1960 SC 335, Followed. 


K. N. Gupta, for Appellants; eee 
Counsel, for Respondents, 


AV/CV(A328/78/JHS 


of 1969, D/- 





AIR 1978 NOC 142 (ALL) 


¢ (1978) 1 Ren CJ 303 
M, P, SAXENA, J, 
Baldeo Raj Nagpal, Applicant v, D, N, 


Arora, Respondent, 


Civil Revn, No, 2296 of 1976, D/- 7-12- 
1977, 


(A) U. P. Urban Buildings (Regulation 
of Lettine. 


Rent and Evirtinon’) Act (12 af ` 
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1972), S. 39 — ‘Pendency of suit? —« 
Order setting aside ex parte decree sub- 
ject to defendant’s fulfilling certain con- 
ditions within one month — Conditions. 
l fulfilled —. Held, suit became pending 
on expiry of one month from date of 
conditional order and not’ before. 

(B) U. P. Urban Buildings (Regulation 
of Letting, Rent and Eviction) Act (13 of 
1972), S. 39 — Deposit in Court — Ex- 
cess amount deposited under one head 
could be adjusted towards deficiency 
under other head, AIR 1965 Punj 375, 
Followed. E 


© (C) U. P. Urban Buildings (Regulation 


of Letting, Rent and Eviction) Act (13 of `- 


1972), S. 39 — ‘Full costs of the suit’? —~ 
Court-fees payable on future damages 
need not be deposited, : 

Under S, 39 the defendant is required 
to deposit the entire amount of costs 
which the plaintiff had actually incurred 


by the date on which the deposit is- 


made; he is not required to deposit court- 
fees due on future damages; AIR 1976 
All 407, Followed, 

`K. M, Dayal, for Applicant; Tej Pratap 
Singh, for Respondent, 


BV/CV/A406/78/JHS 
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AIR 1978 NOC 143 (ALL) 


K. C, AGARWAL, J, 

Phool Chand, Petitioner v, State of 
U. P. and others, Opposite Parties, 

Civil Misc, Writ No, 8034 of 1975, DJ- 
21-12-1977, 

(A) U. P. Imposition of Ceiling on Land 
Holdings Act (18 of 1973), Ss. 5 (3) (b) 
3 — Benefit of additional land — Must 
be given to second wife also (if validly 
married). 

Where the tenure holder- had nine 
members in his family (including two 
wives, the second one being taken before 
coming into force of the Hindu Marriage 
Act), he was entitled to get the benefit 
of two additional hectares of land for the 
second wife as well, 


It is the physical existence and not 
the class of a person that is relevant for 
considering the status of membership of 
a family, The two wives, therefore, can- 
not ibe treated as one unit, In fact, 
unit has no relevance for the purposes 
of conferring the benefit of S. 5 (3) (b), 

By virtue of S, 13 of the General Cla~ 
uses Act, the word ‘wife’ used in S, 3 
of the Tenancy Act includes the second 
wife as well. The tenure holder. how- 


the l 


ALR. 


ever, marrying after the. Hindu Marriage 
Act would not be entitled to the benefit 
of additional land for the second wife, 
since the marriage would be void ab 
initio, | 

(B) U. P. Imposition of Ceiling on Land 
Holdings Act (18 of 1973), S. 5 (3) (b) — 
Applicability — Family member born 
after the Act would not be entitled to 
get benefit of additional land, 


J. Prasad, for Petitioner; Standing 
Counsel, for Opposite Parties, 


BV/CV/A547/78/MBR 





AIR 1978 NOC 144 (ANDH PRA) 
JEEVAN REDDY, J, 
i P, M. Narayanaswamy and others, Pe= 
titioners v. The Additional Revenue Di- 
visional Officer (Land Reforms Tribunal) 
and others, Respondents, 


W. P. No, 4210 of 1977, D/. 12-12-1977, 

Andhra Pradesh (Telangana) . Tenancy 
and Agricultural Lands Act (1950), Sec- 
tion 38-E — G. O. Ms. No, 125 dated 22-2- 
1973, Rule 4 — List of protected tenants 
entitled to be declared as owners —~ 
Proper procedure indicated — Provisio- 
nal list should contain names of all pro- 
tected tenants whether so entitled in the 
subjective opinion of the Tribunal or not 
-~ Final list to be made after holding 
enquiry on giving individual notice to 
landholders and tenants, 


The provisional list prepared under 
Rule 4 (1) and published under Rule 4 
(2) should contain not only the names of 
protected tenants. who were entitled to 
purchase the lands in their possession or 
any portion thereof under S, 38-E but 
also the names of those who, in the sub- 
jective opinion. of the Tribunal are not 
so entitled to purchase ‘any portion of 
the land helc by them. Rule 4 (1) directs 
the Tribunal to prepare a “provisional 
list in Form I showing the names of all 
protected ter:ants to whom the owner- 
ship is deemed. to have been transferred 
under S. 38-E and the extent and descrip- 
tion of land so transferred and vested in 
the protected tenants.” Of course as 
against the names of protected tenants 
who, in the opinion of the Tribunal, are 
not so entitled to be declared as owners, 
‘a note may be appended, in the column 
‘Remarks’ (Col, 12 in Form I) that they 
are not so entitled to be declared for a 
particular reason, or that the vesting of 
the ownership is subject to the objec- 
tions of the protected tenants. or such 


~~ 
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other reason as Is appropriate in that be- 
half, Such a list has to be communicated 
to all the protected tenants, landholders 
- mentioned therein, so that they may 
have an opportunity of putting forward 
their case, The said course, while not 
violating the letter of Rule 4 (1), the 
list so prepared would still be a provi- 
sional list of protected tenants entitled 
to be declared as owners and will sub= 
serve the spirit and object of S, 38-E 
and’ would be consistent with equity and 
the duty to act and decide fairly, It is 
obvious that the matter cannot be left to 
the subjective determination of the Tri~ 
bunal; more so, when the landholders’ 
lands are situated within the jurisdiction 
of more than one tribunal, In the pre- 
sent state of Rules, the above course 
appears to be the most appropriate one, 
The affixture of a copy of the provi- 
sional list on the notice board of the 


village Chavadi, or any other 
conspicuous place in the village, 
or by beat of tom tom in the 


village is not deemed to be a sufficient 
notice by the rule-making authority it~ 
self, since it has taken care to provide 
that such list should also be communi- 
_ cated to the landholders and the pro-ect~ 
ed tenants individually at their vsual 
place of residence, In practice too, the 
publication in the village in the afore= 
mentioned manner has been found to be 
a very unsatisfactory mode of notice, 


In the list of the above position, it is 
obvious that the ‘nil’ provisional list pub- 
lished in this case is not one published 
in accordance with the Act and Rules in 
so far as the petitioners herein are con- 
cerned, For that reason the petitioners 
had no opportunity of representing their 
case or to contend that they must also 
be declared as owners of the lands held 
by them, or at least for a portion thereof, 
[The ‘nil’ provisional list as well as the 
‘nil’ final list quashed as far as peti- 
tioners were concerned.]} ; 


K, Pratap Reddy, for Petitioners; Govt 
Pleader for Revenue (N, S.) and P, M 
Gopala Rao, for Respondents, l 


BV/CV/A776/78/ABO/VBB 





AIR 1978 NOC 145 (ANDH PRA) 
MADHAVA REDDY, J, 


Nukalapati Rami Reddy, Petitioner v, 
pte State of Andhra Pradesh, Respon- 
ent, 


Civil Revn, Petn, No, 1122 of 1977, D/= 
4-11-1977. 
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(A) A. P. Land Reforms (Ceiling on 
‘Agricultural Holdings) Act (1 of 1973), 
S. 4-A (As inserted in 1977) — Family 
unit consisting of father, mother, two 
minor sons and a major son — Major 
son held entitled to one standard holding 
and the family unit to another standard 
holding. 


(B) A. P. Land Reforms (Ceiling on 
Agricultural Holdings) Act (1 of 1973), 
S. 3 (e) — Land registered as dry lands 
in revenue accounts — Declarant not en- 
titled to receive supply of water to his 
land from the Government source as of 
right —- The lands must be treated as dry 
lands, C. R.. P. No,.606 of 1977, D/- 
28-10-1977 (Andh Pra), Rel. on. 


N, Subba Reddy, for Petitioner; Govt. 
Pleader for G., A, D, on behalf of Res- 
pondent, =- 


BV/CV/A800/781AS/LGC 





AIR 1978 NOC 146 (MAD) 
i MOHAN, J. 

Mariammal and another, Appellants v. 
Nallathangal Ammal (died) and others, Res- 
pondents, 

App. No. 210 of 1971 D/- 9-8-1977. 


Hindu Succession Act (80 of 1956), 
S, 14 (1) — ‘Possessed by’ — Co-widows 


“executing settlement deed, in 1938, in 


favour of their daughters and merely 
retaining the right to enjoy the income 
of property during their ` lifetime — 
Construction of the deed — Widows if 
can be said to have retained the right to 
possession, (Hindu Law — Widow — Fa- 
mily settlement — Construction of), 


The document in question, executed by 
the two  co-widows in favour of their 
daughters, in the year 1988, was styled as a 
deed of settlement. The document pro- 
ceeded to recite that it came to be execut- 
ed by the settlors only. to fulfil the desire 
of their husband. The main terms of the 
deed were that the settlors would not 
alienate the property nor would they create 
any encumbrance „but would merely enjoy 
the income therefrom during their life- 
time, 

Held on construction of the document 
that the document which had, in the con- 
cluding portion created a right in praesenti 
would mean that whatever rights the 
widows had they had parted with them. 


: But the right to collect merely the income 


from the pronerties was reserved to them- 


` 68 Notes of Cases 147-149 . 


selves. Even, otherwise, assuming that 
possession had been retained by them, it 
would be only a case of permissive occupa- 
tion. In other words, the possession that 
was retained by the widows could be traced 
to the terms of the document and not to 
the possession under the widow’s estate, If 


that be so, such possession would not get | 


enlarged into an absolute right under S. 14 
(1) of the Hindu Succession Act (Case Law. 
Discussed). 


In 1938, namely, at the time of the crea- ` 


tion of the document, under the then Hindu 
Law the two widows had, what is known 
as widow's estate. This widows estate can- 
not be equated to absolute ownership. The 
right to possession and enjoyment during 
their lifetime was undeniable to the widows. 
When both the widows under the deed, 
settled, they did convey this right. How- 
ever, they ‘reserved’ a right to themselves 
to enjoy merely the income. Merely be- 
cause a person has a right to collect the 
income, it does not mean there is a right 
to possession also. | 

A present right had been created which 
was clear from the last sentence of the 
document. That right was a right of posses- 
sion in favour of the settleas subject to the 
- Seservation® of the right to collect and 
enjoy the ,income from the properties in 
favour of the settlors themselves. 

Whatever may be the right of the re- 
versioner to question the validity of the 
document, the plaintiff widow, in the instant 
case, being one of the executants of the docu- 
ment would be bound by the terms of the 
document and she could not easily wriggle 
_out of the same stating that she and the co- 
‘widow conveyed nothing in favour of the 
settlees. 

S. Rajaraman for Appellants; K. Alagiri- 
sami, K. Subbarayan, K. Venkataswami, K. 
Govindarajan, K. L, Chandran and P. 
Karuppiah for Respondents. 


LU/AV/E746/77/LGG 





AIR 1978 NOC 147 (MAD) . 
= (1977) 9 Lawyer 70 ’ 
RAMANUJAM AND V. RAMASWAMI, fJ. 


Swamiappa Goundar and others, Appel- 
lants v. Vettakaranpudur Mahajana Bank 
Ltd., and another, Respondents. 


"L. P. Appeal No. 66 of 1966, D/- 


1-7-1976. . 
Madras Agriculturists Relief Act (4 of 


1988), Section 13 — Payments adjusted by . 


A. I. R. 


creditor for interest at contract rate exceeding 
statute rate — Reopening of accounts at 
debtor's instance to readjust according to 
statutory rate not allowed. AIR 1962 Mad 1 
(FB) Foll; AIR 1957 Andh Pra 546 (FB), 
Diss. 
LU/AV/E526/77/TVN/VB 


AIR 1978 NOC 148 (ORD 
= ILR (1977) Cut 833 

~° R N. MISRA AND N. K. DAS, JJ. 

Managing Committee of the Aided, M. E. 
School Nuapentha, Petitioner v. Director of 
Public Instruction (Schools) and others, 
Opposite Parties. 

Original Jur. Case No. 1476 of 1975, 


D/- 11-1-1977. 


Orissa Education Act (15 of 1969), S. 7 
-= Circle Fnspector of Schools is the 
authority to approve reconstitution of School 
Management Committee — District Inspector 
of Schocls has no jurisdiction. 


L. Rath and A, K. Misra, for Petitioner; 
Govt. Advocate and S. C. Mohapatra, tor 
Opposite Parties, 


LU/AV/E678,'77/AVN/VBB 


a E] 


ATIR 1978 NOC 149 (ORL) - 
= (1977) 44 Cut LT 650 


R. N. MISRA, J. ` 


Binayak Mohapatro and others, Appellants 
v. Jagilli Nayak and others, Respondents. 


Second Appzal No. 208 of 1974, D/- 14-9- 
1977. 


(A) Orissa Estates Abolition Act (1 of 
1952), Section 8-A (3), (4) —— Khas posses- 
sion of intermediary on date of vesting — 
Determination of — Respective jurisdiction 
of Civil Court and Collector as to — Nature 


The Collector under the Act has exclusive 
jurisdiction to determine the factum of khas 
possession of intermediary on the date of 
vesting. Such a fact is not a jurisdictional 
fact, but is the basis of the conclusion to be 
arrived at in the exercise of jurisdiction. The 
decision of the Collector is final subject to 
appeal and other remedies provided in the 
statute and carnot be questioned in the Civil 
Court. 


(B) Orissa Estates ‘Abolition Act (I of 
1952), Section 8-A — Ex-intermediary apply- 
ing for settlement of land with him — Issue 


1978 


of notice pursuant thereto —- Duty of ocu- 
cupancy tenant —- Nature — Non-observance 
m Effect. 

Possession on the date of vesting is cer- 
tainly a question of fact and a dispute relat- 
ing thereto is to be resolved in exercise of 
jurisdiction. When a property does not vest, 
the Collector under the Act has no jurisdic- 
tion to entertain a claim and make an order 
of settlement, Where however, in an estate, 
there is an ex-intermediary and an occupancy 
tenant under him, an application under Sec- 
tion 8-A would be entertainable and the Col- 
lector would have jurisdiction to deal with 
the matter. When the Collector comes to be 
in seisin of the application of the ex-interme- 
diary and he issues notice, law obliges the per- 
son claiming occupancy tenancy under him to 
enter contest by filing an objection under Sec- 
tion 8-A (4). If there has been valid notice 
of the claim and there has been no resis» 
tance by the alleged occupancy tenant, he 
would be bound by the final order of settle- 
ment and as a consequence of the decision 
his occupancy right may come to terminate. 
Thus, if the occupancy tenant in possession 
does not object to the claim, he is bound 
by the order of settlement and his occupancy 
tenancy would lapse in the event of a settle- 
ment of the land with the ex-intermediary. 
Case law discussed. © 
- (C) Orissa Estates Abolition Act (1 of 
1952), Section 8-A —- Settlement of land by 
Collector under — Civil Court can examine 
validity of settlement — (Civil P. C. (1908), 
Section 9). ~ 

B. K. Pal, for Appellants; Y. S. N. Murty, 
for Respondents. 


KU/LU/E341/77/SNV, 





‘ATR 1978 NOC 150 (PAT.). 
= 1977 BBC] (HC) 455 
S. SARWAR ALI AND GOBIND MOHAN 
MISRA, JJ. | 
Smt. Savitri Devi Drolia and others, Peti- 
ee v. State of Bihar and others, Respon- 
ents, 


Civil Writ Juris. Case No. 2689 of 1976, 
D/- 29-4-1977. 


Bihar Land Reforms (Fixation of Ceiling 
Area and Acquisition of Surplus Land) Act 
(12 of -1962), Sections 10, 5, 8 — Determina- 
tion of surplus land — Death of landholder 
-beforé start of proceedings —- Determination 
of surplus land without notice to heirs is il- 
legal — Legal aspects stated. (Hindu Succes- 


Notes. of Cases 150 69 


sion Act (30 of 1956), Ss. 6 and 14; Santhal 
Parganas (Supplementary Provisions) Tenancy 
Act (14 of 1949), S. -20). 


The principles regarding the determination 
of surplus land under the Ceiling Act are; 

(a) The Ceiling Act does not envisage the 
determination of the ceiling area of a dead 
person. Where, therefore, a person dies be- 
fore the start of the proceeding under the 
provisions of the Ceiling Act surplus has not 
to be determined with respect to the pro- 
perty which the deceased landholder held 
on 9-9-1970 and would have held or be 
deemed to have held, on the date of the 
declaration or final publication of the draft 
statement had he been alive on that date. 
It is the ceiling area of a living person which 
has to be determined in a proceeding under 
the Act. 

(b) Similar is the position where the pro- 
ceeding has been started against the land- 
holder who has died during the pendency of 
the proceeding but before the declaration of 
his land as surplus within the provisions of 
the Ceiling Act. In such a situation a fresh 
proceeding has to be started, if at all, against 
persons on whom his interest devolves, of 
course, clubbing together the other lands 
held by such persons, Thereafter, it has to 
be determined whether the individual land- 


holder or land-holders hold land in excess of 


the ceiling area. 

(c) If a Hindu male coparcener dies after 
coming into force of Hindu Women’s Rights 
to Property Act, and before coming into 
force of Hindu Succession Act, leaving be- 
hind other coparceners and one or more 
widows, all of them hold undefined and un- 
ascertained interest in the family property 


- and the determination under the Ceiling Act 


must proceed on that basis. 


(d) In case a Hindu male coparcener dies - 
after the coming into force of Hindu Suc- 
cession Act 1956 leaving behind a female 
or male relative mentioned in Clause 1 of the 
Schedule to the said Act, his interest in the 
property devolves in defined and ascertained 
shares in accordance with provisions of the 
Act. Each of such person must be treated 
as land-holder having defined interest in the 
property in relation to the interest of the de- 


` ceased coparcener. 


(e) Section 8 of the Ceiling Act prevails 
over Section 20 of the Santhal Parganas 
(Supplementary Provisions) Tenancy Act, 
1949, if a transfer has been made under ex- 
press permission granted under any of the 
provisions of the Ceiling Law, the same has 
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to be recognised for deciding the question 
of surplus area under the provision of the 
Seiling Act. 

In the facts and circumstances of this case 
-t is clear, therefore, that it was necessary 
70 issue notices on the daughters as well and 
:n their presence determine the area, if any, 
‘which should be declared as surplus under 
the previsions of the Ceiling Act. The de- 
termination in this case without notice to the 
petitioners vitiates the entire determination 
so far as they are concerned. 

Kailash Roy and Binod Kumar Roy, for 
Petitioner; S, N. Jha (S. C. No. 2) and C. M. 
Iha J. G. to S. C. No. 2- for Respondents, 


KU/LU/E378/T7T/MVĪ 





AIR 1978 NOC 151 (PUNJ & HAR.) 
= (1977) 79 Pun LR 601 
R, S. NARULA, C. J. 


Smt. Giano, Petitioner v. Bhim Singh and 


enother, Respondents. 

Civil Reva. No. 1701 of 1976, D/- 
1977. 

Civil P. C. (5 of 1908), O. 39, Rr. 1 and 2 
`— Temporary injunction — Grant of — Suit 
for declaration only — Whether injunction 
can be granted in such case. 

It is not possible to lay down as a matter 
cf law either that an injunction can always 


29-7- 


be granted in a suit for declaration or that 


ro injunction can ever be granted in such 
a suit. On the facts of each case it has to be 
cecided whether the application for injunc- 
ton does or does not fall within, the four 
corners of either R. 1 or R. 2 of O. 89 of the 
Code. ATR 1955 
1970 Cur LY 188 and AIR 1926 Lah 528 Re- 
ferred, 

I. C. Jain, for Petitioner; R. P. ey a, for 
Eespondent No. 1. 


10 /TU/D529/77/MVJ 


AIR 1978 NOC 152 (PUNJ. & HAR.) 
= (1977) 79 Pun LR 405 (2) 
O. CHINNAPPA REDDY, J. 
‘Rup Chand Bansal and another, Petitioners 
v: Dhala Ram and another, Respondents, 
Civil Revn. No. 98 of 1977, D/- 15-3-77. 
Civil P. C. (5 of 1908), O. 16, R. 1 — Trial 
Court’s refusal to issue witness summons for 
delay involved, set aside on the facts of the 
case, 


Andhra 142. Explained; 


A. LR. 


Where on one earlier occasion when the 
public officer served with summons for giv- 
ing evidence endorsed that the date did not 
suit him and the party had been taking seve- 
ral adjournments for issuance of fresh sum- 
mons for the purpose, the trial court refused 
to. give any further opportunity. held, that 
in the interests of justice the party ‘should 
be allowed one last opportunity. The trial 
court’s order was set aside. 

R. N. Gupta, for Petitioner; 
for Respondents. 


LU/AV/E574/77/TVN/VBB 


| K. Sharma 





AIR 1978 NOC 153 (ALL) 
= (1978) 4 ALL, L. R, 96 
B, N, SAPRU, J, 

Laik Ahmad and another, Appellants 
v. Smt. Surje and others, Respondents, 

Second Appeal No. 371 of 1973, Dj- 
5-12-1977, 

(A) Evidence Act (1 of 1872), S. 116 
— Scope — Tenant not estopped from 
denying title of purchaser from original 
landlord, 


Section 116 of the Evidence Act incor« 


' porates a statutory estoppel and it does 


not apply where a landlord has trans- 
ferred his property, in which there is a 
tenant, to another person, Therefore, 
S. 116 could be of no assistance to a pur~ 
chaser from the original landlord, AIR 
1918 All 252, AIR 1919 All 217 and AIR 
1918 Cal 220 Ref, 


(B) T. P. Act (4 of 1882), S. 109 — 


‘Applicability — Right of tenants to plead 


that purchasers from landlord are not 


‘exclusive owners. 


In a case where question is as to the 
right of the tenants to plead that the pur~ 
chasers from landlord are not the exclu- 
sive owners of the property in suif and 
there is another person, who is also a co- 
owner along with the purchasers, 5, 109 
would be of no assistance to the purcha- 
SETS, 

Anno. AIR Comm. T, P. Act (4th Edn.) 
S. 109 N. 2. 

S.C, Varma for Appellants; 
Kishore for Respondents, 


AV/BV/A263/78/JDD/VBB 


Chand 





1978 


AIB 1978 NOC 154 (ALL) 
= R, M. SAHAI, J. 


Ram Naresh and others, Petitioners v. 
Dy. Director of Consolidation and another, 
Opposíte Parties. 

Civil Mise, Writ No. 695 of 1972, D/- 
9-12-1977, 

U.P. Zamindari Abolition Act (1 of 
1951) S. 210 — Possession ~- Proof of — 
Oral evidence cannot be ignored. 

Oral evidence is vital to establish 
possession, It has the feature of being 
tested by cross-examination, It may be 
believed or disbelieved but an authority 
or a court empowered to decide question 
of fact cannot ignore it, 

When the Consolidation Officer and the 
Settlement Officer in appeal have arrived 
at the same finding, the Deputy Director 
of Consolidation would be committing an 
error of law in ignoring the oral evidence 
specially when reversing the finding of 
the two lower authorities. 

V. B. Khare, for Petitioners; S. L, 
Yadav and Standing Counsel, for Opposite 
Parties. 


AV/AV/A167/78/KHA/WNG 





AIR 1978 NOC 155 (ANDH PRA) 


RAMACHANDRA RAJU AND 
MADHAVA RAO, JJ, 


Janga Sathi Reddi, Petitioner v, The 
State of Andhra Pradesh, Respondent. 


Civil Revn, Petn. No. 1937 and Civil 
Misc, Petn, No, 12772 of 1976, D/- 19-4- 
1977, 


(A) A.P. Land Reforms (Ceiling on 
Agricultural Holdings) Act (1 of 1973) 
S. 21 — Revision under — Petitioner can- 
not be allowed to adduce evidence for 
first time at revisional stage. 


(B) A.P. Land Reforms (Ceiling on 
Agricultural Holdings) Act (1 of 1973) 
S. 7 — Sale of lands by declarant — 
Explanation that he sold lands as they 
were in different village being plausible 
should be accepted —- Lands should be 
excluded from his holding. 


Where the declarant explained that 
lands were sold not with a view to avoid- 
ing or defeating the ceiling law but for 
the reason that the lands were inconve- 
nient as they were in a different village, 
his explanation being plausible one should 
be accepted in the absence of any other 
suspicious circomstances. The lands sold, 
therefore, should be excluded 


Mae ere ag 


'out of the six fasli 
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nolding of the declarant. AIR 1977 Andh 
Pra 51 Rel. on. 


(C) A.P. Land Reforms (Ceiling on 


- Agricultural Holdings) Act (i of 1973) 


S. 3 (d) (ii) and Proviso (C) — Out of 
six faslis second crop raised in four faslis 
with water from Govt. source — In two 
out of four faslis second crop not raised 
as of right but by special permission — 
Land is not double crop wet land. 


Within six faslis 1378 to 1383 second 
crop was raised in four faslis with water 
from Govt, source of irrigation. But the 
second crop was not raised in the four 
faslis as of right. It wag raised as of 
right only in two faslis, In the other two 
the second crop was not raised as of right 
but on account of special permission 
granted by the Govt. In such a case the 
land cannot be treated as double crop 
wet land within S. 3(d) (ii) as Proviso (C) 
is attracted, AIR 1977 Andh Praga 158 
Rel, on, 


(D) A. P. Land Reforms (Ceiling on 


Agricultural Holdings) Act (1 of 1973) 
S. 3 (d) (i) and Proviso (a) — Land in-- 


~ eluded in Sch. B — It can still not be 


treated as double crop wet land if cover- 
ed by Proviso (a). 


Proviso (a) applies fo B Schedule lands 
and therefore even if the lands are in- 
cluded in the B Schedule they can still 
be not treated as double crop wet lands 
if it can be shown that no dufassal crop 
could be raised at least in four fasli years 
years for want of 
supply of water from a Govt, source of 
irrigation, 


M, §. K, Sastry, for Petitioner; Govt, 
Pleader for G.A.D. on behalf of Respon- 
dents in both the petns, 


CV/DV/B87/78/GNB/SNV. 
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AIR 1978 NOC 156 (ANDW PRA) 
JEEVAN REDDY, J. 

Chinnaboini Narsaiah, Petitioner v. The 
Tahsildar, Mahabubabad Warrangal Dist, 
and others, Respondents, 

W. P., Nos, 3279 to 3281 of 1977, D/~ 
12-12-1977, 

(A) Andhra Pradesh (Telangana Area) 


Tenancy and Agricultural Lands Act (21 
of 1950) S. 38E — Scheme of. 


The scheme of S, 38-E is that the 
ownership stands vested, subject to the 
provisos contained in sub-sec, (7) of 
S. 38 in the protected tenants on the 
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notified date. Of course, the proceedings 
for issuance of ownership certificate are 
initiated only after the said notified date, 
but that is merely to ascertain, determine 
and affirm the title which has already 
vested by operation of law. In other 
words, the title vests by operation of lew, 
and not by or under the ownership certi~ 
ficate granted by the Tribunal, 


(B) Andhra Pradesh (Telangana Area) 
Tenancy and Agricultural Lands Act (21 
of 1950) S. 38-E — Certificate of owner- 
ship —— Not a conclusive evidence of 
protected tenant’s ownership. 


The certificate of ownership is. only an 
evidence of title. Since it is only evidence 
of title sub-sec. (2) states that it shall be 
conclusive evidence of the protected 
tenant's full ownership with effect from 
the date of the said certificate, Obviously, 
such certificate cannot be conclusive 
evidence of the protected tenant’s owner- 
ship even before it is granted, 


(C) Andhra Pradesh (Telangana Area) 
_Tenancy and Agricultural Lands Act (21 
of 1950) S. 38-E — Restoration of posses- 
sion — Only after the notified date. 


S. 38-E comes into operation only from 


the notified date in the area for which — 


the notification is issued by the Govern- 
ment, while the ownership vests in the 
protected tenant only from the notified 
date, possession can be restored to him 
according to the explanation, (only 
after the notified date), In view of the 
said special provision contained in S. 38-E 
the contention that Civil Court is not the 
only forum for recovering possession, is 
untenable. The grant of ownership cer- 
tificate does not by itself confer title, but 
it is merely an acknowledgement and 
affirmation of the title which has vested 
by operation of law. Therefore, it does 
not make any difference whether the pro- 
ceedings for restoration of possession are 
taken before the issuance of the certifi- 
cate, or after the issuance of the certifi- 
cate. So long as they are taken after the 
notified date, they are covered by, and 
are within the four corners of the Expla-~ 
nation io sub-sec, (1) of S, 38~-E, 

(D) Andhra Pradesh (Telangana Area) 
Tenancy and Agricultural Lands Act (21 
of 1950) Ss. 32 and 98 — Petition for 
recovery of possession under — Not 
governed by Limitation Act (36 of 1963) 
.— No bar to the Tahsildar to restore 
possession to the protected: tenant under 
S. 38-E merely because he was out of 
possession: for a period of more than 
twelve years. AIR 1978 Andh Pra 166 


-be a “person interested”. 


ALR, 


Rel. on. AIR. -1957 Pat 213 and AIR 1935 
Lah 787, Disting. 


(E) Andhra Pradesh (Telangana Area) 
Protected Tenant (Transfer of Ownership 
of Lands) Rules, 1973, R. 4 (3) — Peti- 
tioner in possession of lands since long — 
Whether entitled to notice before grant 
of ownership certificate to tenant. 


R. 4 (3) does not say that notice .of 
enquiry must be sent to “persons interest- 
ed”, A provisional list was published in 
the manner prescribed. Petitfoner failed 
to file objections at the appropriate stage 
in spite of publication of notice, He can- 
not, therefore claim that he was entitled 
to a notice before issuance of ownership 
certificate according to the principles of 
natural justice, . l 


(F) Andhra Pradesh (Telangana Area) 
Tenancy and Agricultural Lands Act (21 
of 1950) S. 38-D — “Person interested” — 
Unregistered agreement of sale — Party 
in possession, by virtue of, cannot claim to 
C.R.P.C, No. 
1945 of 1975 D/- 1-9-1976 t(Andh Pra) and 
C.R.P. No. 364 of 1976 D/- 17-2-1977. 
(Andh Pra) Disting 


K. Pratap Reddy, for Petitioners; Govt, 
Pleader, for Revenue (NS) and G, Sid~ 
daiah, For Respondents, 


CV/CV/A892/78/SVM/VBB 





AIR 1978 NOC 157 (ANDH PRA) 
= (1978) 1 APLJ (HC) 44 
RAMACHANDRA RAO, J, 


Rudraraju Bhima Raju and another, 
Petitioners v. State of Andh Pra, Respon-~ 
dent, 


Civil Revn. Petn, Nos. 486 and 481 of 


. 1977; D/- 1-8-1977, 


A. P. Land Reforms (Ceiling on Agri- 
cultural Holdings) Rules (1947) R. 15 (2) 
& (3) — Who can present appeal — Ap- 
peal on behalf of Government — Autho- 
rised officer alone can present such ap- 
peal. 


V. L. N.. G. Krishna Murthy, for Peti- 
tioners in both the Petns.; Govt. Pleader 
for G.A.D., for Respondent in both the 
Petns, 


BV/CV/A796/78/JDD/VBB 


La ne 
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AIR 1978 NOC 158 (ANDH PRA) 
1978 LS (AP) 43 . 
MADHAVA REDDY, J, 
Kamineni Chinna Nagaiah and anothsr, 
Petitioners v, The Special. Tahasildar, 
Land Reforms, Markapur and another, 
Respondents, . i 
Civil Revn, Petns, Nos, 257 and 258 of 
1977, D/- 31-10-1977, > 
A. P. Land Reforms (Ceiling on er 
cultural Holdings): Act (1 of 1973), S. 20 
(3) — Appeal under — Limitation — 
Time begins to run not from the date of 
pronouncement of the impugned order 
but from the date of its communication to 
declarant. 
T. Bali Reddy, for Petitioners in both 
the Petns.; Govt. Pleader for G,A,D,, for 
Respondent No, 1, 


BV/CV/A798/78/AS/LGC. 





AIR 1978 NOC 159 (ANDH PRA) 


SAMBASIVA RAO AND 
JAYACHANDRA REDDY, JJ. 


The Government of India and others, 
Appellants v. The Chirala Co-operative 
Spinning Mills Ltd., Respondent, 


Writ Appeal No, 200 of 1976, D/- 25-1}« 
1977, 

Central Excises and Salt Act (1 of 1942), 
Sch. I, Item 18A — Cotton yarn — Mar- 
gin of tolerance in count of yarn on az- 
count of error in spinning, sampling, etc. 
Decision in W.P. No, 47 of 1974 D/- 20-1)- 
1975 (Andh Pra), Reversed, 


The reading of administrative instru» 
tions in the "C.B.R, Bulletin Central Ez 
cise Technical” Volume XI, Para 45 3% 
page 117, makes it clear that the marg-n 
of tolerance of 2.5 per cent in count of 
yarn on account of error in = spinninz, 
sampling and testing of cotton yarn cen 
be allowed on the count declared by the 
manufacturer and not on the count de- 
termined by the chemist. The tolerance 
limit cannot be applied to the declared 
count as well as to the determined court, 
otherwise the manufacturer 
getting double advantage of getting bene- 
fit of tolerance limit up to 5 per cent 
mich can never be the intention of tke 
ont Decision in W.P, No. 47 of 
1975 (Andh Pra), Reverserl, 


Reddy, Standing Cour» 
h on behalf of Appe-= 
i Respondent, 











would bes. 
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AIR 1978 NOC 160 (ANDH PRA) 
= (1978) 1 Ren CJ 368 
RAMCHANDRA RAJU, J. 


Machavaram Venkata Narayana Rao, 
Petitioner v, Sarveppalli Narayana Rao 
Sarada and another, Respondents, 

C. R, P, No. 28551 of 1977, D/- 
1977. 

Andbra Pradesh Buildings (Lease, Rent 
and Eviction) Control Act (15 of 1960), 
S. 10 — Eviction petition by Landlord on 
ground of wilful default in payment of 
rent and bona fide requirement of land- 
lord — Amendment of counter filed by 
tenant showing that landlord has no real 
or exclusive title — Held Rent-Controller 
had power to order eviction on ground 
that denial of title was not bona fide. 


Once the defendant admits that he is 
a tenant under the plaintiff, he cannot 
question the title of the Landlord, There 
Es nothing in S, 10 of the Act from which 
it can be said that the denial of title must 
be anterior to the proceedings taken for 
eviction, The denial also can be by filing 
a counter to that effect in the eviction 
proceedings in which case, the Controller 
would be justified in holding that the 
denial is not bona fide, and that itself 
affords a ground for evicting the tenant, 
AIR 1976 SC 869; AIR 1956 TC 1 (FB) 
and AIR 1953 Nag 353 Dist, 


P, Satyanarayana, for Petitioner; P, V, 
Seshaiah, for Respondent No, 4, 


BV/CV/A785/78/KSB 


23-11~ 





AIR 1978 NOC 161 (CAL) 
= (1977) 2 Cal LJ 314 


PRADYOT KUMAR BANERJEE AND 
GANENDRA NARAYAN RAY, JJ. 


Dilip Kumar Ghosh, Appellant v, Smt, 
Lilabati Mullick, Respondent, 
- A. FLO, D, No, 531 of 1970, D/- 15-7- 
1977, 


West Bengal Premises Tenancy Act 
(i2 of 1956), S. 17 — Omission to make 
payment under S. 17 (1) — Effect of — 
Failure to pay rent under S, 17(1) after 
compliance with order under S. 17(2) — 
Defence against delivery of possession 
struck down. j 


In a suit for eviction the defendant rais- 
ed dispute about the amount of rent in 
arrears and the application was disposed 
of' by the Court stating that a particular 
sum be deposited as rent for two months 
within a month from the date of the 
order, In default, the defence against 
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delivery of possession was to be struck 
out, The tenant complied with the order, 
Subsequently the Landlord filed an ap- 
plication that the tenant thereafter fail- 
ed to deposit the rent for other two 
months within the period prescribed by 
the statute and therefore there was a 
violation of S, 17 (i) and the defence 
against delivery of possession should he 
struck out. The Court stuck out the defence 
against delivey of possession on ground 
that the rent wag not paid in accordance 
with S. 17 (1), and heard the suit and 
passed the decree for ejectment on ground 
of default. On appeal the Single Judge 
of the High Court directed remand of the 
case and for disposal of application under 
S. 17 (2). Against that order the landlord 
filed a Letters Patent Appeal in which it 
was held that, in pursuance of the applica- 
tion under S. 17 (2) the Court directed 
the tenant to deposit a particular sum as 
rent for two months and the tenant com- 
plied with the order. Therefore the re- 
mard was not necessary for determina- 
tion of application under S., 17 (2). The 
case wag then placed before another 
Bench for hearing. 


Held, that, it cannot be contended that 
there was no order under S. 17 (2) and 
the order of the Division Bench was non- 
existent, There was an order under Sec- 
tion 17(2) which was complied with. The 
tenant failed to comply with the statutory 
provision of paying current rent month 
by month as contained in S. 17(1). There- 
fore, the defence. against the delivery of 
possession wags rightly struck out and the 
decree on ground of default wag rightly 
made, (1966) 70 Cal WN 864 Distinguish- 
ed, 


M. N. Ghose and G. N. Chanda, for 
Appellant; Brojendra Chakraborty Tha- 
kur and Gagonendra Kr, Deb, for Res= 
pondent. 


AV/BV/A276/78/AYP/WNG 





AIR 1978 NOC 162 (CAL) 
R. BHATTACHARYA, J, 
Hazarilal Sannyal, Appellant v, Girt 
dhari Laha and others, Respondents, 
S.A. No, 307 of 1962 D/- 29-6-1977, 
Bengal Tenancy Act (8 of 1885), Seo- 
tion 146-A (3) — Representation — Pre- 
sumption of — Rebuttal — Requirements, 


Some of the tenants not made parties 
in a Rent Suit but all tenants as appear- 
ing on the Sherista made parties — Plain- 
tiff who claimed purchase of land through 


ALR, 


auction sale filing suit for declaration, in- 
junction and confirmation of possession 
etc. against defendants and pleading thal 
decree in Rent Suit was not binding or 
him as he was not a party — Presumptior 
of representation — Not rebuttable un- 
less conditions of sub-section (3) are satis- 
fied — Plaintiff not satisfying conditions 
— Plaintiffs possession not proved — 
No evidence to show that landlords were 
duly informed about purchase by plain- 
tiffs — Representation presumed and de- 
cree in Rent Suit, held binding on plain- 
tiff — Plaintiffs suit for declaration, in- 
junction and confirmation of possession 
dismissed, ATR 1941 Cal 515, Foll, 


S. P. Roy Chowdhury, for Appellant 
C. D. Roy Chowdhury, for Respondent, 


TU/JU/D601/77/ABO/DVT 


AIR 1978 NOC 163 (CAL) 
JYOTIRMOYEE NAG, J, 


Smt. Chinmayee Kamila, Petitioner v, 
Ashim Kr, Nanda, Opposite Party, 

C.R. 936 of 1976, D/- 7-3-1978. 

Civil P.C, (5 of 1908), S, 115 — Ap 
pellate Court failing to consider whethe 
three transactiong whereby entire holding 
was sold out constituted one transactior 
and relief under S. 8 of W. B. Land Re- 
forms Act was not available — Interfer- 
ence in revision (W.B. Land Reform 
Act (1 of 1956), S. 8). 


Where the appellate Court failed te 
consider the point that three transaction: 
of sale whereby the entire holding wa: 
sold out indeed constituted one transac 
tion of sale and, hence, the relief of pre: 
emption under S, 8 of the W. B. Land Re- 
forms Act was not available, the Higt 
Court could interfere in revision as there 
was jurisdictional error on the part of tht 
appellate Court. 

Anno: AIR Comm, C, P, C. (9th Edn, 
S, 115, N. 18. 

S. C. Mitter, S, P. Roy Chowdhury ant 
Himangshu Kr. Bose, for Petitioner; P 
Pal, A. K. Chattopadya and R, K. Konar 
for Opposite Party, 


DV/DV/B344/78/SNV 








AIR 1978 NOC 164 


ee 
a 


Spl. Suit No, 13 


1978 


a particular Court of choice — Whether 
void on account of S. 28 — Inconvenience 
to the party — If a ground for resiling 
from such clause, 

Though by agreement jurisdiction can- 
not be conferred on a Court which has 
otherwise no jurisdiction and although a 
Court cannot be divested of its jurisdic- 
tion by agreement, where there is such 
an agreement. Ordinarily the parties are 
compelled to resort to the Court of their 
choice. Where more than one Court has 
jurisdiction in the matter ordinarily 
speaking the parties should be left to 
seek their remedy in the Court of choice, 

The fact that there would be some in~ 

* convenience by itself cannot enable a 
party to resile from such an agreement 
because it has affirmed and taken bene- 
fit under the said agreement, 


The Court of choice which is the High 
Court of the State of Kerala may not 
have any original jurisdiction. But that 
does not make the agreement bad or 
vague, What is clear from such agreement 
is that the disputes shall be subject to 
the jurisdiction of the said High Court 
which means that a proceeding must be 

_- instituted in a Court over which the said 
High Court has jurisdiction, Hence such 
agreement is not void. AIR -1977 Cal 20 
and AIR 1972. Delhi 211, Referred, 


FU/GU/C27/77/DNK/WNG 


AIR 1978 NOC 165-166 (CAL) 
SABYASACHI MUKHARIJI, J. 


Hindusthan Laminators, Petitioners v, 
Fertilizer Corporation of India Ltd. 
and others, Respondents, 


Spl. Suits Nos, 21, 22, 23 and 25 of 1977, 
~~ D/- 14-9-1977. 


Civil P.C. (1908), S. 20 — Arbitration 
Act (1940), S. 20 — Application for filing 
arbitration agreement — Forum — Clause 
in an invitation to tender deeming that all 
causes of action relating to contract as 
arising at defendant’s headquarters — 
Jurisdiction of courts where too the de- 
fendant carried on business not excluded 
—~- Held that the suit could be filed in 
the latter courts as well. 


sniractual clause excluding court’s 
should be strictly construed, 
n invitation to tender sta- 










at and all 
lation to the con- 
* to have arisen 
the headquar- 
ont}, 


ta 





‘to be 
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Held that. since it did not restrict suits 
to such court only and jurisdiction of the 
court within whose local limits too the 
defendant was carrying business was open 
invoked, an application u/s. 20 
Arbitration Act for filing of the arbitra~ 
tion agreement in the latter court was 
maintainable. But viewing the matter in 
the light of the Purchase Orders which 
the court held should be treated as in- 
corporated in the contract between the 
parties and which stipulated that the con- 
tract shall be subject to jurisdiction of 
“Bombay Court only” it was held that the 
court at Calcutta where too the defendant 
carried on business was excluded. AIR 
1971 SC 740, ATR 1972 Delhi 211, AIR 
1978 NOC 164 (Cal); (1953) 91 Cal LJ 1, 
ILR (1973) 2 Cal 485; ILR (1973) 1 Cal 529 
Rel, on; Spl. Suit No, 12. of 1975 D/- 
22-9-75 (Cal), Dist. 

Anno: Civil P.C. (9th Edn), 
Notes 8, 16. 


Anno: Arbitration Act (1940), S. 20, N. 5. 
BV/CV/A589/78/TVN/LGC 


S. 20 





ATR 1978 NOC 167 (CAL) 
= 1978 Cal HC (n) 298 
MRS. JYOTIRMOYEE NAG, J. 


Nilmani Pakira and another, Petitioners 
v. Kirti Bhusan Banerjee and others, Op- 
posite Parties, 


C. R. No. 2228 of 1974, D/- 21-2-1978, 


(A) Civil P.C. (5 of 1908), O. 22, Rr. 3 
and 11 — Substitution in place of deceas- 
ed plaintiff — Suit under W. B. Land Re- 
forms Act of 1956 for declaration of title 
as “bhagidar” — Plaintiff dying pending 
appeal — Plaintiff not cultivating land at 
the time of his death — Held the fact did 
not affect right of substitution of legal 
heirs — S. 15-A of the W., B. Act did not 
apply — (West Bengal Land Reforms Act 
(10 of 1956), S. 15A). 


Anno: AIR Comm, C.P.C, (êth Edn), 
QO. 22, R. 3, N. 2, 


(B) Civil P.C. (5 of 1908), O. 22, Rr. 11, 
9, 3 — Appellant dying when appeal was 
pending — Legal heirs can be substituted 
in spite of recording of abetment, AIR 
1961 Mys 197, Foll. 


Anno: AIR Comm, C.P.C, 
O. 22, R. 9, N, 5-A. 


Samir Kumar Mukherjee and Souren- 
dra Prosad Talukdar, for Petitioners; 
R. K. Banerjee, B, Ghose Roy, S, Bhunia 


(8th Edn.), 
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and Miss Sarda Parmar, for Opposite 
Parties, 
CV/CV/B98/78/DLD/VBB 





ATR 1978 NOC 168 (CAL) 


PRADYOT KUMAR BANERJEE AND 
GANENDRA NARAYAN RAY, JJ. - 


Dwarka Das Daga and others, Peti- 
fioners v. Building Tribunal (Corporation 
of Calcutta). and others, Respondents, 

Civil Rule No, 220 of 1976, D/~ 3-6= 
1977, l 

(A) Calcutta Corporation Tribunal (Con- 
duct of Business) Rules (1965), K. 20 — 
Powerg under — Scope. 

Rule 20 gives the power to the Tribunal 
fo amend any defect or error in any order 
or proceeding in an appeal or make such 
orders as may be necessary for the ends 
of justice or to prevent abuse of the pro< 
` cess of the Tribunal, This power is ana- 
. Jogous to the power under S, 151 of the 
Civil P, C, 

In the instant case the Tribunal made 
an order because the Corporation could 
not produce the Gazette notification show- 
ing the amendment of R. 5A (1) of 
Schedule XVI of the Calcutta Municipal 
Act. When they got hold of the Gazette 
copy, the application was made for the 


reconsideration of the order passed by 


the Tribunal, 


Held, that the Building tribunal was 
` §ustified in setting aside the earlier order 
after giving hearing to the appellant, The 
Tribunal had power under R, 20 to do so 
and if they fail to exercise the power if 
would amount to the negation of justice, 
inasmuch as, the rule was in existence af 
the time when the order was passed buf 
no authenticated copy was produced by 
the Corporation and it amounted to a 
patently illegal order without considera= 
tion of the mandatory and statutory pro= 
visions of the Calcutta Municipal Act, 
Therefore, for the ends of justice the Tri- 
- bunal rightly exercised the power under 
R. 20. . 

(B) Calcutta Corporation Tribunal 
(Conduct of Business) Rules (1965), R. 20 
— Exercise of powers under — No period 
of limitation prescribed — Question of 
delay or application for condonation 
thereof does not arise. 


B. C. Dutt and P, Dutt, for Petitioners; 
Bratin Banerjee, for Opposite Parties, 


JU/KU/D322/77/CWM 


ceedings the points 


A.LR, 


AIR 1978 NOC 169 (CAL) 
MRS, JYOTIRMOYEE NAG, J, 

Haradhan Sau, Petitioner v, Gopal Das 
Banerjee, Opposite Party, 

C, R. No. 3048 of 1976 Dj- 2~3-1978, 

(A) Civil P, C. (5 of 1908), O. 41, R. 29 
= Remand for, taking additional evidence 
— Points on which evidence is to be 
adduced to be specified — Appellate 
Court itself to pass judgment considering 
such evidence, T 

According to R. 29 of O, 41 # is incum-_ 
bent on the appellate Court when direct- 
ing additional evidence to be taken to 
specify the points to which the evidence 
is to be confined and record on its prox . 
specified and there- 
after the trial Court should send back ` 
the record to the appellate Court for 
passing judgment after hearing the 
appeal taking into consideration the addi- 
tional evidence adduced before the trial 
court. Sending back the case on remand 
to take evidence and directing the trial 
court to pass the judgment is not in 
accordance with law, 

Anno: AIR Comm, Civil 
Edn), O, 41, R. 29, N, 1, 


(B) Civil P. C. (5 of 1908), O. 41, R. 27 
- Scope — Additional evidence must be 
essential to the court to pass a proper 
judgment — Additional evidence im- 
properly brought must be ignored, | 

If additional evidence is allowed to be 
adduced contrary to the principles 
governing the reception of such evidence 
it will have to be ignored and the case 
decided as if it is non-existent. The legiti- 
mate occasion for the application of O. 41 
R, 27 is when, on examining the evidence 
as it stands, some inherent lacuna or 
defect becomes apparent not where a’ 
discovery is made outside the court of 
fresh evidence and the application is 
made to import it, The true test is whe~ 
ther the appellate court is able to pro- 
nounce judgment on the materials before 
Et without taking into consideration the 
additional evidence sought to be adduced, 


Where the additional evidence was 
available at the time of the trial but due. 
to wrong advice of the lawyer th. 
were not tendered and, ther 
appeal the prayer for 
documents was made an 
Court nowhere said 


P, C, (8th 










fo be adduced, 


1978 

Anno: AIR Comm. Civil P, C, 
Edn.) O, 41, R. 27 N, 8. 

Saktinath Mukherjee and Bhaskar 
Ghosh, for Petitioner; B, K. Mitra for 
Opposite Party, 

DV/DV/B 345/78/ABO/DVT `. 


(8th 


\ AIR 1978 NOC 170 (CAL) 
DIPAK KUMAR SEN, J. 

- Sachipati Guin, Petitioner v, The First 
_ Land. Acquisition Collector and others, 
Respondents, __ 

Matter No, 82 of 1974, D/- 8-3-1977. 

Land Acquisition Act (1 of 1894), 
S. 6 — Notification under — Public pur- 
pose — Absence of material to show mala 
fides of authorities — Court has to accept 
declaration of public purpose, 


Where a declaration is made under 
S. 6, the Court, in the absence of material 
to hold that the authorities have acted 
mala fide or fraudulently or in colourable 
exercise of power, Court has to accept 
the impugned notification as being sup- 
ported by conclusive evidence not only 
of the public purpose but of the actual 
amount of lands required for such public 
purpose, AIF. 1967 SC 1081; ATR 1970 SC 
984; ATR 1971 SC 1033 and AIR 1972 Cal, 
320, Rel. on, 


FU/FU/C 31/77/GGM 





AIR 1978 NOC 171 (CAL) 
DIPAK KUMAR SEN, J, 
United Commercial Bank, Plaintiff v, 
Prasun Bose and another, Defendants, 
Suit No. 29 of 1975, D/- 9-5-1977, 
(A) Banker’s Books Evidence Act (1891), 
' S. 4 <= Copies of Statements of accounts 
— Can he relied on to prove Bank’s de- 
mands when payment of money by bank 
is unchallenged and corroborated by 
other evidence, 


It is not the case of the guarantor 
either in his pleading or in evidence 
that no payment. was made to the princi- 
pal debtor (customer) by the Bank, Nor 
“this suggested to the Bank’s witness, 
“also adduced independent evidencs 

“of the Statement of account, 
“ch Manager deposed that 

“x were allowed to the 

^nd Bank did lend 
“sspondence tendered 

“oborate the state- 

`t must be held 

‘as duly proved 
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the statement as required under the - 
Banker’s Bank Evidence Act and it can- 
not be said that the same is not genuine 
or valid. AIR 1967 SC 1058 Disting, 


(B) Evidence Act (1872), S. 34 — Pro- 
visions contained under — Do not apply 
to credit entries of accounts which 
reduces liability of customer by giving 
credit, 

(C) Contract Act (1872), S. 127 — Con- 
sideration for guarantee — Bank conti- 
nuing the existing account of its customer 
on executing agreement of guarantee — 
Held that was sufficient consideration. 
AIR 1964 Raj 76 Disting. 


HU/HU/C 737/77/PNK/IMVJ. 


AIR 1978 NOC 172 (DELH) 
B. C, MISRA, J. 


Das Raj Kalra, Petitioner v, Makhan 
Singh, Respondent. 

S, A, O, No. 231 of 1977, DJ- 29-9-1977, 

Delhi Rent Control Act (1958), Ss, 14(1) 
and (2) and 15(1) — Escaping eviction 
otherwise than by an order under 
S. 15(1) will not amount to first benefit 
ws, 14(2). | 

In the first eviction petition ufs, 14(1} 
for non-payment of rent, the tenant de- 
posited the rent up to date on the first 
hearing and no order u/s, 15(1) was 
passed: The petition was heard on other 
grounds pleaded and it was observed that 
rent offered to the landlord was refused 
by him, 

Held that there having been no order 
u/s. 15(1) in the earlier proceeding, the 
tenants escaping from eviction for 
other reasons could not amount to first 
benefit as could deprive him of the 
protection u/s, 14(2) in the subsequent 
proceeding, AIR 1977 Delhi 247, Foll, 

B, J, Nayyar, for Petitioner; Gaja Nand, 
for Respondent, . 


DV/DV/B 457/78/TVN/VBB 








AIR 1978 NOC 173 (GAUHATY 
l BAHARUL ISLAM, J, 

Dulal Chandra Baruah, Petitioner v, 
Tarun Chandra Gogoi and another, Res- 
pondents, 

Election Petition No, Œ of 1977, D- 
4~3~1978, 

_ (A) Representation of the People Act 
(43 of 1951), S. 100 — Setting aside of 
elections — Principles to be kept in mind. 

One of the salutary principles that 
should be kept in mind is that the 


78 


` election of a returned candidate should 
not be lightly set aside, as he has won 
the election apparently by securing 
majority of votes; and holding of a fresh 
election means numerous botherations, 
huge expenses, loss of public time and 
money, and uncertainty of public repre« 
sentation from the constituency in ques« 
tion, At the same time it must also be 
remembered that the purity of the poll 
must be maintained; and if it is violated, 
by violating the provisions of the law, 
and thug the election is won, it has to be 
set aside. ATR 1977 SC 208, ATR 1976 SC 
1599 Rel, on 

Anno. AIR Manual Representation of 
the People Act (1951) S. 100 Note 1, 

(B} Representation of the People Act 
(43 of 1951), Ss. 123, 190 — Charge of 
corrupt practice — Proof. 


A charge of corrupt practice fs of 
quasi-criminal nature and the commission 
of the corrupt practice must be proved 
beyond reasonable doubt and not by 
mere preponderance of probabilities. The 
Court must look for serious assurance, 
unlying circumstances or unimpeachable 
documents to uphold grave charges of 
-corrupt practices which might not mere~ 
ly cancel the election result, but extin- 
guish many a man’s | public life. Where 
the election petitioner seeks to prove 
charge by purely partisan evidence the 
Court would have to approach the evi- 
dence with great care and caution, 
scrutiny and circumspection, and would, 
as a matter of prudence though not as a 
rule of law, require corroboration of such 
evidence from independent quarters, 
unless the Court is fully satisfied that 
the evidence is so creditworthy and true, 
spotless and blemishless, cogent and 
consistent, that no corroboration to lend 
further assuranze is necessary. Before an 
inference can be drawn by the Court 
from the non-examination of a witness 
by the Respondent, the Court must first 
find that the testimony of witnesses 
examined against the successful candi~x 
date is acceptable, so that the initial- 
burden which lay on the election-peti~ 
tioner was discharged to the satisfaction 
of the Court, Even if the nature of the 
trial of an election petition is not the 
same in all respects as that of a criminal 
trial, the burden of proving each and 
every ingredient of the charge in an 
election petition remains on the peti~ 
tioner, 

Anno,— AIR Manual Representation 
of the People Act (1951) S, 100 Note 3 
S. 123 Notes 1, 3, 


Notes of Cases 174 , 


A.LR, 


(C) Representation of the People Act 
(43 of 1951), S. 1237) — Consent of 


candidate — Proof, 


The fact of concentration of work by a 
person in a particular constituency may 
suggest consent of a cendidate for carry~ 
ing on his election campaign, but. nof 
necessarily consent to commit corrupt 
practices, 

Anno.— AIR Manual Representation of 
the People Act, S. 123 N, 29, 


(D) Evidence Act (1 of 1872), S. 60 -= 
Hearsay evidence — What constitutes, _ 

The exact scope of the rule of hearsay 
is patently unclear, A piece of evidenca 
may be hearsay for one purpose but may 
not be so for another, The petitioner 
gave evidence that he was told by the 
O/C of Mariani Police Station that the 
vehicles of the Janata Party and the 
drivers were detained in the Thana in 
the night of March 18, on the insirucnon 
of the Home Minister: 


Held that the above mentioned pieces 
of evidence of the petitioner were admis- 
sible under S, 60 for, the petitioner 
heard the O/C of Mariani Police Station 
telling him so, whatever might be its 
value, But it was not admissible fo prove `~ 
that the Home Minister instructed the 
O/C of Mariani Police Station to seize 
the vehicles. In the latter case it would 
be hearsay. 

Anno.— AIR Manual Evidence Act, 
S, 60 Notes 8, 9, 10. 


J. P. Bhattacharjee, P. C. Kotoki, S. N. 
Medhi, J. M, Choudhuri, Prashanta Kr, 
Goswami, A. K. Bhattacharyya, Joginder 
Singh and Miss H. Khatun, for Petitioner; 

R. C. Choudhury, Ram Panjawani, D. C, 
Goswami, N. N. Saikia A. S. Bhatta- 
charjee, Liladhar Kataky and Bhargab ~v 
Chowdhury, for Respondents, 


BV/CV/A 599/78/DHZ 





AIR 1978 NOC 174 (HIM. PRA) 

= 1978 Sim L. C. 97 

CHET RAM THAKUR, J, 

Puran Singh, Petitioner v, State 

H. P. and others, Respondents, 
Civil Writ Petm No, 67. of 1971, 
14-12-1977, l 
East Punjab Holdings 
and Prevention of Fr 
(50 of 1948) S. 42 —. 
Goyt. remanding: 
Settlement Office 
tion Officer to d 

wa Deputation 


of 
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ficer by Settlement Officer te demar- 
‘ate land is invalid — Report of S. O. 
ased on findings of A. C. O. would also 
invalid — Government could not act 
m that report, AIR 1923 Mad 351 Rel. >n, 


K, D. Sood, for Petitioner; Advocate 
yeneral (for Nos, 1 and 2) and H. S, 
[Thakur (for Nos, 3 to 5) for Responders, 


3V/CV/A 765/78/GNB/VBB 





N 


-TAYR 1978 NOC 175 (J & K) 
MIAN JALAL-UD-DIN, J. 


On a difference of opinion between 
M. R. A, ANSARI, C, J, AND MUFTI, J.) 


Custođian E, P, Jammu, Appellant v. 
M/s. Kamal Industries and others, Ra2s- 
sondents, 


L, P, A, No, 2 of 1976 DJ- 8-11-1976. 


Jammu and Kashmir Evacuees (Adm“n- 
istration of Property) Act (2006), S. 35 — 
Suit relating to property of evacuee — 
Notice under S. 35(1) not given to Cusio- 
dian — Held on facts that mere non-issue 
of notice to Custodian would not disentxle 
him te be impleaded as party to the sui. ; 


Civil Original Suit No. 104 of 1975, Di. 
{9-4-1976 (J & K) Reversed, 
Per Mian Jalal-Ud-Din, J. (agreeing 


with Mufti Baha-Ud-Din, J. and differing 
from M, R. A. Ansari, C. J.): In the 
present case, the suit properties belor.g< 
ed to a trust of which defendants Nos $ 
to 10 were the trustees, One M who be- 
came an evacuee was a lessee of a pcr- 
tion of the land, He built the factory and 
raised superstructures on the land, [tm 
fendants 1 to 10 executed a lease deed in 
favour of the plaintiff in respect of the 
premises which included the factory. 
M’s leasehold interests were taken over 
by the Custodian of Evacuees Property 
under the J & K Evacuees (Administra~ 
tion of Property) Act. The Custodian 
leased out some of the portions of tkis 
property in hig possession to defendants 
14 to 23, The period of lease expired y 
the time the plaintiff brought the pre 

banit, Meanwhile defendants 14 to 23 
motices were issued by the 
= vacating the property cid 
¿hese notices, They, m 
ed suits for injunction 
dian from evicting 
pending. Subs>- 
, to 10 executed 
ct of the suid 
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properties in favour of defendants 11 to 


In the present suit the plaintiff claimed 
relief of declaration to the effect that he 
was the lessee of the suit property and 
that lease deed in favour of the defen- 
dants 11 to 13 wag void, At this stage, 
the Custodian filed an application under 
O, 1 R. 10, CPC for being impleaded zs a- 
party to the suit, 


While deciding the question of implead- 
ment of the Custodian, the material issue 
for determination was whether the super- 
structure belonged to defendants 14 to 
23 or to the evacuee whose rights and 
interests subsequently devolved upon the 
Custodian, Another question for determi- 
nation was as to what were the rights of 
the Custodian in the property when a 
decision on the question of declaration 
either in favour of the plaintiff or the 
defendant was given, 


Held that on the speciality of S., 35 the 
Custodian was a proper party and that 
he must be implealed as a party to the 
suit. The present case wag governed by 
S. 35 and not by O. 1, R. 10 CPC. When. 
a question relating to the interests of an 
evacuee was raised, then under S, 35 (1) 
a statutory duty was cast on the court to 
issue notice to the Custodian, Having not 
done so, the Custodian who had himself 
moved the Court for his impleadment as 
a party, his case cannot be shut on che 
ground that he had got no interest in she 
matter, Under S, 35 (2) the Court is em~ 
powered to make the Custodian a party 
to the suit when the Court is satisfied 
that such addition ig necessary or prover 
for the satisfactory determination of the 
suit or the proceedings as also to protect 
the interests of the evacuee, Therefore 
the impleadment of the Custodian was 
proper for satisfactory determination of 
the questions involved in the suit ag he 
was vitally interested and concerned 
therewith, The Custodian was directly 
and not only remotely interested in “he 
result of the suit: AIR 1960 J & K 67 
Distinguished, AIR 1959 All 574 Relied on, 
Civil Origine] Suit No, 104 of 1975 Dj/- 
19-4-1976 (J & K) Reversed, 


I, K, Kotwal, for Appellant. S, P. Gupta, 
T, S, Thakur and Z, A, Shah for Res~ 
pondents, - 


BV/CV/A 443/78/MBR 


a rene 
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AIR 1973 NOC 176 (KAND) 
= (1978) 1 Kant LJ 269 
M. S, NESARGI, J, 
Sannarangappa, Petitioner v. The Land 
Tribunal and another, Respondents, 
a Petn, No, 10230 of 1976, D/~ 27~1- 


Karnataka Land Reforms Act (10 of 
1962), Ss. 48-A, 112 — Karnataka Land 


Revenue Act (12 of 1964), Ss. 129, 133 — . 


Karnataka Land Revenue Rules (1966), 
R., 43 — Power to decide whether entry 
in mutation register is genuine or noft, 
does not vest in the Land Tribunal, 


ae 


Where the Land Tribunal, Iooking into 
the matter by itself, rejects the claim of 
the petitioner to occupancy right over 
certain land, on the ground that the entry 
in the pahan? column viz,, 12 (2} of tha 
record of the rights, had been tampered 
to include the name of the petitioner, and 
the order does not make out whether the 
Tribunal looked into the extract of the 
record of rights or original record of 
rights, the order of the Tribunal 
must be quashed for not following the 
procedure prescribed by S, 48-A (4) of 
the Karnataka Land Reforms Act, 1962, 


The Tribunal had to verify what had 
been submitted by the petitioner in form 
No, 7 in the manner deemed just by ft, 
Such verification necessarily includes 
looking into the pahani columns of the 
record of rights and drawing presump- 
tion in law as prescribed by S, 133 of the 
Karnataka Lend Revenue Act, 1964, 


The provisions of the K, L, R, Act and 
K.L.R. Rules leave no doubt that the ex- 
clusive jurisdiction and power to decide 
whether an entry in the mutation regis~ 
ter is genuine or not or it is to be chan= 
ged or not to be changed, ig vested in the 
prescribed officer, 


A machinery is set up by the Karna- 
taka Land Revenue Act, 1964, to go into 
such questions in regard to entries in the 
mutation register and consequently in re= 
gard to entries in the record of rights, 
As against this the Land Revenue Tribu- 
nal cannot assume power to go into thesa 
questions, 


B. G. Sridharan, for Petitioner; Ven- 
katachaliah (for No, 1) and K. Chandra= 
sekhar, (for No. 2) for Respondents. 


CV/DV/B209/78/VBB ` 





A.LR, 


AIR 1978 NOC 177 (KANT) 
= (1978) 1 Kent LJ 18 
M. S, NESARGI, J. 

Ningamma, Petitioner v, The Land Tri- 
bunal and others, Respondents, 

Writ Petn, No, 4128 of 1976, Dj- 18-11» 
€977, KE 

Karnataka Land Reforms Act (10 of 
1962), S. 48-A — Application for settle- 
ment of occupaney claim — Petitioner 
filing application after the very same`land 
had been already settled on another per- 
son after due public notice — Extension 
of time to file application does not con- 
fer a right to get the case re-opened. 


From the case of the petitioner herself ~ 
her application came to be filed five 
months after the claim of respondent-2 
in regard to the very same land was set- 
tled by the order passed by the Tribunal, 

Section 48-A (2) provides that on re- 
ceipt of the application, the Tribunal 
shall publish or cause to be published a 
public notice in the village in which the 
land is situated calling upon the landlord 
and all other persons having an interest 
in the land, to appear before it on the 
date specified in the notice. The land in 
question is survey No. 271/2 of Maddur, 
The petitioner ig a resident of Maddur, 
Therefore, it is clear that in the applica- 
tion filed by respondent-2 a public notica 
ag per the above provision must hava 
been issued, When that is so, the peti- 
tioner ought to have, in response to the 
said public notice, appeared before the 
Tribunal and put forth her claim, She 
has failed to do so, Merely because time 
for filing applications under S, 48-A of 
the Act came to be extended, it cannot 
be said that claims already disposed of 
according to law, ought to be re-opened, 


N, S, Suryanarayana Rao, for Peti-« 
tioner; W, K. Joshi, for Respondent No, 2 


AV/AV/A51/78/ABO/VBB 





AIR 1978 NOC 178 (KANT) 
= (1978) 1 Kant LJ 374 
M. RAMA JOIS, J, 

Muhammad Yacoob Hussain, Petitioner 
v. Smt. B. Mahendar Kaur -and othgg 
Respondents, 

Writ Petn. No, 4322 of 193 
1978, 

Karnataka Rent 
1961), S. &(2) Provi 
Control Rules 
‘Any officer of t 
Person appoin 











1978 


High Court ig not a Government servait 
~ Hence direction issued by State Gos- 
ernment under Proviso to S. 8(2) to allot 
a building to him is invalid — Not being 
a Govt. servant he is also not entitled 
to claim preference under Rule 4(B). 
AIR 1956 SC 285, Relied on, - 

A. M. Farooq, for Petitioner; H. S. Sait 
(for No. 1) and U, A, Khader (or No. 2), 
for Respondents, 


DV/DV/B415/78/KHA/LGC 





AIR 1978 NOC 179 (KER) 


V. P. GOPALAN NAMBIYAR, C. J, AND 
G. BALAGANGADHARAN NAIR, J. 


C. C. Mani, Appellant v, 
Kalathil and others, Respondents, 


W.A. Nos. 339 and 340 of 1977, O/- 
14-2-1978. 

Constitution of India, Art. 226 — Error 
apparent on the face of the record — 
Award of contract for irrigation proj:et 
by tender — Acceptance of tender — In- 
terference under Art. 226 on ground of 
mère improper evaluation of tenders zot 
warranted — O. P, No. 4097 of 1977 (Ker) 
Reversed, 


No mala fides proved — . No violation 
of principles of natural justice — No 
arbitrariness or undue preference or 
favour shown to respondent in accep-ing 
his tender —- Mistake, if any, commited 
by the Superintending Engineer, in eva- 
luation of tenders, held, was not a mis- 
take of law apparent on the face of the 
record which alone could attract the 
jurisdiction of the High Court under Artix 
cle 226 — It was only a mistake made 
bona fide by the Superintending Engin:er. 
in the discharge of a function legitimate« 
ly within his province, and in which, his 
word was to be the last — Interference in 
that sphere by the High Court was un- 
justified, O, P, No. 4097 of 1977 (Ker) Re- 
versed, 


(Direction by High Court to State or 
an Officer duly authorised, not below the 
rank of Superintending Engineer. to 
scrutinize and evaluate all the tenders 
afresh and consider claims of tenders for 
award of contract in accordance with law, 

ei also not justified) 


eo \TR Comm. Const, of India "and 







339 & 340 of 12773 
2 & 3) in YA. 


' The Administrator, 


Kurien E, 


Notes of Czsas 079-189 ; 81 


No. 339 of 1977 and S, Warayana Poti and 
M. P, Abraham (for No, 2) in W.A, No, 
340 of 1977, for Respondents, 


DV/EV/B443/78/LGC/VBB 





AIR 1978 NOC 180 (CAL) 
SUDHAMAY BASU J, 


Mriganka Mohan Sur, Petitioner v, 
Bally Municipality 
and others, Respondents, 

Civil Rule No, 7263(W) of 1969, D/- 
28-9-1977, 

(A) Bengal Municipal Act (15 of 1932), 
Ss. 165 (A), 130 and 138 (dd) — Unau- 
thorised structures on holding — Trespas- 
sers’ holdings allotted by numbers of hold- 
ing and trespassers were shown as 
occupiers without notice to owner — 
Order is illegal, 

Sections 165 (A) and 138 (dd) relate to 
assessment S, 165 (A) does not empower 
the municipality or the Commissioners to 
sub-divide the holdings, The section only 
enables the municipality to recover taxes 
from unauthorised occupier of holding. 
Section 130 provides for assessment in case 
of lend or building being sub-divided into 
separate shares. It has to be done on thea 
application of a co-owner and after giv- 
ing an opportunity to the other co-owners 
to be heard, No doubt Section 165 (A). 
provides for recovery of tax from unau- 
thorised occupier of holding, but the se- 
cond proviso to the section makes it clear 
that the assessment or recovery made in 
this ‘section shall not by itself be deem~ 
ed to confer upon such person any right 
or title ag the lawful - occupier of the 
holding, Though the Sections relate to 
assessment they do not relate to or con- 
fer any right upon the municipality to 
effect sub-division of holding, 


Again S, 138 (dd) contemplates altera- 
tion “consequent on an amendment of 
this act”, This relates to altering valua~ 
tion necessitated by amendment, The 
sub-division even in the garb of altering 
valuation cannot be said to have been 
necessitated by any amendment, 


(B) Bengal Municipal Act (15 of 1932), 
S. 330 — Erection of buildings without 
permission — It is for the municipality 
to take steps for their demolition, 


The municipality could he directed to 
take immediate steps, according to law 
for demolition of unauthorised structures 
raised on different portions of the hold- 
ing and remove the names of unautho- 
rised occupants from the assessment 


82 Notes of Cases. 181—182, 


register and registers as allottees of 
bynumbers of holding, But this will 
be without prejudice to the rights 
of the municipality to take law- 
ful steps so long as the unauthorised 
occupants are not evicted, under Ss. 165A 
and 136 (dd) which provisions by them- 
selves, however, would not entitle the 
municipality to allot any bynumber or 
make any sub-division of the holding. 

(C) Constitution of India, 
Affidavits in opposition — Grounds for 
dismissal of petition. cannot be added sub- 
sequently. 

Public orders, publicly made, in exer- 
cise of a statutory authority cannot be 
construed in ‘the light of explanations 
subsequently given by the officer mak- 
ing the order of what he made or what 
was in his mind or what he intended to 
do, AIR 1952 SC 16. Relied on, 

Held, that the ground -that the peti- 
tioner had suppressed material facts and 
hence the petition was liable to be dis- 
missed could not be added subsequently. 

S, D. Banerjee, Somen Bose and Prithis 
Roy, for Petitioner; Arun Kr, Dutta (Jr) 
and Nanda Lal Pal, for Respondents, 


AV/AV/A274/78/MVI 





AIR 1978 NOC 181 (MADH PRA) 
= 1978 MPLJ 194 
R. K. TANKHA, J. 


Smt, Mathura Bai, Appellant v., Nar- 
bada Prasad and others, Respondents. 


Second Appeal No, 533 of 1969, Dj- 
30-11-1976, 

Evidence Act (1 of 1872), S. 114 — User 
of passage — Presumption of dedication 
in favour of public — When can be 
drawn, | 

The essential ingredient in order to 
come to the conclusion as to whether 
there has been a valid dedication 
by a owner of the land is that it 
must be proved that there is a 
clear intention on the part of the owner 
to dedicate his land accordingly, and the 
user by the public must be based on the 
sanction received from such intention of 
the owner, Therefore user as of right by 
the public justifies the inference of an 
‘intention to dedicate the land as a passage 
but it is always a question of fact whe= 
ther such intention can be inferred or 


not. The mode cf acquisition by dedica- 


tion deserves further attention as it bears 
some analogy with the rights of ease= 
ments. Such decication may be made by 
an express grant of it may be presumed 


Art, 226 — 


4 


ALR. 


from a long and continued user on the 
part of the public. Where a dedication is 
by the express terms of a grant or by 
implication from long and continued user 
by the public, such user being only a 
piece of evidence. warranting a rebuttable 
presumption and no more, In order to 
raise a presumption. of dedication, the. 
weight of evidence of public user depends 
upon several factors, | 


In the present case, the ownership of 
the suit passage was with the - plaintiff 
but he had -no right to obstruct the 
passage of the defendant since the entire 
public was using the suit passage. 

Anno: AIR Manual (3rd Edn.) Evidence 
Act S. 114 N, 116. ` 

A. L. Halve, for Appellant, 


BV/BV/A476/78/MBR 


AXR. 1978 NOC 182 (MADH PRA) 
M. L. MALIK, J. 


Ramanlal Premy, Petitioner v, Shiv 
Pratap Singh and another, Respondents. 


Election Petn, No, 21 of 1972, D/- 10-3- 
1975. 


Representation of the People Act (43 of 
4951), S. 81 (1) — Presentation of petition > 
=- Must be by candidate himself — Pre- 
sentation by his counsel held as invalid. 


Sections 81 and 87 of the Act make it 
clear that the provisions of Civil P. C, 
could be invoked only in absence of pro- 
cedural provisions in the Act or the Rules 
made thereunder, The manner of pre- 
sentation of an election petition has been 
provided for in the Act itself and, there« 
fore, its scope cannot be extended or en- 
larged by importing into the provisions 
something from CPC or from the gene- 
ral law, It would be wrong to suggest 
that since the trial of an election petition 
begins with the presentation of the peti- 
tion and the “trial” used in a general 
sense, denotes taking judicial note of tha 
state of affairs from the initiation of the 
petition till its final conclusion, the pre- 
sentation of the petition would form an 
integral part of the trial, and because 
the Code applied for trial, it should also 
apply for the presentation of the petition 
by a counsel, Such a construction 1 
render the opening words of 
nugatory, 

In this view of the 
sentation of the electigg 
be made by the can 
the words ‘himsel 
not been incorpo 
section, “The c 













1978 


particularises the person as such. If the 
legislature intended that the presentatioa 
could be done by an authorised agent, the 
provisions of O, 3, R; 1 could have been 
invoked, 

Where the petition was presented by 
the candidate’s counsel and the candidate 
waited outside the room or was some- 
where away, the presentation could not 
be construed as one in his immedia‘e 
presence. The petition was therefore dis- 
missed for non-compliance of S. 81 (1), . 

Anno: AIR Manual (8rd Edn.) R. >. 
Act (1951), 5. 81 N. 11. . 

P. C, Jain, for Petitioner; R, K. Shinde, 
for Respondent No. 2, 
BV/CV/A497/78/MBR 


AIR 1978 NOC 183 (MAD) 
=(1978) 1 Mad LJ 125 
VARADARAJAN, J. 
K. Thaniel Nadar and others, Appel- 


Iants v. R. Anantham Pillai and others, 
Respondents, 

second Appeal No, 
15-10-1976. 

Civil P. C. (5 of 1908), S. 11 — Res 
judicata — Conflict of decisions — Later 
decision though of inferior court super- 


362 of 1974, Dye 


sedes earlier decision of superior court 
and would constitute res judicata. AR 
1917 Mad 950 and AIR 1965 Mys. 290 


Followed. 


Anno: AIR Comm, Civil P, C, ( Sth 
Edn.) S. 11, N. 100. 


CV/EV/B 53/78/JHS/RSK. 





AIR 1978 NOC 184 (MAD) 
= (1977) 1 Mad LJ 125 
NATARAJAN, J.. 
Soundharathammal, Appellant v, The 
Tiruchirapalli Mavatta Mahasuruli Aleva 
Bakthagal Madya Sangam, Respondent. 
Second Appeal No. 597 of 1975 Ds 
30-4-1978. 

Tamil Nadu Hindu Religious gnd 
Charitable Endowments Act (22 of 1929), 
S. 6(20) — Samadhi — When can be said 
to have evolved into a temple — Proof. 

a. Samadhi by itself, and not treated 
wos object of public Hindu religi- 











sres for a place being 
of public religious 
sid be a place of 
ould be acce=t- 
> the benefit of 


Notes of Cases 183—185 i : B3 
the Hindu cornmunity or a section thereof 


and/or the worshippers have been using, 
as of right, the religious institution as a 
place of public religious worship, 

Held that one of. the essential require- 
ments, viz., dedication of Sri Surulandavar 
for the religious use and benefit of the 
public being absent the Samadhi though 
of a saint was not entitled to recognition 
as a temple. 

Held further thaf Inasmuch as the main 
or major attraction continued to be the 
samadhi of Sri Suruliandavar the build- 
ing of Vinayakar temple on one side ot 
the samadhi and the consecration of a 
Vel on the other side could. only be 
considered adjuncts to the samadhi and 
not factors which had the effect of ele~ 
vating the samadhi to the category of a 
temple. AIR 1954 Mad, 1027 Rel. on; AIR 
1954 Mad 393 Distinguished, 

Similarly merely because the members 
of the public were allowed to attend 
religious festivals and ceremonies, it 
could not be straightway said that such 
user was due to an inherent or acquired 
right of the public to visit the shrine and 
offer worship. Case law Rel, on, 


GU/HU/C 355/77/GDR 





AIR 1978 NOC 185 (MAD) 
i (1977) 1 Mad LJ 382 
RAMANUJAM, J, 

E. K. M. K. Nawabjan, Appellant v, 
Krishnan Chettiar and others, Respon- 
dents, 

A. A. O. No, 68 of 1975 D/- 20-7-1978. 

(A) Civil P. C. (5 of 1908), O. 5 R. 11— 
Due service — No presumption of due 
service on one defendant, merely because 
other defendants who are his brother and 
mother have been duly served and have 
appeared in the court. 

{B) Civil P. C. (5 of 1908), O. 5 R. 17— 
Mode of service — Refusal of notice ten- 
dered by process server — Affixture of 
notice on residential premises — Service 


is proper service — Personal service or 


service by registered post not necessary 
— Sufficient compliance of the rule. 


(C) Civil P. C. © of 1908), O. 21 
Rr. 67(2) & 54(2) — Publishing Procla- 
mation of sale — Mode of — Publication 
in official gazette or local newspaper not 
necessary in the absence of such direc- 
tion by the executing court under R. 67(2) 
— Publishing Proclamation as prescribed 
under R. 54(2) sufficient. - 


(D) Civil P. C. (5 of 1908), O, 21 R. 90 
m- Setting aside sale in execution — 
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Merely saying that the property fetched 
a low price or would fetch a higher 
price if resale is ordered ig not enough—~ 
Concrete material should he placed 
before court, 


P, Venkatachalapathy, for Appellants 
= A Krishnan, for Respondents Nos, $ 
and 2, 


I0/IU/D 363/77/ABO/VSS 





AIR 1978 NOC 186 (ORISSA) 
S, ACHARYA, J, 

‘Dikhei, Appellant v, Bishnu . Charan 
Saho and another, Respondents, 

Second Appeal No, 117 of 1975, Dj- 
21-2-1978, 

Orissa Estates Abolition Act (1 of 
1852), S. 8(1) — Tiller’s interest — Does 
not vest in State. 


The Orissa Estates Abolition Act is 
intended to abolish all intermediaries 
and rent recoveries, The . interest of 
such persons vest in the State on 
the abolition of the estate under 
the Act, but the interests of the 
tillers of the soil, ie, the tenants are 
not at all touched by the said Act, AIR 
1962 SC 1912 and Second Appeal No, 145 
of 1965 D/- 6-1-1970 (Orissa) Relied on. 


M. Patra, B. Dagara and G. G 
Mahapatra, for Appellants R. C. Patnaik 
and R, K, Patnaik, for Respondents, 


CV/DV/B 164/78/KHA/VBB 





AIR 1978 NOC 187 (ORISSA) 
= 44 Cut LT 568 
R. N. MISRA AND K, B. PANDA, JJ, 
Ahsan Mahammad, Appellant v, The 
State of Orissa and others, Respondents, 
F, A, No. 148 of 1969, D/~ 27-9-1977, 


Orissa Forest Contract Rules, R. 25 — 
Tilicit felling of trees by forest contractor 
=- Assessment of compensation by D.F.O. 
~~ Contractor not afforded opportunity 
of being heard — Assessment cannot be 
enforced — Constitution of India, Art, 226 
=- Natural justice, 

R. 25 contemplates a  guasi~judicial 
adjudication by the D.F.O, and therefore 
the application of rules of natural justice 
cannot be ruled out, Hence the detere 
mination of compensation by the D.F.O, 
for illicit felling of trees by the fores 


_vontractor, without enquiry, and withoui . 


ALR, 
giving him an opportunity of being heard 
cannot be allowed to be enforced, (1969) 
3 WLR 706 Rel, on} AIR 1970 SC 1955 
Dist; AIR 1971 SC 40 Considered, 

G. Rath, R, K, Rath and N, C, Panigrahi, 
for Appellant; Addl, Govt, Advocate, fog 
Respondents, . 


KU/LU/E'171/77//GNB/VBB ` 





AIR 1978 NOC 188 (ORISSA) 
= (1977) 1 CUT WR 16 
S, ACHARYA, J. 

Indramani Tripathy, Appellant v 
Pravakar Panda, Respo ndent, A 

Second Appeal No, 314 of 1973 Dj- 
H3~1-1977, 

Orissa Money-Lenders Act (3 of 1939), 
S, 7(a) — Orissa Money-Lenders Rules 
R. 11 (iii) — Suit for recovery of loan — 
Copy of genuine accounts relating te 
suit transaction must be filed — Filing 


copy of false and fabricated accounts 
does not amount to compliance of 
R. 11(iii). 


The Registered money-Iender has to 
maintain correct accounts and particulars 
of his money-lending business, and in a 
suit for recovery of loan he has to sub< 
mit a copy therefrom of the genuine 
accounts relating to the suit transaction, 
The formality of the provisions of Sec- 
tion 7(a) and Rule li (iii) ig not complied 
with on merely furnishing- false or in- 
correct accounts and particulars of the 
money-lending business, In maintain- 
ing accounts of one’s mongy-lending 
business one may commit genuine mis- 
takes here and there in the account books, 
for one may not be very proficient in. 
keeping accounts of such business in a 
very meticulous manner, Therefore, 
barring such genuine errors and/or in= 
advertent mistakes in the account books, 
if it is found that the accounts maintained 
are absolutely incorrect and/or are fabri- 


- cated, then the requirements of the above~ 


mentioned provisions are not satisfied by 
filing a copy of such false, Incorrect or 
fabricated accounts, (1967) 33 Cut LT 697 
and (1961) 27 Cut LT 230 Rel, on, (197i 
ECut WR 949 Distinguished, 


Madan Mohan Das for Mz 
for Appellant; K. M. Sway 
K, C, Lenka and D, D. 


CU/CU/A 748/77/AS/ 
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fa sl 1978 NOC 188 (ORISSA) 
e. (1977) 2 Cut WR 916 
R. N, MISRA AND P, K, MOHANTI, JJ. 

Krushna Chandra Pradhan and another, 
Petitioners v, The State of Orissa and 
another, Opposite Parties, 

Original Jurisdiction Case No. 714 of 
E976, D/~ 20-12-1977, 

Constitution of India, Art, 22€(3), 
Orissa Land Reforms Act, (16 of 1960), 
Ss, 42, 43(1), 44(2) — Alternative remedy 

»~ Inclusion of land of ‘A’ and ‘B’ in 
proceedings under S. 42 against ‘© —- 
Order in proceedings that ‘C’ held sur- 
plus land — Separate proceedings against 
“A” already dropped and those against 
“B” pending — Writ petition by ‘A’ and 
W to quash order in the proceed-ngs 
against ‘C’ — Remedy of appeal keld 
mot available. 

R. Mohanty and S. C. Ghose, for Feti- 
tioners, Addl, Govt, Advocate, for Dp- 
posite Parties, 


BV/BV/A 446/78/AYP 





ATR 1978 NOC 190 (PAT) 
= 1978 BLJ 217 
K, B. N. SINGH C. J. AND 
'B. S, SINHA, J. 
Hiralal Vishwakarma, Petitioner v. 
Vishwanath Sah and others, Respondents, 
Civil Writ Jurisdiction Case No, 1475 
of 1974 D/- 22-8-1977, 


Bihar Privileged Persons Homestead 


Tenancy Act (4 of 1948) S. 2() & (D — 


Privileged Persons Homestead Tenancy 
Rules (1948), R. 5 — Privileged person 
and tenant — Conditions to be satisfied — 
Procedure — Order declaring person as 
privileged tenant — Absence of necessary 
finding before declaration of person as 
privileged person or tenant — Oder 
quashed, 


In view of the imee provisions of 
the Act which make the order of the 
Collector final, it becomes obligatory on 
the part of the Collector to adhere to the 
rules as to the mode of notice, enquiry, 
ecltiding local enquiry ete. and record 

» findings in such matters, The 
“ontained in the Rules as to 
a notice and enquiry ara 









Rteclared a privis 
Collector. The 
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order was challenged in a writ petition. 
In his application respondent No, 1 had 
stated that he held no other land than 
the land on which he claimed to have 
built a house for the past seven years, 
But neither in the report of the Karma- 
chari nor in the report of the Circle 
Inspector there was any mention that the 
facts stated in the application of respon- 
dent No, i were correct nor did they 
say that respondent No, 1 held no other 
Jand besides the land on which he had 
constructed the house or held any such 
land not exceeding one acre, Nor did 
respondent No, 1 in his application say 
that he was not a proprietor, tenure 
holder, under-tenure ‘holder or a maha-~ 
jan and the reports also did not mow 
any light on that topic: 


Held that it was manifest that the 
twin conditions necessary for being a 
privileged tenant within the ambit of 
privileged person either under S. 2(3)(1) 
or 2(i)(2) had not been satisfied in this 
case before the impugned order declaring 
respondent No, 1 to be a privileged 
tenant had been passed, The order had 
consequently to be quashed as the neces- 
sary finding before declaring a person to 
be a privileged person or directing issue 
cf Parcha and fixation of rent had not 


‘been recorded by the Collector under the 


Act, 
B. N. Prasad No. I, for Petitioner, 
Satyanand Kumar, for Respondent, 


CV/DV/B 200/78/VBB 





AIR 1978 NOC 191 (PAT) 
- B., S, SINHA AND M. PRASAD, JJ. 


M/s, Shiva Ram Singh and Co. (P) Ltd., 
Appellant v, The State of Bihar and 
others, Respondents, 


A, F, A, O. No, & of 1977 R), D/- 
3-1973, 
Civil P. C. (5 of 1908), O. 40, R. 1 — 


Liability of Receiver — Estate for which 
Receiver was appointed. in suit, vesting 
in Central Government — Agreement 
which Receiver entered into with Manag- 
ing Contractor for working of Coal Mine 
therein coming to an end by operation of 
Coal Mines Nationalisation Act — 
Receiver not personally liable to appel- 
lant — (Coal Mines Nationalisation Act 
(1973), Ss. 3 and 2(h)). 


_After the estate vested in if, the State 
of Bihar filed suit praying for recovery 


_— ~ 
-~ m 
pra 
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of possession after declaring that leases 
were forfeited. The estate included coal 
mine, The plaintiff was appointed receiver, 
For the purpose of working the mine, 
the appellant company was appointed as 
managing contractor for 10 years under 
an agreement dated 28-8-1970. The appel= 
lant spent money and began extracting 
coal. Afterwards Coal Mines (Taking over 
Management) Act and Coal Mines Na- 
‘ionalisation Act came into force, In 
appeal against an interlocutory order in 
she suit, the Supreme Court directed the 
mine to be handed over to custodian, The 
sustodian took possession of the mine 
from appellant and Receiver in pursuance 
pf court’s’ order dated 22-9-1973. The 
plaintiff's suit was decreed on 25-9-1973, 
The appellant filed an application pray~ 
ing that on account of value of properties 
taken over from him, the Receiver may 
be directed to pay him, The trial court 
discharged the receiver, 


Held: Reading Ss. 3 and 2(h) of the 
coal. Mines Nationalisation Act, it is 
abundantly clear that from the appointed 
day, mines as understood in terms of 
3. 2(h} stood transferred to and vested 
absolutely fn the Central Government 
free from all encumbrances, Even before 
she suits were decreed on 25-9-1973, the 
agreement entered inte between the 
Receiver and the appellant on 28-8-1970 
stood terminated but it was not at the 
Fnstance of the Receiver. As such, 
Receiver cannot be held liable if the 
agreement was prematurely terminated. 
There was no provision in the agreement 
ander which the appellant could ley any 
vlim against Receiver, inasmuch as such 
laim could only lie when there was 
reach of contract, There seems to be no 
Teason or any exigency for the continu- 
ance of the Receiver when the suit itself 
stood decreed on the 25th of Sept. 1973 
and the subject-matter of the suit has 
>assed on into the hands of a third 
party, namely, the Central Government, 
There is no material on the record to 
show that the receiver is still answerable 
to the court for certain matters even 
after the final decree was passed in the 
suit, If the appellant has any cause of 
action in terms of the agreement, dated 
the 28th Aug, 1¢70 it would be open to 
him to file a suit for the determination 
cf such claim and consequential relief, 


Rai Parag Nath and Mahendra Singh 
Chhabra, for Appellant. K. D. Chatter- 
tee, Advocate General, R, N, Sahai Sinha, 


ALR, 
Govt, Pleader, R. K. Choudhary, B. S 
Lall and Umesh Prasad, For Respondents; 
DV/DV/B678/78/VSS, . , a: 





AIR 1978 NOC 192 (MAD) 
BALASUBRAHMANYAN,. J, 

R. Singaravelu, Appellant v, Govindas 
sami Chettiar, Respondent, 

Dats Appeal No, 74 of 1974, D/~ 6-10 
T., P. Act (4 of 1882), Ss. 91, 92 and 100 
— Madras District Municipalities Act 
1920, Ss. 85 and 332 — Tenant paying 
taxes payable ultimately by landlord — x 
— Whether entitled to subrogation to the 
rights of the Municipality to have first 
charge over the property, 


Payment of Municipal property tax to 
the Municipality is a statutory liability 
under the Madras District Municipalities 
Act, 1920. Under S. 85 of that Act, it is 
a first charge on the property. Section 332 
of the Act confers a right of reimburse- 
ment on the occupier of the property to 
reimburse himself from the landlord the 
amounts he has paid to the Municipality 
by way of property tax for the building 
under his occupation, Section 100 of the 
T; P. Act, 1682, does cover such charges, 


On the principle that any tenant in oc- 
cupation of an item of property subject 
to a simple mortgage has an interest in 
the equity of redemption. it must follow 
that he would be one of the persons en= 
titled to subrogation under S. 91 of the 


-T.P, Act, 


As the occupation of the building as 
well as the terms of the tenancy must be 
subject to the provisions of the Madras 4 
Buildings (Lease and Rent Control) Act 
the tenant would be properly described 
ag a statutory tenant having rights of oc- 
cupation, governed by the overriding pro- 
visions of the statute rather than by any 
terms of the contract between him and 
his landlord. 


On the language of S, 91 of the T P, 
Act, the position of a tenant who pays 
statutory dues to the Municipality sho 
be regarded as a fortiori case. V/i 
ference to such a person it ma 
said that what he possesses j 
mere: “right” to redeem 
more, Under S, 332 
trict Municipalities 
as occupier of the 
bound to pay theg 
It seems that hi 















1878 


of S. 91 could not be less than that of 
a lessee paying the taxes or discharging 
the mortgage of his landlord on the basis 
of an agreement, 


Anno: AIR Manual (3rd Edn.), T, P, 
Act; S. 92, N. 2; S, 91 N, 40; S, 100, N. 10, 


BV/BV/A627/78/ABO 





AIR 1978 NOC 193: (CAL) 
= (1977) 4 Cal HC (N) 278 
R. BHATTACHARYA, J, 


Ishan Chandra Ghatak, Petitioner w; 
Sasadhar Maity, Opposite Party. 


C, R. No. 4413 of 1975 D/- 15-2-1977, 


W. B. Land Reforms Act (10 of 1956) 
S. 9(6) — Civil P., C. (1908), S. 115 — 
District Judge: acting as appellate autso- 
rity under S. 9(6) is not a Court: but a 
persona designata — Application for 
revision of his decision not maintainable 
—- Order can be revisable under Art, 227 
Constitution of India — (Constitution of 
India, Art. 227). 


Under S. 115 of the Civil P, C. apzli- 
cation for revision is maintainable against 
the order of the “Court”. If the District 
Judge referred to in S. 9(6) of the W. B, 
Land Reforms Act be not a court but be 
în personal capacity then no application 
under S, 115 C, P, C. will be maintain- 
able against his order. In that case a 
petition under Art, 227 of the Constitu- 
tion of India will be maintainable. In 
the Act there is no indication to hold 
that the legislature intended that the 
District Judge was meant or deemed to 
be a Court so as to come under the 
ambit of S, 115 of the Civil P C, 
On the other hand even in the West Ben- 
gal Land Reforms Rules 1965, there % 
the absence of any provision suggesting 
that the. District Judge referred to in 
S, 9(6) of the Act was a court. Rather 
sub-rule (3) of Rule 8 characterises the 
District Judge as the appellate officer, 
Wherefore, the District Judge as the 
mis authority as mentioned in 
mre Act cannot be held a 
gona designata and his 


revised under S, 115 
643 Cal 247 and 
1975) 79 Cal, 
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Prasanta Kumar Bandopadhyay, for. 
Petitioner; Debaprasad Adhikary, for 

Opposite Party. 


DU/DU/B 415/77/AS/KSB, 





‘AIR. 1978 NOC 194 (CAL) 
= (1977) 1 Cal LJ 398 
R, BHATTACHARYA, J, 


Ishan Chandra Ghatak, Petitioner v, 
Sashadhar Maity, Opposite Party, 


Civil Rev, Case No, 4413 of 1975 D} 


- 9-3-1977, 


West Bengal Land Reforms Act (10 of 
1956) Ss. 2, 8 — Holding — Meaning of 
— Right of pre-emption of person having 
land oo plot out of which portion 
is sold, 


According to the definition of ‘holding*‘ 
in S, 2, the holding means the land or 
lands held by a raiyat and treated as a 
unit for assessment of revenue, The 
definition clearly indicates that the hold- 
ing may include one piece of land or one 
dag or it may include several plots of 
land. The holding is no doubt a unit for 
assessment of revenue, It cannot, there- 
fore be stated that in all caseg holding 
means one particular plot of land or a 
single plot of land, And S, 8 clearly says 
that if a raiyat transferg a portion or 
share of a particular holding, then a co- 
sharer of the holding or a person having 
land adjoining such holding may claim 
pre-emption. Therefore, it cannot be 
contended that the holding referred to 
in S, 8 must be a holding belonging to 
only one person alone or that the entiras 
share of the raiyat must be transferred 
for bringing a case under S, 8 | 


In S, 8 there is no qualifying word to 
‘holding’, Therefore, it must be held 
that the person having land adjoining 
the holding out of which the land was 
sold, has every right to claim pre-emp-« 
tion even if his land is intervened by a 
piece of land held by another co-sharer, 


Bankim Banerjee and Prasanta Kumar 
Bandopadhyay, Petitioner; Debaprosad 
Adhikary, ior Opposite Party, 


DU/EU/B 172/T77/AYP/WNG, 
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ATR 1978 NOC 195 (KANT) 
. «K, S PUTTASWAMY, J. 
N. P, Chinnaraju, Petitioner v, Rama 
and others, Respondents, 


Writ Petn, No, 952 of 1977, Df- 
4-1-1978, | 


Karnataka Bonded Labour System 
(Abolition) Ordinance (1975), S., 8 — 
Liquidation of mortgage debt — Sub- 
Divisional Magistrate making the order 
when the Ordinance had lapsed and had 
not been replaced by an Act of Legis- 
lature — Held the Order was without 
jurisdiction and must be quashed. 


B. K, Ramachandra Rao, for Petitioner; 
C. Shivappa, Govt, Pleader, for Respon= 
dent No, 3, 


CV/CV/B12/78/AS/DVT 


74 Fa 


x 





AIR 1978 NOC 136 (KER) 

ex ILR (1978) 1 Kerala 358 

GEORGE VADAKKEL, J, 
Ramunny Panicker Narayana Panicker, 


Appellant v, Kunju Pennu and others, 


Respondents, 


M. F, A. Nos, 26 of 1975, T40 and 160 
of 1976, 48, 62, 109, 135 and 154 of 1977, 
| D/- 5-12-1977, 


Kerala Insolvency Act (2 of 1956) Ss. 3 
and 79 — Kerala Civil Courts Act (1 of 
1957) Ss. 12 and 13 —— Appeal to whom 
lies — Courts subordinate to District 
Court vested with insolvency jurisdiction 
by notification ~—- Appeal will lie te 
District Court and not to High Court ~ 
S. 79 is exhaustive, 


S. 18 of the Kerala Civil Courts Acf, 
‘1957 will be attracted only to a decree 
or order in a suit and the word ‘suit’ 
mentioned in Section 13 has fo be under- 
stood as a proceeding ‘instituted by the 
presentation of a plaint or in such other 
manner as may be prescribed’, There can 
3e no scope to invoke S, 13 to insol~ 
vyency proceedings, Therefore, it follows 
that the appeal from orders in insolvency 
Droceedings is not fo depend upon valua-< 
tion of total amount of debfs scheduled to 
She insolvency petition, S, 12 of the 
Xerala Civil Courts Act, 1957 does nof 
refer to any valuation, The-fotal value 
ef debts scheduled fo the Insolvency 
petition has no bearing so far as the 
Sorum of appeal is concerned, 


= AIR. 


S. 79 of the Insolvency Act, 1956 
exhaustively and exclusively deals with 
right of appeal, forums of appeal and the 
subject matter of appeal so far ag deci 
sions in insolvency . proceedings are cons 
cerned, i 


It is clear that it is neither the C. È. C, 
nor any other law but the provisions in 
the Insolvency Act alone that will govern 
the right of appeal and determine the 
forum thereof, Under the second proviso 
to S. 79(1) a second appeal lies to the 
High Court from decisions of District 
Courts in appeals arising - from decisions 
under S., 4 of the Act in insolvency pro- 
ceedings on grounds mentioned in S, 100(1) 
of the C.P.C, Further the High Court may 


.for the purposes of -satisfying itself that 


an order made in any appeal decided by 
the District Court wag according to law, 
call for the case and pass such order 
with respect thereto as it thinks fit, This, 


enables the High Court to revise a deci< . 


sion come to or order passed by a 
District Court in appeal preferred unden 
S. 79(1) even if it be that. the said deci- 
sion or order is not appealable to tha 


High Courts on any of grounds mentioned ` 


in S. 100(11) of C. P, C, or tt does not 
arise out of proceedings under S, 4 of 
the Act. S. 115 C. P. C. has no applica-« 
tion to the insolvency proceedings. 


S. 79 is exhaustive as regards right of 
appeal, forum of appeal, the subject of 
appeal, and the pericd cf limitation 
within which the appeal is to be pres 
ferred, 

Any Court on whom insolvency jurise 
diction is competently conferred by a 
notification issued under the proviso to 
S, 3 of the Act, is, for the purpose of 
exercising jurisdiction under the Act, a 


Court subordinate to a District Court. li _ 


so, under S, 79(1), appeals from orders 
passed by a Sub Court lie to the Dis- 
trict Court to which that Sub Court is 
subordinate in matters of insolvency 
furisdiction, and not to the High Court, 
The District Court, to which a Court ` (on 
whom insolvency jurisdiction is -com-< 
petently conferred by Government) would 
be subordinate, is that District Court, 
which, but for a gazette. notificati 
under the proviso, would have r 
the insolvency: case in questi 
discussed, 


N, Raghava Kury 
BV/CV/A848/784 


ws 
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AIR 1978 NOC 197 (ALL.) 
S, D. AGARWAL, J. 


Raghunandan . Lal and another, Peti- 
tioners v. District Judge, and others, 
Opposite Parties, 

Civil Misc. Writ 
D/- 28-4-1978. 

(A) U. P. Urban Buildings (Regula- 
tion of Letting, Rent & Eviction) Act 
(13 of 1972), S. 12 — Shop when deem=d 
to be vacant — Tenant substantially 
removing his goods and effects therefrcm 
— Shop deemed lying vacant within tne 
provision. | | 

(B) U. P. Urban Buildings (Regulation 
of Letting, Rent & Eviction) Rules (1972), 
R. 13 (4) — Validity — Rule not ultra 
vires the provisions of S. 16 of the U. P. 
Act 13 of 1972. 

Once the tenant vacates the property, 
the property reverts to the landlord and 
thereafter the question of releasing the 
same is between the D. M. and the 
landlord alone — Outgoing tenant or pro- 
pective allottee has no right to object 
to the release of accommodation in 
favour of the landlord. 

N. S. Singhal, for Petitioners; Standing 
Counsel, for Respondents. 
FV/FV/C361/78/AGT 


AIR 1978 NOC 198 (ALL): 
DEOKI NANDAN, J. 


Phuleshwar and another, Appellants v. 
Prasad and others, Respondents. ` 


Second Appeal No. 202 of 1968, D/- 
22-4-1978. 


(A) Civil P. C. (5 of 1908), Ss. 100 
and 101 — Second Appeal — Powers of 
High Court — Ambit and scope of — 
Interference with finding of fact. 

A finding of fact recorced 
by a court of first appeal could 
be reversed by the High Court on seccnd 
appeal only if it finds that it is vitiated 
by a substantial error or defect in ihe 
procedure, or that it is not supported by 
any evidence or in other words it is not 
based on a material, which too is a caje- 
gory of substantial error or defect in ihe 
procedure within the meaning of section 
100 (1) (c) cf the Code. ATR 1963 SC 392. 
Rel. on. 

Held, after examining the findings and 
the reasons therefor as recorded by the 
Courts below on the question of fact 
involved in the case, that the first appel- 


No, 11048 of .19'%, 


late court committed procedural error by - 


holding that the amendment of plaint 
allowed by the trial Court was unjusti- 
fied, that the finding of. fact recorded by 


1978 Notes/6 (2) & 7 (1) VIII 
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the trial Court was correct, that the 
judgment of the lower appellate Court 
reversing the finding of trial Court was 
vitiated by a substantial defect in proce- 
dure adopted by it and that its findings 
were even conjectural and could be said 
to be ‘based on no evidence at all. 

Anno: AIR Comm, C. P.C. (9th Edn), 
Ss. 100-101 Notes 23, 52, 13 


(B) Evidence Act (1 of 1872), S. 3 — 
Credibility of witness — Witness dishe- 


lieved on one point — His evidence need 


not be disbelieved on all the points. 

Anno: AIR Man, (8rd Edn.), Evi. Act, 
S. 3 N. 32. 

(C) Evidence ‘Act (1 of 1872), S. 3 — 
Credibility of witness — There is no law 
that only those witnesses who refuse to 
appear without summons from Court, 
speak the truth. 


On the other hand, the general prac- 
tice which has grown up in civil matters 
is to have one’s witnesses ready in 
attendance at the final hearing rather 
than to have them summoned by the 
court, except where a witness happens to 
be a government servant or where it is 
otherwise not possible for him to appear 
in Court without a summons. 

Anno: AIR Man. (3rd Edn.), Evi. Act, 
S. 3 N. 32. | : 


(D) Civil P. C. (5 of 1908), Ss. 100 and 
103 — Remand, when permissible. 

Where the High Court in second 
appeal, looked into the entire case for 
purpose of finding out whether the judg- 
ment of lower appellate court was vitiat- 
ed by error of law such as to justify 
interference with a finding of fact, 
and came to the conclusion that on the 
material on record the finding 
of trial court was- correct, held 
thet it was not necessary to remand the 
case to the lower appellate court for a 
rehearing of appeal - 

Anno: AIR Comm, C. P.C. (9th Edn.), 


S. 100 N. 63, S. 103 Notes 1-2. 

V. K. S. Chaudhary, for Appellants; 
Faujdar Rai, for Respondents. 
EV/EV/B992/78/VSS 


AIR 1978 NOC 199 (ALL) 
M. P. MEHROTRA, J. 
Smt: Ramwati Devi, Appellant v. 
Omkar Chand Gupta, Respondent, 
Second Appeal No. 817 of 1968, 
D/- 14-4-1978. 
Civil P. C. (5 of 1908), S. 107 — Duties 
of Appellate Court — Appellate Court 


90 : Notes of Cases 200-201 


should not enter into a question which 
was not pleaded in the written state- 
ment, 


Anno: AIR Comm, C.P.C. (1908), 
(9th Edn.), S. 107, N. 30. 

V. B. Khare, for Appellant; G, N, 
Verma, for Respondent, 
EV/EV/B993/78/GDR 


AIR 1978 NOC 200 ‘(ALL.) 
DEOKI NANDAN, J. 


Gokul Dass Negorey and another, Ap- 
plicants v. R. C. Bhog, Opposite Party. 


Civil Revision No. 543 of 1974, D/~ 22-3- 
1978, 


(A) Provincial Small Cause Courts 
Act (9 of 1887) (as applicable to U. P.), 
S. 25 — Interference in revision — 
Principles as to. 


Interference in revision under S, 25 is 
possible in casein whichthe Court which 
made the order had no jurisdiction, or 
where the Court based its decision on 
evidence which should not have been 
admitted, or in cases where the unsuc- 
cessful party was not given a proper 
opportunity of being heard, or the bur- 
den of proof was placed on the wrong 
shoulders. AIR 1969 SC 1344, Rel. on. 


Held, in the facts and circumstances 
of the case, interference in exercise of 
revisional jurisdiction was warranted even 
though such interference resulted in 
reversal of findings of fact as the Trial 
Court had let in inadmissible evidence 
and looked into it and brushed aside 
important documents and made all kinds 
of conjectures and surmises, 


Anno: AIR Manual (8rd Edn.), Provin- 
cial Small Cause Courts Act, S. 25, N, 1. 

(B) U. P. (Temporary) Control of Rent 
and Eviction Act (3 of 1947), S. 7-C — 
Order passed on contest im proceedings 
under S. 7-C allowing a tenant to depo- 
sit rent in Court is final and binding and 
the landlord cannot deny the tenancy 
of the party concerned. 


K. M. Dayal, A. P. Tewari and K. C. 
Saksena, for Applicants; R. S. Dhavan, 
for Opposite Party. 


DV/DV/B562/78/SNV 


A.L R. 


AIR 1978 NOC 201 (ALL.) 
YASHODA NANDAN AND 
DEOKI NANDAN, JJ, 
Assistant Custodian General of Evacuees 
Property, U.P. and Bihar and others, 
Appellants v. Prabhu Dayal and others, 
Respondents, 


Special Appeals Nos, 885 and 888 of 
1970, D/- 14-3-1978. 

(A) U. P. Tenancy Act (17 of 1939), 
Ss. 9 (2), 26 (2), (3) — Joint family — 
Partition — Sisters migrating to Pakis- 
tan — Land in their share vests in Cus- 
todian of. Evacuee Property — Claim by 
their brothers as ex-proprietary tenant, 
beld not maintainable — W. P. No. 3897 
of 1967, D/- 7-9-1970 (Al), Reversed. 
(Administration of Evacuee Property Act 
(31 of 1950), S. 7 — U. P. Zamindari 
Abolition and Land Reforms Act (1 of 
1951), Ss. 10, 15). 


There was a partition of land between 
two Mahomedan sisters and their three 
brothers. The sisters subsequently mi- 
grated to Pakistan, The brothers acting 
as their agents executed an agreement 
of sale in respect of the land belonging 
to the sister and gave possession of land 
to the proposed purchasers. The intend- 
ed purchasers applied to the Custodian, 
evacuee property for approval of the 
transfer which indicated that they also 
knew that the land was evacuee pro- 
perty and was not being sold by the 
brothers in their own rights as ex-pro- 
prietary tenants. The proposed sale was 
not confirmed by the Custodian and this 
was void under the law relating to 
evacuee property. The acquisition of 
Bhumidhari rights by the purchasers was 
of no avail in view of Ss, 26-A and 26-B 
of the U. P. Zamindari Abolition and 
Land Reforms Act. The conduct of the 
brothers and the purchasers in previous 
proceedings also showed that they ac« 
cepted the land was evacuee property. 

Held, in view of their past conduct 
the two brothers were estopped from 
claiming that the disputed land was not 
evacuee property. The agreement of sale 
executed by them did not also confer 
any rights on the purchasers. In view of 
the partition deed the trothers could not 
claim to be ex-proprietary tenants. In 
the absence of any evidence on record, 
they could not also claim the land as 
khudkast Jand. S 

Anno: AIR Manual (3rd Edn), Admn. 
of Evacuee Property Act, 5. 7, N. 7.. 

(B) U. P. Tenancy Act (17 of 1939), 
Ss. 9' (2), 26 (2), (3) — Joint family hold- 
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ing sir and khudkast land — -Partition 
— Not a transfer — Exchange of sir and 
khudkast land. between co-sharers — Ex- 
proprietary rights do not arise—Absence 
of determination of rent by Revenue 
Authorities — A co-sharer cannot. be 


deemed to be an ex-proprietary tenant — - 


W. P. No. 3897 of 1967, D/- 7-9-1970 
(All), Reversed; AIR 1936 All 671, 
Rel. on. 

(C) U. P. Zamindari Abolition and 
Land Reforms Act (1 of 1951), S. 10 and 
Sch. 5, Para. 1 — Land recorded as 
khudkast of an evacuee at the time of his 
migration to Pakistan — Acquisition of 
Bhumidhari rights by him subsequently 


— Right vests in Custodian — A fresh. 


declaration under S. 7 of the Administra. 
tion of Evacuee Property Act not neces- 
sary — W. P. No. 3897 of 1967, D/- 7-3- 
1970 (All), Reversed. (Administration of 
Evacuee Property Act (31 of 1950), S. 7). 
Case law discussed. - 

Anno: AIR Manual (8rd Edn. y, Admn, 
of Evacuee Property Act, S.7 N. 7. 

N. D. Pant, for Appellant; Bashir 
Ahmad, for Respondent. ; 


DV/EV/B538/78/DVT 


- AIR 1978 NOC 202 (ALL,)- 


H. N. SETH AND MUFTI, JJ. 


Sachidanand- Gupta, Petitioner v. State 
of U.P. and others,. Respondents. 

Civil Mise. Writ No. 4865 of 19765, 
D/- 5-12-1977. 

U.P. State University Act (Presi. 10 of 
1973), S. 28 (5) — Expression “Hill area” 
T in Government Notification under 

. 28 (5) — Whether covers hill area in 
Mrans District. 


Under an order passed by the 


State Government under S. 28 (5), cer- 


tain number of seats in the Medical 
Colleges of the State were reserved for 
the candidates belonging to the hill areas 
of the State. A candidate from the hill 
areas of Mirzapur District claimed one of 
the seats. He was refused admission on 
the ground -that the hill areas of Dehra- 
dun, Nainital, Almorah, Tehri Garhwal, 
Chamoli, Pithurgarh and Uttar Kashi 
were alone contemplated by the order. 
Held that it.is apparent that the object 
of making reservation in respect of can- 
didates hailing from hill areas of the 
State was to give impetus to the candi- 
dates hailing from such areas, as they 
belonged to a class of backward persons. 
It was not shown that the people resid- 


Notes of 


-ing in hill areas 
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ing in the hill areas of ` Mirzapur ` Dis- 
trict: were mot as backward as those 
belonging to the above-mentioned Dis- 
tricts. It is well known that people resid- 
of Mirzapur District 
specially the area from which candidate 
hails, are extremely backward and there 
does not appear to be any reason why the 
reservation made by the State Govern- 
ment for the candidates of hill area; 
should be limited only to the areas ‘in 
the Districts mentioned ' above. 

Neither ‘reliance placed on the provi- 
sions of Financial Hand Book, nor that 


‘placed onthe fact that for certain pur- 


poses the State Government had been 
recognising only certain areas as hill 
areas has any ‘elevance for determining 
the meaning of- the words ‘hill area’ as 
used in the -Government order. What 
has to be looked into is whether there is 
any justification to limit the meaning of 
the word (‘hill area’, which normally 
means hill. terrain, as used in the Gov- 
ernment order only to the hilly terrain 
lying in the above-mentioned districts. 

K. N. Tripathi, for Petitioner; on 
ing Counsel, for Respondents, 
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AIR 1978 NOC 203 (ANDH. PRA.) 
LAKSHMAIAH, J. 


B. Raghu Veeriah, Petitioner v. Na- 
tional Small Industries Corporation Ltd. 


and others, Respondents, 


Civil Revn. Petn, No, 17 of 1977, 
D/- 7-12-1977. 


(A) Arbitration Act (10 of 1940), S. 5 
— Revocation of the authority of umpire 
—- Absence of express intention to con- 
trary in arbitration agreement as -con- 
templated by S. 5 — Revocation possible 
oniy with the leave of. Court. 

Anno: AIR Manual (8rd Edn. ) Arbi- 
tration Act, S. 5, N. 7o 

(B) Arbitration Act (10 of 1940), Ss. 8 
and 9— “Neglects or refuses to act” — 
Where negligence could not be attributed 
to an umpire the Court would not termi- 
nate his authority. — There being no 
vacancy in the place of umpire applica- 
tion under S. 8 (2) for appointing a new 
umpire would not lie. ` 


Anno: AIR Manual (8rd Edn.), Arbi- 
tration Act, S, 8, Notes 5 and 8; S, 9, 
N. 2. 


N. Chandra Mouli, for Petitioner; - 
Venkatramaiah, for Respondénit No, LOR 


DV/EV/B605/78/TVN/LGC. 
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‘AIR 1978 NOC 204 (ANDH. PRA.) 


‘=: (1977) 2 Andh. W. R. (HC) 475 
RAMACHANDRA RAO, J, — 


M. Mohan Raju and another, Peti- 


tioners v, Dy. Transport Commr, and an= 


other, Respondents, 


W. P, Nos, 4033, 4034, 4035 and 4036 
of 1976, D/- 2-2-1977, 

(A) Motor Vehicles 'Act (4 of 1939), 
S. 68-F (2) — Andhra Pradesh Motor 
Vehicles Rules (1964), R. 321 — Power 
of delegation is contained in S. 68-F (2) 
—- R. 321 is therefore not ultra vires the 
powers of the rule making authority. ` 


The contention that under S, 68-F: (2), 
the power to refuse fo entertain any 
application for grant or. renewal of any 
permit or reject any such application, or 
the power to. cancel any existing permit 
or modify the terms of the said permit 
mentioned in cl. (c) thereof, is conferred 
only on the State Transport Authority or 
the concerned Regional Transport Autho~ 
rity, and as there is no provision em- 
powering delegation of the power under 
S. 68-F (2) of the Act, similar to the 
provisions of S. 44 (5) of the Act, R, 321 
is ultra vires, is not correct. . 

What all S, 44 (5) says is, if rules are 
made under S. 68 for. delegation,. the 
State Transport Authority or the Re- 
gional Transport Authority may delegate 
its powers and functions in accordance 
»with those rules, The very words of 
S. 44 (5) make the powers. of delegation 
on the part of the Government implicit 
under S. 68 (1), 


Thus R. 321 is intra vires the powers 
of the rule making authority. AIR 1975 
Andh Pra 138 and AIR 1977 Andh Pra 
293,. Folly Case law discussed. 


(B) Motor Vehicles Act (4 of 1939), 
S. 68-F (2) — Delegation of powers 
under, to Secretary of Regional Transport 
Authority who is also an ex-officio mem- 
ber of Regional Transport Authority, not 
prohibited. - i | 

There is no statutory provision or rule 
which’ prohibits the delegation of power 
u/s. 68-F (2) of the Act to the Secretary 
of the Regional Transport Authority who 
is also a Member of the Regional Trans- 
port Authority. The Secretary, Regional 
Transport: Authority and the Regional 
Transport Authority are two distinct and 
separate authorities. Merely because the 
Secretary happened to sit as a member 
of the Regional Transport Authority, 
would not preclude the delegation of 
powers of the Regional Transport Au- 
thority to its Secretary. ~ 


A.LR. 


G, Suryanarayana, for Petitioners in 
all the Petns; Advocate-General and 
Govt. Pleader (for No, 1) and C. Ananda-~ 
rao, Standing Counsel for A, P,S, RB. T. C, 
No. 2), for Respondents in all the 

etns, - 
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AIR 1978 NOC 205 (CAL) — 
R, BHATTACHARYA, J. 

Keosar Ali, Appellant v, Abdul Majid 
and others, Respondents. 

Second Appeal No, 1252 of 1961, 
Dj. 11-5-1978, 
| (A) Civil P. C. (5 of 1908), Ss. 160-101 
m: Concurrent finding of fact — Interfer- 
ence in second. appeal. | 

The findings of fact arrived at reason~ 
ably by the trial Court and duly affirm~ 
ed by the appellate Court below on the 
point that the person concerned was a 
bargadar based upon relevant evidence 
cannot be interfered with in the second 
appeal, ) - 

Anno: AIR Comm, C, P. C. (8th Edn,), 
Ss, 100 & 101, N. 54, 

(B) W. B. Bargadars ‘Act (19 of 1956), 
S. 7 (2a), Second Proviso — W. B. Land 
Reforms Act (10 of 1958) (before amend- 
ment by Act 23 of 1974), S. 18.read with 
S. 21. (1) — Decision of Appellate Officer 
as to status of a person as bargadar or 
bagchasi under Reforms Act — Jurisdic- 
a Civil Court — (Civil P. C. (1908), 
S. 9 = i 


The decision of the appellate officer 
that a party was not a bargadar was nof 
final but was subject fo a subsequent 
decision of a Civil Court of competent 
furisdiction in view of the second pro- 
viso to sub-s, (2a) of S; 7 of the Barga- 
dars Act, aoe 

Anno: AIR Comm. C, P. C, (9th Edn), 
S. 9, N., 2 E l 

(C) W. B. Land Reforms ‘Act (10 of 
1956), S. 21 (3) (as inserted by Act 23 of 
1974) — Applicability. 

Sub-section (3) of S, 21 inserted by 
Act 23 which requires a Court that a 
question as to status of bargadar should 
be referred to an officer mentioned in 
S. 18 (1) could not have application to a 
ease in which the insertion of the sub= 
section in the Act when the Court had 
jurisdiction to decide such question. 

Guruprosad Ghosh, for Appellant; 
Basanta Kumar Panda, for Respondents, 


FV/FV/C325/78/SNV 
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AIR 1978 NOC 206 (CAL.) 
= (1978) 1 Cal. L. J. 451 
SALIL KUMAR DATTA, J. 
Gangadhar Bhandari, Applicant v, Lel- 
mohan Mukherjee, Opposite Party, 
Civil Reyn. Case No, 551 of 1977, 
D/- 30-3-1978, 


(A) W. B. Land Reforms Act (10 of 
1956), S.8 — Limitation Act (1963), 
Art. 137 — Application under S. 8 by a 
non-notified co-sharer — Period of limi- 
tation — Commencement of. 


For a non-notified co-sharer the limi- 
tation for an application in Court, if 
there was no service of notice of sale of 
& portion of the holding on the other co- 
sharers as required in law, for any reason 
whatsoever, will be three years from the 
date of completion of such sale, : 

Anno: AIR Comm., Lim, Act (5th 
Edn.), Art, 137, N, 22. 


(B) W. B. Land Reforms Act (10 of 
1956), S. 5 (4) — Service of notice under 
S. 5 (4} — Presumption — When rebut= 
ted — Evidence Act -(1872), S. 114. 


The Court is entitled to presume offi- 
cial acts being duly performed in absenca 
of evidence to the contrary, Where thare 
is categorical denial of the service by 
the pre-emptor and such denial is sb- 
viously ` within his personal knowlecge, 
it is permissible in law to hold that the 
presumption has been rebutted by the 
pre-emptor so that it will not be legal 
to proceed on the basis of presumption 
which would otherwise be sustainable as 
when, for example, there was some gos- 
tal endorsement, It is not possible for 
the pre-emptor in such a case to prive 
a negative presumption while, it appears, 
the pre-emptee being in possession of 
relevant papers can take out subpo2na 
calling for the relevant records to esta< 
blish his case of service of notice on the 
pre-emptor in the usual course of official 
work. If there was any. official endorse- 
ment of service it would be on the pre- 
emptor to call for relevant records as 
also serving person to disprove service, 


Anno: AIR Manual (8rd Edn), vi, 
Act, S. 114, N. 23, 


(C) W. B. Land Reforms Act (10 of 
1956), S. 9 — Improvements made on 
land under pre-emption — Compensaiion 
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. for — Cannot be claimed. 


A pre-emptee is not entitled fo any 
expenditure for improvements on the 
lands under pre-emption made or eff=ct~ 
ed by him, l 
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The “other sums” within S. 9 must be 
sums properly paid by the pre-emptee 
in respect of the land including sums for 
annulling encumbrances, rent, cesses etc, 
and ‘pay’ means to give what is due i.e. 
by and large a crystallised amount due 
on the estate on the date of transfer ex- 
cept rent taxes etc, Such sums appear 
to be related fo or be similar to those 
like rent, cesses, taxes or revenue or re~ 
quired for annulling encumbrances or 
like demands on the estate while “im- 
provement” find no mention in the Act. 
So that costs of improvements on lands 
made by the pre-emptee are not allow- 
able to him in law in the event of pre- 
emption of such lands, 


The provisions also do not mean or 
imply any sum - that may be spent by 
the pre-emptee for .improvements on 
such land will be included within “sums 
properly paid by him in respect of the 
lands”, Further there is no power con- 
ferred on Court or procedure prescribed 
in respect of such expenditure to deter- 
mine if they were “properly paid” by the 
pre-emptee apart from the question of 
quantum of improvement costs, In ab- 
sence of any provision express or im~ 
plied, it is not possible to extend the 
provisions of the Act to sums spent by 
the pre-emptee for improvements in 
respect whereof his decision is final and 
not amenable to scrutiny by Court. 
Though there may be some inequity in 
bona fide cases in respect of the pre- 
emptee by disallowing the costs of im- 
provements, such costs again may be so 
high or colossal as to defeat pre-emption 
altogether to which the pre-emptor may 
otherwise be entitled in law. This situa- 
AE is contrary to the purposes of the 

ct, 

Sailendra Bhuwan Bakshi Mritunjoy 
Palit, for Applicant; S. C, Dasgupta and 
S. Dasgupta, 'for Opposite Party. 


DV/EV/B517/78/CWM 





"(AIR 1978 NOC 207 (CAL. 


RAMENDRA MOHAN DATTA 
AND HAZRA, JJ. 

‘Annapurna Glass Works Pvt, Ltd., Ap- 
pellant v, Bimal Bottles Stores Pvt, Ltd. 
and others, Respondents. 

Appeal No, 286 of 1969 (Suit No, 930 
of 1962), D/~ 30-11-1977, 

(A) Contract Act (9 of 1872), S. 126 — 
Oral guarantee — Proof. 

In case of oral guarantee very strong 
and cogent proof would be required to be 
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adduced to establish the same. Although 
it cannot be suggested that an oral 
guarantee is not legally possible in res- 
pect of an agreement where a limited 
company is involved a strong case has 
to be made out to satisfy the Court that 
there was such an agreement entered 
into orally. 

Anno: AIR Manual (8rd non) Con- 
tract Act, S. 126, N..4. 

(B) Evidence Act (1 of 1872), S. 3— 
Demeanour — Question of demeanour is 
essentially a matter for trial Court. 


The question of demeanour of a wit- 
ness is essentially a matter for the trial 
Court. The appeal Court would be slow 
to go into that question and in the nor- 
mal course would proceed on the basis 
of the observations of the trial Court 
inasmuch as that Court had the advant- 
age of seeing the witness. 

Anno: AIR Manual (3rd Edn.), Evi, 
Act, S5. 3, N. 36. 

(C) Evidence Act (1 of 1872), S. 18 — 
Admissions — Admission of liability by 
principal debtor is no proof against 
surety. 

Anno: AIR Manual . 
Act, S. 18, N. 21. - 

H. K. Mitra, for Appellant, 
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AIR 1978 NOC 208 (CAL.) 
MRS. PADMA KHASTGIR, J. 


Rajendra Narayan Ghosh, Plaintiff v. 
The State of West Bengal, and os 
Defendants, 

Suit No. 386 of 1975, D/- 7-10- 1977, 

(A) Contract Act (9 of 1872), Ss. 73; 
55 — Breach of contract — Agreement 
for sale between plaintiff and the State 
Government and its Officials — Breach 
of contract — Time essence of contract 
— Termination of agreement by Govern- 
ment — Claim for damages against Govt. 
and its Officials — Maintainability — 
(Constitution of India, Art. 300) — (Civil 
P. C. (1908), S. 79). 


At a sale held on behalf of the defen- 
dant No. 1 the State of West Bengal, the 
offer of the plaintif was accepted and 
the defendant No. 2 i e.. Director 
Cinchona and other medicinal plants 
agreed to sell 500 kg. of quindine sul- 
phate to the plaintif. An agreement was 
executed by and between the plaintiff 
and defendant Nos, 1 and 2, Some of the 
terms of the agreement were “(1) that 
the earnest money of Rs. 10,000/- already 


A. LE. 


deposited with the Government shall be 
treated as security deposit for the dua 
observance and performance of the terms 
and conditions of the sgreement, in case 
of any breach thereof by the plaintiff, the 
defendant would have the right to for- 
feit the amount, (2) that the plaintiff 
will have to undertake and complete the 
customs and export formalities, (3) that 
in respect of cinchona products for 
which the Def, No. 2 had no authority to 
issue “no objection certificate’, the same 
should be obtained by the plaintiff at 
his own cost by the appropriate autho- 
rity i. e. defendant No. 3 the Drug Con- 
troller, India, (4) that the payment should 
be made to the Government in full 
within 45 days from the date of agree- 


‘ment and (5) that the goods should be 


taken delivery of and exported within 45 
days from the date of the agreement. 
According to the- plaintiff subsequently 
to the said sale and even prior to the 
execution of the formal agreement, the 
plaintiff requested the defendant No. 3 
for issue of the “no. objection certificate”, 
Immediately after execution of the said 
formal. agreement on 10th May, 1974 the 
defendant No. 2 by his letter dated 11th 
May, 1974 intimated the defendant No. 3 
about the sale of the said goods to the 
plaintiff and also requested the defendant 
No. 3 to issue the said “no objection 
certificate” (“N.O,.C.”) to enable the 
plaintiff to export the said goods. As the 
plaintiff failed to obtain the 'N. O. C. as 
also deposit the price of the said goods 
within 45 days the defendants Nos. 1 
and 2 terminated the said agreement for 
sale and refunded the earnest money to 
the plaintiff. The plaintiff filed a suit for 
specific performance. of the agreement 
and in the alternative claimed damages, 
It is the case of the plaintiff that he 
entered into an agreement with Foreign 
Firm for sale and export of the said 
goods and the said firm opened a con- 
firmed and irrevocable letter of credit in 
favour of the plaintiff. The plaintiff has 
also stated that the defendants had due 
notice and/or knowledge of the said 
agreement of the plaintiff with the 
foreign buyer. What the plaintiff has 
claimed is in the nature of remote 
damages, 


Held, that the plaintiff was not entitled 
to any damage, 


The plaintiff was entitled to get the 
relief of remote damages if he was 
able to satisfy that the contract between 
him and the foreign buyer was not only 
a concluded agreement but all the condi- 
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tions were also within the contemplation 
of the parties to that. agreement and 
actual knowledge of the. parties before 
the agreement dated 10-5-74 was ex2< 
cuted by and between the plaintiff-.and 
the defendants Nos. 1 and 2. There wes 
mo whisper of the existence of such con“ 
tract in the contract dated 10-5-74. More- 
over when the plaintiff himself was tie 
guilty party and had committed a breazh 
of the agreement by not making tze 
payment nor obtaining the impcrt 
licence he could not sit back and say 
that until and unless “no objection” cer< 
tificate was granted depositing the entire 
sale proceeds or applying for export 
licerice would have been a. futilicy. 
The plaintiff without obtaining export 
licence and “no objection” certificate 
could not get the import replenishment 
which he could have sold in the open 
market. Moreover there was no evidence 
at all as to what was the price or rate 
of such import replenishment in May or 
June, 1974. In the absence of that ne 


plaintiff was not entitled to any damage 


on either count. 

The defendants Nos. 1 and. 2 have per- 
formed their part of the agreement. They 
have also written immediately after the 


execution of the agreement to the Drug 


Controller for issue of the “no objection” 
certificate in favour of the plain-iff. 
Issue of “no objection” certificate was 
not definitely within the control of the 
defendants Nos. 1 and 2. As such the 
defendants Nos. 1 and 2 could not be 
liable for the same. The cancellation of 
the contract by the defendants Nos. 1 and 
2 was not arbitrary or mala: fide as 
claimed by the plaintiff. 


So far as the plaintiff's 
the defendant No. 3 is concerned, there 
was no contract by and -between the 
plaintiff and-the defendant ‘No. 3. In law 
the plaintiff has no: cause. of action 
against the defendant No. 3. 
Controller has been-sued in his official 
name. The rules provided that “no otjec- 
tion” certificate would be granted 
strictly on merits after” considering the 
demands of the home market. There is 
no doubt that the plaintiff has been fran- 
tically trying ‘to get “no‘ objection” cer- 
tificate and made all endeavours to get 
it, but considering that there was in fact 
some demands in the honie ‘market ‘itself 
for quinidine sulphate, such certificate 
was not granted. The ‘plaintiff ‘has not 


made any case that the decision-or satis- 
faction of the Drug ‘Controller ‘was mala’ 


fide or perverse. Rightly or wrongly the 


Notes of 


case against 


The Drug 
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decision taken by him cannot -be ques- 
tioned in the absence of any: charge of 
mala fide against him. Moreover, while 
hə was considering the grant of “no 
objection” certificate, he was discharging 
the statutory functions, | 


Further as time was the essence of the 
contract which has been admitted by the 
plaintiff himself in his evidence, non- 
rayment made by the plaintiff and also 
ron-obtaining of the “no objection” cer- 
t:ficate have put the contract to an end. 
The plaintiff has failed to perform his 
gart of the contract by not depositing 
tae sale proceeds and also by not obtain- 
ing the export licence and “no objection” 
certificate. He cannot commit a breach 
of the contract himself and at the same 
time : claim damages, 


Under S. 73 of thé Contract Act, 
compensation is not to be given for any 
remote loss or damages sustained by a 
Darty by breach of a contract. Breach of 
contract has to be proved before any 
claim for damages can be made. A party 
žo a contract cannot be in a better posi- 
sion by reason of his own default than 
-f he had fulfilled his obligations. As the 
plaintiff has committed a breach of the 
agreement by refusing to comply with 
his part of the agreement and because vf 
the fact that time was an essence of the 
contract, the defendants Nos. 1 and 2 
under the contract were perfectly entitled 
to cancel the see 


Anno: ay AIR “Manual (3rd Edn.), 
Contract Act, S. 73 Notes 1, 4; and S.55 
N. 3. (2) AIR Comm. C., P. C. (9th Edn.), 
S. 79 N. 3. (3) AIR’ Comm, Const. of 
India. (2nd Edn.), Art. 200 N. 29. 


(B) Sale of Goods Act . (3 of 1930), 
S. 18 — Contract for sale of umascer- 
tained goods — Transfer of property. 


Under S. 18 of the Act where there is 
acontract for sale of unascertained goods, 
no property in the goods is transferred. to 
the buyer unless and: until the goods: are 
ascertained.’ Where the contract was 
merely for the sale of goods by descrip- 
tion that is contract was for the sale of 
@ certain quantity of quinidine sulphate, 
the mere. fact that an .order. for delivery 
or. instruction. for handling- is ‘given out 
of the stock of the specified quantity is- 
not sufficient totransfer the. property in 
the . goods. to- the buyer. In -facts ‘and. 
circumstances .of .the case - the plaintiff: 
in the instant case- could. not appropriate 
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the said goods without first making the 
full payment for the same and without 
also obtaining the “no objection” certi-« 
ficate as also the export licence, 

Anno: AIR Manual (3rd Edn.) 
of Goods Act, S, 18 N. i, 
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AIR 1978 NOC 209 (CAL.) 
SABYASACHI MUKHARJI, J. 


Heavy Engg. Corpn. Ltd,, Petitioner v, 
Atin Bose, Respondent. 
Matter No, 754 of 1977, D/- 29-9-1977, 


(A) Arbitration Act (10 of 1940), 
S. 2 (a) — Arbitration Agreement — 
Construction — Clause ousting Court’s 
jurisdiction should be strictly construed 
— However, typographical errors need 
to be considered. 


Since arbitration clause in a contract 
pusts Court’s jurisdiction, it has to be 
strictly construed, But the principle 
would mot, however, justify ignoring of 
typographical errors, 1912 Law Reports 
Appeal Cases 1 Rel. on. 

Anno: AIR Manual (rd Edn, 5, Arbi« 
tration Act, S. 2, N, 2, 


(B) Arbitration Act (10 of 1940), S. 2 
—- Arbitration Agreement — Construc- 
sion — “Any dispute or difference between 
the parties in respect of rights and obli- 
gations of the parties as to the true 
mtent and meaning of these presents” — 
Construction — “These presents” refer to 
conditions of the contract — Expression 
“any dispute or difference” must be as 
to the true intent and meaning of “these 
presents” — Amounts claimed by plain- 
tiff due for works done under the con- 
tract and deducted by defendant relate 
to rights and obligations — Dispute in 
the suit held covered i Arbitration 
clause. 


In this case, the expression “any dis- 
pute or difference between the parties 
in respect of rights and obligations of the 
parties as to the true intent and mean- 
ing of these presents” came to be con- 
srued. Rejecting the plaintiff’s plea that 
the expression “any dispute’ was sepa- 
rate from and independent of the other 
category of “difference” and it was only 
the difference which .was confined to the 
true intent and meaning of “these pre- 
sents”, it was held that the expression 
“dispute or difference” both relate to the 
rizht and obligations of the parties under 
the contracts. The expression - “these 


presents” was. construed to mean condi- - 
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tions of the contract, Therefore, the suig 
for amounts said to be due for works 
done under the terms of the contract 
together with those alleged to have been 
improperly withheld by the defendant 
was a dispute regarding the conditions of 
the contract, The suit was covered by 
the arbitration clause in the contract. 


Anno: AIR Manual (8rd Edn.), Arbi- 
tration Act, S. 2, Notes 2, 3, 

(C) ‘Arbitration Act (10 of 1940), S. 34 
— “Ready and willing” — Question one 
of fact — Mere inaction or opposition to 
agree to arbitration may not conclude 
the matter — A statement that he was 
ready and willing for it would be enough 
in the absence of anything indicating the 
contrary, 


Whether a party was ready and willing 
to go to arbitration would be a question 
of fact, Presence or absence of positive 
gesture was not conclusive in every 
case. In case there be a statement that 
the party was willing for it, would be 
sufficient to hold so ff there was nothing 
else imdicating the contrary intention, 
Since in this case there was no indication 
on the plaintiff’s part to go to arbitra- 
tion prior to suit and the defendant in 
his counter stated that he was ready and 


willing ta do _ so, held, that 
the latter owas ready and will- 
ing and the sut was liable to bea 


stayed under S. 34. (Case law discussed), 
Anno: AIR Manual (8rd Edn.), Arbi- 
tration Act, S, 34, N. 9, 
-M. K. Banerji with A. N. Roy, for 
Petitioner; A. C. Bhabra with P, K, 
Mullick, for Respondent. 
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‘AIR 1978 NOC 210 (CAL) 
SABYASACHI MUKHARII, J. 


Smt, Ashrafi Devi and another, Appel- 
lants, v. Satyapal Gupta, and others, 
Respondents, 

Suit No. 966 of 1958, D/- 9-9-1977, 

Civil P. C. (1908), O. 40, R. 1 (d) and 
0. 39, R. 1 — Powers of Receiver — 
Lease granted by receiver in contraven- 
tion of order cf injunction — No right 
accrues to lessee —— Lease cancelled. 


Where an order of injunction is passed 
by the Court restraining the Official 
Liquidator from creating new tenancy in 
respect of the premises under his control 
the Official Receiver has no power to 
grant any lease thereafter even if he had 
that power under the Civil P. C. There- 
fore, such lease and/or tenancy granted ` 
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by the Official Receiver would be without 
authority and as suchillegal. The Court, 
therefore, could cancel the lease and 
restore the parties to possession as if the 
lease has not been granted, 

The transferee could not claim any, 
protection either under the W, B, Tenan- 
cy Premises Act or on ground that he 
should not be made to suffer because of 
an act of the Court, The tenancy, having 
been created in derogation and in viola- 


tion of the order of the Court no right. 


can be created in favour ofa third 
party. Indeed, the Court has not acted. 
The action was in breach of the order 
of the Court. l l 

Bhola Nath Sen with Hirak Mitra and 
P. Nath, for Appellants; G. Chakrabarty, 
with Ajit Sen Gupta, for I, Tax Deptt, 
Ajit Roy Mukherjee with P. K., Dutta, 
for Official Receiver, P. K, Das with 
A. N. Roy, for Respondents, 
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AIR 1978 NOC 211 (CAL.) 


S. C, DEB, J. 

Calcutta Paper Industries, Applicant 
v. Indian Oil Corporation Litd,, Opposite 
Party. 

Matter No, 106 of 1976, D/- 1-4-1977. 

(A) Arbitration Act (10 of 1940), Ss. 2 
(c) and 31 — Jurisdiction — Subject- 
matter of reference before arbitrator 
exceeding Rs. 50,000/- — Award should 
be filed in High Court and not City Civil 
Court. 


(B) Contract Act (9 of 1872), S. 2 (a). 
and (e) — Offer and acceptance — Ten- 
der for supply of goods in a year as and 
when ordered — Tender, held, was a 
‘standing offer’ — Contract came into 
existence only when order was placed. 


EU/HU/B746/77/JHS 


AIR 1978 NOC 212 (CAL.) 
DIPAK KUMAR SEN, J. 

Orissa’ Minerals Development Co. Ifd., 
Petitioner v. A. K. Barodia and others, 
Respondents, 

Matter No. 549 of 1976, D/- 21-1-1977, 

Sea Customs Act (1878), S. 167 (8) -= 
Manganese Dioxide ore — What consti- 
tutes. k A l 

The goods which had been shipped in 
the instant case, were admittedly not 
hundred per cent Manganese, Dioxide, It 
was nobody’s. case . that chemically pure 
Manganese Dioxide was: shipped, What 
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was sold was a commercial product 
containing 78 to 90 per cent of Manga- 
nese Dioxide. It was held that from the 
Indian Standard Specifications, in force 


_ at the relevant time it would appear that 


the goods shipped could come under the 


definition of Manganese Ore, which 
might contain up to 90% Manganese 


Dioxide, Case Iaw discussed, 
P, P. Ginwalla, for Petitioner; B, K, 
Banerjee, for Respondents. 
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AIR 1978 NOC 213 (DELHD 
= 1978 Rajdhani LR 249 
PRAKASH NARAIN AND 
S RANGANATHAN, JJ, 

M/s, Invest Import, Appellant v. M/s, 
Watkin Mayore and Co., Respondent, 

- Regular First Appeal No, 22 of 1967, 
D/- 9-12-1977, 

Civil P. C. ( of 1908), O. 41, R. 20 — 
Decree against two joint tortfeasors — 
‘Appeal by one alone without impleading 
other — Decree against other having 
become final appeal is incompetent 
because if appeals were allowed there 
would be two inconsistent decrees, Case 
Jaw discussed. : . 

_ Anno: AIR Comm, Civil P, C, (8th 
Edn.), O, 41, R. 20, N, 10, 

Bk, Shiv Charan Singh with 
Ch. Amarjit Singh, for Appellant; Anoop 
Singh, for Respondent. 
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AIR 1978 NOC 214 (DELHI) 
T. V. R. TATACHARI, C. J,, AND 
PRITHVI RAJ, J. 

Union of India, Appellant v. D.. XK, 
Gupta, Respondent, 

F. A. O. (OS) 58 of 1970, DJ- 28-9-1977. 

(A) Arbitration Act (10 of 1940), 
Ss. 30 and 33 — Award -—— When can be 
set aside on ground that arbitrators mis- 
conducted themselves as well as proceed- 
ings. 

Arbitration agreement is a contract by 
which the parties agree to refer their 
disputes to a domestic forum but the 
arbitrators in their function which is 
quasi-judicial must act fn a judicial 
manner. It is true that the arbitration 
proceedings cannot be allowed fo go to 
the extent of protracting proceedings for 


‘years. together leaving the dispute be- 


tween the parties. unsettled for an inde- 
finite period. but tha arbitrators must 
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act in a manner as will  subserve the 
interest of justice, 


_ When disputes. arose between contrac« 
tor (claimant) and Union of India, they 
were referred to arbitrators as per arbi- 
tration clause in the contracts, Proceed- 
ings commenced on 30-6-61 but adjourned 
from time totime and on 20-2-1965, lists 
of witnesses were filed. On 19-5-1965, the 
Claimant sought adjournment on ground 
that- his Counsel was out of station but 
was refused adjournment stating that 
hearing date was already fixed for 21-5~ 
1965. On 21-5-1965, there was a Note in 
the record of proceedings, that if the 
Claimant did not produce his witnesses 


on 1-6-1965, the case would be proceeded - 


in his absence and this order was com~ 
municated to Claimant by letter of that 
date and was received by Claimant’s son 
on 25-5-1965. Claimants son wrote to 
arbitrators that his. father was out of 
Station and will return on 10-6-1965-and 
asked for adjournment for a date after 
that date. In spite of this letter, arbitra~ 
tors proceeded in the.absence of claim- 
ant and heard arguments of the Coun- 
sel of the opposite side and adjourned 
the matter to 8-6-1965 for making award. 
No orders were passed as to the letter 
of Claimant’s son. The Claimant filed an 
application under Ss. 5 and 11 of the Act 
for revocation of the authority of 
arbitrators. The arbitrators after receipt 
of stay order, noted that fact in their 
order D/~ 8-6-1965 and next date was 
not fixed. On being informed on 9-6-1965 
that stay was vacated, they made their 
award on 10-6-65.. . 


Held: The least that was required of 
arbitrators was to pass a suitable order 
on the request made by the claimani’s 
son. The arbitrators being. aware of the 
fact that the claimant. had stated that 
he had no confidence in an arbitrator 
should not have proceeded in a superci< 
lious manner to proceed ex parte in the 
matter when there was no material 
before them to ignore the information 
apprised to them that the claimant was 
out of station and would return after 
10th June, 1965. Not to talk of this the 
subsequent conduct of the arbitrators 
lends weight to the charge that they had 
misconducted ‘themselves and the pró- 
ceedings which do not savour of judicial 
decorum that was expected of them. The 
arbitrators had. also come to. know that 
an application under Ss. 5 and’ 11 of the 
Act seeking revocation of their authority 
had already been ‘moved and the same 
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A. I R. 


Was pending decision, Jn this Dackground 
the conduct of the arbitrators in acting 
with unprecedented haste to make the 
impugned award on 10-6-1985 cannot be 
Said to be impeccable, The arbitrators in 
making: the award on 10-6-1965 under 
the cloak of permission from the court 
mot only displayed total lack of judicial 
decorum on. their part but rendered 
infructuous the application ‘moved by 
the claimant under sections 5 and 11 of 
the Act and in the process deprived the 
Court from dealing with the said appli- 
cation by confronting it with fait 
accompli that the award having already 
been made there was no occasion to 
revoke the authority of the arbitrators. 
The facts and circumstances cf the case 
speak eloquently to the effect that the 
arbitrators had misconducted themselves 
as well as the proceedings, The award 
dated 10th June, 1965, had rizhtly been 
set aside. Suit No. 471 of 1967. D/~ 28-4= 
1970 (Delhi), Afirmed. 


_ Anno: AIR Man, (3rd Edn.) Arbitration 
Act, 5. 30, N, 8, S. 33 N. 8 


(B) Arbitration Act (10 of 1940), Ss. 5, 
11, 19 and 30 — Arbitration agreement, — 
when ceases to have effect — Delay by 
itself whether sufficient — Revocation of 
authority of arbitrator, when permissible 
= Procedure after setting aside award. 
Suit No. 471 of 1967, D/- 28-4-1970 
(Delhi), Reversed. 


Arbitration agreement is a contract 
between the parties under which they 
agree to refer their disputes to'a domes- 
tic forum of their choice. Under the 
agreement the parties for better or worse 
agree to have their disptte settled 
through arbitration and make the arbi- 
trator the final judge in their dispute. 
Such a contract cannot be allowed to. be. 
evaded unless there are substantial 
grounds to relieve either of the parties 
of the obligations incurred ty it under 
the contract. An arbitration agreemenf 
like any other agreement is binding on 
the parties unless it be shown that it is 
tainted with fraud, coercion, undue influ-~ 
ence or that its terms- are  -1nconscion= 
able. It is only on such grounds that an 
arbitration agreement -can 5e avoided 
like any other agreement. 

"When disputes arose between the 
Claimant (Contractor) and the Union of 
India, they were referred to arbitrators 
in pursuance of arbitration clause 64 (3) 
(bf of ‘the Contract, The Claimant filed 
his list.of witnesses “before arbitrators. 
Subsequently he filed application. under 
Ss. 5 and 11 of the Ach - : 
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Held -în the facts and circumstances of 
the case that (i) the parties having 
entered into the agreement of. their free 
choice and “having even acted upon it by 
having the disputes: referred to arbitra- 
tion in the manner’. provided’ under 
Article 64 (3) (b), it is too late in the 
day for the claimant to contend that the 
procedure prescribed by Article 64 of the 
General Conditions of the Contract was 
cumbersome and wholly illusory which 
was not intended to inspire confidence 
between the parties, It is not the case of 
the claimant that undue influence was 
brought to bear upon him or that he-was 
coerced to sign the arbitration agree- 
ment or that on the face of it the agree~ 
ment is tainted with fraud, The claimant 
in the circumstances cannot be permitted 
to avoid tha agreement. Suit No. 471 of 
1967, D/- 28-4-1970. (Delhi) Reversed, 


(ii) delay by itself’ - would not be 
enough to hold ‘that the. arbitration 
agreement has come to an end or that 
the arbitration agreement on that count 
has to be cancelled though it may be a 
relevant factor, nay, an important cir- 
cumstance, in conjunction with other 
circumstances to arrive at a conclusion 
whether tha arbitration agreement be 
cancelled or not. Once there was a valid 
reference to arbitration the parties can- 
not resile from it merely because. the 
arbitrators have allowed their time to 
expire without making the award or that 
they have neglected or refused to act, 


No hard and fast rule can be laid down 
to suggest in what circumstances refer- 
ence should be superseded,. consequent 
to which the arbitration agreement shall: 
cease to have effect: The approach in an 
application for superseding the reference 
has to be whether. the refusal to grant 
leave would result in miscarriage of 
justice, Case law reviewed, 


In the instant -case the delay was 
occasioned by the claimant. In the 
circumstances it is not.open to him to 
contend that proceeding .with the arbi- 
tration would have: the effect of linger- 
ing the litigation and . that recourse to 
civil suit would in any manner- enabie 
the parties to procure expeditious settle- 
ment of their dispute. The Claimant 
cannot set up his. act of filing the suit 
as a defence to the prayer of the appel- 
lant to enforce the agreement. The dis- 
putes having already -. been referred to 
arbitration in revoking. the powers of 
the arbitrators the claim made by the 
claimant would not attract the bar -of 
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limitation on supplying the vacancies. 


‘The argument that enforcing of the 


agreement at this- late stage would cause 
inconvenience and ‘hardship to the claim- 
ant cannot be countenanced on the facts 
and circumstances of the case, and 
iii) in‘ determining whether on 
the setting aside of the award, a second 
reference on the basis of the agreement - 
is competent or not what fs required to 
be considered is not the intention of the 
parties to supply the vacancy but their 
intention not to supply it. The agree- 
ment is silent on the question whether 
vacancies should be supplied or not, Had 
the parties intended not to supply the 
vacancies they - ‘would have specifically 
stated so in the agreement, If the arbi- 
tration agreement is silent about supply- 
ing a vacancy caused on the refusal of 
the arbitrator to act or on revocation of 
his authority there can -be no impedi- 
ment to supply the vacancy unless pro< 
hibition to supply could be spelled out 
from -the agreement. So read, the agree- 
ment in question in the instant case does 
not bar supplying: the vacancies. Suit 
No. 471 of 1967, D/- 28-4-1970 (Delhi) 
Reversed. 

Anno: AIR Man. Arb, Act, S.5 Notes 4, 
? S. 11 N. 1; S. 19 N. 1; S. 30 N. 9. 

J. D. Jain, for Petitioner; S. C. Malik 
and Daljit Singh, for Respondent, 
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AIR 1978 NOC 215 (KANT) 
= (1978) 1 Kant LJ 208 
K. BHIMIAH, J. 

K. G. Narasimha Setty and others, 
Petitioners v. The State of Karnataka 
and others, Respondents, 

Writ Petn, No. 4004 of 1977, D/- 7-12- 
1977. 

(A) Kamataka l 
Act (10 of 1962), 


Land Reforms 
Ss. 2 (18), 44, 


-45 (1) and 48A and 112 (b) — Land not 


answering the definition under S. 2 (18) 
cannot: be dealt with in proceedings under 
the Act — Authority under the Act have 
no jurisdiction to deal with lands used 
‘as-house sites or exclusively used for non- 
agricultural purposes, 


Since “lands” as defined under s. 2 (18) 
Karnataka Land Reforms Act means 
land .which is ‘used or capable of being 
used for agricultural purpose or purposes 
subservient thereto including horticul- 
tural, forest. garden etc.. but does not in- 
clude house-sites or. land used - exclu- 


£00 


sively for non-agricultural purposes the 
latter category of lands would not under 
S, 44 vest in the Government and could 
not therefore be subject matter of pro- 
ceedings under S, 45 (1) and 48-A viz., 
application seeking registration of the 
occupant as a permanent tenant of the 
land. The duties of the Land Tribunal 
under Section 112 (bð are - confined 
to decide if a person is entitled 
to registration only in respect of 
agricultural lands falling within the 
definition under S. 2 (18) and not of 
others. Where the land having ceased to 
be agricultural on its conversion for 
house site and industrial purposes as 
sanctioned by. the Assistant Commis« 
sioner, the Land Tribunal had no ĵuris- 
diction to proceed. under the Land Re- 
forms Act, p 

(B) Karnataka- Land Revenue 
Act (12 of 1964), S. 133 
Entries in Record of Rights and the 
Pahanis — Presumption as to truth 
available until disproved. (Evidence Act 
(1872), S. 114). 4 

The legal presumption as to truth of 
entries in Record of Rights and the 
Pahanis under S. 133 Karnataka Land 
Revenue Act would be available until 
contrary is proved. Mere observation 
that the entries were wrongly made, 
held did not dislodge the presumption, 
Subsequent official acts on the lines of 
the entries held further reinforced the 
entries. 

Anno: AIR Man, (8rd Edn), Evidence 
Act, S, 114, N, 25, 

Smt. S. Pramila, for Petitioners; C, R, 
Membanna, for Respondent No, 3, 
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AIR 1978 NOC 216 (KER) 
= 1978 Ker, LT 86 


N. D. P. NAMBOODIRIPAD, J, 

P. J. Antony, Petitioner v. K, M, Mani 
and others, Respondents, 

Election Petm, No, 47 of 1977, D/~ 21- 
12-1977, 

(A) Representation of the People Act 
(43 of 1951), S. 83 (1) (b) — Election 
petition — Contents — Allegation of 
corrupt practice. within S. 123 (2) (3) and 
(7) — Sufficient particulars mentioned 
in petition — Petition held was main- 
` tainable. 

The returmed candidate the first 
respondent was a member of the Catho- 
lic community. During the relevant time, 
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l A. I R, 
he was the leader of the Kerala Cong- . 
ress and was the Minister for Finance 
In the Govt, of Kerala. The averments 
in the election petition were as below, 
A meeting of the priests of the various 
Parishes of the Catholic Church within 
the constituency and certain other 
leaders of the Catholic community was 
convened at the Bishop’s House. In that 
meeting the Bishop called upon the 
priests and other leaders of the commu- 
nity to werk for the success of the Ist 
respondent in the interest of the Church 
and of the Catholic community, They 
were also persuaded by the Bishop to 
use their influence among the voters for 
tendering votes in favour of the 1st res- 
pondent, The appeal by the Bishop was 
made -with the consent and knowledge 
of the Ist respondent and his agents. In 
the same meeting one City Police Com- 
missioner also spoke and called upon the 
priests and other leaders fo work for the 
success of the Ist respondent, 

Held that the petition averred the 
type of assistance prayed for, the man- 
ner of assistance, the time of assistance, 
the person from whom the assistance is 
sought for, ete, and it is not a case of 
simply mentioning the provisions in the 
Act without stating the materials which 
form the basis of the cause of action and 
the particulars thereof as enjoined by 
section 83 (1) (b) of the Act, Therefore, 
the petition was maintainable, . 

Anno: AIR Manual (3rd Edn.), Rep. of 
the People Act, 1951 S. 83 N. 2. 

(B) Representation of the People Act 
(43 of 1951), S. 123 (2) and Proviso (a) 
(i) — Undue influence — Religious dig- 
nitaries — Appeal to persons of commu- 
nity — When does not amount to undue 
influence, - 


Threats relating to social ostracism 
and’ ex-communication or expulsion 
from any caste or community or the 
creation of a belief in the mind of the 
elector thaf he will incur divine displea-< 
sure or spiritual censure are specific 
instances of infliction of an injury for 
the purpose of sub-section (2), and if 
anyone of the activities is proved in a 
given case exercise of undue influence is 
automatically established without any 
further proof. The injuries specifically 
enumerated in the proviso show that all 
those prohibited activities are associated 
with religious beliefs and practices, and 
normally ti fs a religious. head or digni- 
tary who can administer that kind of 
threats, It shall not be inferred that as 
far as religious dignitaries are concerned 
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their ability under S, 123 (2) is con- 
fined to the threats specified in the pro- 
viso, With respect to the other activities 
also they are in the same. position as any 
other person if they threaten en elector 
or any person in whom a candidate or 
an elector is interested with “injury of 
any kind’, The. religious dignitaries ara 
not outside the ambit of section 123 (2) 
in the sense that any direct or indirect 
interference or attempt to interfere on 


the part of. the candidate or his agent or - 


any person with the consent of the can= 
didate . or his election — agent 
with. the free exercise of an 
electoral right -will constitute undue 
influence, The exercise of the rights 
guaranteed under articles 25 and 26 of 
the Constitution cannot be hit by section 
123 (2) of the Act, An activity though 
temporal’ in substance can, in certain 
cases, claim immunity from section 123 
(2) if it forms an essential part of a par- 
ticular religion with its different facets 
like faith, philosophy and rituals, At the 
same time a temporal activity uncon= 
nected with religion cannot avoid the 
operation of S, 123 (2} merely because 
that activity is given a spiritual garb. 


In the circumstances of the case the 
mature of the gathering as also of the 
discussions that took place ‘there, as 
spoken to by the witnesses, may raise a 
doubt whether the conduct of the Reli- 
gious head has not transgressed the rea~ 
sonable limits of due or legitimate influ- 
ence, But that suspicion by itself may 
not be sufficient to hold that undue 
influence within the meaning of S. 123 (2) 
has been exercised by him or the priests 
who implemented his. directions. Hence 
the. election cannot be said to have been 
vitiated by undue influence exercised by 
the religious head, l 

(C) Representation of the People Act 
(43 of 1951), Ss.: 123 (7) and 99 — Cor- 
rupt practice — Procuring of assistance 
from Police Officer — Police Officer is 
guilty of corrupt practice — His name 
can be mentioned in order under S. $39, 


Apart from enumerating the activities 
that are considered as corrupt practice 
for the purposes of the Act, S. 123 doss 
not specifically mention as to the person 
who can be held as guilty of corrupt 
practice. It is not disputed that as far 
as sub-ss, (1) to (5) are concerned if any 
act prohibited by any of those sub-sec~ 
tion is done by a candidate, his agent or 
a third party, the doer is guilty of cor- 
rupt practice, A reading of sub-s. (7) 
shows that it is wider in amplitude than 
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101 
sub-ss, (1) to (5) in two. respects: firstly, 


“not only the commission or attempt to 


commit but even an abetment by the 
persons named in the sub-section will 
attract -that provision, and secondly, 
while sub-ss. (1) to (5) deal with ïndivi- 
dual acts, the expression used in sub- 
sec, (7) is “any assistance.” The reading 
of sub-s, (7) would further show that the 
object of the legislature was fo prohibit 
fhe officers mentioned in that sub-sec- 
fion from rendering “any assistance’, 
The prohibited act in the sub-section is 
rendering of “any assistance” by the 
officers mentioned . În tha  sub-sec- 
tion, If for the purpose of sub- 
sections (1) to (5) .i@ is the doer 
of the Act who is guilty of the corrupt 
practice, it will be Dlogical to say that 
under sub-s, (7) the officer, who is the 
doer of the Act (by rendering any assist~ 


ance) is not guilty of corrupt practice, 


On the other hand, in view of the wide 
amplitude of sub-s, (7). there is all the 
more the reason to hold that the officer 
who renders any assistance ïs- undoubt 
edly guilty of corrupt practice, On a 
careful analysis of the evidence in the 
case if was clear that the ist respondent 
obtained and procured the services of 
a police officer, in furtherance of ‘the 
prospects of the election of the ‘Ist res- 
pondent, and the corrupt practice set 
out in sub-s, (7). of S, 123 of the Act 
has been established. beyond any doubt. 


- Therefore in the circumstances of the 
case the contention of the police officer 
that his name should not be mentioned 
in the order under S. 99 of the Act as a 
person guilty of corrupt practice must 
be rejected, — 

Anno: AIR Manual (8rd Edn.j, Rep. 
of the People Act, 1952, S, 99, N, f, 
S, 123, Notes 7, 10, 29. 

M. M. Cherian and Mathew Zacharia, 
for Petitioner; C, K, Sivasankara Panic- 
ker and Nirende, for Respondents, 
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‘AIR 1978 NOC 217 (KER) 
= ILR (1978) E Ker, 393 
GEORGE VADAKKETL, J. 
Ouseph, Appellant v, Porinchu and 
others, Respondents, 
S. A. No. 102 of 1975 {E,§, 
of 1975), D/~ 25-11-1977, 
Partnership Act (9 of 1932), S. 29 maan 
Mortgage of partner's share — Subse- 


A . No; 12 


102 
quent dissolution of firm — Suits filed 
by mortgagee on said mortgage dismis- 
sed — Mortgagee’s claim to realise debt 


from sale-proceeds in dissolution whe- 
ther barred. . 


By a composite deed, the widow of the 
partner hypothecated her husband’s 
share in the firm as a security for the 
debt and also conferred power on the 
mortgagees to get themselves impleaded 
in the suit for dissolution of the firm 
(which was pending at that time) and 
to pay themselves the debt -due to them 
by collecting all amounts and costs that 
could be realised in this suit. A preli- 
minary decree dissolving the firm was 
passed and the heirs of the deceased 
partner were declared as entitled to a 
certain share in the assets of the firm 
subject to the mortgage. The assets of 
the firm were sold in final decree pro- 
ceedings, The mortgagees claimed the 
debt due to them (under the hypothe- 
cation deed) from out of the sale pro- 
ceeds, That was objected to by the heirs 
of the deceased partner on the ground 
‘that the claim was. barred by dismissal 
of two suits filed by the mortgagees on 
the said mortgage. 

Held that the objection founded on 
the dismissal of suits had no merit and 
that the mortgagees had a right to reco- 
ver the debt due to them under the 
hypothecation deed from out of the 
share of assets of the firm which the 
heirs of the deceased partner were enti- 
tled to receive. 


The mortgagee of the share and inter- 
est of a partner in a firm has two dif- 
ferent rights, one, under the mortgage, 
to enforce it against the mortgagor, and 
to realise the debt from him by suing 
him, as in any case of mortgage, and the 
other, on the chose-in-action assigned by 
the mortgage against the person or per- 
sons obliged to the mortgagor in relation 
to and in respect of the said share and 
interest. Therefore. the dismissal of the 
suits which were against the mortgagor's 
legal representatives to enforce the’ mort- 
gage would not preclude the mortgagees 
from claiming their rights under S. 29(1) 
and (2) of the Partnership Act. 

The power conferred on the mortgagees 
as per hypothecation deed amounted to 
‘an equitable assignment of the share of 
surplus assets of the firm, if any, which 
the heirs of the deceased partner would, 
on proper liquidation of the affairs of the 
firm, and ascertainment of the amounts 
divisible amongst the partners, be enti- 
tled to. 
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A. I. R: 
Anno: AIR Manual {8rd Edn), Part+ 
nership Act, S. 29, N. 1. 
M. K. Narayana Menon, for Appel« 
lant; T. S. Venkiteswara Iyer and P, K, 
Balasubramanyan, for Respondents, 
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AIR 1978 NOC 218 (MADH. PRA.) 


= 1977 Jab. L. J. 73 
M. L. MALIK, J, 


Sajjan Singh and others, Appellants v. 
M/s, Nadeali and Bros., Respondent. 


Misc, (First) Appeal No, 117 of 1976, 
D/- 29-10-1976, | 

(A) Civil P. C. (5 of 1908), Ss. 47 and 
11 — Suit by firm to evict tenants from 
premises and for arrears of rent — Firm 
dissolved — Premises assigned to one 
of partners — Trial Court finding that 
suit was maintainable and decreeing it in 
favour of firm — Trial Court’s finding is 
binding on executing Court — Rules of 
res judicata operates. | 


During the pendency of the suit filed 
in the name of the firm by one of its 
partners A to evict the tenants from the 
premises and for arrears of rent the firm 
was dissolved and the premises were 
assigned to another partner B, The trial 
Court found that in spite of dissolution 
of the firm the suit was maintainable 
and decreed it in favour of the firm. In 
such a case so long as the trial Court’s 
fmding is not set aside the executing 
Court has no power to go behind the 
finding and is bound by it. The rule of 
res judicata operates, 


Anno: AIR Comm, C. P. C, (8th Edn.j, 
S. 11, N. 23-B; S. 47, N. 28, 


(B) Civil P. C. (5 of 1908), O. 22, R. 10; 
O. 30, R. 1 and O. 21, R. 15 — Partner- 
ship Act (9 of 1932), S. 47 — Suit by 
partner A in name of firm to evict 
tenants from premises and for arrears of 
rent — Firm dissolved and premises 
assigned to other partmer B — A can 
continue suit — Decree in favour of firm 
can be executed by A for -benefit of B. 

A suit by a firm under O, 30, R. 1 is 
in fact a suit by all the partners of 
which the firm is constituted. It is mere- 
ly giving an (abbreviated name for the 
partners but in effect all the partners are 
before the Court as plaintiffs. ‘Therefore 
where during the pendency of the suit 
filed in the name of the firm by one of 
its partners A for eviction of the tenants 
from the premises and for arrears of 
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rent the firm was dissolved and the 
premises: were assigned to the other pari- 
her. B the suit can be continued by A 3n 
behalf of the firm even if B did not ap- 
ply under O. 22; Ri 10 and the decreas 


obtained in favour - of the firm’ can ba > 


executed by A for the benefit of B, Sec- 
tion 47, Partnership Act is no bar, The 


procedural law contained in O. 30, R.I — 


and O. 21, R. 15 does not stand. abroget~ 
ed by the Partnership: Act. uh 1932 Lah 
596, Rel. on. 


Anno: AIR Manual- (3rd Edn 3, Part~ 
nership Act, S. 47, N. 1; AIR Comm, 
C. P. C. (8th Edn), O. 2A, R. 15, N. 2}. 
O. 22, R. 10, N. 2;-0..30, R..1, N. 3-4. 


S. R. Fadnis with P.-V, Pandit, for 
Appellants; K, L, Isarani, for Respon- 
dent, 


BV/CV/A467/78/GNB/DVT. 
. AIR 1978 NOC 219 (MAD) 


= (1977) 2 Mad. L. J. 368 
VARADARAJAN, J, 


Gopalakrishna Pillai ‘and’ another,“ Ap- 


pellants v. Chinnapillai. Padayachi and 
others, Respondents, 
Second - - Appeal No.- 
D/- 25-2-1977. 
Succession Act (39 of 1925), S; 73 — 
Will — Onus of proof on propounder — 
Nature of — Appréciation of evidence — 
Interference with concurrent finding- in 


second appeal. (Civil P. c (1303); Sec~ 


tions 100-101). 


In order to support ; a will ‘propounded, 
when it is sought to be. proved by parol 


evidence only, the. evidence- ought to be. 


of extreme cogency and such as to 


satisfy. one beyond all reasonable doubt 


that there is really before one substan- 
tially the testamentary intentions of tie 
testator. 

Held that the” Court below had not 
considered the cumulative effect of tne 
facts brought out before it but had dis- 
posed of them one by one by observing 
that it was not’ sufficient to- show that 
the will could not be genuine.’ This view 
of the evidence could not ‘be ‘said’ to: >e 
reasonable and, therefore, could be inter- 
fered with in Second Appeal’ ATR 1957 
SC 49 and ATR 1956 SC -554 and (1941) 


2 All ER 426° (HL): and: eer 3 AH ER - 


48 (HL); Rel. on: 

-Anno: AIR: Manual: (3rd Edn. 7S Ez 
N. 11; AIR Comm, Civil P. C. a Edn), 
Ss. 100-101, N. 32. hed j 


CV/FV/B54/78/RSK 


Notas of Cases 219-222 


1778. of 1974; 
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- AIR 1978 NOC. 226--(MAÐ.). 
_ = (1978) 1 Mad: L, J. 362- 
RAMAPRASADA RAO AND ` 
C RATNAVEL PANDIAN, J. 
K. P. Periyannan, Appellant v. Deity. 
Venugopal i inogga wet - and others, 
Respondents. 


Appeal No. 211. of 1972, D/- 18-1-1977. 


Civil P. C. (5 of 1908), S. 11 — Parties 
claiming under parties in previous suit 
— Prior suit upholding archaka’s entitle- 
ment to possession and enjoyment of 
temple land for service —- Second suit 
between their successors in title disput- 
ing archaka’s right to receive interest on 
the compensation amount awarded in ac- 
quisition. proceedings for the land acquir- | 
ed. held. was. Darren 1 by the . principle of 
res judicata. 


Anno: ATR Gea (th Edn. ) Civil 
P: C., S. 11, N. 41. 


DV/EV/B404/78/TVN/LGC , 





AYR 1978 NOC 221 (MAD.) 
= (1977) 1 Mad. L. J. 230 
SURYAMURTHY, J. 
Abdul Khuddus, Petitioner v. Old 
Mosque Sunnath Jamath, Respondent. 
C. Ri P. No. 385 of 1976, ‘D/- 4-8-1976. 


(A) ‘Wakf “Act (1954), S. 3 @ — 
“Mutavalli” — Mutavalli appointing bis 
son. to- perform. duties. of Mutavalli — 
Son. is. Mutavalli. 

(B) Evidence Act (1872), S. 114 — 
Waiver — Acceptance of rent by land- . 
lord after filing suit for eviction — That 
would not amount to bis giving up right 
to evict, tenant. ! f 


_ EU/FU/B574/77/MBR 





_ ATR 1978 NOC 222 (MAD. 
= (1977) I Mad. L. J. 353° 
_ RAMAPRASADA .RAO,. J. 
Vellaiki Konar, Petitioner v; ee 
Devi, Respondent. - ` 
C. R. P. No. 1633 of 1975, D/- 2-1-1976. 


Tamil Nadu Cultivating’ Tenants Ar- 
rears of Rent (Relief) Act (21 of 1972), 
S. 3 (1) (c) and (3) — Application under 
S. 3°(3) for vacating order of eviction — 
Condition precedent for —~ Prior adjudi- 
cation as a ala by: S. 3 (1) (c) is 
essential. 
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During the course of eviction proceed- 
ing filed by landlord on the ground that 
the tenant was in arrears of rent, the 
tenant filed an application under 5, 3 


(1) (a), (b) and (c) by making deposit of — 


the rent to get relieved from further 
obligation and responsibility for payment 
of rent, This application of tenant was 


dismissed as he failed to appear before 


the competent authority on the date of 
hearing, The tenant did not challenge 
the correctness of this order but after 
more than a year filed an application 
under S. 3 (3) for vacating the order of 
eviction passed in the earlier proceed- 
ing. 


Held that the condition precedent for 
_ the Court or the competent authority to 
act and decide under 5, 3 (8) is that 
there must have been an earlier pro- 
nouncement oradjudicationon the ques- 
tion whether the cultivating tenant has 
paid or deposited or is deemed to have 
paid or deposited the correct amount, as 
contemplated in S. 3 (1) (c) Such an 
enquiry or adjudication into the question 
whether the tenant has. paid or deposit- 
ed the correct amount is specifically pro- 
vided for in S. 3 (1) (c), whereas such a 
“delve” into the matter is conspicuously 
absent in S. 3 (3). This differential 
treatment, which is so apparent, has to 
be given its fullest significance. There- 
fore it cannot be contended that in an 
enquiry under S. 3 (3) is telescoped, an 
enquiry under S. 3 (1) (c) as well. If 
such was the intendment,. -the statute 
would have made it more plain and 
clear. Even otherwise the provision as to 
limitation for payment of current rent, 
does not permit of such an interpre- 
tation, 


As under S. 3 (3), there is no legal 
obligation on the part of the competent 
authority or the Court to enquire into 
the question whether the payment has 
. been made or the deposit made was 
correct, the Authorised Officer, rightly 
dismissed the application of the tenant 
on the ground that there was. no proof 
of adjudication on the question whether 
the current rent has been paid or depo- 
sited in a manner known to law. 


for Peti- 
for Res- 


S. Varadarajulu Naidu, 
tioner; M. R. Narayanaswami, 
pondent, | 


GU/GU/C189/77/AYP/WNG 
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A.L R, 


AIR 1978 NOC 223 (MAD.) 
= (1977) 1 Mad. L. J, 162 
RAMANUJAM, J, 


P. Ramaswamy, Petitioner v, The 
Assistant Engineer, Highways and Rural 
Works Dept., Respondent, 


W. P. No. 527 of 1975, D/- 24-6-1976. 


Tamil Nadu Land Encroachment Act 
(3 of 1905), Ss. 7, 6 — Notice under 
S.7 not served — Proceedings under 
S. 6 cannot be taken. 

R. G, Rajan, for Petitioner; V. Ven- 
katalakshmi for Govt. Pleader, for Res- 
pondent, 


AV/DV/A296/77/JHS 


AIR 1978 NOC 224 (ORISSA) 
= 45 Cut, L, T. 219 
R. N. MISRA AND K, B, PANDA, JJ. 


Union of India, Appellant v, Central 
Coal Fields Ltd, and others, Respon- 
dents, | 


First Appeals Nos, 76 of 1969 and 231 
to 233 of 1970, D/- 31-10-1977. 


(A) Civil P, C. (5 of 1908), S. 11 — 
Scope — Provisions of S. 11 not exhaus- 
tive — General doctrine of res judicata 
covers wider field. 


(B) Civil P, C. (5 of 1908), S. 11, Ex- 
planation I —— Decision in five suits by 
common judgment — Appeal in one dis- 
missed as time barred — Whether ope- 
rates as res judicata against others. 

Five suits were filed by the plaintiff 
against the Railways and the most rele- 
vant issue for the purpose of disposing 
of the dispute was common in all the 
suits. The suits were decreed by a com- 
mon judgment and five appeals wera 
filed. One of them was dismissed as bar- 
red by limitation, On the question whe- 
ther the dismissal operated as res judi- 
eata against the rest four appeals, 


Held when the judgment of the trial 
Court stood affirmed by dismissal of. the 
appeal; the appeal must be deemed to 
have been disposed of on merit and in 
terms of the Explanation I to S. 11 the 
decision became a decision of the Court 
in a former suit. Thus, the bar of res 
judicata was fully ‘attracted, AIR 1966 
SC 1332 and 1976 Ker LT 279 (FB), 
Rel. on. AIR 1969 All 504, Disting. 

B. K. Pal and B. Pal, for Appellant; 
M. Patra, B. Dagara, S. Patnaik, Govt. 
Advocate & Standing Counsel (Central); 
for Respondents. 


LU/LU/E546/77/DVT 
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° AIR 1978 NOC 225 (ORISSA) 
= (1977) 44 Cut. L. T, 262 


R. N. MISRA AND N. K. DAS, Ji. 


Dindayal Agarwala, Petitioner v. 
Nandkishore and others, Opposite Par- 
ties. 


Original Jurisdiction Case of 1069 of 
< 1975, D/- 8-7-1977, 


(A) naar House Rent Control Act (31 
of 1958), S. 7 — Application for eviction 
of tenant — Premises required by land- 
lord for expansion of his going business 
and not for commencing a contemp.at- 
ed business — Held on facts the need of 
the landlord was bona fide. 


Law is fairly settled that considerano 
of an application for eviction on the 
basis of bona fide requirement of the 
landiord has to be made on an objective 
assessment of the materials on  reccrd, 
but keeping in view the fact that the 
requirement is personal and what would 
be suitable for the purpose of the land- 
lord is a matter within his own know- 
ledge and consideration. This was nat a 
case where the requirement of the owner 
was in contemplation of commencing a 
business for which there was no imme- 
. diate prospect. Admittedly, the landlord 
herein was running a business and on 
account of lack of space was managing 
the business with difficulty, The expan- 
sion of business which he contemplated 
was not an uncertain event nor was it a 
matter of the future, Given extra acccm- 
modation, he would'expand his going 
business. The need of the landlord in ihe 
facts and circumstances of the pres2nt 
case was bona fide. 


(B) Constitution of India, Art. 226 — 
Certiorari — Writ of — Decision render- 
ed in breach of natural justice vitiates 
and is liable to be vacated by issue ot a 
writ of certiorari. 


Held. in the instant eviction § cése, 

the appellate authority clearly acad 
in contravention of the rules of 
natural justice in relying for ‘he 
first time upon a notice ‘issued by 
the landlord to the tenant wizh- 
out receiving it by way of addi- 
tional evidence and without affording ny 
opportunity to the landlord to meet the 
additional material put against him. The 
decision rendered by the appellate au- 
thority is vitiated and is liable to be 
quashed. 
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R.. Mohanty, -for Petitioner; 5S. C. 


Mohapatra and Govt, al for a 
posite Parties. 


TU/10/D240/77/AS/KSB 


AIR 1978 NOC 226 (ORISSA)... 
= ILR (1977) 2 Cut. 20 

S. N, SHANKAR, C. J. AND- 

: "B. K. RAY; J. `- 


Iswar Maharana, Appellant v. State lof 
Orissa and others, Opposite Parties, . 

O. J. C. No. 1995 of 1975,.D/- 5-7-1977. 

Constitution of India, Art, 226 — Find- 
ing of fact — Interference by writ 
Court — Case under Orissa House Rent 
Control Act (1867), S. 7. 


However wrong the finding if it is 
based on evidence and is not otherwise. 
perverse, the writ Court will not inter- 
fere with it on the ground that the evid- 
ence has not been properly appraised. 


Where an application for eviction 
under S, 7 of the ‘Orissa House Rent. 
Control Act on the ground that the 
tenant was a wilful defaulter and the 
premises were required by the landlord 
bona fide for his personal use was dis- 
missed by the House Rent Controller. 
and the Chief Judicial Magistrate in ap- 
peal on both the grounds on the findnigs 
of fact arrived at on appraising the 
evidence, l 

Held in the circumstances of the case 
that, the High Court would not interfere. 
with. the findirg on the second ground 
but the finding on the first ground was 
vitiated' and perverse, ‘and petition was 
therefore allowed on that ground. 

Anno: AIR Comm. Constn. of India, 
(2nd Edn.), Art. 226, N. 7 (H) © 

R. N. Sinha, S. N. Sinha and P, K. 
Rautray, for Appellant; Addl: Standing 
Counsel and Y. S5. N. Murty, for Oppo- 
site Parties, ; 


EV/FV/B908/78/TVN/VBB 


AIR 1978 NOC 227 (ORISSA). 
= (1977) 1 Cut, WR 249 
S. ACHARYA, J. 
Bariko Pujari and another, Petitioners 


v. Korono Jena and others, Opposite 
Parties. 


Civil Revn. Wo. 192 of 1976, D/- 14-3- 
1977. 
(A) Ganjam and Boudh (Village 


Cffices Abolition) Act 1969 (1. of 1970). 
Ss. 5 and 12 — Question whether parti- 


o 
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cular lands are -Inan lands or are banjar 
fallow lands reclaimed — Tahsildar has 
to decide as preliminary issue whether 
lands are Inam lands — Civil Court does 
mot however lose jurisdiction to decide 
whether the lands are banjar fallow land 
reclaimed — (Civil P. C, (1908), S. 9). 
(B) Civil P. C. (1908), S. 9 — Juris- 
diction of Civil Court — Special Tribunal 
created under a statute — Custer of juris- 
diction — Principles stated. 
Where a special Tribunal is given 
power to decide certain facts, that Tri- 
bunal, besides ceciding the issues speci- 
fically entrusted to it can also decide 
facts which are generally called preli- 
minary, collateral or jurisdictional facts. 
The decision of that Tribunal on such 
issues or facts cannot be final or conclu- 
sive between the parties, though it has 
jurisdiction to decide such matters for 
the limited purpose of adjudicating the 
issues specifically entrusted to it for deci- 
sion by the Special Act. Merely because a 
special Tribunal decides such preliminary 
or collateral issues or jurisdictional fact: 
for the aforesaid limited purpose, it 


cannot be said that the Civil Court loses ~ 


its jurisdiction to finally decide those 
issues or facts. But the decision of 
the Tribunal in respect of matters speci- 
ally entrusted to it by a special statute 
will be final and conclusive between the 
parties, if that is so provided in that 
statute. If however the statute vests the 


Tribunal also with the jurisdiction to 
decide all questions regarding 
certain matters in. all their 
aspects, including the prelimi- 


nary issues and jurisdictional facts, and 
makes thedecision ofthe Tribunalon all 
those matters conclusive and final, then, 
notwithstanding the general law that the 
Civil Court has jurisdiction to decide. all 
matters brought before it, that Court 
can have no jurisdiction to decide all 
such issues or facts. But in the absence 
of any such prohibition, the Civil Court 
can decide all matters which are not 
specifically excluded from its jurisdic- 
tion by any special law to that effect, 
and its decision will be final and bind- 
ing between the parties and would 
operate as res judicata between them. 
ILR 1965 Cut 539 Rel. on. 


L. Rath. A. E. Misra, J. K. Rath and 
B. S. Misra. for Petitioners; B. Pal, 
N. Prusty and A. Mohanty, (for Nos. 1 
to 6) and S. Misra No. 2 and B. K. Pal, 
(for Nos. 7 to 11), for Opposite Parties. 


EU/BU/B656/77/GGM/VBB 
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A. L R. 


AIR 1978 NOC 228 (PAT.) 
(RANCHI BENCH) 


5. K, JHA AND MEDINI PRASAD 
SINGH, JJ. 


Radhanath Singh, Appellant v. Ram 
Prasad Agrawalla and others, Respon- 
dents, 


A. F, O. D. No, 668 of 1968, D/- 22-9- 
1977. 

(A) Trusts Act (2 of 1882), S. 86 — 
Benami transaction — Evidence: of — 
Benami nature of property settled by 
father in favour of wife held not proved 
— (Benami), 


Though direct evidence of benami 
nature of a transaction is not possible 
and slight evidence has been held -suffi- 
cient to prove it, the case should not be 
decided on mere suspicion: Since the 
apparent must always be presumed to be 
real, there must be legal grounds based 
on legal evidence to establish the benami 
nature of the transaction, the relevant 
factors to be considered being the motive 
for the transaction, source of considera- 
tion money, custody of documents and 
above all the actual physical possession: 
AIR 1974 SC 171 Ref. 


Where the husband claimed the pro- 
perty settled in the name of his wife by 
his father and uncle to be his own, docu- 
mentary evidence consisting of Rent 
Receipts in the name of the wife, reci- 
tals in sale deeds executed by the hus- 
band and son after the death of the wife 
to the effect that she was the owner and 


they succeeded to it on her death and 


other documents with similar recitals 
attested by him and the oral evidence 
to the effect that the wife continued in 
possession and the produce was kept at 
her house was let in, held that benami 
nature of the transaction was not proved. 
Further there was no proof of motive 
for the transaction. Since it was a gift 
the question of consideration did not 
arise. 

Anno: AIR Man. (3rd Edn.), Trusts Act, 
S. 80, N. 1. 


(B) Trusts Act (2 of 2282), S. gg — 
Benami transaction — Burden of proof. 


Where neither the transferor nor the 
ostensible transferee is alive the burden 
of proving benami nature of the transac- 
tion is much too keavy to discharge. AIR 
1918 P. C. 137 Ref. 

Anno: AIR Man. (ŝrd Edn.),. Trusts 
Act, S. 89. Bole = 

(C) Evidence Act (1 of 1872), Se. 17 
and 21 — Admissicns of persons making 
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them unless sufficiently explained binds 
them — Statement that the wife is the 


real owner of the property — Subse- 
quent claim that she is a benamidar ~~ 
Earlier admission by the husband held 
affected his claim. 

Since under Ss. 17 and 21, Evidence 
Act, admissions by a person are substan~ 
tive pieces of evidence, unless sufficient- 
ly explained they bind the makers. 
Where the husband claimed the pro- 
- perty of his wife stating that she held 
it benami for him and in documents 
executed by him he described her as the 
real owner of it, such admissions held 
bound him sinee he had no explanazion 
for his earlier admissions. AIR 1936 P.C. 
264, AIR 1960 S. C. 335 at 345, AIR 1917 
PC 169 and AIR 1960 SC 100 Rel. on. 

Anno: AIR Man, (3rd Edn.), Evidence 
Act S. 17, N. 1, 8. 21, N.11 

(D) Trusts Act (2 of 1882), S. 80 — 
Benami transaction — Custody of the 
documents alone might not be sufficient 
to prove benami. nature. . 

Where the documentary and oral 
evidence unmistakably points to the fact 
that the ostensible owner was in fact the 
real owner, the mere circumstance that 


the claimant alleging the former to be a, 


benamidar produced the documents of 
title to the property from his custody 
might not be sufficient - to establish the 
benami nature of the transaction. It was 
especially so when the claimant was the 
‘husband and the owner his deceased 
wife, 

Anno: AIR Man, (8rd Edn.), Trusts Act, 
S. 80, N. 1. 


(Œ) Civil P.C. (5 of 1908), O.7 R.1— 
Suit for declaration of benami nature of 
transaction — Plaintif failing to prove 
such stand held not entitled to relief 
based on his right of succession te the 
real owner, l 

Where the Plaintiff’s case that his 
deceased wife held the property benami 
. for him was not proved and he claimed 
title to the extent he succeeded to her 
as one of her legal heirs, his prayer for 
suchi modified relief was rejected for rea- 
sons that it altered the very, cause of- 
action in the suit and that the other 
heirs were not on record of the suit. 

Anno: AIR Man, (8rd Edn,), Civil P.C, 
Or. 7 R. 1 N.-4 


S. K. Mazumdar and Vijoy Pratap 
Singh: for Appellant: N. K. Prasad and 
K. K. Jhunjhunwala, for Respondents, 


AV/BV/A66/78/TVN/VBB 
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AIR 1978 NOC 229 (RAJ.) 
= 1978 Raj LW 23 
(JAIPUR. BENCH) 
: M. L. SHRIMAL, J. 

Devi Lal and another, Petitioners v. 
The State of Rajasthan and others, 
Respondents, i 

Civil Writ Petn. Nos. 372 and 381 of 
1977, D/- 19-12-1977. 

(A) Constitution of India, Art. 226 — 


Rajasthan Excise Act (2 of 1950), S. 24 


— Licence issued under S. 24 for sale of 
country liquor is contract — Enforce- 
ment of contractual obligations — Appro- 
priate remedy for — By a civil suit and 
not by writ petition. AIR 1975 SC 2008, 
AIR 1975 SC 1121 Rel. on. 

(B) Rajasthan Prohibition Act (17 of 
1969), S. 1 (3) — Notification dated 
12-10-1977 specifying areas to which Act 
was extended with effect from a certain 
date — Nothing wrong in applying the 
Act stage by stage and in the light of 
experience gained. 


(C) Constitution of India, Arts. 14 
and 19 — Rajasthan Prohibition Act (17 
of 1969), S. 1 (3) — Rajasthan Excise Act 
(2 of 1950), Ss.13, 19 and 35 (1) (a) — 
Notification . dated 12-10-1977 extending 
Prohibition Act to certain areas from a 
certain date and that under Ss. 13 and ° 
of Excise Act of the same date totally 


- prohibiting possession of liquor and notice 


of Excise Commissioner under S. 35 of 
Excise Act intimating petitioners that 
their licences for selling liquor will 
stand cancelled from certain date are not 
violative of Arts. 14 and 19. 

There is no fundamental right to trade 
or business in intoxicants. The State 
under its regulatory power, has a right 


to prohibit absolutely every form of 
activity in relation to intoxicant — its 
manufacture, storage, export, import, 


sale and possession, In all their manifes- 
tations these rights are vested in the 
State. The power of control is an extent 
of the society’s right to self protection 
and it rests upon the right of the State 
to care for the health, morals and wel- 
fare of the people. The sale of liquor has 
been, at all times, considered as the pro- 
per subject of legislative regulation. A 
icense may ‘be exacted and restrictions 
may be imposed as to sale of liquor. 
There may be absolute prohibition of 
sale of liquor. The lfcencees for selling 
country liquor have no inherent right to 
earry on trade in intoxicating liquor. 
The idea of prohibition ‘is connected 
with public health and absolute prohibi- 


r 
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tion of manufacture or sale of liquor is 
permissible and only exception can be 
for medicinal preparation. AIR 1954 SC 
220 Rel. on. 


From the day the 
Act were extended to certain areas 
under the impugned notifications, the 
possession and sale of liquor became an 
offence, The word “business” or “trade” 
does not include crime. The activities 
which are criminal or dealing in articles 
or goods which are res extra commer- 
cium could not have been intended to 
be permitted in the first instance by 
Article 19 (1) (©) and (g) of the Consti- 
tution relating to the fundamental rights 
to property, trade or business or the 
Article 14 of the Constitution of India. 
The Prohibition Act has received the 
assent of the President and is, therefore, 
a legislation protected against Articles 
14, 19 or 31 of the Constitution of India. 


Article 31-C of the Constitution as 
“introduced in 1971, protected laws giv- 
ing effect to the Directives in Article 39 
(b) (c) from unconstitutionality on the 
ground of contravention of Arts. 14, 19 
and 31 of the Constitution. By the 42nd 
Amendment Act, 1976, this protection has 
been extended to legislation for imple- 
mentation of any of the Directives enume~ 
rated in Part IV of the Constitution. 

A close examination of the Rajasthan 
Prohibition Act, 1969, impugned notifica- 
tions and the order reveal that the nexus 


provisions of the 


‘between them and the Directive policy 


relied upon is real and not. colourable. 
Cancellation of licence is not violative 
of Arts. 14 and 19. l 

Anno: AIR Comm., Constitution (2nd 
Edn.), Art. 14, N. 32; Art. 19, N. 82 (H). 

N. D. Mantri, (for No. 1) and N. M. 
Kasliwal, (for No. 2) for Petitioners; 
'G. G. Sharma, Addi. Govt. Advocate, for 
the State. . 


AV/BV/A324/78/VSS 





AIR 1978 NOC 230 (ALL.) 
M. P. MEHROTRA, J. 


Smt. Husan Bano, Appellant v. Union 
.of India, Respondent. 

Second Appeal No. 1341 of 1968, D/- 
18-5-1978. 

(A) Civil P. C. (5 of 1908), O. 41, R. 4 
— Applicability. 

In a suit for title to property against 
vendor and transferee from him, the 
vendor is a mere pro forma defendant 
and his death during the pendency of 


* 
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ALR. 


appeal does not affect the maintainability 
of the appeal. AIR 1952 Nag 250, Rel. on. { 

Anno: AIR Comm., C. P. C, (8th Edn.), 
Q. 41, R. 4, N. 1. 


(B) Civil P. C. (5 of 1908), O. 41, R. 4 — 
Applicability — Suit proceeding on com- 
mon grounás against all defendants — 
Appeal by some defendants — Whether 
abates on death of one of non-appealing 
defendants. 

Where the decree was entirely in favour 
of the plaintiff and against the defendants 
and some of the defendants had prefer- 
red an appeal impleading the other de- 
fendants as respondents and the suit had 
proceeded on common grounds against 
the defendants, O. 41, R. 4 was applicable 
and the appeal would not abate because 
the legal representatives of one of the 
defendant-respondent were not brought 
on record on her death during the 
pendency of the appeal. AIR 1971 SC 742, 
Rel. on. (Case law discussed), 


There is no question of conflicting de- 
crees coming into existence in case O. 41, 
R. 4 is applicable. Where that provision 
is applicable, no one is entitled to con- 
tend that a. decree has become final 
against a party merely on the ground 
that that party has not cared to file an 
appeal against the decree. Whether such 
a party is impleaded as a respondent or 
whether it is not impleaded at all the legal 
incident remains the same, namely, that 
while allowing the appeal, the appellate 
court can reverse the decree not only so 
far as the appellants are concerned but 
also so far as the non-appealing parties 
are concerned, whether they be before 
the court as respondents or they may not 
be before the court at all. 


Anno: AIR Comm., C. P. C. (8th Edn.), 
O, 41, R. 4, N. 5. 


(C) Civil P. C. (5 of 1968), O. 1, R. 3 — 
Necessary party — Suit by co-owner — 
Other co-ov/ners are necessary parties. 


In a suit where a deciaration is sought 
by the plaintiff claiming to be co-owner 
of the suit property, he must implead 
all the other co-owners of the property. 
Unless all the co-owners of the property 
are before the court, it is not possible 
for the court to give any declaration in 
respect of the share which is claimed by 
the plaintiff in the property in dispute. 

Anno: AIR Comm,, C. P. C. (9th Edn.), 
O. 1, R. 3, N. 14-A. © , 

(D) Civil P. C. (5 of 1908), O. 1, R. 3 — 
Necessary narty — Suit for title to pro- 
perty against purchasers of property de- 
clared to be evacuee property — Claim 
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that evacuees had no interest in property 
— Alleged evacuees not made parties — 
Effect, i 


Where a person had filed a suit for 
title to a property sold as evacuee pro- 
perty against the purchasers thereo= by 
alleging that the persons declared ta be 
evacuees had no interest in the property 
at all, the suit would not be mainiain- 
able when the plaintiff failed to implead 
the alleged evacuees by seeking a d2cla- 
ration that such evacuees had not any 
right or interest in the property in ques- 
tion. 1964 All LJ 696 and 1970 All WR 
(HC) 191, Disting. 

Anno: AIR Comm., C. P. C. (8th Edn.), 
O. 1, R. 3, N. 3. 

(E) Administration of Evacuee Property 
Act (31 of. 1950), S. 46 (1) — Bar of 
against civil suits — Nature of. 

Even if no notice under S, 7 has been 
issued to the parties concerned, a swit is 
not maintainable against the decision de- 
claring a property to be evacuee pro- 
"perty. 

Anno: AIR Manual (3rd Edn.), Ad- 
ministration of Evacuee Property Act, 
5. 46, N. 4. ; 

H. S. Joshi, G. N. Sharma, J. N. Tewari 
.and S. S. Agnihotri, for Appellant; Bashir 
Ahmad, V. Sahai, B. Dayal, N. Alykhan, 
5. S. Alim, Narendra Kumar and H. P, 
Singh, for Respondent, 


FV/FV/C230/78/SNV 





AIR 1978 NOC 231 (ALL.) 
(LUCKNOW BENCH) 
MAHAVIR SINGH, J. 


Ashfaq Ahmad, Applicant v. 
Ahmad and others, Opposite Parties 


Niaz 


1978. 


(A) Civil P. C. (5 of 1908), S. 115 — 
Revisional powers — Scope — Trial 
Court not properly applying the principle 
laid down by Supreme Court to the facts 
of the tase — No ground for interference 
in revision. (Case law discussed). 


Anno: AIR Comm., C. P. C. (9th Edn.), 
S. 115, Notes 10, 15, 12. l 

(B) Civil P. C. (5 of 1908), S. 151 — 
Civil as well as criminal proceedings bė- 
tween same parties. — Stay of civil pro- 
ceedings till disposal of criminal proceed- 
ings — When permissible. 

Where civil as well as criminal pro- 
ceedings are pending between the same 
parties. and one of the parties files a peti- 
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Civil Revn. No. 399 of 1976, D/- 2-3- — 


109 
tion ùnder S. 482, Cr. P. C. for stay of 
the crimiral proceeding, the application 
for stay of civil suit could not be grant- 
ed on ground that if stay is not granted 
the party who applied for stay in cri- 
minal proceedings would be put to more 
embarrassment, when the party itself had 


. taken contrary stand in the application 


under S, 482 and itself examined some 
witnesses in the civil suit. Moreover, 


‘the stay could not be granted when the 


matters in the two proceedings were not 
exactly the same, though the question 
of ownersnip was common. 

Anno: AIR Comm., C. P. C. (8th Edn.), 
S. 151, Nctes 2 (H) and 87. 


FV/FV/C205/78/AMG/DVT 





AIR 1978 NOC 232 (ALL.) 
-= DEOKI NANDAN, J. 
Smt, Bittan Devi, Appellant v. Abdul 
Majid and others, Respondents. 


Second Appeal No. 960 of 1968, D/- 
1-5-1978. 

U. P. Temporary Control of Rent and 
Eviction Act (3 of 1947), S. 2 (c}) — ‘Land- 
lord’ — E’s suit for ejectment — Defen- 


dant tepant contending that P was land- 


lord in view of gift deed in her favour 


-by B — Compromise decree in previous 


suit showing that that gift was null and 
void and of no legal effect — Held that 
it was not a case of retransfer, that gift 
was non-existent in view of compromise 
decree and B therefore continued to be 
landlord. 

V. D. Cyjha, for Appellant; Sidheshwari 
Pd., for Respondents, = | 


EV/EV/C87/78/VSS 


AIR 1978 NOC 233 (ALL.) 


C. S. P. SINGH, J. 
Ashfaq Abmad and others, Petitioners 
v. Deputy. Director of Consolidation 
Allahabád ard others, Respondents. 


Civil Misc. Writ Petn. No. 1215 of 1972, 


. D/- 11-5-1978; 


(A) U. P. Consolidation of Holdings and 
Land Reforms Act (1 of 1951), S.9 — 


‘Objections: under — Delay in filing — 


Condonation — Cannot be condoned on 
ground that the matter related to rights 
of Gram Samaj -— All litigants are equal 
— No special consideration can be given 
to Gram Samaj or Government. 


(B) U. P. Consolidation of Holdings and 
Land Reforms Act (t of 1951), S. 9 — 
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Ghbjections under — Delay in filing — 
Delay te be counted from date of publi- 
cation of records under S. 9 — Ground 
-for not filing objection scon after publi- 
cation to be disclosed in affidavit filed in 
support of objection. 


B. L. Srivastava, for Petitioners: 
Standing Counsel and K. B. Garge, for 
Respondents. 


FV/GV/C439/78/VSS/DVT 


AIR 1978 NOC 234 (ANDH. PRA) 
= (1978) 1 An LT 373 
MADHAVA REDDY, J. 


Marri Ramulamma and another, Peti- 
tioners v. State of A. P., Respondent. 


Civil Revn. Petns. Nos. 916, 926 to 929 
of 1977, D/- 13-12-1977. 


(A) Andhra Pradesh Land Reforms 
(Cailing on Agricultural Holdings) Act 
(i of 1973), S. 5 — Fixation of shares of 
declarants in joint family property by 
rejecting will msde by Karta — Validity 
-— Attesting witnesses deposing before 
Authorised Officer to execution of will — 
Tribunal rejecting will — Appellate Tri- 
bunal holding that the witnesses were not 
cross-examined by the authorised officer; 
that the witnesses were interested and 
that one of them was a miner — Rejec- 
tien of evidence not valid. 


The laches on the part of the autho- 
rised officer either because of his ignor- 
ance of law and procedure or for any. 
other reason cannot be put against the 
declarant, a member of the joint family, 
and the evidence adduced on his be- 
half in support of the Will of the 
karta cannot be rejected. True, even 
the evidence unchallenged by the cross- 
examination cannot be blindly accept- 
ed as, gospel truth. If there is any~ 
thing inherently improbable in the evi- 
dence itself or having regard to the sur- 
rounding circumstances, the Tribunals 
may reject that evidence. But surely not 
on the ground that although the witness 
was available for cross-examination he 
was not cross-examined by the autho- 
rised officer. Consequently, where the 
Tribunal rejected the shares of the de- 
clarants held azcording to the Will in 
the family property, such rejection was 
liable to be set aside. 


When the witness asserts that his father 
executed a will in January 1956, there 
is no reason to doubt that he was a wit- 
ness to the execution of the will His 
statement on cath that his father ex- 
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A.L R. 


ecuted the will necessarily implies that 
he saw the execution and that it was 
duly executed according to law. In the 
absence of any  cross-examination or 
even suggestion te the witness that he 
was not present at the execution and 
that he himself did not affix his signature 
in the presence of the testator, there is 
no warrant for presuming to the con- 
trary. At the execution of a will by a 
person during the last days of his life, 
he cannot expect strangers to be present. 
Only persons interested in the testator 
and the testator’s family would be pre- 
sent. No person could be expected to 


-execute a confidential document such as 


a will in the presence of utter strangers. 
Further the testator would be anxious to 
see that his will is acted upon and would 
therefore try to obtain the signatures of 
such persons as attestors who may pos- 
sibly dispute the will and who would be 
entitled to the properties in the absence 
of a will, ~ 


A minor aged about 17 or 18 is a com- 
petent attesting witness. He may not be 
competent to enter into-.a contract but 
is certainly a competent witness. He is 
not disqualified from attesting a will 


The failure of the legatees under a will 
to get the patta mutated in their favour 
cannot nullify the effect of a will though 
it may be a circumstance to be taken into 
consideration in finding the truth of the 
will, 


(B) Hindu Law — Will before the 
Hindu Succession Act 1956 in respect of 
joint family property — Testator dying 
before the Act — Will is not valid as 
a will — But it may be valid as a family 
arrangement. 


A will made of coparcenary property 
by a Hindu before the commencement of 
the Hindu Succession Act (the testator 
also dying before the Act) is not valid 
as a will, but it may be valid as a family 
arrangement if consented by all the mem- 
bers of the coparcenary and acted upon 
by them. AIR 1926 PC 54; AIR 1972 SC 
1279: AIR 1918 Mad 531: AIR 1936 Mad 
967 and AIR 1964 Mad 291, Rel. on. 


R. V. Subba Rao and R. Prasad, for 
Petitioners: Govt. Pleader for G. A. D., 
for Respondent. l : 
EV/FV/C72/78/KNA/SNV 
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AIR 1978 NOC 235 (CAL.) 
= (1978) 1 Cal LJ 62 
SALIL KUMAR DATTA, J. 

Bhabatosh Pati, Petitioner v. The State 
of W. B. and others, Respondents. 

_ Civil Revn. Case No, 2127( W) of 1974, 
D/- 16-12-1977: 

W. B. Secondary Education Act (37 of 
1950), S. 62 — Rules for Management of 
Non-Government High Schools incliding 
Aided’ Schools, (framed under S. 62), 
Rule 25 — Government Circular provid- 
ing for increment to “teachers” — Held 
that word “teachers” includes Head 
Masters. 

The Headmasters by reason of cheir 
being Headmasters are not excluded from 
the category of teachers when they also 
perform teaching duty to students cf the 
school. The provision made in the cir- 
cular under the orders of the Governor, 
for increments to teachers on successful 
termination of training at the Institute 
of English can be modified by the order 
of the Governor and not by any other 
authority subordinate to him. 

Mrityunjoy Palit, for Petitioner; Sakti 
Prosad ‘Mukherjee, for Respondents. 


AV/BV/A269/78/AYP/WNG 


AIR 1978 NOC 236 (GAUAATY 


M. SADANANDASWAMY, C. J. AND 
K. LAHIRI, J. 


Digendra Narayan Routh, Appellent v, 
State of Assam and others, Respondents. 

First Appeal No. 131 of 1973 D/- 
30-1-1978. , 


(A) Public Works Department Code 


(1942 Edn.), Para: 329 —- Advance pay- — 


ment — When can be made. 


An advance payment may be.made on 

the recommendation of the_Subdivisional 
Officer even though no measuremert has 
been taken of the actual work done up 
to the date of the recommendation. 
' (B) Public Works Department Code 
(1942 Edn.), Para 248 — Estimete — 
Meaning of. 

The word ‘estimate’ relates to tke en- 


tire project and -not to pieces of work 


which form parts of the project entrusted 
to different contractors. ~ 


S. K. Senapati-and B. L. Singh, for 


Appellant; K. K. Bezbaruah, Stending 
Counsel, for Respondents, 


CV/FV/B169/78/RSK ss i, 
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AIR 1978 NOC 237 (GOA) 
TITO MENEZES, J. C. 
Gulamhusein Ramzan Mhawla, ete., 


Applicants v. Daman Municipal Couneil 
and others, Respondents. 


Special Civil Appln. No. 192 of 1976, 
D/- 14-6-1977. 


(A) Goa, Daman and Diu Municipali- 
ties Act (7 of 1969), S. 28 (4) — Special 
meeting — Business not specified in 
notice. — Cannot be transacted in special 
meeting. 


A notice of special meeting did not 
specify that the question as to which 
Subjects Committees should work under 
the Chairmanship of the Vice-President, 
would be determined at the meeting. 


. Held that the resolution passed in the 
meeting determining that the Vice-Presi- 
dent should be appointed as the ex- 
officio Chairman of the Health and Sani- 
tation Committee could not be passed and 
that the decision determining that the 
Vice-President should be the Chairman 
of the Health and Sanitation Committee 
was bad as the subject was not included 
in the notice of the special meeting. 


(B) Goa, Daman and Diu Municisali- 
ties Act (7 of 1969), S. 78 (14) — Meet- 
ing to elect members of Standing Cem- 
mittee and Subjects Committees — Ad- 
journment — Validity — Proper stage to 
file nomination forms — (Goa, Daman and 
Diu Municipalities (Elections to Subjects 
Committees) Rules (1970), R. 4. (Nomina- 
tion Form under)). 


Where at the time nomination ferms 
were filed the Subjects Committees were 
not constituted and as such the members 
were not in a position to know for cer- 
tain as to which of the Subjects Commit- 
tees they intended to contest, the Muni- 
cipal Council was justified in rejecting 
all the nomination papers and in adjourn- 
ing the meeting for holding the elections 
to Standing Committee and Subjects 
Committees till the concerned Commit- 
tees were constituted. There was no 
necessity of calling new meeting after 
cancellation of nomination papers. The 
fresh nomination papers could be invited - 
before holding of adjourned special meet- 
ing for the elections to different Com- 
mittees. l 


(C) Goa, Daman & Diu Municipalities 
Aet (7 of 1969), Ss. 52 (6), 63 (4) — 
Elections to Subjects Committees — Can 
be held without co-option of members te 
be co-opted. 
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Act (7 of 1969), Ss. 63 (4), 68 — Elections 
z0 Subjects Committees — Holding of — 
Traming of Bye-laws under S. 68 is not 
a condition precedent. 

S. K. Kakodkar, for Petitioner; G. D, 
Samat (for Nos. 1 and 4) and M. 5. 
Jsgaonkar (for Nos. 2, 3, 5 to 7 and 12), 
‘or Respondents. 


XU/LU/E368/77/DVT/LGC 


AIR 1978 NOC 238 (HIM. PRA.) 
C. R. THAKUR, J. 

. Krishna Mohini, Petitioner v. Ram 
Partap Chandel, Respondent. 

OMP. 126 of 1977 in Ele. Petn. No. 5 
of 1977, D/- 21-9-1977. 

(A) Representation of the People Act 
[43 of 1951), Ss. 81 (3), 83 (2) — Supply 


3f copy of election petition — Require- 
ment as to — Nature of. 


Failure to send the copies of the an- 
nexures to the election petition along 
with the copy of such petition cannot be 


zaid to be fatal to the petition when the 


articulars of the corrupt practice as con- 
tained in the annexures are stated in 
che petition itself. In such case, the. res- 
sondent cannot be said to be misled in 
preparing his defence. AIR 1968 SC 
1079 and AIR 1976 SC 2169, Relied on. 

(8) Representation of the People Act (43 
of 1951), S. 81 (3) — Attestation of elec- 
tion petition — Substantial compliance 
With the requirement sufitces. 

Where the petitioner has signed each 
mage, except one page of the election 
Jetition and the attestation is given at 
‘he end of the petition, there was suff- 
zient compliance with the requirement as 
zo attestation. What law required was 
substantial compliance. AIR 1964 SC 
1027, Relied on. 

Mohinderjit Singh Sethi with Miss K. 
Sharma and M. R. Vasudeva, for Peti- 
‘ioner; S. S. Ahuja, for Respondent. 


JU/IU/D763/77/SNV 


AIR 1978 NOC 239 (KANT.) 
= (1978) 1 Kant. LJ 75 


G. K. GOVINDA BHAT, C. J. 
Bakilana Chinappa, Petitioner v. The 
Land Tribunal, Mercara and others, Res- 
pondents. 
Writ Petn. 
25-11-1977. 
(A) Karnataka Land Reforms Act, (10 
of 1982), S. 44 (1) — Powers of Tribunal 
— Grant of occupancy rights — No appli- 


No. 2623 of 1976, D/- 


Notes of Cases 238-240 
(D) Goa, Daman & Dia Municipalities . 


ALR. 


cation claiming tenancy — Absence of 
notice —- Order granting occupancy rights 
held bad. 

(E) Karnataka Land Reforms Act (10 
of 1962), S. 44 (1) — Occupancy right — 
Tribunal cannot force occupant to take 
occupancy right. l 

Where the occupant has stated before 
the Tribunal that he did not want occu- 
pancy right in the land, the Tribunal 
cannot force him to take the occupancy 
right, since the person on whom the oc- 
cupancy right, is conferred has to 
deposit the occupancy price. l 

(C) Karnataka Land Reforms Act (10 
of 1962), S. 44 (1) — Notice to landiord — 
Essentials of — Land mentioned in notice 


not demarcated — Notice held bad as 
landlord could not meet the case there- 
by. 


Unless, in the notice issued to the land- 
holder, the portions of the lands alleged 
to have vested in the State Government. 
were clearly demarcated, the landholder 
could not meet the case. He should know 
beforehand as to what was the portion 
of the land claimed by the claimant be- 
fore the Tribunal that had vested in the 
State Government. A notice which mere- 
ly states that 2.50 acres of land out of 
certain survey numbers had vested in 
the State Government, without demarcat- 
ing the portions and setting out the 
boundaries, was clearly violative of rules 
of natural justice. 


S. G. Bhagawan, for Petitioner; H. N. 
Narayan, Govt. Pleader, for Respondents 
Nos, 1 to 3. 


AV/BV/A44/78/DLD/WNG 


AIR 1978 NOC 240 (KANT.) 
= (1978) 1 Kant. L. J. 19 
M. S. NESARGI, J. 


N. P. Kenchachary and others, Peti- 


tioners v. The Land Tribunal Mudigere 


and another, Respondents. 


Writ Petn. Nos, 2025 to 2030 of 1977, 
D/- 24-11-1977, 

Karnataka- Land Reforms Act, 1961 (10 
of 1962), Ss. 126 & 138:— Powers of 
Tribunal — Tribunal empowered to de- 
cide claims of parties — Order directing 
party to approach authority for Inams 
Abolition — Failure to exercise jurisdic- 
tion by tribunal — Order held bad. 1977 
(1) Kant. LJ 334 Rel. on. AIR 1977 Kant. 
137 Dist. 

J. M. Riazuddin, for Petitioners; M, 5. 
Gopal, for Respondent Ne. 2 -~ 


AV/AV/A48/78/JDD/LGC 
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. AIR 1978 NOC 241 (ANDH. PRA.) 
RAGHUVIR, J. 

Smt. M. V. B. K, Devi, Petitioner Ve 
N. Kaumudhi, Respondent. 

Civil Reyn. Petns. Nos. 1633 and 164 
of 1975, D/- 27-2-1978. 

A. P. Buildings (Lease, Rent & Ewc- 
tion) Control Act (15 of 1960), S. 7— 
Date of operation of fair rent — Pover 
to determine — Fair rent greater than 
fixed rent — Authority determining fair 
rent will have jurisdiction to determmne 
date of operation. 


In cases where fair rent is lower than 
the agreed rent the period of restrospec- 
tive operation is six months is specificl- 
ly provided in the proviso to S. 7. “he 
legislature had not specifically proviced 
for in the two other contingencies when 
the tenant “has not paid” in excess of 
the fair rent and when the rent is fixed 
more than the “reasonable rent” under 
the Act as to from what date the zair 
rent is to be reckoned by the partes. 
The question arising in such conting=n- 
cies has necessarily to be determined dy 
the authorities vested with the power to 
determine “fair rent”. The view tnat 
such authorities have no “jurisdiction” 
to decide such a question is neither legi- 
cal nor has the merit of avoiding muti- 
plicity of proceedings if it is tested fom 
the stand-point of a case where paries 
ex hypothesi do not go before “dvil 
Court” after the authorities under the 
Act have determined the fair rent, (1£63) 
2 Andh LT 513, Dist; AIR 1951 Mad 
222 and AIR 1951 Mad 493, Rel. on.. 

Mannava Venkata Rao, for Petiticner 
in both thé Petitions; K, V. Rama Sarma, 
for Respondent in both the Petitions. 


FV/GV/C511/78/JDD/SNV 


AIR 1978 NOC 242 (ANDH. PRA.” 
= (1978) 1 APLJ 382 — - 
PUNNAYYA, J. 

M/s. V. Chandrasekhar, Petitioner v. 
The Food Corporation of India and 
others, Respondents, 

Writ Petn. No, 1916 of 1977, D/- 3.-3- 
1978. 

(A) Constitution of India, Art. 22€ — 
Natural justice — Principles — Audi al- 


teram partem — Scope and applicabiity. 


The principle of audi alteram parzem 
which is based on the rules of natzral 
justice mandates that no one-.shall be 
condemned unheard. This doctrine is ap- 


1978 Notes/8 X 


Note: of Cases 241-242 
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plicable not only to judicial enquiry, 
but also to quasi judicial enquiry as well 
as administrative action which entails 
civil consequences. Therefore in every 
enquiry, judicial or quasi-judicial or 
even in the case of administrative action 


which entails civil consequences the 
rule of personal hearing is insisted 
upon. AIR 1978 SC 597 and 1971 AC 


297, Rel. on. 


Anno: AIR Comm, Const, of India 
(2nd 1971 Edn.) Art. 226 N. 59. 


(B) Andhra Pradesh Paddy (Procure- 
ment Prices) Order (1974), Cl, 3 — Pro- 
cedure to be followed in conducting ana- 
lysis — First analysis not conducted in 
presence of petitioner is not vitiated, 


Sub-cl, (1) of Cl. 3 does not require 
the first analysis to be conducted in the 
presence of the petitioner as it is only 
provisional, subject to the confirmation 
in the re-analysis. If the result is in 
favour of the petitioner, he will be satis- 
fied with it. If the result is not to his 
satisfaction, then he is given the right to 
get it re-analysed in his presence. Hence 
the first analysis conducted in the ab- 
sence of the petitioner is not vitiated 
because in case of conflict between the 
statutory provision and the rules of na- 
tural justice the former should prevail. 

(C) Andhra Pradesh Paddy (Procure- 
ment Prices) Order (1974), Cl. 3 (3) — 
Appeal against report of first analysis — 
Second analysis not conducted within 
period prescribed by second proviso — 
First analysis has no binding effect — 
Liability of District Manager for loss 
caused to petitioner, 


The petitioner, a procuring agent for 
the Food Corporation of India had sup- 
plied to it certain quantities of paddy of 
specified quality which on analysis was 
found to be of different quality. The pe- 
titioner disputed the correctness of the 
report of the first analysis by filing an 
appeal within 30 days as required by 
Cl, 3 (3) of the Order and the second 
analysis was conducted after 90 days in 
the presence of the petitioner but the 
result was not announced to the peti- 
tioner as the Government had directed 
that no analysis could be undertaken 
after lapse of 90 days in contravention 
of.second proviso to Cl. 3 (3). The peti- 
tioner challenged this order and the ana- 


lyst’s report and rebate statement issued 


. by the District Manager, 
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Held: Since the respondent District 
Manager failed in his duty to get the 
reanalysis done within the prescribed 
period he should be held liable and 
therefore should be required to make 
good, the loss sustained by the peti- 
tioner. He could not escape from his 
liability merely because the request for 
reanalysis was turned down by the Gov- 
ernment, In such circumstances the first 
analysis had to be ignored as having no 
binding effect on the petitioner in the 
eye of law and he was entitled to - get 
the price fixed for the quality to be sup- 
plied as certified by the manager while 
taking delivery of stocks. AIR 1966 SC 
1631, Applied. 

(D) Constitution of India, Art. .226 — 
Appeal challenging report of first ana- 
lysis withdrawn — Subsequent writ pe- 
tition challenging decision of District 
Manager heid could be entertained, 

Anno: AIR Comm. Const, of India (2nd 
Edn.) Art. 226 N,. 24. ss 

P. A. Chowdary and P. Venkayamma, 
for Petitioner, Subramanya Reddy, Cen- 
tral Govt. Standing Counsel on behalf: of 
Respondents Nos, 1 to 3. . 


GV/GV/C647/78/KSB 


AIR 1978 NOC 243 (ANDH. PRA.) 

=: (1978) 2 Andh:WR (HC) 84 
o LAKSHMAIAH, J. 

Mohd. Raheemuddin, Appellant v. 
Aayesha Begum and others, Respondents. 

Second Appeal No. 707 of 1975, D/- 
11-11-1977. 

(A) Civil P. c. (5 of 1908), Ss. 100-101 
— Finding of fact — Concurrent . find- 
ings of lower Courts that the document 
in question was genuine — Finding bas- 


ed on evidence on record — No inter- 
ference in second oe i 
Anno:' AIR Camm. C. P, C. (9th Edn. ), 


Ss, 100-101, N. 54. 

(B) Mahomedan Law — Minor — 
Guardian — Powers of — Alienation by 
de facto guardian — Validity. 

There is no prohibition for either a de 
facto guardian or a legal guardian to 
purchase a property with his own 
moneys for the minor and for the mi- 
` nor’s benefit, The prohibition is against 
alienation of minor’s property and not 
against purchase of this kind without 
utilising the minor’s money. 


Legal guardian of the property of'a 
Mohammadan minor has no power to sell 
. she immovable properties of .the minor 
=xcept in the following cases, namely 
{1) where he can obtain double its value; 


Notes of Cases 243-244 ` 


A, I. R. 


(2) where the minor has no other pro~ 


perty and the sale is necessary for 
his maintenance; (3) where there are 
debts of the deceased, and no other 


means of paying them; (4) where there 
are legacies to be paid,’ and no other 
means of paying them; (5) where the 
expenses exceed the income of the pro- 
perty; (6) where the property is falling 
into decay; and (7) when the property 
has been usurped, and the guardian has 
reason to fear that there is no chance 
of fair restitution. (Case law discussed). 

When the father is there apart from 
the father the grand-father cannot act 
as the legal guardian in which case the 
powers of the father’s Zather can be de~ 
legated to a de facto guardian, The da 
facto guardian has no power to alienate 
the property of a minor. Such transac- 
tion is not merely voidable but void, 
AIR 1948 Mad 37, Rel. on. 


SS. Krishna, for Appellant; P. Kame< 
swara ‘Rao and N. Rama Rao, for Res 
pondent ‘Nos, 1 and 200 


GV/HV/C863/78/LGC 


AIR 1978 NOC 244 (ANDH. PRA.) 
. = (1978) 1 Andh LT 221 
MADHAVA REDDY, J. 
: Valluri” Suryakantam, Petitioner v. 
ais ‘State of APATA Pradesh, Respone 
en 


Civil Revn, Petn, No. 985 of 1977, D/- 
6-12-1977. 

(A) A, P. Land Reforms (Ceiling on — 
Agricultural Holdings) Act (1 of 1973), 
S..3 (j) — Land under ryotwari settle- 
ment —- Presumption under S. 3 (j) Ex- 
planation could be rebutted. 

Although by virtue of Explanation I 
to S. 3 (j) of the A. P, Act land held 
under. ryotwari settlement should ba 
deemed to be ‘land’. under the Act and 
therefore should be included in comput- 
ing the extent of land keld by the dex 
clarant, the presumption can be rebut+ 
ted by his proving that it is not cultiv~ 
able in which event it gets excluded. In 
this case the declarant was held entitl- 
ed to prove that on part of his patta 
land the tank bund put up to prevent 
inundation of -sea water stood. 


' (B) A. P. Land Reforms (Ceiling on 
Agricultural Holdings) Act (1 of 1973), 
S. 3°.4j) — Mere situation of land on a 
higher level would not entitle exclusion. 


Unless the land could: be shown not 
fit even for dry cultivation it was not 


ry 


1978 


entitled to be excluded merely that it 
was on a level higher than the rest of 
the land. 


M. Ramaiah, for Petitioner Goh 
Pleader for GAD on behalf of the Res- 
pondent. 


GV/HV/C639/78/TVN/VBB 


AIR 1978 NOC 245 (ANDH, PRA.) 
RAMACHANDRA RAJU, J. 


S. Jaipal Reddy, Petitioner v. The 
Land Reforms Tribunal and others, Rəs- 
pondents. 


Writ Petn. No, 1549 of 1977, D/- 6-3 
1978. 

A. P. Land Reforms (Ceiling on Agri- 
‘cultural Holdings) Act (1 of 1973), S 9 
— Order by Land Reforms Tribunal 
that certain persons do not hold land in 
excess of ceiling area — Re-opening of 
case — Neither the Tribunal is compe- 
tent nor can the Commissioner direc: if 
to reopen, | 

K. Pratap Reddy, for Petitioner; Advo- 
cate General, for Respondents. 


GV/GV/C583/78/AMG/DVT 


AIR 1978 NOC 246 (CAL.) 
Mrs, PADMA KHASTGIR, J. 
Nemai Chand Roy and another, Plein- 
tiffs v. S M. Omer and another, De- 
fendants. 
Suit No. 1362 of°1967, D/- 15-3-19°8. 
Specific Relief Act (47 of 1953), 
Ss. 34 and 37 — Civil P. C. (1908), S 
æ- Disturbance of possession -—~ Reme- 
dies open to person in possession. 


Possessory title gives the right to sue 
for injunction and also for declaration. 
The person in possession of the pro- 
perty has a good title against the wicle 
world except the rightful owner. In the 
event of any disturbances of possession 
by the third party and not by the 
owner, the plaintiff can maintain the suit 
either under the Specific Relief Act in 
which case the title would be immate- 
rial or by way of ordinary suit for pos- 
session in which question of title can 
be gone inio. 

Anno; AIR Manual (3rd Edn.) Specific 
Relief Act, S. 34 N. 14: S. 37 N. 3: AIR 
Comm. C. P. C. 9th Edn, S. 9 N. 17. 


T. P. Das, for Plaintiffs; Jayenta 
‘aie with Murshed, for Defendant No. 


end 78/ CWM 


Notes of 


Pa 


Cases 245-247 115 
AIR 1978 NOC 247 (CAL.) 

SANKAR PRASAD MITRA C, J. 

AND SALIL KUMAR DATTA, J. 


Life Insurance Corporation of India, 
Appellant v. M. L. Dalmiya & Co. Ltd, 
Respondent. 


A. F. O. O. No. 69 of 1972, D/- 10-8- 
1978. 

(A) Contract Act 9 of 1872), Ss. 2 (h) 
and 10 — Contract — Essentials of — 
Parties intention to execute — Effect of 
— Retrospective operation nf the provi- 
sions of the contract. 


A contract is an enforceable agree- 
ment agreed to by the parties and all 
its provisions are binding and effective 
to the extent- provided in the agreement 
covering such matters in respect of 
transactions between them, Though nor- 
mally a contract is prospective as par- 
ties are required to perform their res- 
pective part of performance after the 
contract is entered into, there may be 
cases, when the parties may commence 
transactions between them on basis of 
arrangement subject to contract to be 
entered into by them in future. If such 
contract is so entered into and the in- 
tention of parties therein is to give re- 
trospective -effect covering past transac- 
tions in additian there can be no impedi- 
ment standing on the way to give effeci 
to such provisions, thereby giving retro- 
spective effect to a contract in respect 
of past transactions. All that is neces- 
sary is the determination of the inten- 
tion of the parties as expressed in the 
agreement or evident by implication 
therefrom. The position will be the 
same even if the contract is completed 
by performance at the time the contract 
is entered into though some of its pro- 
visions are stiil executory and may ap: 
pear meaningless as the contract is al- 
ready complete by performance. The 
provisions of the contract will apply in 
this situation to completed transactions 
since the intention of the parties is so. 


The contractor entered into an agree- 
ment to construct a building for the 
Corporation. The letter of acceptance by 
the Architects mentioned that an agree- 
ment which was being drawn would be 
entered into between the parties in due 
course. The agreement was executed 
accordingly though it was executed after 
completion of the building. 


. Held, on the materials on record thal 
agreement which appeared also to be 
supplemental, governed the rights and 
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obligations of the parties in respect of 
the ‘only transaction between them 
namely the construction of the building. 
Anno: AIR Manual (3rd Edn.) Con-< 
tract Act, S. 2 (h) N. 1; S. 10 Notes 1, 2. 
(B) Arbitration Act (10 of 1940), Sec- 
tions 2 (a) and 13 — Arbitration agree- 
ment — Building contract providing 
arbitration clause Construction — 
Dispute under or arising out of contract 
~~ Test to determine — Breach of cona 
tract — Jurisdiction of arbitrator. 


In the instant case the contract pro- 


vided an arbitration clause that in casa 
any dispute or difference shall arise be~ 
tween the employer, or the Architects 
on his behalf, and the Contractor, either 
during the progress of the works, or 
after the determination, abandonment 
or breach of the Contract or as to any 
matter or thing arising thereunder or ag 
to the withholding by the Architects of 
any Certificates to which the Contractor 
may claim to he entitled, then either 
party shall forthwith give to the other 
written notice of such dispute or differ- 
ence, which notice shall specify the 
matters which are in dispute, and such 
dispute, or difference of which such no- 
tice has been given, and no other, shall 
be and is hereby referred to the arbitra< 
tion and final decision of the Chief 
Engineer, C.P.W.D., Department Govern- 
ment of India if he is able and willing 
to act otherwise to some person to b9 
mutually agreed upon between the Conv 
tractor and the Architects, and tha 
Award of such Arbitration. shall be final 
and binding on the parties, In this case, 
there is a repudiation of the contract 
accepted by the other party, and though 
such repudiation ends the liability of 
the party to perform the contract, it 
does not end the liability to pay the 
damages for any breach of the contract. 
The contract is, therefore, still in exis- 
tence for certain purposes. Upon ity 
proper construction, the terms of the 
arbitration clause may be wide enough 
to include any dispute in connection 
with the contract and the clause may 
still be effective. When there is a dif- 
ference as to whether a breach has taken 
place, such difference is one arising "in 
respect of” or “with regard to” or “un- 
der the contract’. Such arbitration 
clause will also confer authority to as- 
sess damages for breach though no ex- 
press power to do so is thereby con~< 
ferred. 


In the instant case, to establish that 


there had been a breach of contract on 
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the part of the Corporation, the cons 
tractor had to have recourse to the spe~ 
cific provisions of the contract when 
there was a difference upon the 
interpretation of the agreement or its 
applicability while there was no disputa 
that the contract containing arbitration 
clause was duly entered into by the par- 
ties. Such difference is not merely con 
fned to declaration whether there has 
been a breach of any provisions of the 
agreement but extends naturally to an 
agreement of damages, if ‘any, caused 
to the other party by the breach in the 
usual course of things, Such damages 
may either be liquidated damages as a 
genuine pre-estimate of loss that will 
be caused to one party by the other 
Which the plaintiff is entitled to recover 
in event of breach without being re« 
quired to prove actual damages, 


It cannot therefore be said that the 
claim for damages for breach of an ex- 
press provision of the contract was not 
under the contract or outside the am~ 
bit and scove of the arbitration clause 
of the agreement. 

Anno: AIR Manual (3rd Edn.) 
Act, 5. 2 (a), N. 2, S. 13 N. 1. 


J. N. Roy and Asim Ghosh, for Appel- 
lant; A. C. Bhabra, B, L. Vyas and 
Rajat Ghosh, for Respondent, 


HV/HV/D313/78/LGC 


Arb, 





AIR 1978 NOC 248 (CAL.) 
SALIL KUMAR DATTA, J. 
Bhagban Shaw, Petitioner v, 
Simmi Goyal, Opposite Party. 
C. R. No. 357 of 1977, D/ 4-8-1978. 


West Bengal Premises Tenancy Act 
(12 of 1956), S. 17 (1) (2) and (2A) — 


Smy 


Suit for eviction — Application by ten« 
ant for fixation of rent — Maintainabi« 
lity. 


Where a tenant-in a suit for eviction, 
files an application under S, 17 (1) and 
(2) read with S. 17 (2A) for determina- 
tion of rent disputing the rate of rent 
and the period of defaults and claim~« 
ing that the enhanced rent could ba 
effective only if certain repairs wera 
carried out by the landlord, his appli- 
cation could not, in view of his prayer 
under sub-s. (2A), be rejected on ground 
of his failure to deposit admitted ar- 
rears at the rate last paid as required 
under sub-s. (2). On his application un« 
der sub-s, (2A) filed within time, tha 


- 
Ly 
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Court could extend the time for deposit 
or payment of any amount referred ia 
therein. ; 

Barun Kumar Roy Choudhury, Þr 
Petitioner; Bhaskar Ghosh, for Opposiie 
Party. 


HV/HV/D312/78/DVT 


AIR 1978 NOC 249 (CAL) 
Mrs. PADMA KHASTGIR, J. 
Smt, Sabita Bose v. Naushed Ahm:d 
and another. 
Testamentary Suit No. 177 of 1872, 
D/- 19-4-1978. 


(A) Hindu Law — Conversion ta 


` Hinduism — Evidence of — Bona Jde 
intention to be converted accomparied 
by conduct unequivocally 


expressing 
that intention is sufficient. : 


A theoretical allegiance to the Hindu 
faith by a person born in another faith 
does not convert him into a Hindu, ror 
is a bare declaration that he is a Hindu 
sufficient to convert into Hinduism. Zut 
a bona fide intention to be convertec ta 
the Hindu faith, accompanied by con- 
duct unequivocally expressing that in- 
tention may be sufficient evidence on 


conversion. No formal ceremony of 
purification or expiation is necessary to 
effectuate conversion, AIR 1971 5@ 
2352, Foll. 


In the instant case the conversion of 
Prafullya Kumar Bose, originally a Mus- 
lim, to Hinduism before his marriega 
with Sabita Bose is amply supported not 
only by various documents to evidence 
but also from the oral evidence which 
showed the mode of living conduct and 
his bona fide intention to be a Hindu 
has been amply established. Althougl. in 
this case there has been a formal cere- 
mony performed by the Hindu Mission 
and a Certificate was issued to that =2f- 
fect although the said certificate could 
not be proved formally but from the 
circumstantial. evidence and also fom 
the oral and documentary evidence there 
is no doubt that the said Prafullya 3u- 
mar Bose embraced Hinduism and :ed 
a true life of a Hindu, 


(B) Succession Act (39 of 1925), S. 63 
— Will — Execution — Proof of. 

Where a Will is propounded the cmug 
lies upon the propounder that the ‘ill 
was executed by the Testator, 


From the facts and circumstances of 
the case it was clear that the Will has 
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been duly executed by the Testator and 
the proponder of the Will has discharg~ 
ed the said onus by giving sufficient 
evidence, The witnesses have also sufs 
ficiently proved that the Testator ap- 
pointed in clear and unambiguous lan- 
guage the propounder of the Will that 
is the petitioner as his Sole Executris 
under the Will. : 

Anno: AIR Manual (3rd Edn.) Sucx 
cession Act, S. 63, N. 11. 

Hirak Mitter, with Bhaskar Roy, 
the Executrix. 


GV/HV/C576/78/LGC 


for 


AIR 1978 NOC 250 (DELHI 
= (1977) 9 Lawyer 124 


T. V. R. TATACHARI C, J. AND 
YOGESHWAR DAYAL, J. 


Ram Narain Khanna, Appellant v. S, 
Ishwar Singh and others, Respondents. 


S.A.O. No. 95 of 1971, D/- 20-4-1977. 


(A) Delhi Rent Control Act (59 of 
1958), S. 15 (1) — Order under, can he 
passed on prima facie view — “After 
giving the parties an opportunity of ke- 
ing heard” — Meaning of. 


The very fact that order under Sec- 
tion 15 (1) contemplates a direction for 
payment of rent month by month in fu« 
ture as well shows that the order under 
Sec. 15 (1) is not a final order in the 
sense that the trial terminates with the 
passing of the. order and the deposit in 
accordance therewith. It is merely an 
order preliminary to the trial of the 
case and is made only where the rent 
has in fact not been paid. Of course, 
the determination of arrears of rent in 
such a situation is final only for pur- 


poses of-the order under sub-sec. (1). 
Such an order is not final for 
purposes of the trial. Having seen 


the nature of the order contemplated by 
S. 15 (1) as being in the nature of an 
order preliminary to the trial of the 
eviction petition, the nature of inquiry 
contemplated by the expression ‘after 
giving the parties an opportunity of be- 
ing heard” also becomes clear. The afore- 
said expression in the context in which 
it is used means that both the parties 
should know that the Controller is mak~ 
ing an inquiry for purposes of S. 15 (1) 
and in that connection, apart from the 
pleadings of the parties, it is up to the 
parties to lead whatever evidence they 
consider necessary for the decision of 
the limited question involved in the in- 
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quiry. The expression does not contem- 
plate that the Controller should issue 


an invitation to the parties to lead oral 


-or documentary evidence. It is for the 
parties, for purposes of the inquiry un- 
der S. 15 (1), 
to show arrears or payment thereof or 
file affidavits in that behalf, Normally, 
such: documents and, affidavits by the 
parties would be sufficient for purposes 
of the inquiry under S. 15 (1) but if the 
question about arrears or their payment 
cannot be satisfactorily determined for 
purposes of S. 15 (1) and the party 
concerned makes out a case for exami~ 
nation of oral evidence, the Controller 
in his judicial discretion will grant that 
opportunity or decline to grant it, de- 
pending on the circumstances and the 
facts of each case. The same principles 
will apply for determination of ques- 
tions involved under  sub-secs. (2), (3) 
and (4) of S. 15. 


The parties, apart from relying on the 
affidavits, did not make any request be~ 
fore the Additional Rent Controller to 
lead any further evidence with respect 
to the passing of the preliminary order 
under sub-sec. (1) of S. 15. : 

Held that if the parties had any griev- 
. ance about their not getting the proper 
opportunity to put forward their case, 
- grievance should have been made be- 


fore the Tribunal and if could not be 


allowed to be raised for the first time 
` in second appeal. ILR (1972) 1_Delhi 15 
Explained.. 


K. L. Vohra, for Apvellant; G. S. 
Vohra with C. S. SEERE for Respon» 
dents. - 
KU/AV/E405/77/DHZ 


AIR 1978 NOC 251 (DELHI) 
*. D. K. KAPUR, J. 

Rail Chand, Petitioner v, Alam Chand 
and others, Respondents, 

Civil Revn. No. 215 of 1977, D/- 27-5- 
1977. 

Civil P. C. (5 of 1908), S. 24 (5) and 
D. 7, R. 10 — Transfer of case by trial 


Court having no jurisdiction — Validity 
ef — Power of High Court to transfer 
case — Exercise of, when justified. 


After the parties completed their evi- 


dence and the case was ready for final 


disposal the defendants moved an appli- 
zation seeking a trial on issue regarding 
-urisdiction as a preliminary issue, The 


Court held that it had no pecuniary. 
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to either file documents: 


A.I. R. 


jurisdiction. It, however, did not return 
the plaint, but ordered the file to be 
sent to the District Judge for transfer 
to a competent Court. 

Held that the order passed by tha 
trial Court was wrong. He had no juris< 


diction to direct the file to be placed 
before the District Judge for transfer- 
ring it to`a competent court, but the 


High Court has the power to make such 
a transfer, and accordingly the proceed- 
ings were transferred to the District 
Judge with a direction that he may 
send it to any other Additional District 
Judge for further trial, AIR 1923 Al 
249, Relied on. 


Anno: AIR Comm., Civil P. C. (8th | 
Edn.), O. 7, R. 10, N. 1C; AIR Comm, 
Civil P. C. (9th Edn.), S. 24, N. 12. 

Dayal Krishan, for Petitioner; G, N, 
Aggarwal, for Respondents, 


AV/BV/A92/78/AYP 


AIR 1978 NOC 252 (DELHD | 
= (1978) 1 Ren CJ 376 
D. K. KAPUR, J. 
“ State Bank of India, Appellant v, 
Harnam Singh, Respondent. 


S. A, O. No, 36 of 1977, 
1977. > 


(A) Limitation Act (36 of 1963), S. 4 
—— Civil P. C. (5 of 1908), O. 42, R. 1 — 
Second Appeal — Limitation — Exeten<. 
sion of — Ground for — Time requisite | 
for obtaining certified copy of .. trial 
Courts order — Held, not sufficient 
ground for extension of limitation, 


D/- 14-10~ 


It is peculiar feature of the Rules 
framed by the High Court and also the 


provisions of O. 42, R. 1 of the Civil 
P. C. as amended by the Delhi High 
Court that the certified copy of the 


trial Courts judgment is required’ to be 
filed in a second appeal although the 
same is not provided for in the Limita- 
tion Act, The consequence of this Rule 
and this provision of the Code is that 
the appellant is required to do some 
thing for which the Limitation Act does 
not allow him time. i 


The Limitation Act only gives to the 
appellant the time which is taken up in 
obtaining a certified copy of the judg- 
ment under appeal as well as the de- 
cree under appeal. There is no provi- 
sion for allowing time taken for obtain« 
ing a certified copy of the trial Court’s 
judgment. 
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Where the second appeal against the 
order of Rent Control Tribunal is itself 
filed after: expiry of limitation period 
and Court without noticing the same 
grants exemption from filing the copy of 
the judgment of Rent Controller (frial 
Court), the time required for obtaining 
the certified copy of the Rent Control- 
ler’s order could not be a ground for 
condoning the delay under S. 5 of the 
Limitation Act. The appeal could. Fave 
been filed within time without trial 
Court’s order, AIR 1977 Delhi 129, Disting. 


Anno: AIR Comm. Limitation Act 


(5th Edn.), S. 5, N. 33; C. P. C. {th 
Edn.) O. 42, R. 2 (Punjab). 

(B) Delhi Rent Control Act (59 of 
1958), Ss. 39 and 14 (11) — Appeal to 


High Court — Delay — Condonation — 
High Court, if can extend time for 
changing the user of premises by ten- 
ant, ' 

Section 39 gives a certain amount of 
latitude to the High Court for extend- 
ing time if.there is sufficient cause ap- 
pearing on the record. 


A decree for eviction was passed 
against a Bank on ground of misuser of 
residential premises for commercial pur- 
pose. The decree -was maintained in 
first appeal but 3 months’ time was 
granted for change in user. Held thet in 
view of the time granted by Ist appel- 
late Court the filing of second appeal 
was bound to be delayed for the period 
during which tenant bank could make 
an effort to abandon the commercial 
user of the premises and try to make it 
residential. In view. of the fact that the 
Bank had used the intervening period 
of three months in trying to alter the 
user of the premises in question further 
time was granted, though the” second 
appeal was barred by limitation. 


5. N. Chopra with S. L, Verma, for 
Petitioner; Bawa Shiv Charan Singh, 
for Respondent. 


BV/CV/A655/78/DNK/DVT 


AIR 1978 NOC 253 (DELHI) 
= 1978 Raj LR 345 
D. KX. KAPUR, J. 

Union of India and others, Petiticnerg 
v. H. S, Parshar, New Delhi, Resvon- 
dent. z l i : 
Civil Revn, No, 358 of 1977, D/- ¢-12 
1977. l 


i 
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Evidence Act (1 of 1872), Ss. 123 and 
124 — Official documents — Claim of 
privilege — Duty of court — Documents 
whether relate to affairs of State or 
communications made. in official confid- 
ence — Determination of — Procedure. 


The procedure to be followed when 
deciding a question of privilege is ag 
under : (1) If the claim is regarding 
privilege, it must relate to unpublished 
Official records under S. 123 or official 
correspondence under S, 124. (2) If a 
plea of privilege is raised under S. 123 
on the ground that the official records 
relate to affairs of State, then a prelij- 
minary enquiry has to be held into the 
question whether the document in ques- 
tion relates to the affairs of State or not. 
(3) For the purpose of deciding the ques- 
tion whether a particular document re- 
lates to the affairs of State or not, the 
parties should be directed to file affix 
davits in the course of the preliminary 
enquiry. It is desirable in ~such cases 
that the affidavits should be of the Head 
of the Department and may be even. of 
a Minister, The affidavits should dis- 
close why the document in question re- 
lates to the affairs of State. (4) If the 
Court is satisfied on these affidavits that 
the document does relate to the affairs 
of State, then no further question arises 
because the document is to be excluded. 
(5) If the Court is not satisfied on the 
basis of the affidavits that the document 
is to be excluded then it may examine 


_the document. (6) If on such examina- 


tion, it is found that part of the docu- 
ment relates to the affairs of State but 
some portions are innocuous, then the 
Court may seal up the portion that has 
to be excluded from evidence and per- 
mit the innocuous part- being disclosed, 


Under S. 124, the legal position is 
different. In the case of S, 123, the 
privilege can only be claimed if the of- 
ficial record relates to some affairs of 
state whereas under S. 124 the : privi- 
lege can be claimed with regard to offi- 
cial communications made in confidence. 
Under S. 124 the objection need not be 
raised by the Head of the Department, 
but can be raised by any public offi-« 
cer. The objection must relate toa 
communication made in official confid- 
ence and, therefore, the scope of the 
Court’s: power is merely to find out 
whether the. communication was mada 
in official confidence. The decision whe- 
ther it is against public interest or not 
is of the public officer, In the case of 
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an official communication made in con- 
fidence, the privilege is of a different 
type. 

Where the trial Court had not made 
any preliminary enquiry and had not 
distinguished between the documents as 
to whether the claim for privilege was 
under S, 123 or S. 124; the documents 
in question did not appear to concern 
any affairs of State, and it could also 
not be said that the documents in 
question were not official communica- 
tions made in confidence, the question 
of privilege needed re-examination and 


hence the case was remanded, (Casa 
law discussed). . 
Anno : AIR Manual (8rd Edn.), Evi- 


dence Act (1 of 1872), 5. 123, N. 1-A; 9, 
10; S. 124, N. 6. 


K. N, Kataria with P. P. Aggarwal. 


for Petitioners; K. K. Malhotra, for 
Respondent. 
BV/BV/A690/78/DNK/DVT 


AIR 1978 NOC 254 (DELHI) 
F, S. GILL, J. 


Grindlays Bank Ltd. New Delhi, Plain- 


tiff v, M/s. Radio Electronics Corpora- 
tion Pvt. Ltd, New Delhi and others, 
Defendants. 

Suit No, 328 of 1972, D/- 3-11-1977. 


Evidence Act (1 of 1872), Sec. 85 — 
Power of attorney executed on behalf 
of Company — Power authenticated by 
Notary Public — Raises persumption of 
executant’s authority to execute deed. 


A power of attorney was -executed on 
behalf of a Company, by certain offi- 
zers of the Company. An objection 
was raised that until the resolution of 
the Board of Directors of the Company 
authorising the said officers to execute 
the general power of attorney was prov- 
2d, the locus standi and power of those 
officers to act on behalf of the Com- 
dany cannot be established. 


Held that S. &5 does not draw any 
distinction between the two kinds of 
documents, viz: power of attorney exe- 
euted by an individual and the one exe- 
euted on behalf of a Company. Authen- 
fication of any of these instruments by 
a.Notary Public raises a legal presump- 
tion that the same has been duly .exe< 
cuted and the person or persons, who 
had executed it had the authority toa 


do so, Undoubtedly such a presumption. 


7 
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‘over the movements of the 


A.I R 


is not conclusive, being rebuttable. The 
other party is therefore legally entitled 
to disprove such a presumption, Case 
law discussed. 

Anno: AIR Manual (3rd Edn.) Evi 
dence Act, S. 85 N. 1. 

Rajiv Sawhney with M. G. Rama 
chandran, for Plaintiff; R. M. Gupta 
(for No. 2); S. H. Kumar (for Nos, 1, 3, 


' 4 and 5), for Defendants, 


BV/CV/A675/78/AYP/WNG 


AIR 1978 NOC 255 (DELHI) 
= ILR (1978) 1 Delhi 40 
V. S DESHPANDE AND 
H. L. ANAND, JJ. 
Roop Lal Makkar, Petitioner v, Jags 
dish Singh and others, Respondents. 


Civil Writ Petn, No. 1878 of 1973, D/ 
26-10-1977. 

Punjab Police Rules (1934), R. 23 — 
Surveillance order — Action under — 
Whether constituted infraction of righ? 
under Arts. 19 (1) (d) and 21 of Cons 
stitution, (Constitution of India, Arti- 
cles 19 (1) (d) and 21). - 

In dealing with the fundamental right 
such as the right to free movement or 
personal liberty that only can constitute 
an infringement which is both direct ag 
well as tangible and it could not bq 
that under these freedoms the Constitu~ 
tion makers intended to protect or pros 
tected mere personal sensitiveness, The 
freedom guaranteed by Art, 19 (1) (d) 
of the Constitution is not violated by ą 
mere watch being kept over the moves 
ments of the suspect. 


Held, the. action taken under the sur- 
veillance order, namely keeping watch 
petitioners 
and picketing outside the  petitioner’s 
office did not constitute an infraction of 
the petitioner's right under Art. 19 (1) 
(d) or Art, 21 of the Constitution, 


Held further, however, that there wag 
total absence of material before the 
authorities which could justify the sur-~ 
veillance order or the order for opening 


the history sheet and, therefore, the 
‘ orders were liable to be quashed. 
Anno: AIR Comm. Const. of India 


(2nd Edn.), Art, 19 N. 52; Art. 21 N. 4, 
R. L. Mehta, for Petitioner; Miss 
Usha Mehra, for Respondents, : l 


BV/EV/A677/78/JHS/RSK 
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AIR 1978 NOC 256 (GAUHATI) 
D. PATHAK AND K. LAHIRI, JJ. 
Manjang Sangma and another, Peti~ 
tioners v. Rangjam Sangma Nokma end 
another, Opposite Parties. 
Civil Revn. No. 15 (H) of 1973, 
20-4-1978. 


Garo Hills Autonomous District (507 
cial Customs and Practices) Act (1954), 
S. 3 — Privileges of Nokma — Usurpa~ 
tion of his right to perform ceremonies 
at the Asong, by Mahari — Liability to 
pay compensation or Dai — Practice of 
imposition of Dai on Mahari (member 
of the same clan) by Mahari abolisied 
by S. 3 — But power of Court in -his 
regard is not taken away. 


Dj- 


In Garo Hills, long standing cus-om 
endow certain privileges to a Nokna. 
These privileges are constantly guarded 
and any breach thereof tantamounts ta 
usurpation of the privileges and social 
position of a Nokma, There are vari- 
ous ceremonies amongst the Garos which 
must be done with the leave or senc- 
tion of a Nokma or in his presence or 
by him, Performances of ceremonies at 
the Asong without a sanction of the 
WNokma tantamounts to usurpation egui- 
valent to questioning the rights of the 
Nokmaship. A person violating it is li- 
able to pay compensation. A sacred par- 
cel of land is reserved for Asong and 
the entire area is kept reserved and 
considered very sacred and none is al- 
lowed to interfere with properties on 
the land, including trees, bamboos, sto- 
nes, etc. Any person cutting or remcv- 
ing any such things makes himself li- 
able to pay Dai. 


By S., 3 the practice of imposition of 
Dai or fine imposed on a -Mahari by a 
Mahari has been abolished» Formerly a 
Mahari (member of the same can) 
could impose Dai or fine on another 
Mahari. This practice has not found 
favour with the law makers, name2ly, 
the District Council and they have abo- 
lished the same, But there is nothing 
in S, 3 to lead to the conclusion that 
the provision has not taken away the 
power of a duly constituted Court to 
impose penalty or compensation for 
breach of social customs and practizes. 
The section debars imposition of a Dai 
“by a member of that Mahari”, The 


Village Court or Judge, District Coum- 


cil Court do not fall within the folic of 
the aforesaid expression, 
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B. M. Mahanta, for Petitioners; N. 


Sangma and S. Medhi, for Opposite 
Parties. 
GV/GV/C921/78/JDD/VBB 


AIR 1978 NOC 257 (GUI) 
= (1978) 1 Ren CJ 71 


A. D. DESAI AND 
N. H. BHATT, JJ. 


M/s. Chhotalal Maganlal Badraniwala 
and others, Petitioners v. M/s.. Mayur 
Silk Mills and others, Opponents. 


Civil Revn. Applns. Nos, 1197 of 1973 
and 693 of 1974, D/- 18-10-1977. 


Bombay Rents, Hotel and Lodging 
House Rates Control (Gujarat Extension 
and Amendment) Act (57 of 1963), Sec- 
tion 13 (1) (e) and (ee) — Sub-letting, 
assignment or transfer of interest and 
unlawful licensing — Meaning. 


The sub-letting pre-supposes from its 
very nature the two distinct parties, one 
that can be said to be the -head-tenant 
and another a sub-tenant, 


The two groups of the erstwhile body 
of partners of the firm (tenant) divided 
the rented property ‘for their separate 
use and enjoyment. From the deed of 
dissolution it was clear that despite the 
separate enjoyment of the rented pro- 
perty, both the groups were jointly li- 
able to pay the rent and the municipal 
taxes. It was a convenient mode of en- 
joyment of the rented property which 
by itself did not work any detriment to 
the interests of the landlords, 


Held that the sort of arrangement 
made by the two groups of erstwhile 
partners did not amount to an act of 
sub-letting or assignment or transfer of 
interest or unlawful licensing of the 
rented property by one group to the 
other group. Whether the portions ear- 
marked by the two sets of partners was 
equal or unequal was also not a matter 
of consequence to the landlords, So was 
the case about division of all assets be- 
tween two groups. As far as the land- 
lords were concerned, their position re- 
mained intact, 


' As regards assignment or transfer of 
interest, mere separate enjoyment would 
not give rise to any assignment or 
transfer. of interest on the part of all or 
any of the partners. The legal liabili- 
ties continued to remain undivided and 
intact vis-a-vis the landlords. That each 
of the groups of: the -partners  contri- 
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buted 50% of the rent did-not material- 
ly alter the landlords’ position. How 
they collect the amount was a matter of 
their internal arrangement with which 
the landlords had nothing to bother 
about, AIR 1975 Guj 205, Approved. 
AIR 1971 Delhi 219 and AIR 1951 SC 
186, Rel, on. l i ` 


R. N. Shah with N. R. Oza, for Peti- 
tioner in C. R. A. No. 1197 of 1973 and 
for Opponents in C. R. A. No. 693 of 
1974; S. N. Shelat, for Opponents «in 
C. R. A. No. 1197 of 1973 and for Peti- 
tioner in C, R. A, No. 693 of 1974, 


EV/GV/C14/78/MBR/RSK 


AIR 1978 NOC 258 (GUJ) 
"= 19 Guj LR 78 
A. D. DESAI AND 
M. C.: TRIVEDI, JJ. 


The Collector, Baroda and another, 
Appellants v. Sonaben and others, Res- 
pondents. . 


First Appeal No. 38 of 1971, D/- 21-4- 
1977. ` 


Bombay Tenancy and Agricultural 
Lands Act (67 of 1948), S. 88 (1) (c) 
(Amended by Acts 13 of 1956 and 15 of 
1957) — Effect — -Takes away benefits 
granted under Ss. 1 to 87. 


Generally, the estates managed by 
the -Court of Wards belong to minors 
and hence unless specific protection had 
been given to tne lands under the maņa- 
gement of the court of wards, they 
would be deemed to have been purchas- 
ed by the tenants. - The legislature was 
aware that when the lands are under 
the management of the court of wards, 
personal cultivation was not possible 
and the lands have to be cultivated 
through others and if the Tenancy Act 
applied, the minor could be obviously 
adversely affected. The legislature, there- 
fore, took a policy decision to grant ex- 
emption from operation of Ss. 1 to 87 of 
the 1948 Act to lands under the manage- 
ment of the court of -wards. But the 
exemption is ‘limited to the period dur- 
ing which the estate is under the 
management of the Court of Wards, As 
soon as the management ,is withdrawn, 
the land or estate. becomes subject . to 
the provisions of the Act in respect of 
existing tenancies with modification that 
the landlords are given one year’s time 
from the date of withdrawal of manage- 
ment for terminating the tenancy under 
S. 31 and for the purpose of- purchasing 
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land, the tenants are given one year’s 
time on the expiry of the period allow- 
ed to the landlords. The clear effect of 


. S. 88 is to take away the benefits which 


are granted to a tenant under the pro- 
visions of Ss, 1 to 87 of the Act in 
cases of lands taken under the manage- 
ment of the Court of Wards and obvi- 
ously if the protection is taken away, 
ordinary law will apply, with the result 
that a suit for possession could be filed 
by a landlord against a tenant in a civil 
court, of course, after terminating the 
tenancy in accordance with the provi- 
sions of law. 


A, H. Thaker, Assistant Govt. Pleader 
for Appellants; R. M. Vin for B. S. 
Patel, for Respondent No. 1. M. C. Shah, 
for Respondent Nos. 2 and 3, 


EV/FV/C20/78/DHZ 


AIR 1978 NOC 259 (HIM. PRA.) 
C. R. THAKUR, J. 
Raja Ram, Petitioner v. The State of 


Himachal Pradesh, Simla and another, 
Respondents. 


- C. W. P. No. 46 of 1977, D/- 3-10-1977. 

(A) Land Acquisition: Act (1 of 1894), 
Ss. 18 (1), 31 (2) Proviso Second — Ac- 
ceptance of compensation without pro- 
test —- Application under S. 18 for re- 


ference to Civil Court is barred, Case 
law relied. 


(B) Land Acquisition Act (1 of 1894), 
S. 18 (1) — Refusal to make reference 
— Writ petition against —- Compensation 
whether received under protest — High 
Court is competent to decide on basis of 
documents and affidavits before it — 
(Constitution of India, Arts, 226, 227). 


(C) Land Acquisition Act (1 of 1894), 
S. 18 (1) — Compensation whether re- 
ceived „under protest — Proof. 

_A claimant alleged that while receiv- 
ing compensation he made oral protest 
as he was illiterate but the same was 
not recorded by authorities. The record, 
however, showed his signature on the 
concerned document and that the pro- 
tests of other persons who were tender- 
ed compensation on the same day were 


‘recorded. 


Held, the allegation was not sustain- 


‘able. ie 


S., S. Ahuja, for Petitioner; Advocate 
General and H, K. Paul, for Respon- 
dents. ` 


LU/LU/E515/77/DVT 
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~ AIR 1978 NOC 260 (KANT.) 
N. R. KUDOOR, J. 

Nagappa Gowda, Appellant .v. Akkru 
Hengsu and others, Respondents. 

Second Appeal No, 1172 of 1972, 
4-5-1978. . 

(A) Karnataka Land Reforms Act (10 
of 1962), S. 133 — Substitution of S. 133 
by Act No. 27 of 1976 — Effect of sub- 
stitution — (Interpretation of Statutes — 
Substitution of provision — Effect of). 

Where the amending Act states that 
the existing section is substituted by a 
new section, the inference is that the 
Legislature intended that the substituted 
provision should be deemed to be part 
of the Act from the very inception, Az- 
plying the above principle, Sec, 133 of 
the Act as it stands after the amend- 
ment of 1976 should be deemed to be 
part of the Act when it came into forze 
as on 2-10-1965. Where therefore the 
suit was filed on 30-7-1969, S. 133 of the 
Act as it stands after the 1976 Ameri- 
ment applies to the facts of the caze 
(1972) 1 Mys LJ 327, Foll. 


(B) Karnataka Land Reforms Act :10 
of 1962), S. 133 (as substituted by Act 
27 of 1976) — Reference to Tribunal — 


T- 


Suit for permanent injunction —. Ques- 
tion of tenancy set up — Case must he 


referred to Tribunal for decision. 


A plain reading of S. 133 of the Act 
would reveal that whenever a deciszon 
is required concerning a land involved 
in a suit or 
said land is or is not agricultural laad 
and the person claiming to be in posses~ 
sion is or is not a tenant of the said 
land from prior to’ lst March 1974, 30 
court or authority shall be competent to 
render a decision other than the triku- 
nal and in such case, it is ‘the duty of 
the Court or Authority before whcm 
such question arises for consideration in 
any suit or proceedings, to stay the s.tit 
or the proceedings and then refer such 
question to the concerned tribunal for 
decision. The stage at which the refer- 
ence shall have to be made will be scon 
after the issues are settled in the suit 
or proceedings. 


In a case where ‘the plaintiff claiming 
to be a tenant of the land in question 
while admitting that the defendant is 
the owner prays for-an injunction re- 
straining the defendant from interfering 
with his possession, the question whether 
the plaintiff is a tenant or not would 
arise for decision and has to be referred 


proceedings whether the _ 
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to the tribunal. AIR 1976 Kant 192, 


Foll. 


P. Ganapathy Bhat, for Appellant; 
U. L, Narayana Rao, for Respondents, 


GV/HV/D127/78/VBB 


AIR 1978 NOC 261 (KANT,) 


S. R. RANGE GOWDA AND 
G. N. SABHAHIT, JJ. 


Madhu and another, Appellants 
Mahadeva and others, Respondents, 

Mise. First. Appeal No, 402 of 1976, 
D/- 11-4-1978. 

(A) Motor Vehicles Act (4 of 1939), 
S. 110-B — Accident — Negligence — 
Deceased boy who was on footpath on 
left side hit by jeep which went off 
road — Doctrine of res ipsa loquitur ap- 
plies — Burden is on driver to prove 
circumstances — Non-appearance of dri- 
ver in witness box attracts adverse in- 
ference — (Evidence Act (1872), S. 114). 


Anno: AIR Comm. M. V, Act, Sec 
tions 110-B N. 3; AIR Manual (3rd Edn.) 
Evidence Aci, S. 114 N. 103. 


(B) Motor Vehicles Act (4 of 1939), 
S. 110-B — Negligence — Jeep accident 
— Causing death of boy of 5 years — 
Boys flying kites at the place of acci- 
dent — Parks on either side of road — 
Held it was the duty of the driver to 
check up the speed, so as to be ina 
position to halt the vehicle in case of 
any common folly committed by any of 
the boys on the road, 

Anno: AIR Comm, M. V. Act, 
tion 110-B N. 3. 

(C) Motor Vehicles Act (4 of 1939), 
S. 110-B — Death of boy of 5 years by 
jeep accident — Quantum of compensa- 
tion. 

It is well settled that in the case of 
children of tender years, compensation 
to be awarded is only for the loss of- 
expectation of future happy life, which, 
of course, forms a conventional figure. 
In the instant case Rs. 6,000/- would be 
just and proper compensation to the 
claimants viz., the parents. Case law 
discussed. , 

Anno; AIR Comm. M. V. Act, Sec- 
tion 110-B N. 2. 

T. N. Raghupathy, for J. S. Prasad 
for Appellants; V, C. Sabrad, Govt, Plea- 
der, for Respondents 2 and 3. 


GV/HV/D123/ 78/MVJ 
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AIR 1978 NOC 262 (KANT.) 
M. RAMA JOIS J. 
Venkataramanappa, Petitioner v. State 
of Karnataka and another, Respondents. 


Writ Petn. No, 7368 of 1978, D/- 3-7- 
1978. 


(A) Karnataka Village Panchayats and 
Local Boards Election Rules (1959), R. 8 
— Nomination paper presented on last 
date fixed for receipt of nomination pa- 
per as evidenced by receipt of Election 
Officer — Nomination paper should also 
be treated as bearing that date — Re- 
jection of nomination only on ground 
that it did not mention date of its pre- 
sentation is not justified, 


(B) Constitution of India, Art. 226 (3) 
— Writ petition challenging the rejec- 
tion of nomination paper is maintainable 
and not barred by Art. 226 (3) — Writ 
Petn, No, 5014 of 1978 (Kant), Applied. 


M. V. Sehadri, for Petitioner; B. B: 
Mandappa, Govt, Pleader, for Respon- 
dents. 


 GV/EBV/D101/78/KSB 


AIR 1978 NOC 263 (KER.) 
P. SUBRAMONIAN POTI, J. 


Roshnara and others, Petitioners Ve 
State of Kerala and. others, Respondents. 


O. P. Nos, 3681, 3662, 3791, 4078 and 
4120 of 1977, D/- 23-11-1977, 


(A) Constitution of India, Arts. 14 and 
226 — Admission to M.B.B.S. Course in 
Kerala State — Procedure therefor, as 
stated in Prospectus D/- 26-7-1977, dis- 
criminatory — Relief that could be grant- 
ed. 


Petitioners passed pre-decree exami- 
nation conducted by the University of 
Calicut. They were candidates seeking 
admission to M.B.B.S. Course in any of 
the Medical Colleges in the State of 
Kerala, They complained that by rea- 
son of the mode adopted for admission 
to lst year M.B.B.S, Course as ‘specified 
in the Prospectus published by Kerala 
Government Gazette No, 30 D/- 26-7- 
1977 (Ex. P-2) they were denied such 
admission which they would have ob- 
tained had a proper rule of determina- 
tion of talent been applied. The pre~- 
degree examination of the Calicut Uni- 
versity was of a standard different from 
the pre-degree examination of the 
Kerala University and consequently can- 
didates who appear for the latter exa- 
mination are easily able to get higher 
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marks than the candidates who appear 
for the former examination. They con- 


_tend that there had been discriminatory 


treatment as against petitioners and 
those who have passed pre-degree exa- 
mination from Calicut University. 


Held: To compare the marks obtained 
by students of two different Universi- 
ties valued by different examiners on 
answer papers of different patterns may 
not be the proper mode of determining 
comparative merit. Some method other 
than comparing their marks should be 
devised to determine their comparative 
talent, While pass in these examina- 
tions from these Universities may be re~ 
cognised as equivalent the subtleties in- 
volved in the determination of compara- 
tive merit between candidates on the 
basis of marks cannot be justified. 
Therefore the complaint of the peti- 
tioners in these cases that the State 
Government ought not to have regulat~ 
ed the admission which ought to be on 
the basis of talent merely on the basis 
of marks obtained by the candidates in 
the examinations conducted by the twa 
universities appears to be reasonable 
The said rule of admission has infringed 
the equality clause as contended by the 
petitioners. Case law reviewed, 


Held further: As the only relief that 
they seek is to have their applications 
considered on the basis of a valid rule, 
the proper direction to be made, in the 
normal course, would be one to hold a 
selection afresh after framing  appro- 
priate and valid rules for such selection. 
Even assuming any new rule based upon 
preference to students of any particular 
university to particular colleges is en- 
visaged the allocation of seats and 
other matters must necesarily take time. 
Preparation of a new prospectus takes 
time. Even if the matter is expedited 
it goes without saying that by the time 
selections are over normally the current 
academic year would have come to a 


close. This would not benefit the peti- 
tioners. High Court will not: lend itself 


to a course the consequence of which 
would only be to damn the career of 
students already selected for this year 
if it would not be possible to have any 
method by which a fresh selection 
would be effective for this academic 
year, Consequently the selection of the 
candidates for the M.B.B.S. Course made 
for this year cannot be cancelled. 

Anno: AIR Comm, Const. (2nd Edn.} 
Art, 14, N. 34; Art. 226 Notes 2 and 
17 (5). 
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(B) Constitution of India, 
(26A) and 226 — State Law — Prospec- 
tus governing admission to Medical Col- 
leges in the State — Nature of — Whe- 
ther single Bench of High Court can 
declare it, violative of Art. 14, 


Prospectus governing the matter of 
admission to Medical Colleges in the 
State is not made under any Act, Ordin-~ 
ance or provisions referred to in sub- 
.clauses (a) to (d) of Art. 366 (26A). 
Cl. (f) also is not attracted. Ext. P2 is 
passed to regulate the admission ta the 
Medical Colleges and it is not purport- 
ed to be passed under any statutory 
power, It is not by virtue of any pro- 
vision of any statute that Ext. P 2 has 
been passed by the Government. There- 
fore it is merely an executive order and 
if that violates Art. 14 itis oper to 
any Bench of High Court to dezlare 
that it is so. 


Anno; AIR Comm, Const. (2nd Edn.), 
- Art. 226 N. 31, 


(C) Constitution of India, Art, 226 — 
Parties — Candidates seeking admission 
to Medical Colleges challenging Pro:pec- 
tus governing admission as discrimina- 
tory — Selected candidates, if necessary 
parties. 


At the time the petitioners came to 
High Court selection had not been fina- 
lised and the select list had not been 
published and therefore the interes:, if 
any, arose in those who have been 
selected only during the pendency of 
those petitions, If they are interested in 
Opposing those petitions it is up to -hem 
to come to High Court. Selected list 
indicated that their selection woulé be 
subject to the result of writ petitions 
pending in High Court, Hence it is not 
necessary that the court should deny 
relief to the petitioners, if they are 
otherwise entitled to it, on the ground 
of non-impleading of necessary paries, 


Anno: AIR Comm. Const, (2nd dn.) 
Art. 226 N. 43 B, 


P. K. Shamsuddin and Abdul Hassan, 
for Petitioners; Govt, Pleader, for Res- 
pondents, 


BV/CV/A578/78/VSS - 
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AIR 1978 NOC 264 (Ker.) 
= 1977 Ker LT 228 
N. D. P. NAMBOODIRIPAD, J. 


Prikkachi, Petitioner v, Kannan, Res- 
pondent. 


C. M. P. No. 1464 of 1977 in C.R.P. 
No. 90 of 1977, D/- 23-2-1977. 

Kerala Court-fees and Suits Valuation 
Act (10 of 1960), S. 70 — Payment “by 
mistake or inadvertance” — Court-fee 
paid on appeal — Conversion of appeal 
into revision — Does not bring the pay- 
ment within ambit of the section. 

P. V. Madhavan Nambiyar, for Peti- 
tioner; Govt. Pleader, for the State, 


GV/GV/C832/78/DLD 


AIR 1978 NOC 265 (KER.) 
= 1977 Ker LT 258 


GOPALAN NAMBIYAR ACTG. C, J. 
AND KOCHU THOMMEN, J. 


Govinda Pillai, Petitioner v. Taluk 
Land Board, Parur and others, Respon- 
dents. 


C. R. P. Nos, 3214 of 1976-F and 4405 
of 1976-B, D/- 8-2-1977, 


Kerala Land Reforms Act (1 of 1964), 
Ss. 2 (59) 84, 85 — Determination of 
ceiling limit — Land held under usufruc- 
tuary mortgage cannot be left out — 
Expression “to hold land” in S. 2 (59)— 
Interpretation of, 


The definition of the term “to hold 
land” under S. 2 Cl. (59) of the Act can- 
not be said to be wholly unrelated to 
the possession of a mortgagee. The de- 
finition no doubt refers only to the pos- 
session as owner or as tenant or partly 
as owner and partly as tenant, But 
the definition of the word ‘tenant’ under 
S. 2 (57) includes a large variety of 
‘deemed tenants’ under Ss. 4A, 5, 5, 6B 
and so on, Under many of these Sec- 
tions, mortgagees of a particular brand 
and subject to certain requirements, are 
brought in S. 4A for instance deals with 
the mortgagees with possession. Sec. 6 
deals with mortgagees in possession in 
the Cochin area. In the light of these 
provisions, the mortgagees are paraded 
or made to masquerade as tenants and 
their possession is taken into account 
for the purpose of the Act. Ther=2fore, 
although expressly the definition oz ‘to 
hold land’ under S. 2 Cl. (59) is related 
only to lands held as owner or as ten- 
ant, it is not to be understood in this 


f 


- termine the extent of lands 
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restricted sense for the purpose of work 
img out the ceiling provision of the Act. 


The provision as to ceiling area, the 
declaration of unlawfulness of possession 


or ownership of lands in excess of the’ 


ceiling area, the vesting of lands in ex- 
cess of the same and the liability ‘to 
surrender lands in excess of the ceiling 
area, are all parts of an integrated 
scheme under the Land Reforms Act of 
enforcing the ceiling provisions to -de- 


person is lawfully entitled to retain and 
to enforce the vesting and surrender of 
the excess lands. It would, in the na- 
ture -of things, defeat the very object 
cf these provisions and of the Act, if 


the possession of a mortgagee were to — 


ke taken into account for the purpose of 
some of the Sections and left out of ac- 
count for the purpose of the others, 


K. V. Augustine, P. Narayanan Nam- 
bsodiripad and K., V. Benedict, for Peti- 
t-oner in C. R. P. No. 3214 of 1976; P. K. 
Eesayan Nair and K. N. Narayana Pil- 
Jai, for Petitioner in C. R.P. No. 4405 of 
1976 Advocate General (M. M. Abdul 
Ehader), for Respondents, 


CV/HV/C835/78/MVJ 


AIR 1978 NOC 266 (MADH, PRA.) 
J. P. BAJPAI, J. 


Shambhudayal, Appellant v. Suleman, 


Fespondent. 

Second Appeal No. 566 of 1971,  D/- 
29-8-1976. 

(A) Civil P. C. (Sof 1908), S. 100 — 


M.-P.. Accommodation Control Act (41 of- 


1361), S. 12 {1) () — Finding regarding 
landlord’s genuine need and bona fide 
requirement of premises is one of fact 
~- It cannot be interfered with in second 
appeal unless it is perverse. 


The finding of the Courts below re- 
garding the landlords’ genuine need and 
bona fide requirement of the suit pre- 
mises for purposes of his business is 
one of fact. The finding cannot be in- 
tarfered with in second appeal unless ‘it 
is shown to be perverse. 


(B) M. P. Accommodation Control Act 
(41 of 1961), S. 12 (1) (f) — Landlord 


wanting to shift his cycle shop from. 


rented premises to suit premises belong- 
ing to him — Genuine need is made out 
~- It cannot be rejected on ground that 
landlord could have constructed shop on 
open plots belonging to him, 
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which a _ 
some open plots on which he 


A.LR. 


- Where the landlord was having his 
cycle shop ir a rented premises and 
wanted to shift it to the suit premises 
belonging to him the case of genuine 
need and bona fide requirement for 
purposes of his business is apparently 
made out in the absence of any thing 
to show that the landlord was in occu~ 
pation of some other reasonably suit- 
able non-residential- accommodation in 
the town. It could not be rejected mere- 
ly on the ground that the landlord had - 
could 
have constructed a apo = his business 
purposes. 


(C) T. P, Act (4 of 1882), Sec. 106 — 
M. P, Accommodation Control Act (41 of 
1961), S. 12 (1) (È — Monthly tenancy 
of premises — Death’ of tenant — Heirs 
inheriting tenancy as tenants in common. 


must be treated as joint tenants qua 
landlord — Notice determining tenancy 
to one of them is valid — Eviction suit 


against one without moplegding others is 
maintainable. 


When the monthly tenancy of the pre~- 
mises. was one single tenancy even if 
the heirs.of the tenant, inherit it as 
tenants in common yet qua the landlord 
they must be treated as joint tenants 
unless the landlord has by revocation of 
the contract agreed to recognise them as 
tenants in common and not as joint ten- 
ants. The single tenancy cannot be 
split up into several tenancies without 
the consent of the landlord, The heirs 
being joint tenants service of notice on 
one of them alone would be sufficient 
to determine the entire tenancy ~ and 
the suit for eviction against one of the 


joint tenants who was in actual posses- 


sion and control of the premises is also 
not bad and is maintainable. AIR 1963 
SC 468 and 1964 Jab LJ (SN) 197 and 
ATR 1964 Bom 96 and AIR 1970 All 380 
and AIR 1970 Pat 338 and AIR 1951 SC 
186, Rel. on; AIR 1968 Ker 229. Dist. 

A. R. Choubey, for Appellant; Ku, 
Kanti Rao, for Respondent, l 


BV/CV/A472/78/GNB 


AIR 1978 NOC 267 (MADH. PRA.) 
= 1978 MPLJ 309 
(GWALIOR BENCH) 

H. G. MISHRA, J. 


' Pannalal, - Appellant v, Bhanuprakash 
Agrawal, Respondent. 


S. A. No. 37 of 1978, D7- 13-2-1978. 
M. P. Accommodation Control Act (41 


1978 


of 1961), S. 13 (1) — Deposit of ren- in 
advance — Tenant, if can be said ta be 
a defaulter. 


When the tenant makes deposit in eae 
vance of an amount equal to rent pay- 
able by him, he cannot be held to k= a 
defaulter fór purposes of the a 
limb of S, 13 (1). Therefore, when the 
tenant after having made the initial de- 
posit within one month of the service of 
writ of summons on him of the enczire 


‘arrears of rent claimed by the land ord 
‘makes all the deposits thereafer on the 


dates in advance i. e. before they fell 
due, the. advance deposits come to the 
rescue of the tenant to save him fom 
becoming a defaulter. The postulate of 
law is not and cannot be to insist on 
the formality of withdrawal of the vent 
deposited in advance and .of redepos®:ng 
the same after the rent became due 
during pendency of the suit. 1970 Jab 
LJ SN 100 Dist. Second Appeal No. 223 
of 1967, D/- 20-1-1971 (MP). Foll. 


J. P. Sharma, for Appellant; K, L 
Mangal, for Respondent, 
CV/DV/B303/78/SSG _ 


AIR 1978 NOC 268 (MADH. PRAJ 
= 1978 Jab LJ 391 
G.-P. SINGH J. 


Smt. Rambati, Appellant v. Mst. Bund- 
kuwar, Respondent. i 
 D/- 


Second Appeal No, 798 of 1969, 
4-1-1977, 
Succession Act (39 of 1925), S. 98 — 


Will bequeathing property — Validity of 
— To be determined according to law in 
force when testator died and not when 
Will was executed, 


In view of ‘S. 90 the property exist- 
ing at the time of the testator’s death 
and falling within the description of 
property bequeathed in the Will would 
pass under ‘it although it was not -in 
existence at the time when the Will was 
executed, for the reason that the Will 
has the same effect as if it were =xe- 
cuted at the time of the testator’s death. 
Further, the validity of a Will or pro- 
visions thereof as regards restrictions on 
the power of testamentary disposition, is 
determined according to-the law ir ef- 
fect at the time of the testator’s death 
rather than that in force when the Will 
was executed. | AIR 1932 Nag 163, “oll. 


In the instant case the testator who 
had bequeathed all his property fo his 
daughter by a Will executed in 1946 Tied 
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sometime in: 1957-58, when M. P. Land 
Revenue Code 1954 was in force, Unlike 
the C. P. Tenancy Act 1920 which was 
in force when the Will was executed. in 
1946, there was no restriction in the 
1954 Code at that time, for conveying 
the suit land by a Will. The suit ‘and 
under the Code became either Bhumi- 


swami or Bhumidhart holding of the 
testator and it could pass on his death 
by inheritance or bequest, as the case 


may be, under 5. 151 of the Code. It. is 
therefore clear that the suit land in its 
entirety passed to the testator’s daagh- 
ter under the Will and the  testator’s 
widow did not inherit any interest im it. 

Anno: AIR Manual (8rd Edn.) Sueces- 
sion Act, S. 90 Note 1. 


A. R. Choubey, for Appellant; N, S, 
Kale, for Respondent. 


EV/EV/B841/78/USD/SSG 


AIR 1978 NOC 269 (MADH, PRA‘) 
. = 1978 Jab LJ 321 
J. S. VERMA AND S. S. SHARMA JJ. 


Mohd. Hafeez Khan, Petitioner v. State 
Transport Appellate Tribunal and otners, 
Respondents. 


Misc. Petn. No. 439 of 1977, D/- £0-2- 
1978. J 


(A) Constitution of India, Art. 295 — 
Grant of stage carriage permit — Per- 
mit granted by Tribunal in appellate 
power in public interest to the best 
suitable person following general princi- 
ples of granting permits — Order held 
not illegal so as to wararnt interference 
in writ jurisdiction, Case Jaw consider~ 
ed. (Motor Vehicles Act (4 of 1939), S. 64). 

(B) Motor Vehiclés Act (4 of 1939) 
S. 64 — M. P. State Transport Appel- 
late Tribunal (Appeal and Revision) 
Rules (1972), R. 4 (4), (5) — Admissibility 
of additional evidence — Petitioner not 
seeking permission to produce additional 
evidence before Tribunal nor referring 
to documents filed — Held, Tribunal was 
not bound to look into the documents 
filed before it in absence of specific re- 


_ ference to them at the time of hearmge— 


Appeal not vitiated. AIR 1968 SC 1227, 
Dist.; AIR 1976. SC. 1803, Foll. 


P. ©. Pathak, for Petitioner; ` V. - - S. 
Dabir with A: G. Dhande and ` S 0 
Hasan, for Respondent No. 3. © 


EV/EV/B839/73/AS/SSG 
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AIR 1978 NOC 270 (MAD.) 
= (1978) | Mad LJ 146 

VARADARAJAN, J. 

Eni Ammal, Appellant v. Soosai Mi- 
chael Mudaliar, Respondent. 

S. A. No. 1881 of 1974, D/- 17-3-1977. 

T. P. Act (4 of 1882), S. 52 — Lis pen- 
dens — Principle of lis pendens applies 
even to involuntary sales. AIR 1970 SC 
14717 and AIR 1930 Mad 824, Followed. 

Anno: AIR Comm, T. P, Act (4th Edn.), 
S. 52, N, 31. 
CV/EV/A902/78/THS/RSK 


AIR 1978 NOC 271 (MAD. 
== (1978) 1 Mad LJ 25 
ISMAIL, J. 
V. Kamalanathan, Petitioner v. E.I.D. 
Parry Ltd., Madras, Respondent, 


C.R.P. No. 81 of 1976, D/- 23-4-1977. 

Civil P. C. (5 of 1908), 0O. 37, R. 3 — 
Conditional leave —— Permissibility of, 
where triable issue is disclosed, 

The only cases in which the defen- 
dant can be asked to deposit money into 
court as a condition for the grant of 
leave to defend are where the defendant 
has no defence or the defence is illusory 
or sham or practically moonshine. 


Where the Court has found that there 
is a triable issue namely whether’ the 
suit promissory note was got under coer- 
cion, compulsion and undue influence, 
but wants to impose any condition, it 
should give reasons for imposing the 
condition, notwithstanding his conclusion 
that the controversy gave rise to a tri- 
able issue, In the absence of any finding 
that the defence was sham or not genu- 
ine, the Court is obviously not justified 
in imposing the condition. AIR 1965 SC 
1698 and AIR 1977 SC 577, Rel. on. 

Anno: AIR Comm. C.P. C. (9th Edn.), 
D. 37 R., 3 N. 8. 

B. T. Seshadri for R. Desikan, V. 
Biksheswaran and K. Raghunathan, for 
. Petitioner; G. Gopinath, for Respondent. 


LU/AV/E534/77/AYP/WNG 


AIR 1978 NOC 272 (MAD.) 
= (1977) 9 Law 199 


RAMAPRASADA RAO AND 
RATNAVEL PANDIAN, JJ. 


Couppousscundirame and others, Ap- 
Dellants v. Annemalle, Respondent. _. 

Special Appeal No. 288 of 1969 and 
D.M.P. No. 9853 of 1976, D/- 1-4-1977. 

(A) French Civil Code, - Chap. V and 
Art, 1317 — Testamentary dispositions— 
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Authentic document — Will — Authen- 
ticity of — Proof — Examination of 
attestators —- Necessity of. 


A Will in an authentic form has got 
its high evidentiary value or probative 
force and can be accepted in a Court of 
law unless the pursuer impeaches the 
notarial act of a notary and proves it. 


Art. 1317 of the French Civil Code de- 

fines as authentic any instrument, which 
has been drawn up, with the required 
formalities, by a public officer duly em- 
powered to practise in the place where 
the instrument was received. 
- Therefore where the will is one drawn 
up in the presence of a notary and at- — 
tested by witnesses and has been proved 
as required by law prevailing in the 
French Territory, it cannot be said that 
the Will hes not been proved  satisfac< 
torily by examination of one of the 
attestors. 


(B) French Civil Code, Art, 913 — 
Disposal of property by gift — Rights 
of Hindu. daughters in Pondicherry in 
the estate of their father — Absence of 
any usage or custom —— Succession to 
immovable property would be governed 
by lex situs. 


In the absence of any proof for the 
long standing usage and custom with 
regard to Wills of immovable, the suc- 
cession to the property will be governed 
by lex situs, Case law discussed. 

The word ‘children’ appearing in Arti« 
cle 913 will include both male and fe- 
male children, Therefore, the daughters 
have a right in the properties of their 
father and the latter could not dispose 
of them in their entirety, as his righf 
to dispose cf the property by the exist- 
ence of the two daughters (in the in- 
stant case) is limited to the extent that 
he could only dispose of a one-third 
share. 

Therefore in the instant case in the 
absence of proof of the usage or custom 
contrary to the French Law, only the 
lex situs will prevail and the right of 
the testator to dispose of his properties 
is limited by the presence of daughters 
in the absence of sons to the extent in- 


. dicated under Article 913. 


Thus the two daughters of the testa 
tor have no right of reserve and they 
will be -entitled only to a  two-third 
share of the properties bequeathed un= 
der the will. 


GV/GV/C555/78/LGC 





1978 


AIR 1978 NOC 273 (ALL.) 
= K. N. SINGH, J. 

‘Laxmi Narain, Applicant v, Gopirath, 
Opposite Party. 

Civil Revn, No. 503 of 1977, D/- 19-7- 
1978. 

T. P. Act (4 of 1882), S. 106 — Suit 
for ejectment — Notice to quit — Con- 
struction of. 


A notice under S. 106 need not be 
construed in a pedantic manner. It should 
be construed in a reasonable manne: to 
ascertain true intent and purpose of the 
notice. In using the expression “vour 
tenancy is hereby terminated” the plain- 
tiff landlord meant to say that the ten- 
ancy was being terminated through the 

~motice, It did not-mean to say that the 

tenancy stood. terminated forthwitk on 
the date of the issue of the notice, The 
notice was not invalid on that grond. 
AIR 1974 All 402, AIR 1973 All 198, AIR 
1973 All 165 and AIR 1963 All 581, Rel. 
on. 
Anno: ATR Comm, T. P. Act (4th E-in.), 
S. 106 N. 19. 


L. P. Naithani, for Applicant; 
Gupta, for Opposite Party. 


HV/HV/D258/78/AS/VBB 


V. K, 





AIR 1978 NOC 274 (ALL.) 
DEOKI NANDAN, J. 
L. Dal Chand, Appellant v. S.S. Light 
Railway Co. and others, Respondents.’ 


Second Appeal No. 3522 of 1966, D/- 
26-5-1978. 


= Civil P. C. (5 of 1908), O. 2, R. 2 and 


0O. 41, Rr. 22, 33 — Carriage of goods by 
Railway — Two separate consignments 
booked separately on the same dar — 
Damage to both consignments — Suits 
filed separately but tried together — 
Second suit not hit by O. 2 R. 2 — One 
suit decreed and the other dismissec — 
Appeal filed by consignee but no appeal 
filed by Railway — Effect. 


The plaintiff simultaneously tendered 
two consignments of chillies, one of 180 
bags and the other of 181 bags.at Shamli 
Riy. Station of the S..S. Light Rail.vay 
= Company for carriage to the Cut-ack 

Railway station on the South Eas-ern 
Railway Administration. The two con- 
signments were booked separately under 
different Invoices, The consignee was the 
plaintiff's 

1978 Notes/9 XI 
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property in the goods consigned vested 
in the plaintiff. The chillies were badly 
damaged by rain water during transit 
and open delivery was given as demand- 
ed by the pleintiff. The damage was as- 
sessed by Arbitrators and ultimately the 
plaintiff instituted two suits simultane 
ously, suit No. 220 being for recovery in 
respect of first consignment and the 
second suit being No. 221 for recovery 
in respect of second consignment, An 
application was filed by the plaintiff for 
consolidation of suits. Both the suits 
were taken up and heard together there~ 
after. By a common judgment in both 
the suits, Suit No. 220 was decreed with 
costs for recovery of a sum against the 
Railway Co, but suit No. 221 was dis-. 
missed with cost. The trial court held 


that the plaintiff had only one cause of 


action and the splitting up the claim in 
two suits was arbitrary, that the plaintiff 
could never be in a position to prove the 
actual damage caused to the two consign- 
ments separately, consequently, the sub- 
sequent suit, hamely, suit No. 221 was 
barred by O. 2 R. 2, The defendant Rail- 
way Company and the Railway Admin- 
istration,. did mot appeal from the decree 
in suit No. 220. The plaintiff appealed 
from the dismissal of suit No. 221. 


Held, that suit No. 221 was not barred 


_ by O. 2 R 2. The existence of two con- 


tracts in respect of the two consignments 
separately booked, gave rise to two dif- 
ferent rights for recovering damages 
for the loss ta the goods, although it wag 
occasioned in the course of the same 
transaction. Case: Law discussed. 


Held, further that since there were two 
decrees in two separate suits it was not 
open, to the defendant Railway Admin- 
istration to canvass against the correct- 
ness of the issues on the merits of the 
plaintiff's claim in the appeal which 
had been filed by him against the dec- 
ree dismissing suit No. 221 of 1961, inas- 
much as-the judgment of the trial Court 
on those points was allowed by the Rail-. 
way Administration to become final by 
its act of not filing any appeal against 
the judgment and decree in suit No. 220 
O. 41 Rr. 22 and 33 CPC were not appli- 
cable to such a situation. 

K. C. Saksena and P, C. Gupta, for 
Appellant; D. Sanyal, for Respondents, 


GV/HV/D26/18/MVJ 
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AIR 1978 NOC 275 (ALL.) 
DEOKI NANDAN, J. 
Raja Ram, Appellant v, Rama Kant 

Singh, Respondent, 

Second Appeal No, 3213 of 1968, D/# 
9-5-1978. 

Specific Relief Act (47 of 1963), S. 38 
s- Suit for permanent injunction ~ 
Bight of privacy — Violation of — n- 
junction against, 

Where the plaintiff brought a suit for 
getting an injunction restraining the 
cefendant from opening the windows in 
his wall on the ground of violation of 
his right of privacy, and the factum of 
violation of the right was not challenged,’ 
the decree for enforcing the right and 
consequently an injunction to that effect 
could certainly be granted, AIR 1963 Al] 
<40, Explained, 

Anno: AIR Manual (8rd Edn.), Specifie 
Relief Act, S, 38 N. 4, 5 


G. P. Bhargava and A. N. Bhargava, 
for Appellant; L. N. Pandey and Vin- 
dhyachal Singh, for Respondenti. 


GV/HV/D161/78/AMG/DVT 





AIR 1978 NOC 276 (ALL) 
= 1978 All WC 508 


R, B. MISRA AND J, M. L. SINHA, JJ. ` 


Abdul Jabbar and others, Appellants 
7. Claims Commissioner and another, 
Respondents. 

F. A, F. O. Nc, 205 of 1976, DJ- 17-5- 
1978. 

Civil P. C. (5 of 1908), O. 22, R. 3 — 
Death of claimant — Claim under S. 82-A 
>f Railways Act — Legal heirs can pro- 
secute the application for claim — 
[Railways Act (1890), S. 82-A). ATR 1965 
Guj 156, AIR 1937 Cal 495 and (1978) 36 
Fac LR 31 (Kant), Ref. 

Anno: (i) AIR Comm. C, P, C. (9th 
Edn.), O. 22, R. 3, N, 2; (ii) Railways Act, 
3. 82-A, N. 1, 

P. D. Kaushik, for Appellants] 
Sinha, for Respondents. 


FV/GV/C459/78/DLD/VBB 


Lalji 





‘AIR 1978 NOC 277 (ANDH, PRA J 
CHENNAKESAV REDDY, J. 
Sakala Venugopal, Petitioner v, The 
Officer Authorised by the Govt, Special 
Tahsildar, Land Reforms, Madanapalle, 

Respondent. 
Civil Revn, Fetn. No. 4416 and CME 
No, 13954 of 1997, D/- 1-6-1978, 
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‘A. LR 


A. P. Land Reforms (Ceiling on Agri- . 
Holdings) Act (1973), S. 10 — 
Computation of holding of declarant for 
fixation of ceiling — Effect of separate 
property being put in commen hotch- 
potch. (Hindu Law — Self acquisition). 

Where in a joint family of the peti- 
tioners father and his 2 brothers the 
petitioner was adopted by one of his 
paternal uncies but the petitioner had 
never intended to treat his share as an 
adopted son as his separate self-acquired 
property but had always treated it as 
the joint family property and the peti- 
tioner lived with his father and threa 
brothers and enjoyed the property joint« 
Ty and further there was a family ar- 
rangement recorded whereby each of the 
brothers of the petitioner and the petis 
tioner was to get only 1/4th share in 
spite of the adoption of the petitioner 
and his elder brother by paternal uncles, 


Held, the petitioner would have only 
i/4th share in the entira property and 
not 1/3rd and his holding should be com~ 


puted on thet basis, AIR 1970 SC 1722, 


Rel. on. 


Challa Sitaramayya, for Petitioner im 
both Petns; Govt, Pleader for G, A, Da 
for Respondent in both Petns, 


HV/HV/D303;'78/ABO/SNV 





‘AIR 1978 NOC 278 (ANDH. PRAJ 
RAMACHANDRA RAJU, J. 


Gangabai, Petitioner v, State of Andhra 
Pradesh, Respondent. 


Civil Revn. Petm No, 4383 of 1977, 
D/- 23-3-1978, 

A. P. Land Reforms (Ceiling on Agri- 
cultural Holdings) Act (1 of 1973), S.3 © 


— Land possessed otherwise than in 
capacities mentioned should be excluded. 


Since land belonging to a Deity of a 
Temple in possession and enjoyment of 
the family unit as the service holder did 
not fall under -any of the categories of 
holding enumerated under S. 3 (i) defin- 
ing “holding” viz. possession as the 
owner, usufructuary martgagee, tenant, 
mortgage by conditional sale or purchas 
ser under a contract of sale, the land 
held could not be included: in the total 
holding of the family unit for computing 
surplus land under the Act. 

€C. V. Kanyaka Prasad, for Petitionery 
Govt. Pleader for GAD, for Respondent, 


GV/HV/C638/78/TVN/SNYV; 
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AIR 1978 NOC 279 (ANDH, PRA) 
JEEVAN REDDY, J. 


M. Venkateswara Rao, Petitioner v, 
Smt. K. V. Subbamma and others, Res~ 
pondents. 

Civil Revn. Petn, No, 2353. of 1977, D/- 
13-3-1978. 


(A) Andhra Pradesh Buildings (Lease, 
Rent and Eviction) Control Act (15 of 
1960), S. 10 (2) (D) — Monthly tenancy 
according to calendar month — In ab- 
sence of any agreement between parties 
rent is payable by the tenant by the =nd 
of the succeeding month. 


(B) Andhra Pradesh Buildings (Lease, 
Rent and Eviction) Control Act (15 of 
1960), S. 8 — ‘Wilful default in paying 
rent — Essentially a question of faci — 
Procedure prescribed by or conseculive 
steps mentioned in S. 8 — Not marda- 
tory — Failure to follow by tenant — 
If and when constitutes wilful defauk. 

In every case of refusal on the par- of 
the landlord to receive the rent, the 
tenant is neither bound to follow the 
steps mentioned in S. 8, nor is the o1der 
in which the several steps are mentioned 
in S. 8 equally mandatory. Whether. 
there is wilful default on the par- of 
the tenant in paying thesrent or no’, is 
essentially a question of fact. In suč `a 
case, it is not permissible to create pre- 
sumptions of law, much less irrebuttzble 
presumptions of law by judicial in-er-~ 
pretation, There are no reasons to con- 
Strue the word ‘may’ occurring in sib- 
gec. (2) and sub-sec. (5) of S. 8 as ‘shall’, 
more particularly in the context of the 
Act, i e, purpose and object for wkich 
the Act was made. While refusing to 
receive the rent without any reasonzble 
cause, the landlord cannot simultaneotsly 
be permitted to insist that the ter.ant 
must necessarily follow the steps men- 
tioned in S. 8, one after the other, and 
that if he fails to do so, he must be keld 
to be guilty of wilful default. (1975) 2 
Andh WR 370, Foll. (1970) 1 Andh WR 
348, Explained and Distinguished. 


The procedure prescribed by or the 
consecutive steps mentioned in S. 8 of 
the Act are not mandatory and it carnot 
be stated as a rule of law that wherever 
the procedure or the steps mentioned 
therein are not followed, it must be con~ 
cluded that the tenant is guilty of wilful 
default. Even though the procedure urier 
S. 8 is not followed, there may be other 
circumstances which negative the inter- 


‘ ence of wilful default, 
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On the facts and circumstances of this 
case it was held that there was no wil- 
ful default on the part of the tenant 
when he deposited the entire arrears in 
the Rent Controller’s Court after he was 
served with notice of filing an eviction 
petition. 


K. Venkataratnam, for Petitioner; 
M. S. R. Subrahmanyam, for Respon- 
dents. 

GV/HV/C986/78/KSB . 





AIR 1978 NOC 280 (CAL) 
MRS. PADMA KHASTGIR, J. l 
Tippera Bailing Co, Pvt. Ltd, Peti- 
tioner v. Shyamnagar Jute Factory Co, 
Ltd. and another, Respondents. 
Suit No. 58 of 1960, D/- 29-6-1978. 


Evidence Act (1 of 1872), S. 3, Ss. 101- 
104 and S. 114 — Question whether there 
was any sale or contract —- Evidence — 
Appreciation of (Contract Act (1872), 
S. 10). 

Question whether there was any 
sale or contract by and between plain- 
tiff and defendant — Discrepancies in 
evidence and also in books of accounts 
of defendant and also many erasures and 
overwriting in Purchase Register — No 
such erasures and overwritings, how- 
ever, found in respect. of suit transaction 
— Held the plaintiff could not rest his 
claims on suspicious circumstances and 
ask the Court to come to the conclusion 
that as there had been irregularity on 
the part of the defendant, the plaintiff's 
case must be accepted. 

Anno: AIR Manual (3rd Edn.), Evi- 
dence Act, Ss. 101 to 104, N. 42; S. 114, 
N. 112; S. 3, Notes 29, 37; Contract Act, 
S. 10. N. 1. 


HV/HV/D505/78/CWM 


AIR 1978 NOC 281 (CAL) 
R. BHATTACHARYA AND 


MONOJ KUMAR MUKHERJEE, JJ. 


Smt. Binapani Ray, Appellant v. Smt. 
Jyotirmoyee Devi and others, Respon- 
dents. . 

A. F. A. D. No. 570 of 1968, D/- 23-6- 
1978. 


West Bengal Non-Agricultural Tenancy 
Act (1949), S. 7 (3) — “Term” — Mean- 
ing of, 

The “term” used for the’ second time 
in sub-s, (3) of S. 7 means an agreed 
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period of time known to the parties con- 
cerned. Where <he lease was made for 
the lifetime of S and the term was ac- 
cepted by the lessor and lessee. 

Held, it was a specified term. AIR 1967 
SC 77, Fol. = : 

Shyama Charan Mitter and S. P, 
Roy Chowdhury. for Appellant; P. N, 
Mitter, B. C. Roy Chowdhury and Bha- 
bani Prasanna Chatterjee, for Respon- 
dents. 


GV/GV/C875/78/ABO/VBB 





AIR 1978 NOC 282 (DELHD 


V. S. DESHPANDE AND 
H. L. ANAND, JJ, 


The New Bank of India, Ltd, Appel- 
Tant v. Union of India and others, Res~ 
pondents. 


First Appeal 
D/- 1-9-1977. 

Contract Act (9 of 1872), S. 2 (d) — 
Collateral agreement — Two contracts — 
One between debtor and creditor and 
the other between creditor and third 
party — On facts, held, no collateral 
-agreement could be spelt out between 
third party and debtor. 


The debtor was the Union of India. 
The creditor was a firm of contractors. 
The third party was the plaintiff bank. 
A contract was concluded between the 


No. 159-D of 1964, 


Union of India and the firm of contrac- 


tors for the execution of the construction 
of a runway. Clause 21 of the contract 
prohibited the contractor from assigning 
or splitting the contract to anyone else 
without the written approval of the 
officer authorised by the Union of India, 
As the work progressed, the contractor 
was to submit a bill each month under 
cl. 8 of the contract, The Engineer-in- 
Charge was then to measure the work 
done and then to prepare a bill in terms 
of the measurement so taken. Under 
cl. 9 the contractor was to submit all 
bills on the prescribed printed forms, 
Clause 9-A ran as follows: 


“Payment due to the contractor may, 
if so desired by him, be made to his 
bank instead of direct to him, provided 
that the contractor furnishes to the 
Engineer-in-Charge (1) an authorisation 


in the form of a legally valid document | 


such as a power of attorney conferring 
authority on the bank to receive pay- 
ment, and (2) his own acceptance of the 


correctness of the account made out as 
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being due to him by Government or his 
signature on the bill or other claim pre- 
ferred against Government, before settle- 
ment by the Engineer-in-Charge of the 
account or claim by payment to the 
bank. While the receipt given by such 


bank shall cənstitute a full and suff- 
cient discharge for the payment, the 
contractor should wherever possible, 


present his bills duly receipted and dis- 
charged through his bankers, 


Nothing herein contained shall operate 
to create in favour of the bank any 
rights or equities vis-a-vis the Presiden? 
of India.” 


The contractor had a cash and credi 
account with the bank which was sup- 
plying the money to the contractor for 
the expenditure which the contractor 
had to incur on the construction work, 
The contractors executed an irrevocable 
power of attorney in favour of the bank 
which gave the bank the exclusive right 
to realise and receive the payment of all 
pending, current and future bills and 
cheques from the Government and the 
power to give valid discharge for such 
payments to the Government. The con- 
tractors agreed that they shall have no 
right to receive such payments from the 
Government so long as they maintained 
a current overdraft account with the 
bank. The contractors also agreed that 
they had no right to give a valid receipt, 
ie, discharge to the Government for 
such realisation, The bank was authoris- 
ed to debit the said realisations from 
the Government towards the curren 
overdraft account of the contractors 
with the bank, In terms of cl. 9-A of the 
Contract between the Union of India and 
the contractors, the irrevocable power of 
attorney executed by the contractors in 
favour of the bank was deposited with 
the Government. The bills in the pre- 
scribed forms were submitted by the 
contractors to the Government and on 
verification of the measurements of the 
work done by the contractors payments 
were made by the Government to the 
bank. Sometime afterwards the contrac- 
tor claimed direct payment of two bills 
and the Government accordingly paid 
the contractors directly by a cheque. The 
bank filed a suit against the Government 
claiming from it the amount under the 
two bills with interest. The basis of the 
claim was the irrevocable power of 
attorney which was deposited with the 
Government and the fact that the Gov- 
ernment had acted upon the arrange- 
ment and made payments to the bank 


is 


Zas 


1978 


except the two payments which the 
Government made to the contractors 
directly in contravention of the arrange- 
ment. No relief was claimed against “he 
contractors, 

Held, that no question of waiver or 
estoppel arose against the Government. 
The Government had acted strictly in 
accordance with the contract, It had nət 
accepted the recital in the power of 
attorney that it was the bank and nət 
the contractors who had the 
give a valid discharge of the payment 
made by the Government. There was 
neither any representation nor any con- 
duct on the part of the Governm:nt 
which required the Government to pay 
the money to the bank directly in its 
own right and not as an agent of che 
contractors and which prevented the 
Government from paying the money 
directly to the contractors. 
= The power of attorney was only an 
equitable and not an absolute assizn- 
ment. There was no privity of contract 
between the bank and the Government. 
Even if it was assumed that some kind 
of contractual relationship could. be :m- 
plied between the Government and the 
bank, then that relationship fell short of 
giving the right to the bank to enfcrce 
payment of the debt as against the Gov- 
ernment. It is only if the provisc to 
cl. 9-A were absent from the- contract 
or by a separate contract the bank and 
the Government were to agree by which 
the Government would be liable to pay 
the money to the bank that the bank 
would free itself from the limitations 
contained in cl. 9-A and the proviso to 
it. Thus firstly there was no privity of 


contract between the bank and the 
Government and alternatively if there 
was such a privity then such a 


privity was subject to the limitation that 
while the bank was authorised to receive 
money from the Government and give a 
discharge to the Government, it was not 
authorised to enforce a claim to the 
money against the Government, That 
right remained only with the contrac- 
tors because the power of attorney had 
to be read with cl. 9-A. 

‘Anno: AIR Manual (8rd Edn.), Con- 
tract Act, S. 2 (d), N. 12. 

Ved Vyas, Sr, Advocate with A. N. 
Khanna, for Appellant; K, N. Kateria, 


Central Govt. Standing Counsel (€or 
Nos. 1 and 2)' and R. L, Tandon Gor 
Nos. 3 to 5), for Respondents, 


BV/EV/A687/78/JHS/RSK 
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AIR 1978 NOC 283 (HIM. PRA) — 
T. U. MEHTA, ACTG. C. J, AND 

C. FE. THAKUR, J. 


Manohar Lal and others, Appellants | 
v. Megh Raj and another, Respondents. 


F. A. No. 27 of 1967. D/- 4-5-1978. 


(A) Hindu Law — Right of wife to be 
maintained by her husband. 


A wife is entitled to be maintained ey 
her husband, whether he possesses pro- 
perty or not. When a man with his eyes 
open marries a girl accustomed to a cer- 
tain style- of living, he undertakes the 
obligation of maintaining her in that 
style. The maintenance of a wife by her 
husband is a matter of personal obliga- 
tion arising from the very existence of 
the relationship, and quite independent 
of the possession by the husband of 
any property, ancestral or self-acquired. 

(B) Hindu Law — Widow — Right of 
maintenance, 

A widow, who does not succeed to the 
estate of her husband as his heir, is enti- 
tled to maintenance—(i) out of her hus- 


_ band’s separate property; also (ii) out of 


property in which he was a coparcener 
at the time of his death. Wherever the 
property goes and to whomsoever it 
goes, he is liable to maintain the widow, 
mot because he is under a personal obli- 
gation to maintain her, but because he 
has in his hands her ‘husband’s estate. 
The property is liable for her mainten- 
ance and a charge may be created on it. 

(C) Hindu Succession Act (30 of 1956), 
S. 14 (1) — Widow in possession of pro- 
perty in lieu of her pre-existing right of 
maintenance on date of commencement 
of Act — Becomes absolute owner. AIR 
1977 SC 1944, Foll. 

Anno: AIR Manual (3rd Edn.), Hindu 
Succ. Act, S. 14, N. 9, 


J. K. Sharma and J. R. Thakur, for 
Appellants; Tek Chand Chitkara, for 
Respondents, ` ~ ; 
FV/IV/C379/78/JHS 


AIR 1973 NOC 284 (KANT.) 
= (ILR (1978) 1 KANT 940) 
D. M. CHANDRASHEKHAR, C. J. AND 
N. D. VENKATESH, J. 
Smt. Rudravva and others, Appellants 
v. The State of Karnataka and others, 
Respondents. 


_.Writ Appeals Nos. 92 and 93 of 1978, 
D/-. 18-4-1978. 
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(A) Limitation Act (36 of 1963), S. 3—< 
Bar of limitation not pleaded — Court 
can suo motu take note of the question 
of limitation when it is prescribed by 
. some statute or the Act itself, W. P, 
Nos. 13754, 13755 of 1977, D/- 31-1-78, 
Affirmed. 

Anno: AIR Comm., Limitation Act 
(1963), (5th Edn.), S, 3, Notes 2, 8, 26. 


(B) Karnataka Land Reforms Act (10 
of 1962), S. 48-A — Application under — 
Filing of, beyond prescribed time — No 
separate application for condonation of 
delay — Question as to existence of 
sufficient cause for condonation whether 
cannot be decided by Land Tribunal — 
((i) Karnataka Land Reforms Rules 
(1974), R. 40 (2 
(1963), S. 5). 


Sub-rule (2) of R. 40 of the Kar- 
nataka Land Reforms Rules, 1974, pro- 
vides that unless a form is prescribed 
for an appeal, petition or application, 
such appeal, petition or applicafion filed 
after the expiry of period of limitation 
shall state the reasons for delay. For 
an application under S. 48-A, Form No. 7 
has been prescribed in view of R. 19 of 
the Rules and therefore sub-r. (2) of 
R. 40 has no application for an applica- 
tion under 8S, 48-A. All that is neces- 
sary for the Tribumal to entertain an 
application under S. 48-A, beyond the 
prescribed period ie. after 31-12-1974 is 
that sufficient cause should be shown to 
it for admitting the’ application. Such 
sufficient cause may be shown in any 
manner though it is usual to file an 
application for condonation of delay ac- 
companied by affidavit setting out the 
facts and circumstances from which 
sufficient cause can be inferred. 

However, the mere fact that the appli« 
cation under 5, 48-A was not accom- 
panied by the application for condo- 
nation of delay, would not come in way 
of the Tribunal for holding that there 
was sufficient cause to admit such appli- 
cation which was filed after the pre- 
scribed period. Apart from that an 
application for condonation of delay can 
be filed at any time before the Tribunal 
rejects the application under S, 48-A on 
the ground that it was filed beyond 
time. 

Where an application under S, 48-A 
was filed beyond time but the Tribunal 
did not held so and proceeded to allow 
the application which was challenged in 
High Court by filing writ petition and 
the High Court quashed the order of 


+ 
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Tribunal as far as it related to irregu- 
larity committed by it by not declaring 
the application beyond time, a subse- 
quent application for condonation 
of delay to the Tribunal was 
held maintainable, Even if the 
High Court held the application as time- 
barred the Tribunal had not rejected the 
application on that ground hence it 
would be competent to entertain a subse- 
quent application for condonation of 
delay and:to consider whether or not 
there was sufficient cause to admit the 
application under S. 48-A, but subject to 
the condition that the Tribumal do not 
lack inherent jurisdiction to start fresh 
proceedings or continue the proceedings 
from the stage at which arose the illega- 
lity which led to the quashing of order 
by High Court, It was not necessary that 
for entertaining the application for con~ 
donation of delay or for deciding the 
question of existence of sufficient cause 
the High Court should have expressly 
remitted the case to the Tribunal. AIR 
1978 Kant 51, Explained, 

Anno: AIR Comm., Limitation Act 
(5th Edn.j, S. 5, Notes 5-A, 6. 

R. U, Goulay, for Appellants; G. N. 
Jaya Raju (for Nos. 3 and 4), A. Puranik, 
3rd Addl. Govt. Advocate (for Nos, 1 and 
2), for Respondents. . 


HV/HV/D82/78/AMG/DVT 





AIR 1978 NOC 285 (KANT, 
M, RAMA JOIS, J. 

Yeli Benkappa, Petitioner v, Sada- 
shivappa and others, Respondents. 

Writ Petn. No. 6898 of 1977, D/- 28-3- 
1978. 

Karnataka Agricultural Produce Mar- 
keting (Regulation) Act (27 of 1966), 
S. 17 (2) — Declaration regarding ineli- 
gibility as member of Market Committee 
— Disqualification ought to accrue after 
election — Disqualifications prior to 
election relevant. 


The disqualification on the basis of 
which a member can be removed from 
the membership of the Market Com- 
mittee under S. 17 (2) of the Act by the 
Deputy Commissioner is the disqualifica- 
tion mentioned in S, 16 (1) (a) of the 
Act to which the concerned member be~ 
comes subject, to, after his election and 
not to any disqualification which he suf- 
fered before the date of election. There- 


fore, the Deputy Commissioner cculd not 


exercise his powers, under sub-s, (2) of 


1978 ` 


S..17 of the Act, declaring that a mem- 
ber has become imeligible to continue as 
` a member of the Market Committee on 
the basis of the alleged disqualification 
which according to the Deputy Commis- 
sioner existed even before the date of 
the election of the member as a member 
of a Market Committee, AIR 1953 5C 
210, Rel. on, 

B. S. Raikote, for Petitioner: D, S, 
Hosmath for Smt. S. Pramila (for No. 1) 
Smt, P. G. Gouri, Govt, Pleader (for 
No. 2), for Respondents, 


FV/FV/C264/78/JDD/DVT 
iaaa a 


AIR 1978 NOC 286 (MADH. PRA.) 
(INDORE BENCH) 
G. L, OZA AND P, D. MULYE, JJ, 
Satya Pal Anand, Applicant v, S. S. 
Trivedi and another, Opposite Party, 


Mise, Petn, No, 101 of 1977, Dj- 25~1~ 
1978. 


Constitution of India, Art. 226 —~ 
Principles of ‘natural justice — Same 
counsel at one stage appearing on behalf 
of judgment-debtor and at another stage 
im same proceedings on behalf of third 
persons having interests adverse to judg- 
ment-debter — This results in flagrant 
violation of principles of natural juscice, 

Anno: .AIR Comm., Consin, of India 
(2nd Edn,), Art, 226, N. 59. 

. &. Anand, for Applicant; M. A, Khan, 
for Opposite Party. 


DV/FV/B756/ 78/MBR 3 


AIR 1978 NOC 287 (MADJ 
= (1978) 81 Mad. L. W, 334 
ISMAIL, J, | 
P. Balasubramanian and another, Feti- 
Hioners v, M/s, Pandia Nadar Firm, Ees- 
pondent, À l 
C. R. P. No, 201 of 1978, DJ- 14-3-1378, 


(A) Tamil Nadu Buildings (Lease and 
Rent Control) Act (18 of 1960), S. 10(2)(c) 
and (e), Second Proviso — Scope of se- 
cond proviso, : 


It is not correct to say that the tine- 
limit of three’ months to be given to a 
tenant for vacating premises under the 
second proviso to cl. (e) of S. 10 (3) has 
no application to any order. of eviccion 
except an order of eviction’ passed urder 
S. 10 (8) (ch. ` noa ES 
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It cannot be said that because the - 
first proviso refers to cl, (c), the second 
proviso. must: be taken to be the 
proviso to the first proviso and that 
therefore that proviso also will apply 
only to an order of eviction passed under 
5. 10 (3) (c). In the first place, the first 
proviso to S. 10 (3) (e) deals only with 
rejection of the application for eviction 
and does not deal with -the allowing of 
such application and therefore the ques- 
tion of giving time to the tenant 
not arise. Secondly, the presence of the 
words “provided further” occurring in 
the second proviso makes it clear that 
the said proviso is a proviso to S. 10 (3)}(e) 
itself and not a proviso to the first pro- 
viso to S. 10 (3) (©). ss. 

(B) Tamil Nadu Buildings (Lease and 
Rent Control) Act (18 of 1960), Ss. 14 (1) 
(b) and 10 (3) (e), Second Proviso — 
Order of eviction for purpose of imme- 
diate demolition of building — Time 
limit to be granted for vacating pre- 
mises. 

If the various grounds mentioned in 
S. 10 (3) are taken into account along- 
with the second proviso to S. 10 (3) (e), 
there appears to be no justification for 
providing for a longer time for vacating 
the premises, when an order for eviction 
is passed for purpose of immediate demo- 
lition under S. 14 (1) (b). Therefore, 
after considering the scheme of the Act 
as well as the purpose for which an 
order for eviction is prayed for and 
granted under S, 14 (1) (b) and taking 
into account the second proviso to Sec- 
tion 10 (3) (e}, in the context of the 
grounds on which eviction can be 
ordered under S, 10 (3), it is reasonable 
and fair to construe that even when an 
order for eviction is passed under Sec- 
tion 14 (1) (b) the aggregate time which 
the Rent Controller can give for vacating 
the premises is only three months. 

R. Krishnamurthi and A. R. Lakshma~ 
nan, for Petitioners; P. M. Sundaram and 
S. Subbiah, for Respondent, 


FV/GV/C40/78;SNV 
- " oes 


. AIR 1978 NOC 288 (MAD 
= (1978-2 Mad, LJ 150) 
` NAINAR SUNDARAM, J. 
Pandia Naicker and others, Petitioners 
v, Sattiappan Chettiar and others, Rese 
pondents, 


-C R. P. Nos, 168 and 169 of 1975, 
D/- 1-3-1978, 


does ` 
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Tamil Nadu Village Courts Act (1 of 
1889), Ss. 46, 73 — Village Munsif Court 
passing decree — Must give reasons sup- 
porting the decision, the decree being 
liable to be revised under S. 73 — No 
distinction under S. 46 between decree 
passed ex parte and decree passed on 
contest. AIR 1973 Mad 319, Rel. on, 

T. R. Mani, for Petitioners; S, Kasi- 
nathan, for Respondents, 


GV/HV/D171/78/DVT 





AIR 1978 NOC 289 (MAD. 
= ((1978) 1 Mad. LJ 536) 
NAINAR SUNDARAM, J. 


Reethalammal, Petitioner v. K. Aru- 
mugham Pillai and others, Respondents. 

C. R. P. No. 469 of 1975, D/- 3-2-1978. 

(A) Tamil Nadu Buildings (Lease and 
Rent Control) Act (18 of 1960), S. 10 (2) 
(ii) (a) — Sub-letting without written 
consent — Acquiescence or estoppel can- 
not be a defence. 

Sub-letting is made a ground for seek- 
ing eviction by the landlord, Consent by 
landlord for such -sub-letting would pro- 
- vide a cover for the tenant. It may be 
expressed or implied provided-it.is in 
writing. Sub-letting done during the 
tenure of lease under a previous land- 
lord and without his written consent can 
be availed of by a subsequent purchaser 
from the previous landlord to such evic- 
tion of the tenant. Any kind of acquies- 
cence by the landlord or estoppel by his 
conduct cannot be a substitute for the 
plain requirements of the statute about 
a written consent. A change of sub-te- 
nant after the relevant date without the 
written consent of landlord will entail 
eviction. When once the sub-letting is 


admitted in an eviction proceeding and. 


it is found that it has no sanction of the 
written consent of the landlord, the 
tenant cannot escape the consequence of 
eviction. Š 


(B) Tamil Nadu Buildings (Lease and 
Rent Control) Act (18 of 1960), S. 10(2)(1) 
— Wilful default — Contesting liability 
to pay agreed rent — Non-payment of 


rent even at admitted rate — Amounts 
to wilful default. . 

T. R. Mani, for Petitioner; K: Rama- 
murthy, for Respondents, p 


‘EV/EV/B816/78/KHA/SSG .- 
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AIR 1978 NOC 290 (ORISSA) 
R. N. MISRA AND K. B, PANDA, JJ. 

Haribansa Misra and others, Appellants 
v, Banshidhar Mohanty, | Respondent. 

First. Appeal No, 27 of 1968, D/- 19-4- 
1978. . 

(A) Civil P. C. (5 of 1908), O. 13, 
Rr. 1 and 2 (Orissa) — Belated receipt of 
documents — Documents tendered after 
defence . was - closed — Prejudice to 
defendant is implicit — Case remitted to 
trial Court for fresh ‘disposal, 

Anno: AIR Comm., C. P..C. (9th 
oe O. 13, R.1, N. 1; 0. 13, R. 2, 

og: 


(B) Civil P. C. (5 of 1908), O. 12, R. 6 


‘= Admission by plaintiff — Can be act- 


ed upon by defendant, though no plead- 
ing to that effect is made by him. 


There car be no justification in law for 
the position that even if a party admit- 
ted that the truth was one way, merely 
because the pleading had not been raised 
to admit the admission into the record, 
the admission should be kept away and . 
even if it was unjust, on the technical 
rule of pleadings, an admission. of the 
adversary should be omitted from con- 
sideration. The reason for not admitting 
a material not included im the pleading 
is on account of prejudice. When the 
admission of the adversary is asked to 
be utilised, there is no scope for pre- 
judice. 

Anno: AIR Comm., Civil P. C. (9th 
Edn.), O. 12. R. 6, N. 6. 

R. C. Patnaik and P, K. Misra, for 
Appellants; R. C. Mohanty, for Respon- 
dent. 


FV/FV/C310/78/PNK/VBB 





oe 1978 NOC 291 (ORISSA) 
= (1978) 45 Cut. LT 157 
B. K. RAY, J. 

-§, Suryanarayana and others, Peti- 
tioners v. N. Adinarayana, Opposite 
Party. 

Civil Revn. No, 413 of 1976, D/- 27-9- 
1977. 

Bengal, Agra and. Assam Civil Courts 
Act (12 of 1887), S. 24 — Order of Court 
Subordinate to District Court in insolv- 
ency proceeding -— Forum of appeal from 


"such order, - 


Under S. 24 of the Bengal, Agra and l 


p Assam. Civil Courts’ Act, 1887 an -appeal . 
‘from. the . 


decision of . the. transferee 


1978 . 


. Court will He to the -same Court to 
which an appeal from the District Court 
will lie. The provision contained in & 24 
of the Act applies to cases mentioned in 
S. 23 thereof. An insolvency proceeding 
does not come within the purview of 
S. 23 of the Act. Therefore, for the pur- 
pose of deciding the forum of apəeal 
from an order of a Court Subordinate to 
a District Court in an insolvency ro- 
ceeding no reference need be made to 
S. 24 of the Act, because the forum of 
appeal is provided in S, 75 of the ~ro- 
vincial Insolvency Act according to 
which an appeal against an order oc a 
Court Subordinate to a District Court 
will lie to the District Court whose ceci- 
sion shall be final. 


In the present case, the insolvency 
proceeding was originally initiated in 


the District Court. Sometime thereafter, 
as the Court Subordinate to the District 
Court was created and was imvested 
with powers to dispose of proceecings 
under Provincial Insolvency Act; the 
District Judge transferred . the original 
‘Insolvency case to the Subordinate Court, 
In view of the special provisions for ap- 
peals in S. 75 of the Provincial Insolv- 
ency Act, an appeal from the order of 
the Subordinate Judge would lie 
to the. District Court. AIR 1933 Pat 276 
(2) and AIR 1948 Cal 255, Distinguished. 
Y. S. N. Murty, for Petitioners; E. R. 
Rao and B. L. N. Swamy, for Opposite 
Party. ` 
LU/AV/E668/77/MBR 


AIR 1978 NOC 292 (ORISSA) 
| = ILR (1977) Cut. 799 
'R. N, MISRA AND K. B. PANDA, JJ. 


M. Zalaluddin, Petitioner v. Stata of 
Orissa and others, Opposite Parties. 


O. J. C. No, 16 of 1976, D/- 15-4-:977. 


Bihar and Orissa Boards Miscellaneous 
Rules (1928), Rr. 383 and 381 — Appli- 
cability — Petitioner in . possessior. of 
land since 1964 — Government ' claiming 
escheat not taking steps to set aside 
petitioner’s possession — Government 
also aware of petitioner’s success in Sec- 
tion 145, Criminal P. C. proceeding and 
civil suit that followed between him and 
others —. Government’s proposal to sell 
the land under R. 383 held illegal — Pro- 
ceeding. was quashed. sd s 

.-S. Ke Mohanty, D. S. Misra and S, S. 
. Das, for Petitioners; Addl. Standing 
Counsel. for Opposite Parties, | 


BV/CV/A722/78/TVN/VBB 
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AIR 1978 NOC 293 (ORISSA) 
R. N. MISRA, J. 

Sudhakar, Appellant v. Batakrushna 
Satapathy and others, Respondents. 

Misc, Appeal No. 199 of 1976, D/- 26-6- 
1978. 

Civil P. C. (5 of 1908), o. 21, R. 35. — 
Execution proceedings — Delivery of 
possession of the property contained in 
decree acknowledged by one of the dec- 
ree-holders — Subsequent fresh applica- 


‘tion for delivery of possession on any 


ground e.g. judgment-debtor had tres- 
passed on the property — Not permissi- 
ble. AIR 1961 SC 137, Foll; AIR 1974 
Mad 325, Disting. 

Anno: AIR Comm., Civil P. C, (9th 
Edn.), O. 21, R. 35, N. 2, 


P. Kar, for Appellant; S. Mohanti, A. 5. 
Naidu and S, P. Misra, for Respondents,- 


HV/HV/D201/78/AMG/DVT 


AIR 1978 NOC 294 (ORISSA) 
= (1978) 46 Cut. LT 171 
R. N. MISRA, J. í 
Secretary-in-Charge of Central Public 
Works Department of the Union of India 
and others. Appellants v. Smt. Janaki 
Dei and others, Respondents. 


Mise. Appeal No. 91 of 1976, D/- 23-6- 
1978. 


(A) Arbitration Act (10 of 1940), S. 29 
œ- Interest on award — Cannot be grant- 
ed for the period prior to the decree. 


Where, the Court granted interest from 
the date of the award till the date of 
the decree and further till the actual 
payment of the amount contained in 
award, held, the interest granted for the 
period from the date of award till the 
date of decree could not be sustained. 

Anno: AIR Manual als Edn.), Arbi- 
tration Act, S. 29, N. 


(B) Arbitration Act a of 1940), S. 30 
—- Arbitration award — No mistake on 
its face — Award cannot be challenged 
on ground of allowing a claim barred by 
limitation. AIR 1975 SC 230, Explained. 


Anno: AIR Manual (8rd rdn.), Arbi- 
tration Act, S. 30, Notes 2, 35. 


for 
Appellants; R. K. Rath, for Respondents. 


_ HV/HV/D200/78/AMG/DVT 
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AIR 1978 NOC 295 (ORISSA) 
= (1978) 46 Cut. LT 145 
R. N. MISRA, J, 


Lokanath Gooda and another, Appel- 
Fants v, K, Satyanarayana, Respondent. 

Mise. Appeal No. 21 of 1977, D/- 20-6- 
8978. . 

Orissa (Scheduled Areas) Money Len- 
der’s Regulations (2 of 1968), Regns. 7(1) 
Proviso and 13 —- Money decree — Inte- 
yest on decretal amount — Should not 
exceed the principal amount. (Civil P., C, 
:1908)}, S. 34). l 

The net result of the two provisions 
£ e. Regns, 7 (1) Proviso and 13 of Orissa 
‘Scheduled Areas) Money-lender’s Regu- 
-ations (2 of 1968) is that no Court is 
entitled to allow interest at the time of 
decree of a sum greater than the princi- 
pal amount of loan, Even if it is allowed 
by the Court the decree-holder would 
not be entitled to recover the amount of 
interest included ïn the decretal amount 
as far as it exceeds the principal amount, 
There iş no conflict or contradiction be- 
iween Regn. 7 (1) and Regn. 13. 

Anno: AIR Comm., Civil P. C. (9th 
zZdn.), S. 34, Notes 1, 16. 

B, L. N. Swamy for Y. S. N. Murty, 
for Appellants; C. V, Murty, for Respon- 
dent. 


HV/HV/D198/78/AMG/DVT 





AIR 1978 NOC 296 (ORISSA) 
= (1977) 45 Cut LT 505 


R. N. MISRA AND 
P. K. MOHANTI, JJ. 


Biswanath Dash, Petitioner v, The 
Commissioner of O. H. R. Endowments 
and another, Opposite Parties, 


O. J.C. 676 of 1977, D/- 23-3-1978. 


(A) Orissa Hindu Religious Endow- 
ments Act (7 of 1952), Ss. 32 (2) and 42 
— Scheme under S. 42 — Scheme of 
Administration, Cl. 18 — Forum of ap- 
peal — Order of suspension of temple 
servant as punishment — Appeal against 
— Lies under- S. 32 (2) of the Act and 
not under Cl. 18 of the Scheme of Ad- 
ministration for the temple settled under 
The old Act. 

Where a non-hereditary servant of a 
temple was suspended by the trustees 
without disciplinary enquiry for misap- 
propriation of temple property and the 
question was whether an appeal from the 
suspension order lay to the Commissioner 


- ~* 
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under Cl. 18 of the Scheme of Adminis 
stration settled for the temple or to the 
Assistant Commissioner under S, 32 (2) 
of the Orissa Hindu Religious Endow-~ 
ments Act, 1951, it was held that (i) the 
order of suspension was made as a mea- 
sure of substantive punishment and not 
as an interim measure during the pen- 
dency of disciplinary proceedings; (ii} 
that cl. 18 of the Scheme of Administra- 
tion which was deemed to have been 
settled under the old Act was inronsis~ 


tent with the provisions’ of the Act and . - 


would not override the statutory provi- 
sion under S. 32 (2) of the Act and hence 
the appeal from the order of suspension 
lay to the Assistant _ Commissioner of 
Endowments under S. 32 (2) of the Act 
and not to the Commissioner under Cl. 18 
of the Scheme of Administration. 

(B) Constitution of India, Art. 226 —= 
Writ of certiorari — Scope of jurisdiction 
of High Court. 


In a writ proceeding for certiorari? 
under Art. 226 of the Constitution the 
Court is called upon to determine whe- 
ther the impugned decision is sustainable 
on the materials on record before the 
authority whose decision is impugned 
and the correctness of the decision would 
not be available to be adjudicated by 
referring to new material. Again, disput- 
ed questions (in the instant case, whee 
ther resignation is duly accepted or with- 
drawn) are not available to be adjudi- 
cated by High Court in a proceeding for 
certiorari, O. J.-C. No. 269 of 1974, Djs 
19-7-1976 (Ori), Rel. on. 7 

Anno: AIR Comm. Const, of India 
(2nd Edn.), Art 226, N. 167. | . 

G. N. Misra, for Petitioner; S. Misra 
-{2) and 5. Mohanty, for Opposite Parties, 


EV/EV/B837/78/MNT/DVT 





AIR 1978 NOC 297 (PAT) ` 
B. D. SINGH AND D, P. SINHA, JJ. 
Dip Narain Singh, Fetitioner v. Tha 
State of Bihar and others, Respondents, 
Civil Writ Jur, Case No. 802 of 1974, 
D/- 29-6-1977, 


(A) Bihar Tenancy Act (8 of .~1885), 
5. 40 (6) — Rejection of application for 
commutation of produce rent to cash 
rent — Appeal against the order — 
Maintainable. j 

An authority having power to allow 
am application has implied power of re 
jecting the application. An appeal from 
order of rejection of application under 
S, 40 is therefore competent, 


how 


: m 


1978 


(B) Bihar Tenancy Act (8 of 1385), 
S. 40 (6) — Appeal — Order rejecting 
application under S. 40 — Appeal against 
lies before. Collector — Appeal filed 
before Commissioner — Order of Com- 
missioner in appeal is without jurisdic- 
tion, : 

(C) Bihar Tenancy Act (8 of 1385), 
S. 40 (1) — Application under for com- 
mutation of produce rent to cash rent 
»- Application rejected — Second appli- 
cation for same purpose filed before suc- 
ceeding officer — Order obtained by 
suppressing fact of previous application 
and misleading succeeding officer — Grder 
of succeeding officer wrong and illegnil. 

(D) Constitution of India, Art. 20 — 
Petition to quash order passed | without 
jurisdiction —- Quashing would resuit in 
restoring illegal orders — Order without 
jurisdiction not quashed. - 

Gorakh Nath Singh and S. P. Singh, 
for Petitioner;. Kailash Roy, Chandra 3he- 
khar and Krishna Prasad Singh, for Res- 
pondents. 


GV/GV/C676/78/MNT/VBB 


AIR 1978 NOC 298 (PAT 
K. B. N. SINGH, C.J, AND 
L. M. SHARMA, J. 

Smt. Sumangal Kumari, Petitioner v, 
The State of Bihar and others, Resson- 
dents. 

Civil Writ Jur. Case No, 107 of 1977, 
D/- 22-4-1978, 


. Bihar Land Reforms (Fixation of eil- 
ing Area & Acquisition of Surplus Land) 
Act (12 of 1962), Ss. 15 (3), 30 (as 


“ amended by Bihar Land Reforms (Fixa- 


tion of Ceiling Area and Acquisition of 
Surplus Land) (Amendment) Act (22 of 
1976)) — Bihar Land Reforms (Fixstion 
of Ceiling Area and Acquisition of Sur- 
plus Land) (Amendment) Ordimance 
(Bihar Ordinance 219 of 1976) Cl. 3 — 
Objection under S. 15 (3) — 
against under S. 30 — S. 15 (3) de-eted 
by Ordinance in the meantime — Eight 
of appeal whether still there — Effect of 
Ordinance 219 of 1976 on right of Appeal. 


From the provision of S. 30 of the 
Bihar Land Reforms (Fixation of Celing 
Area and Acquisition of Surplus Land) 
Act (12 of 1962) as amended by Amend- 
ment Act (22 of 1976) which came into 
force a day earlier to the Ordirance 
No. 219 of 1976, it will be seen that any 
final order passed under Parent Act can 
be appealed under S. 30 to the authori- 
ties prescribed therein. This rigki of 
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Appeal. 
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appeal has not been taken away by Or- 
dinance No. 219 of 1976 which deletes 
S. 15 (3) from the statute. Neither the 
same has been done away with-by the 
Amendment Act of 22 of 1976. Deletion 
of sub-s. (3) of S. 15 from the parent 
Act is mot with retrospective effect. In 
this view of the matter the right of ap- 
peal against the order passed under 
S. 15 (3) is not lost even after its dele- 
tion by Ordinance No. 219 of 1976. 
C. W. J. C. No, 121 of 1977, D/~ 12-3- 
1977 (Pat), Rel. on. 

Nagendra Rai, for Petitioner; Md. Kha- 
lee] (G. P. No, 3) and Iqbal Ahmad 
(J. C.), for Respondents, 


GV/GV/C678/78/PNK/DVT 





AIR 1978 NOC 299 (PAT) 
HARI LAL AGRAWAL, J. 


Ramnath Mandal, Petitioner v. Keval 
Mandal and others, Opposite Party. 

Civil Revn. No. 855 of 1972, D/- 17-2- 
978. l 

Arbitration Act (10 of 1940), S. 14 — 
Limitation Act (1963), Art. 119 (b) — 
Limitation for filing objection — Time 
runs from the date of notice of filing 
award and mot from the date of filing 
award. 

Anno: AIR Comm. Lim. Act (5th Edn.), 
Art. 119, N. 7. 

Permanand Sharan Sinha, for Peti- 
tioner, Sudhir Chandra Ghose and- Kalyan 
Kumar Ghose, for Opposite Party. 


GV/GV/C679/78/DLD/VBB 





AIR 1978 NOC 300 (PAT) 
= 1978 BLJR 410 
MEDINI PRASAD SINGH, J. 
Hem Chandra Chowdhary, Appellant v, 
Sarbadhipeshwar Mishra, Respondent. 
A. F. A. D. No. 486 of 1974, D/- 9-2- 
1978. 


(A) Civil P. C. (5 of 1908), S. 100 and 
0O. 7 R. 7 — Right to relief — Power of 
appellate Court to take note of subse- 


quent events and to mould relief in ap- 
propriate cases. 


‘The Courts can take note of subsequent 
events and grant relief accordingly in ex- 
ceptional circumstances, It depends on 
the facts and circumstances of each case 
as to when a court of appeal should take 
note of subsequent events. In the pre- 
sent case it was held that the parents of 
the plaintiff being dead, his necessity for 
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them ceased to exist amd there was no 
error in the view taken by the courts 
below and dismissing the suit for evic- 
tion. AIR 1976 SC 49, Followed. 

Anno: AIR Comm, C.P.C. (1908) 
(9th Edn.), O. 7 R. 7 N. 4; S. 100 N. 61-A. 

(B) Civil P. C. (5 of 1908), S. 100 — 
Concurrent findings of fact binding in 
second appeal. 

The facts found by the courts below 
zannot be. questioned in Second Appeal. 
Only the soundness of conclusion from 
*hem can be questioned, if erroneous. 
Held that in the present case the only 
sound conclusicn from the facts found 
by the courts below was that the land- 
lord-appellant did not require the pre- 
mises in question reasonably and in good 
faith. The concurrent conclusion of the 
_ sourts below was, therefore, unquestion- 
able, 

Anno: AIR Comm. C. P. C. 
(9th Edn.), S. 100 N. 54 

(C) Bihar Buildings (Lease, Rent and 
Eviction) Control Act (3 of 1947) S. 11 
(1) (c), Proviso — Order of partial evic- 
tion — When can be passed. 


(1908) 


Under the proviso it is only when the 


sourt is satisfied (mot the plaintiff) that 
-he landlord’s necessity would be ful- 
“led by the tenant vacating a portion 
only, it shall order, accordingly. In the 
>resent case both the courts below after 
a full investigation of all the grounds on 
‘which eviction was sought, held that the 
‘andiord’s: claim was not bona fide and 
-hat his intentior was mala fide. Accord- 
zng to the courts below, the motive of 
~he landlord was only to let out the pre- 
mises of the defendant to some other 
serson on a higher rent and the grounds 
were given by him simply as a ruse for 
eviction. It was clear from the findings 
arrived at by the courts below that the 
>laintiff totally failed to make out any 
ease of reasonable requirement even in 
respect of a portion of the premises of 
the defendant. Tne plaintiff was already 
in possession of nine rooms and he did 
not need any further. 


Held that under these circumstances, 
fhe question of partial eviction did not 
at all arise and it was not necessary for 
any of the two courts below to give any 
finding in terms of the proviso to 5.11 
d) (c). | 

S. C. Ghose and Sachchidanand Jha, 
for Appellant; J. C. Sinha and Rajendra 
Prasad, for Respondent. 


-* GV/HV/C694/78/GDR 
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A.1I. KR. 


_ AIR 1978 NOC 301 (PAT) 
= 1978 Bih LJ 511 
MADAN MOHAN PRASAD, J. 


The Chairman, Bihar State Electr-city 
Board and others, Petitioners v. Hind 
Agricultural Farm and Cold Storage and 
others, Opposite Party. 


Civil Revns. Nos. 460 and 463 of 1972, 
D/- 6-2-1978. 

Civil P. C. (5 of 1908), O. 6 R. 17, 0.1 
R. 16 — Suit against Chairman, Electri- 
city Board — Misdescription — Pcwer 
of Court to correct —- Question of Limi- 
tation, if arises, 


Where in the suit against the Chair« 
man of the State Electricity Board, the 
grievance made out in the plaint as a 
whole was against the Board itself and 
the relief prayed for were obviously 
against the Board viz, an injunction 
against disconnecting the supply lin> or 
from charging at a particular rate waich 
was alleged to be illegal, the suit in 
such circumstances was directed only 
against the Board and not against the 
Chairman. Merely because the plaintiffs 
had put the Chairman of the Boarc as 
the first defendant it could mot be said 
that it was not a misdescription, When 
the plaintiff in such circumstances sought 
deletion of the word “Chairman” from 
the description of the first defendant, the 
order allowing amendment was proper. 
Where it was a case of misdescription 
and mot one of substance in resvect of 
the identity of the party concerned, 
there was no question of limitation, 
Duty of Court in such circumstances 
pointed. AIR 1926 Pat 40, ATR 1925 Pat 
37 and AIR 1940 Cal 153, Foll 

Anno: AIR Comm, (9th Edn.), C.P.C, 
O. 6, R. 17, N. 5; O. 1, R. 10, N. 37. 

Brajeshwar Mallick, Motilal Roy and 
Vijayeshwar Prasad Sinha, for Petition 
ers; G. P. Jaiswal, for Opposite Party, 


GV/HV/C972/78/SSG 


AIR 1978 NOC 302 (PAT) 
HARI LAL AGRAWAL, J, 

M/s. Time House, Petitioner v. Smë, 
Kailashi Devi, Opposite Party. 

Civil Revn. No. 255 of 1977, D/- 13-1- 
1978. 

(A) Bihar Buildings (Lease, Rent and 
Eviction) Control Act (3 of 1947), S. 11-A 
— Application under — Preferred after 
the expiry of the Act — Not maintain- 
able — S. 1 (3) Proviso 16 of the 1977 


cee a SEA 


Di 


1978 


Act giving retrospective operation to the 
Act cannot save such application. (Bihar 
Buildings (Lease, Rent and Eviction) Con- 
trol Act (1977), S. 1 (3) Proviso). 

' An order under S. 11-A of the Act 
cannot be passed when an applicacion 
under the said 
after the Act had already expired, In 
this view of the matter, the mere fact 
that Proviso of S. 1 (3) of the new Act 
namely Bihar Buildings (Lease, Rent and 
Eviction) Control Act, 1977 lays down a 
provision giving retrospective operation 
to the new enactment will not change the 
situation or sustain such an applica-ion. 
AIR 1978 Pat 207, Rel, on. 


(B) Interpretation of Statutes — 
Retrospective operation — When cau be 
given. 


It is well settled principle of interpre- 
tation of statutes that every statute is 
prima facie prospective unless expressly 
or by implication it is made retroszec- 
tive. 

` (©) Interpretation of Statutes — Duty 
of Court — Plea of hardship. 


It is no doubt not a duty of the Court 
hot to give effect to a statute merely 
because it would lead to hardship, the 
Courts are not concerned with the policy 
of such legislature or with the result 
whether injurious or otherwise. It can- 


~ not however be gainsaid that one oz the 


duties imposed on the Courts in inter-~ 
preting a particular provision of law, 
rule or notification is to ascertair. the 
meaning and intendment of the legisla- 
ture or of the delegate which in exercise 
of the -power conferred on it has made 
the rule or notification in question, AIR 
1972 SC 1548, Rel. on. 


Bimal Bhushan Sen, for Petitioner; 


Bishwanath Agrawal, for Opposite Farty.. 


GV/GV/C671/78/PNK/DVT 


AIR 1978 NOC 303 (PAT.) 


MADAN MOHAN PRASAD, J. 
Brahmdeo Singh, Petitioner v. The 
State of Bihar and another, Opposite 
Party. 
Civil Revn. No: 469 of 1977, D/~ 15-11- 
1977. 


. Court Fees Act (7 of 1870) Ss. 19-C, 19-E, 
19-G, 19-H, 19-I — Scope of — Full 
court fee paid on earlier application for 
grant of probate — Grant revoked for 
failure to file inventory within time — 
Subsequent application for grant of pro- 
bate — Applicant if required to pay 


section was preferred: 


‘call the order. 
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court fee again — Question of construc- 
tive res judicata and estoppel, if attract- 
ed ((i) Civil P. C. (5 of 1908), S. 11 — 
(ii) Evidence Act (1 of 1872), S. 115). 


In 1948, Mst. D applied for grant of 
probate of the will executed by Mst. C 
prior to her death in favour of Mst. D. 
Letters of administration was granted to 
her on 20-3-1948. On 11-9-1950, the Col- 
lector assessed the value of the proper- 
ties at Rs. 15,747/-. However, the grant 
was revoked on 29-6-1960 for failure to 
file the inventory and accounts within 
Six months of the grant. Mst. C. died in 
1967 leaving behind a daughter’s son B 
and a daughter’s daughter A, A sold her 
interest to B on 23-12-1967. In 1969 B 
applied for a fresh grant and paid court 
fees on valuation as given by him. On 
notice by Court, the Collector valued the 
properties at Rs. 39,938/-. B filed objec- 
tion and the Collector, a rejoinder, On 
21-7-1975 B was directed to pay Court 
fees on the basis of Collector’s valuation. 
On 28-11-1975 B filed application for re- 
call of the order D/- 21-7-1975. On 5-8- 
1976 although the Court refused to re- 
a fresh miscellaneous 
case was directed to be registered on B’s 
objection. The case was fixed for evid- 
ence on 20-8-1976. On that date B filed 
application alleging that in view of 
S., 19-C no further Court-fee was pay- 
able since full Court fee had already 
been paid at the time of the first grant. 
The Court rejected the application on 
the grounds that the order D/- 5-8-1976 
being final could not be reopened and 
the plea having not been raised earlier 
could not be allowed to be raised subse- 
quently. On revision by B: 


Held (1) that the order D/- 5-8-1976 
was on its face self-contradictory, In 
entertaining the objection of B amd in 
allowing the parties to lead evidence, the 
Court in efféct recalled its previous 
order D/- 21-7-1975. The question being 
still in controversy the order determin- 
ing the Court fee was not final. There 
was, .thus, no question of application of 
the principle of constructive res judicata. 
There was no estoppel against the 
statute. The - question went to the root 
of the jurisdiction and as such could be 
raised at any time. The fact that B inad- 
vertently paid court-fee even on subse- 
quent application would not debar him 
from raising the point under S. 19-C 
that he’ was not liable to pay Court-fee 
on second’ application, 

(2) that the date on which the valua- - 
tion report cf the Collector for the first 
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time was received, was long after the 
grant had been made. For the purpose of 
making the grant, therefore, the full Court- 
fee chargeable under the Act had been 
paid by the applicant. The question, of 
the valuation of the applicant not being 


accepted by the court did not arise, nor 


did the court suo motu think that the 
valuation was low. It was on this basis 
that the letters of administration were 
already granted. 


“(3) that it was not open to the Court 
to determine the valuation of the pro- 
perty at the date of the present appli- 
cation since an earlier application had 
already been granted. The estate had 
come down to tke legatees (including B) 
on the date of the first application. The 
date of the second application, therefore, 
was absolutely irrelevant for the purpose 
3f determination of the court-fee, That 
being so, the court below had no juris- 
diction to ask B to pay court-fee on the 
basis of the valuation reported by the 
Collector during the course of the sub- 
sequent proceeding. 


(4) .that the valuation report as given 
3y the Collector during the first proceed- 
tng though after the grant, could be 
sonsidered to be an objection by him in 
zespect of the valuation given by the 
applicant on that occasion, In no case, 
Aowever, could the valuation given by 
the Collector a third time and during 
the present proceeding and on basis of 
present value, be the basis for court-fee. 


(5) that the order of the Court asking 
ror court fee to be paid on the basis of 
fhe valuation given by the Collector in 
the subsequent proceeding must be set 
aside, In view of S. 19-H, however, it was 
open to the Collector to show that the 
see paid then was not the full fee charge- 
¿ble under this Act on account of the 
valuation being estimated. In such a cir- 
cumstance the court had to record its 
finding on the question and such fee be- 
came recoverable from B in accordance 
with S. 19-J. Scope of Ss. 19-C, 19-E, 
¥9-G, 19-H and 19-I explained. 

Anno: () AIR Manual (8rd Edn.) 
Court-Fees Act, S. 19-C, N. 4; S. 19-E, 
E. 1, S. 19-G N. 1; S.19-H N. 1, S. 19-I 
I. 1 and Evi Act S. 115 N. 30; (ii) AIR 
Comm. (9th Edn.) C.P.C. S. 11, N. 11-A, 
28. 


Parmeshwar Prasad Sinha and A. B. 
Mathur, for Petitioner; Sachchidanand 
Jha, for Opposite Party. 


* EV/IV/D62/78/SSG 
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A. LB, 


_AIR 1978 NOC 304 (PAT) 
K. B. N. SINGH, C.J. 


Sardar Tera Singh, Petitioner v, Smi 
Priti Lall and others, Opposite Parties, 

Civil Revn. No. 430 of 1977, D/- 2-7 
1977. | 

(A) Bihar Buildings (Lease, Rent & 
Eviction) Control Act (3 of 1947), S. 1 (3) 
Provisos — Saving clauses — Amend- 
ments of sub-s. (3) do not amend or 
obliterate provisos — Amendments sim- 
ply extended the life of the Act from 
time to time — To hold otherwise would 
frustrate the very object of the Act. 


(B) Interpretation of Statutes — Rule 
of interpretation. 


It is well-settled rule of construction 
of statute that interpretation which aids 
in furtherance of the object for which 
statute was enacted should be preferred 
to one which will frustrate its very ob- 
ject. 

(C) Bihar 
Eviction) 


Buildings (Lease, 
Control Act (3 


Rent & 
of 1947), 


‘Ss. 1 (3) Proviso, 11-A — Saving clauses 


in proviso — Effect of proviso on S. 11-A 
— Order passed under S. 11-A enforce- 
able even after expiry of the Act. 


It is manifest that the rights and liabi- 
lities under the Act or any liability in« 
curred under the Act or any order passed 
thereunder will not be affected and such 
investigation .or legal proceeding will 
continue as if the force of the Act has 
not expired. The idea was to make the 
right and liability incurred under the 
Act enforceable even after the Act ceas- 
ed to be operative, therefore. an order 
passed under S. 11-A when the Act was 
in existence, did not lapse after the life 
of the Act expires and legal consequen- 
ces flowing therefrom will be enforce- 
able. as the court’s order has been kept 
alive under the second proviso. The 
Munsif, therefore, was justified in strik- 
ing off the defence against ejectment. 

Sidheshwar Pd. and Naresh Kumar 
Sinha, for Petitioner; Motilal Rai and 
Manohar Pd, Singh, for Opposite Parties, 


GvV/GV/C669/78/PNK/DVT 


AIR 1978 NOC 305 (PUNJ. & HAR) 
= 1978 Pun LJ 87 | 
HARBANS LAL, J. 

Kehar Singh, Petitioner v. The State 

of Punjab and others, Respondents. 

Civil Writ Petn, No. 7213 of 1975, D= 

13-3-1978. 


1978 


(A) Constitution of India, Art. 226 — 
Constitution (42nd Amendment) Act, 
(1976) S. 58 — Writ petition —— Alterra- 
tive remedy provided under concerred 
Rules not availed of — Petition disnsis- 
sed as having abated under S. 58. 

(B) Displaced Persons (Compensat.on 
and Rehabilitation) Act (44 of 1954), 


S. 32 — Press Note dated 49-1974 ——. 


Interpretation of, 

Under the Press Note dated 4-9-1°74, 
issued by Punjab Goverment 
Scheduled Castes, Rai Sikhs, landless 
agriculturists and agricultural workers 
have been placed in the same position 
so far as the allotment of land upto the 


limit of 10 ordinary acres, which 
may be jin their occupation since 
the prescribed time is concerned. 


The sole qualification for allotment of 
land is to be determined by its occtpa- 
tion for a prescribed period and the 
overall limit is that no one shall be elig- 
ible to be allotted land more thar. 10 
ordinary acres inclusive of the tand 
which may be in his ownership already, 
No distinction is made. between the 
Scheduled Castes and Rai Sikhs on one 
side and the landless  agriculturists on 
the other. The only distinction is be- 
tween the Scheduled Castes on the 
one side and the other three categcries 
(Rai Sikhs, landless agriculturists and 
agricultural workers) on the other regard- 
ing the price to be paid for the lari to 
be allotted to them. 

Raj Kiran, for Petitioner; S. L. Ahlu- 
walia, for the State. B, R. Premi, for 
Respondent No. 6 only. 


GV/GV/C736/78/VSS/LGC 





AIR 1978 NOC 306 (MAD.) 
NAINAR SUNDARAM, J. 
Ranganatha Iyer, Petitioner v, Packi~ 

ria Pillai, Respondent, 


C. R. P. No, 2989 of 1974, D/=- 25-4- 
1978. 


Tamil Nadu Cultivating Tenants Ar- 


rears of Rent (Relief) Act (21 of 1972), 


S. 3 — Order under — ‘Matters to he 
considered before passing order. 


A eyclostyled form had been adcpted 
by the Court in passing orders in the 
proceedings whereby the case `of the 
cultivating tenant had been accepted. 
Though witnesses were examined, 


evidence or the other relevant materials, 


Held that a bare statement tha: the 
fandlord’s objection is overruled and 


Notes of Cases 306-307 
therefore the petition is 


‘simhalu, for Petitioner; 


the 
Court had not adverted to eithe- the ` 
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allowed, will 
not be a satisfactory way of disposing of 
the case. There has got to be a full-fledg- 
ed consideration as to whether the 
amounts deposited represent the correct 
current rent and whether such deposits 
had beer made within the stipulated 
time and if not, whether indulgence 
should be shown by granting further 
time. Where this has not been done, the 
order is vitiated. 


Prabhakaran for V. Sridevan, G. Masi- 
lamani, R. Balachandar and G. Nara- ` 
P. Veeraragha~ 
van, for Respondent. 


HV/IV/D349/78/WNG 


AIR 1978 NOC 307 (MAD) 
SURYAMURTHY, J. 


N. Srinivasan, Petitioner v, V., N, 
Rangaswami Chettiar and another, Res- 
pondents, 


C. R. P. No. 1914 of 1975, D/- 11-1- 
1978. 


(A) T. N. Buildings (Lease and Rent 
Control) Act (18 of 1960), S. 10 (3) (a) 
— Eviction of tenant for additional ac- 
commodation — Premises in suit situat- 
ed in over-crowded locality — Conclu- 
sion that eviction would result in greater 
advantage to the landlord than disadvan- 
tage to tenant — Not only speculative 
but preposterous, 

Where the business premises in suit 
was situated in a highly crowded loca- 
lity, the conclusion that the advantage 
to the landlord would outweigh the dis- 
advantage to the tenant, if the landlord 
is allowed to recover possession for 
additional accommodation, because it 
would not be difficult for the tenant to 
find alternate premises is not only spe- 
culative but preposterous, The disadvant- 
age that may be caused to the tenant by 
evicting him would outweigh the ad- 
vantage to the landlord if he is granted 
the additional accommodation required 
by him. 

(B) Tamil Nadu Buildings (Lease and 
Rent Control) Act (18 of 1960), S. 10 (2) 
(vi) — Eviction of tenant on the ground 
that he has not been in occupation of 
premises for more than six months — 
Onus of proof is not on the tenant. 

The onus of proving that the tenant 
was not in occupation of the premises 


-for a period of more than six months’ 


continuously is . entirely on the landlord 
who alleges the same, Where the land-* 
lord has not gone into the box to swear 
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that the tenant has not been in occupa- 
tion ‘of the premises for a period of more 
than’ six months, the contention of the 
landlórd has not been -established. 


(C) Tamil Nadu Buildings (Lease and 
Rent Control) Act (18 of 1960), S. 10(2)() 


— Eviction of tenant on ground of non- . 


payment of rent — Finding as to mon- 
payment —. Fact that rent was offered 
but not accepted not sufficient. 


Where the tenant endeavours to make 
out that the default committed by. him 
was not wilful, because the rent ten- 
dered by him was mot accepted by the 
landlord, 

‘Held that if the landlord refused to 
accept the rent tendered byy him, he 
should have sent the same by money 
order, The very fact that he had mot 


done so discredited his endeavour to 


make out that he tendered the rent to the 
landlord and he refused to receive the 
same. 

_ S. Subbiah, for Petitioner; T. L. Ram- 
mohan, for -Respondents, 
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3-5-1978. 


Orissa Land. Reforms Act (16 of 1960), 


3. 42 — Ceiling proceedings — Partition | 


in land-holder’s family before 1- 10-1965 
— Factum of partition accepted — Ef- 
fect, 

Once the fact of partition is accepted, 
“here is hardly any scope for enquiry 
into actual separate cultivating possession 
‘and in the absence of such evidence to 
_ direct that notwithstanding the fact of 
partition, the members of the family 
‘ would be entitled to one ceiling area. 
1971) 1 Cut WR 208 and AIR 1961 SC 
1077, Rel. on. i 
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' Krishna Stores, Appellant v. Sodormaf 
and others, Respondents, 


Second Appeal No. 282 of 1975, D/« 


23-3-1978. 
(A) Civil P. C. (5 of 1908), S. 20 — 
Suit for breach of contract —~ Court at 


the place of communication of revocation 
of contract also have jurisdiction to try 
the suit. AIR .1949 Pat 270; AIR 1947 
Pat 134; AIR-1965 Punj 107; men) 2 Cut 
WR 874, Foll, 


Anno; AIR Comm: Civil P. C. 
Edn.), S..20 N. 18, 

(B) Evidence Act (1 of 1872), Ss. 101- 
104 — Burden of proof — Allegation of 
conditional contract — Party making 
allegation must prove the condition in 
contract, AIR 1927 Lah 481, Rel. on. 

-= Anno: AIR Manual (3rd Edn.), Evid- 
ence Act (1872), 5S. 101, N. 42. , 

K. C. Mohanty, for Appellant; » G. S 

Sarangi, for Respondents. 
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AIR 1978 NOC 310 (PAT) 

= 1978 BLJR 325 _ 
SHIVESHWAR PRASAD SINHA, J. 
Shiveshwar Prasad Narain Singh, Peti- 


tioner v. Braj Kishore Singh, a a 
Party. 


Criminal Mise. No. 750 of 1977, 
1-2-1978. 


Bihar 
Eviction). 


Dia 


Buildings 
Control 


(Lease, Rent and 
Act (3 of 1947), 
{ 20 — Amenity available to 
tenant — Withholding of by landlord 


not an offence under general law. (Cri-. 


minal P. C. (1974), S. 2 (n)). 

Although S. 10 (1) makes landlord’s 
withholding of an amenity enjoyed by the 
tenant an offence, it is not an offence 


under the general law and therefore the 


tenant car only make an application. to 
che House Controller, the authority speci- 
Sally prescribed under the Act. for re- 


lief. A complaint in that behalf is nof. 


maintainable in the criminal courts. 


Anno: AIR Comm, ‘Cri. P. C. (7th Edm, — 


8. 2m), N. 4. 
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